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ASSIMILATION OF NATIONAL LAWS AS A FUNCTION 
OF EUROPEAN INTEGRATION 


By Eric STEIN * 
Of the Board of Editors 


INTRODUCTION 


In more than one sense the European Communities are a frontier land 
of modern international organization, One aspect of the work of the 
European Economie Community which has thus far escaped the attention 
lavished on other facets is the multi-pronged effort to reduce the differ- 
ences among the national laws of the member states. Stated more af- 
firmatively, this is an effort to make the national legal systems of the 
member states more similar, to ‘‘assimilate’’ them. This effort has much 
in common with the ‘‘uniform law’’ movement in the United States and, 
with the ‘‘unification-of-law’’ movement which has flourished on the Conti- 
nent in this century. But it differs from these ‘‘uniformity’’ and ‘‘unifi- 
cation’’ movements in at least two respects: 


First, assimilation of national laws in the Community is an integral 
part of an intricate plan for a progressive coalescence of the national 
economies of the six member states. Its special function in that plan is to 
remove those differences among national laws which impede the process 
of coalescence. This function not only controls the direction of the effort 
but also supplies it with a motive force. 


* Professor of Law and Co-Director, International and Comparative Legal Studies, 
University of Michigan Law School. 

Portions of this article, which is a part of a more extensive study, were used in a 
lecture before the Centre Interuniversitaire de Droit Comparé at Brussels on June 5, 
1963, and at a conference sponsored by the British Institute for International and 
Comparative Law at Ditehley Park, Emstone (Oxfordshire), on June 14, 1963. I am 
most grateful to M. Michel Gaudet, Director General at the Legal Service of the 
European Executives, and Mr. Verlooren van Themaat, Director General of the 
Directorate General for Competition at the Commission of the European Economic 
Community, for having read and commented in detail on the text. Similarly, I am 
indebted to Dr. Gerhard Bebr, legal adviser at the Commission of the European Eco- 
nomie Community, Prof. Alfred F. Conard of the University of Michigan Law School 
and to Prof. John P. Dawson of Harvard University Law Schoo! for their helpful 
suggestions concerning the manuscript. The responsibility for the text, and par- 
ticularly for the concluding remarks, is of course entirely my own. I am indebted to 
the John Simon Guggenheim Memorial Foundation and to the Ford Foundation for 
their financial support of the study. To my knowledge, the term ‘‘assimilation of 
laws’? was coined for the first time with reference to the European Economic Com- 
munity by Thomas L. Nicholson in a statement before the Foreign Law Association 
(9 A. J. Comp. Law 858 (1960) ). 
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Second, the assimilation takes’ place within a new and unique insti- 
tutional framework; the institutions of the Community have the legal 
power to order the national governments to make the adjustments in their 
legal systems necessary for the accomplishment of the assimilation. Only 
when a proposed assimilation measure exceeds the limits of the lawmaking 
power of the Community do the member governments resort to a tra- 
ditional international law device, a treaty, to effect the desired changes 
in their national laws. 

This phase of the Community’s activities provides two tempting op- 
portunities for study. First, one may study the new techniques for 
achieving assimilation of laws. Second, one may observe the interaction 
among the new Community institutions, the national governments and 
national and trans-national interest groups in a lawmaking process which 
immediately affects powerful economic interests and which may in the long 
run affect the cohesion of the people of Western Europe. 

In the first years ‘of its existence the Community has pursued the follow- 
ing priority objectives: first, the removal of governmental obstacles to the - 
movement of goods, labor, capital and services; second, the setting up of a 
common tariff frontier against the outside world; third, readying an 
armory of rules for freeing competition from private and government re- 
strictions; and fourth, the organization of agricultural markets. 


A, Activities in Public and Private Law Distinguished 


The legal devices for the achievement of these objectives fall primarily 
within the area of public law.* It is therefore not surprising that the work 
of the Community in the field of assimilation of laws has also centered 
primarily on public law. Private international law, some aspects of 
company law, and patent law have been the major exceptions. Logically 
any major increase in economic intercourse across national frontiers is 
bound to increase the chances of a conflict of competence among courts of 
different states and the need for the recognition and execution of judg- 
ments of foreign tribunals. Similarly, when companies extend their busi- 
ness activities across national frontiers, differences in national company 
laws give rise to such problems as the recognition of their legal personality 
and the protection of their creditors. Finally, the Common Market cannot 
function as a single economic arena without a common patent system. In 
these three flelds of private law the Community has done some considerable 
preparatory work toward assimilation. 

Suggestions have come from governments and from the Bar seeking 
to encourage the Community ‘‘executive,’’ the Commission, to venture into 
other fields of private law—other aspects of company law, the law of sales, 
the law governing commercial representatives and protective devices for 


1 The division between publie and private law is helpful only if one paints a picture 
in broad strokes. What is public law in one legal system may be private law in an- 
other. Hallstein, ‘‘Angleichung des Privat- und Prosessrechts in der EWG,’’ Lecture 
before the Max Planck’ Institute for Foreign and International Private Law, Hamburg, 
June, 1968. 
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the benefit of the seller in installment sales of movables. But these sug- 
gestions have not been followed thus far. 

As the Common Market becomes more integrated, the activities of the 
Community in the private law field may increase, although the experience 
in other integrated markets such as the United States has shown that the 
need for assimilation may not be as acute from the purely economic view- 
point as it would appear on first thought. Moreover, substantial uni- 
formity exists already in some sectors of commercial and maritime law.’ 


B. Approximation of Laws as a Phase of Communtiy Lawmaking 


Lawmaking, which aims at the assimilation of national laws of the 
member states, cannot be discussed in isolation from other lawmaking 
activities in the Community, particularly since in a number of instances 
assimilation is conceived as a supplementary device to these other law- 
making processes. We may think of three basic categories of lawmaking 
in terms of the objectives of the Community scheme: 5 


1. The first category is aimed at assuring a ‘‘national treatment’’ 
throughout the Community territory for the nationals and companies of 
the member states, their goods and services and capital. Or, expressing 
it in a negative way, the objective is to remove all restrictions which dis- 
criminate on the basis of nationality. 

2. The second category of lawmaking serves to put into effect the 
common treaty rules (as in the field of competition) and common Com- 
munity policies. The treaty authorizes and requires the Community 
institutions to evolve common policies on agriculture and transport, and a 
common commercial policy toward third states. 

It is useful to keep in mind when examining this category that integra- 
tion has been conceived from the very beginning as a progression, an evo- 
lutionary process. Even within a nation-state, a legal norm is the ulti- 
mate expression of the will and values of the society; only after the con- 
flicting economic and social forces have been composed may the resulting 
consensus crystallize into a general norm. In the Community we note a 


2 E.g., Colloque organisé par ]’Association des Juristes Européens: ‘‘Les garanties 
du vendeur à erédit d’objeta mobiliers dans le Marché Commun,’’ 1962 Revue du 
Marché Commun 269 (No. 49, July-August, 1962); also ‘‘Compte rendu des travaux 
du congrès international pour la eréation d’une société commerciale du type 
européen,’’? 1960 ibid. (Supp. to No. 27, July-August, 1960). 

8 Halid Kema Elbir, ‘‘L’idée d’un droit civil européen,’’ Annuaire de la Faculté 
de Droit de l’Université de Bordeaux, Série Juridique 79 (1955); Jean Limpens, 
“T’6tude du droit comparé envisagées comme moyen de rechercher les matières sus- 
ceptibles d’unification sur le plan international,’’ Rapports généraux du Ve Congrès 
International de Droit Comparé 193 (1960). 

4 On the lawmaking activities generally see Stein, ‘‘'The New Institutions,’’ 1 Stein 
and Nicholson, American Enterprise in the European Common Market—A Legal 
Profile, Ch. IT, p. 33 (1960). 

5 Gaudet, ‘‘Incidences des Communautés Européennes sur Je droit interne des états 
membres,’? Annales de la Faculté de Droit de Lidge 5 (1963). 
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multitude of activities directed toward what the Rome Treaty calls ‘‘co- 
ordination’’—co-ordination of economic and monetary policies,* social, 
regional and energy policies of the member states. With a few exceptions 
these confrontations of national policies have not progressed far enough to 
affect national laws or do so only very indirectly. When the Council of 
Ministers decides to undertake a Community-wide inquiry into the wage 
rates within certain sectors of industry,” or when the Commission plans 
for a co-ordinated use by the member governments of the national de- 
vices to cope with the vagaries of the business cycle,’ the effect on national 
laws is, if anything, incidental. The same is true if, for instance, the 
Council decides, as it did on July 20, 1960, that all commercial agreements 
between the member states and non-member states must include the so- 
called European Economic Community clanse.® But if we assume that the 
process blocked out by the Rome Treaty will continue to take its course at 
a pace determined by the prevailing political and economic conditions, we 
must expect that the lawmaking activities in this category will expand as 
agreement is reached on common policies in the various fields. 

In both these categories the desired legal objective is achieved either 
directly by a self-executing provision of the Rome Treaty,” or by a federal- 
type Community ‘‘regulation’’ which changes national laws directly, or by 
a Community ‘‘decision’’ or ‘‘directive’’ which compels the national law- 
maker to adjust national law through the national lawmaking processes. 


6 The Treaty Establishing the European Economic Community (hereinafter referred 
to as the Rome Treaty), 6g., Art. 105 (1): ‘‘In order to facilitate the attainment of 
the objectives stated in Article 104, Member States shall co-ordinate their economic 
policies. They shall for this purpose institute a collaboration between the competent 
services of their administration departments and between their central banks. The 
Commission shall submit to the Council recommendations for the bringing into effect 
of such collaboration.’’ 

The recent Commission’s proposal for monetary and financial co-operation as well 
as the suggestions for economic projection (or ‘‘programmation’’) are based on this 
article. 

1 Regulation of the Council of Ministers No. 10, 1960 Journal Oficiel des Com- 
munautés Européennes 1199, hereinafter cited as Journal Officiel. , 

8 Bulletin ‘‘Europe,’’ Huratom and Common Market, No. 1457, item 14082, Jan. 
17, 1968 (hereinafter referred to as ‘‘Hurope’’). 

® Fourth General Report on the Activities of the Community, Oh. IV, par. 192. 

10 E.g., Art. 85 as interpreted by the Court of Justice in Case 13-61, de Geus en 
Uitdenbogerd against Bosch and Van Rijn, 8 Ree. de la Jurisprudence de la Cour 89 
(1962), 57 A.J.I.L. 129 (1968); and Art. 12 as interpreted in Case 26-62, van Gend 
en Loos against Tariefcommissie, 9 tbid. 1 (1963); digested below, p. 194; also re- 
produced with a comment in 1968 Journal des Tribunaux 185 (No. 4897). See also 
comment by Riesenfeld and Buxbaum, below, p. 152. 

11 The various forms of the acts of the Council of Ministers and the Commission are 
defined in Art. 189 of the Rome Treaty which reads as follows: 

‘The Council and the Commission shall, in the discharge of their duties and in 
accordance with the provisions of this Treaty, issue regulations and directives, take 
decisions and formulate recommendations or opinions. 

‘‘Regulations shall have general application. They shall be binding in every respect 
and directly applicable in each Member State. 
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8. The third category of lawmaking is aimed at what the treaty calls 
“approximation” of national laws of the member states ‘‘to the extent 
necessary for the functioning of the Common Market’’ (Article 3(h)). 
We must look to the various provisions of the Rome Treaty to determine 
the potential scope of this approximation and the ss through which 
it is to be achieved. 


A word about the terminology may be useful. The treaty employs 
three different terms, all of which connote the reduction of differences 
among the laws of the various members. These are ‘‘approximation,’’ 
“harmonization,” and ‘‘co-ordination.’’ But the treaty does not employ 
them consistently to connote three different concepts. A comparison of 
the four official texts of the treaty leads to the perhaps surprising con- 
clusion that there is no meaningful difference between the three terms,”? 
Each term implies a process which may lead as far as the creation of a 
uniform rule, but which may stop short of such result. As was suggested 
above, the concept of ‘‘co-ordination’’ is used also in a non-normative 
context, such as ‘‘co-ordination of economic policies,” which may not in- 
volve any change in the law. 

It is inherent in the Community system that the Community institutions 
may not act except on the basis of a more or less specific grant of power. 
This principle holds true also for the approximation-of-laws activities. 
Grants of power for the purpose of approximation of national laws appear 
in two types of provisions of the treaty which we might call general and 
specific. The conditions under which the institutions may act and the 
procedures which they must follow differ widely from one provision to 
the other. 


‘*Directives shall be binding, in respect of the result to be achieved, upon every 
Member State, but the form and manner of enforcing them shall be a matter for the 
national authorities. Decisions shall be binding in every respect upon those to whom 
they are directed. 

‘Recommendations and opinions shall have no binding force.’’ 

12 Only the French text of the Treaty Establishing the European Coal and Steel 
Community (E.0.8.0.) is authoritative. An English translation was published by the 
E.C.8.0, High Authority. The Dutch, French, German and Italian terts of the Rome 
Treaty and of the Treaty Establishing the European Atomic Energy Community are 
equally authoritative. Two different English translations were published: one in 1958 
by the Interim Committee for the Common Market and Euratom, Brussels (subse- 
quently reprinted by the Publishing Services of the European Communities), and the 
other in 1962 by Her Majesty’s Stationery Office. There is no authoritative English 
text of any of the three treaties. Léchner examined the texts of the three treaties and 
concluded that there was no fundamental difference between the following terma used 
in the German text: Angleichung, Annäherung, Anpassung, Harmonisierung, Abstim- 
mung, Koordinierung, gemeinsames Vorgehen, enge Zusammenarbeit. He attempted, 
however, to find some differences in the ‘‘gradation of intensity.’? Löchner, ‘‘Was 
bedeuten die Begriffe Harmonisierung, Koordinierung und gemeinsame Politik in den 
Europäischen Vertrigen?’’, 118 Zeitschrift für die gesamte Staatswirtachaft 85 (Jan, 
1962). See also Polach, ‘‘Harmonization of Laws in Western Europe,’’ 8 A. J. 
Comp. Law 148 (1959); of. Strauss, Fragen der Rechtsangleichung im Rahmen der 
Europäischen Gemeinschaften 18 (1959). 
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APPROXIMATION Mrasures (Einactap on Prorosep) AND THER 
Lea@au Basis In Tax Rome Treaty 


The writer would like to discuss these treaty provisions and indicate 
what approximation work has thus far been undertaken under each. It 
should be kept in mind that the Community institutions may have an 
option to base an approximation measure either on a specific or on a 
general treaty provision or they may decide to invoke both such ` FTO- 
visions as a legal basis for a measure. l 

A warning, however, is in order: to an outsider only a fraction of this es 
work is visible either in the form of the texts which have actually been 
adopted—and these are few—or in published drafts. The greater part of 
the work is submerged in a labyrinth of preparatory activities which are 
more or less invisible from the outside. 


A. Measures under General Approximation Provistons 


Significantly, the treaty chapter on ‘‘ Approximation of Laws,’’ which 
includes the so-called general approximation provisions, forms a part of 
the treaty title: dealing also with rules on restraints of trade, govern- 
mental subsidies and other impediments to competition. Article 101 in 
this chapter gives the Council of Ministers the power, on the proposal of 
the Commission, to issue directives designed to remove a discrepancy be- 
tween legislative or administrative provisions of the member states which 
‘fig interfering with competition within the Common Market and conse- 
quently producing distortions which need to be eliminated.’’ Since the 
beginning of the second stage of the transitional period, that is, since 
January 1, 1963, such directives no longer require unanimous consent 
in the Council and may be issued by a ‘‘qualified majority’’ vote. 
Article 102 establishes a procedure before the Commission aimed at pre- 
venting the occurrence of new distortions from changes in national legal 
systems. 

Although the concept of ‘‘distortion’’ loomed large in the economic 
imagery surrounding the origins of the treaty and underlies some other 
provisions, the treaty does not define this term. It is one of the many 
economic terms which have found their way into modern law. Other 
terms of the same origin, for instance ‘‘subsidy’’ or ‘‘enterprise,’’ have 
a more or less defined meaning in the national laws of the member states, 
even though the definition may vary in the several national laws. But 
this does not seem to be the case with the term ‘‘distortion.’? The Spaak 
Report, an important part of the travaux préparatoires, suggests that the 


18 The Council of Ministers, in which each member state is represented by one Min- 
ister, votes by a simple majority in a few instances only. As a rule it votes by a 
‘‘qualified majority’’ based on a weighted voting formula: the Big Three (France, 
Germany and Italy) have four votes each, The Netherlands and Belgium two votes each, 
and Luxembourg has one vote. A majority of twelve votes is required (Art. 148). 
For an analysis of this formula, see Stein, ‘‘The New Institutions,’’ 1 Stein and 
Nicholson, American Enterprise in the European Common Market—A Legal Profile, 
Ch. II, pp. 86-38 (1960). 


1964] ASSIMILATION OF NATIONAL LAWS AND EUROPEAN INTEGRATION 7 


term ‘‘distortion’’ does not apply to disparities arising from different 
levels of productivity, differences in natural wealth or over-all tax burden 
or other basic conditions of national economy. On the contrary, there is a 
‘‘distortion’’ where the differences in the basic economic conditions are 
nullified or inverted and competition is impaired by a disparity in national 
legislation or regulations, as a result of which an industry in one state is 
placed with respect to its cost of production in a favorable or unfavorable 
position in relation to the rest of the economy, without compensating 
measures having been taken with respect to the same industry in the other 
states. According to the Spaak Report, a ‘‘distortion’’ may be caused, 
for example, by disparities arising from differences in tax laws, in the 
methods of financing social benefits (contributions by employers and em- 
ployees as against appropriations from public funds), in the laws de- 
termining working conditions such as the number of hours of the work 
week, overtime pay and paid vacation, in the credit policies and price 
regulations. The Court of Justice of the Communities grappled with 
a somewhat similar concept under the European Coal and Steel Com- 
munity Treaty, and very likely the meaning of the term ‘‘distortion”’ 
will have to be evolved by the Commission with the Council and the Court 
of Justice on a case-by-case basis. 

Although the Commission has been considering the possibility of in- 
voking Article 101 against recent Italian and German tax legislation 
favoring selected national industries, it has not taken any formal steps as 
yet, and the two articles have thus far remained a dead letter for all 
practical purposes. However, progress has been made in the application 
of Article 100, which is the remaining article in this treaty chapter. 

Article 100 provides for the ‘‘approximation of such legislative and 
administrative provisions of the Member States as have a direct incidence 
on the establishment or the functioning of the Common Market.’’ Only 
if such ‘‘direct incidence’’ can be shown, may the Council of Ministers 
enact the necessary directive, and it can do so only by unanimous agree- 
ment. Moreover, if the directive should require even a single member to 
modify its legislation as distinguished from mere administrative regula- 
tions, then the Council must in addition consult both the European 


14 Rapport des Chefs de Délégation aux Ministres des Affaires Etrangères, Comité 
intergouvernemental créé par la Conférence de Messine at 60-64 (1956). Do disparities 
affecting costs of distribution or transportation also create a ‘‘distortion’’? Can this 
term be applied to disparities in technical regulations alsof See Poujade, ‘‘Harmoni- 
zation of Conditions of Competition,’’ Aspects of Economie Integration 88 (PEP 
1962); Sprung, ‘‘Die Bestimmungen über die Beseitigung von Verzerrungen des 
Wettbewerbs im Vertrag über die HWG,’’ 20 Finanzarchivy 201 (1960). 

15 Cases 27 to 29-58, Compagnie des Hauts Fournaux et Fonderies de Givors and 
Others against the High Authority, 6 Recueil de Jurisprudence de la Cour de Justice 
601, particularly at 582 (No. 1, 1960). See also Cases 32-58 and 83-58, Société 
nouvelle des usines de Pontheu-Acieries du Temple (S.N.U.P.A.T.) against the High 
Authority, 5 Recueil de Jurisprudence de la Cour de Justice 275 (1958-1959); Case 
42-58, Société des Aciers Fins de 1’Est (8.A.F.E.) against the High Authority, ibid. 
381; and Case 14-59, Société des fonderies de Pont-&-Mousson against the High 
Authority, ibid, 445. 
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Parliament, to obtain a political judgment on the proposal, and the Eco- 
nomic and Social Committee, in which are represented the various interest 
groups likely to be affected by the directive. Unanimity in the Council is 
a permanent requirement and will not be removed in this instance in the 
course of or after the expiration of the transitional period. The procedural 
prerequisites prescribed in this article are substantially more stringent 
than those in the companion Articles 101 and 102, but this is understand- 
able because the authority conferred by Article 100 is so much broader 
and more general. 

How does the Commission decide which national laws or regulations 
have a ‘‘direct incidence’? on the Common Market within the meaning 
of Article 100 and thus should be approximated by a directive? It was 
understandable that the Commission’s staff turned in the first place to the 
studies and experience accumulated by other international bodies, par- 
ticularly the Organization for European Economic Cooperation (O.E.E.C.) 
and its successor, the Organization for Economic Cooperation and De- 
velopment (O.E.C.D.), for the purpose of selecting the areas of laws and 
regulations which required attention as well as the working methods. 


1. Technical and Administrative Regulations Obstructing Trade and 
Competition 


The Commission’s.staff, in co-operation with officials assigned by member 
governments, has chosen three broad areas of laws and regulations: first, 
laws and regulations concerning foodstuffs, veterinary and phytosanitary 
matters, seeds and forestry; second, technical regulations on motor ve- 
hicles and agricultural tractors; and third, laws and regulations on 
pharmaceuticals. The earlier work of the O.E.H.C. established that sub- 
stantial disparities exist between the laws and regulations in these areas as 
regards the quality, content and treatment of products, packaging, storage, 
inspection and testing, and that these disparities cause delay and hamper 
trade across frontiers. As direct measures of protection—tariffs and im- 
port restrictions—are reduced, these regulations tend to become the 
readiest substitute for the protection of domestic markets. The O0.H.H.C. 
and numerous special committees of government representatives, engineers 
and industrial personnel struggled with these barriers with limited suc- 
cess,7* and the Commission staff decided to continue where the 0.H.E.C. 
left off. Work is done in working groups, each chaired by a Commission 
staff member and composed of expert officials drawn from the national 
administrations and appointed by the member governments—a pattern 
followed generally in the entire field of approximation. Not less than 
forty such working groups and an advisory committee of scientists have 
been active alone in the first of the three areas described above." 


16 See, for instance, O.E.E.O. doc. TV/1057/51 of May 8, 1951, Deuxième enquéte sur 
les réglementations techniques formant obstacle au développement des échanges intra- 
européens. 

17 Steiger, ‘‘Massnahmen zur Harmonisierung des Rechtes der Land- und Ernährungs- 
wirtschaft in der HWG,’’ 81 Archiv der deutschen Landwirtschaftagesellschaft 89 
(1968). 
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In the field of technical regulations the Commission staff first adopted 
the 0.E.E.C. method of ‘‘mutual accusation’’: each member government 
was asked to report all regulations of any other member which obstruct 
its own exports. The Union des Industries du Marché Commun (UNICE), 
which groups together the national associations of industries in the six 
member states, was asked to co-operate with a view to completing this 
inventory, but the process has been slow and the results not entirely satis- 
factory. Consequently the Commission staff has resorted to a pragmatic 
approach in setting the work priorities. It took into account requests 
and complaints against individual regulations which came from member 
governments, members of the European Parliament, and particularly from 
industry, which has organized itself most effectively by forming not only 
a general top organization—-the UNICE mentioned above—but also a multi- 
tude of specialized organizations grouping together various branches of 
industry in the Common Market. Some consumer quarters have com- 
plained that, because of the weakness of the consumers’ organizations in 
Europe, the setting of priorities for approximation has been unduly in- 
fluenced by interested industries. 

The first and only directive which has thus far been adopted by the 
Council of Ministers under Article 100 was published in November, 1962. 
Tt falls within the foodstuffs area and lists the only colorants which may 
be employed in the production of foodstuffs to be consumed in the Com- 
munity. This directive applies also to products imported for consumption 
within the Community, and it contains the first delegation of power from 
the Council to the Commission under Article 100: the Commission was 
given the authority to determine by its own directives the methods of 
analysis which the members must adopt with a view to supervising the 
observance of the criteria of purity laid down in the basic Council di- 
rective. 

It became clear at an early stage that, although the basis for the ap- 
proximation of laws was economic—differences in national laws have a 
‘‘direct incidence’? on the Common Market because they interfere with 
free intra-Community commerce in goods and may cause competitive 
inequalities, other interests must be taken into account: the protection of 
the consumer against fraud and misrepresentation, and, above all, the 
protection of his health. The treaty offers no guidance on how to deal 
with these interests, and the problem has been to assure high standards of 
protection of the public and at the same time to avoid unnecessary burdens 
upon industry and commerce. Some consumer quarters pointed to the 
significant differences in the national systems and in the scope of the 
national regulatory powers in such matters as the protection of the con- 


18 Statement entitled ‘‘Les disparités et les insufflsances des réglementations ali- 
mentaires dans les pays de la Communauté,” made by M. Paul Richely, Director of 
the Women’s Union for Information and Defense of the Consumer on the occasion of 
the Days of Study of Common Market Consumers, March 19-20, 1963, Brussels. 

19 Directive of the Council of Ministers on Approximation of Rules of the Member 
States Concerning Colorants Which May Ba Employed in Foodstuffs for Human Con- 
sumption, 1962 Journal Officlel 2646. 
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sumer’s right to full information, and urged the Commission to write a 
systematic European food and drug law, comparable to United States 
legislation, which would provide the necessary general principles and 
legal framework, rather than to deal with individual products and prob- 
lems on a piecemeal basis. The Commission, however, concluded that its 
limited facilities and the sheer magnitude of the task called for a step- 
by-step approach and the directive on colorants was the first step. The 
directive has set the pattern and resolved some questions of principle, and 
it is likely that several other directives, which are now in various stages of 
preparation, will be adopted in the foreseeable future. These proposals 
include a directive listing the permissible food preservatives,?° in which 
the normative power of the Commission is extended one step further, 
that is, the Commission is to have the authority not only to specify the 
approved methods of analysis but also to lay down detailed and specific 
criteria of purity within the general criteria prescribed by the Council. 
In addition, the European Parliament, anxious to assure maximum health 
protection, proposed that the Commission be given the further power to 
exclude from the list, with immediate effect, any preservative agent which 
subsequently proves harmful, but this decision would be subject to reversal 
by a unanimous Council of Ministers acting upon advice of the scientific 
committee. The next directive which is also ready for consideration by 
the Council is designed to protect the product-designations of cocoa and 
chocolate; it prescribes minimum weights and information on packaging 
and limits the use of chemical methods for extracting cocoa butter. 
Because of the wide use of colorants and preservatives in a large variety 
of products, there has been little criticism of the Commission for giving 
priority to laws and regulations dealing with these agents. However, it 
has been pointed out, first, that the Community list contained a greater 
number of permissible colorants than the most liberal national list and, 
second, that the failure to specify the products in which colorants and 
preservatives may be used and the quantities and conditions for such use 
may, if anything, stimulate the employment of additives. The Council 
has indicated that it proposes to deal with the second agpect at a later 
stage.?? Again, the question has been raised whether the regulations on 
cocoa and chocolate, which have predominantly if not exclusively an eco- 
nomic purpose, were selected for priority consideration because they had 
particularly adverse effects on trade expansion, or rather because the 


20 Press Release IP (63) 34, Feb. 8, 1963. Text of the draft is contained in 
Bundesrat Drucksache 96/63 and in 1968 Bulletin de la O.B.E., No. 4, Bupp., p. 2. 

21 Commissioner Levi-Sandri raised a technical problem in connection with this 
proposed amendment of the Commission’s draft and it is not known whether the 
Commission will accept it in a modified form. Parlement Européen, Débats, Compte 
rendu in extenso des séances, No. 12, June 28, 1963, p. 581. For the proposed text 
of the directive with modifications proposed by the Parliament, see 1963 Journal 
Officiel 1923. 

32 Bee preamble to the Directive cited in note 19 above. 
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well-organized trade association was able to supply readily the necessary 
information and press its case with particular skill.?? 

In the pharmaceutical field also the staff drew upon the work done by 
the O.H.E.C.-O.E.C.D. and by the World Health Organization. One 
directive is now before the Council.* It is the first of a series and deals 
with the prerequisites for placing pharmaceuticals on the market and 
labeling them. The second will deal with problems of testing and super- 
vision, and the third with professional and trade advertising of pharma- 
ceuticals.2>. Work is being done also on the use of colorants in pharma- 
ceuticals and on the difficult and important subject of their patentability. 
Pharmaceuticals are a prime example of a product where a striking dis- 
parity in national legislation has been an obstacle to intra-Community 
trade expansion. Italy, for instance, alone among the Six, refuses to 
allow patents for either pharmaceuticals or processes for manufacturing 
pharmaceuticals. There is an important difference between the Franco- 
Italian preventive control system requiring prior authorization, inspections 
and tests, and the German ‘‘repressive’’ approach, allowing the producer 
considerable freedom but holding him criminally responsible for violations 
of the law. There are also variants of attitudes within national govern- 
ments between the ministers of public health and those concerned with 
trade and economics. The industry, whose representatives participate 
directly in the O.H.C.D. working group, has been demanding a more direct 
réle in the preparation of the Community’s directives. However, on the 
whole the industry has supported the effort. The fact that the membership 
of the Commission’s working group has been limited to government officials 
may have accelerated its work, but there is some feeling that at times dis- 
agreements within the working group are ‘‘solved’’ simply by omitting the 
controversial aspects. 

The groups working pursuant to Article 100 on the approximation 
of technical regulations have been concentrating on three draft directives 
of rather limited significance: one dealing with the dimensions and 
location of motor vehicle license plates, another with the direction indi- 
cators for motor vehicles, and the third with the maximum speed of 
agricultural tractors.** But these directives are not ready for adoption 
because two basic problems remain unresolved. The first, on which there 
are three conflicting views, concerns the scope of the directives. Some 
governments would like the directives to lay down only the principle that, 
if a manufacturer complies with his own national technical requirements, 


23 The approximation work in the field of veterinary regulations is discussed below 
in connection with the common agricultural poliey., 

24 For the text of the draft, see 1962 Bulletin de la O.H.E., No. 12, Supp., p. 4. 
See also Doc. 25, Parlement Européen, May 13, 1968, Rapport fait au nom do la 
Commission du Marché intérieur sur la proposition de la Commission de la Com- 
munauté économique européenne au Conseil (Doc. 122/1962-1963) concernant une 
directive relative au rapprochement des dispositions législatives, réglementaires et ad- 
ministratives relatives aux produits pharmaceutiques, Rapporteur M. René Tomasini. 

25 Press Release IP 500/68, Jan. 14, 1963. 

. 26 Press Release IP (62) 283, Nov. 28, 1962. 
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his products must be admitted to all member states; others would want the 
Community to prescribe ‘‘European’’ uniform rules which would have to 
be met by all the manufacturers in respect to all products they manu- 
facture. Between these two extremes is the view that the observance of 
the rules set forth in the directives would ensure that the product would 
be entitled to free circulation throughout the Community, but the member 
states would not be compelled to impose these standards on the manu- 
facture of any and all products made in their territory, including those 
made for local consumption or export to third states. The second general 
problem involves again the question of how much power the Council 
should delegate to the Commission. The Commission takes the position 
that a flexible procedure must be designed through which the Council 
directives in this field may be readily modified in order to assure that they 
correspond at all times to the latest technical developments and do not 
inhibit progress. Since the procedure under Article 100 for lawmaking 
by the Council is too burdensome and slow, the Commission has demanded 
that it be given the power to make the necessary adjustments. Thus far 
there seems to be no indication that the Ministers are ready to accept 
this position when the matter comes before them. Again, there is reason 
to believe that, once these problems of principle are resolved, a series of 
directives will become law. 


2. Public Tender Procedures for Public Works 


A very special problem arises in connection with assuring access for 
all Community nationals and companies to contracts for the supply of 
goods and services awarded by governmental departments, municipalities, 
provinces and other public entities. Since the rôle of governments in 
national economies has been steadily on the uptrend, important portions 
of economic activities would be excluded from Community-wide competition 
unless free access to, and participation on an equal basis in, the public 
tender procedures are assured. The Commission has been working on two 
directives: one will be based on the Rome Treaty provisions concerning 
the right of establishment and supply of services, and its purpose will 
be to ensure that specific restrictions discriminating againist the na- 
tionals and companies of the member states on the ground of nationality 
are removed. This complex of treaty rules is examined more fully below. 
The working group dealing with this problem concluded that a removal of 
discriminatory legal restrictions would not be enough to achieve the removal 
of diserimination in practice, and as a result a second directive is in 
preparation which will list the procedures which may be employed in 
awarding contracts for public works, fix the conditions under which the 
members will apply one or the other of these procedures, and provide a 
consultation procedure in case of complaints. In terms of the economic 
impact, this might prove to be one of the most important steps in the 
approximation of laws, since the national public markets have been tra- 
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ditionally more or less closed to outsiders. This directive will also be 
based on Article 100.77 

The approximation work in the industrial property law field started 
originally under Article 100, but when it appeared that a new patent 
system was needed rather than a mere approximation of the national 
patent laws, the legal basis was shifted and for this reason the resulta 
will be discussed in another context. 

Since the ‘‘direct incidence’’ criterion of Article 100 is so broad and 
general, the selection of further subjects for approximation will depend 
in the first place upon the initiative of the Commission and ultimately 
upon the readiness of all six governments to accept the Commission’s 
proposals. 


B. Measures under Specific Approximation Provisions 


The provisions specifically envisaging approximation of laws on par- 
ticular subjects are scattered throughout the chapters of the treaty. They 
are in a sense leges spectales to Article 100: unlike Article 100, these 
provisions do not require a finding that the national laws to be approxi- 
mated have a ‘‘direct incidence’’ on the Common Market; they reflect an 
agreement among the authors of the treaty that in these specified instances 
an approximation will be necessary, although they leave a degree of dis- 
cretion to the member states and to the Community institutions regarding 
the scope of the approximation.*® The procedures for approximation 
prescribed in these provisions are on the whole less stringent than the pre- 
requisites in Article 100, but they differ from one provision to another 
as do the powers of the Community institutions. 


1. Customs Procedures 


Article 27 in the chapter dealing with the customs union places an 
obligation upon the member states themselves to ‘‘approximate’’ their 
legislative and administrative provisions on customs matters ‘‘insofar as 
may be necessary,’’ and authorizes the Commission to make recommenda- 
tions to that effect. The burden is placed on the member states and they 
must, in the first place at any rate, make the judgment as to what is neces- 
sary. This approximation was to be completed before the end of last 
year, but this treaty deadline has proved to be wishful thinking. The 
article has caused considerable difficulty because it givea the Commission 
power of recommendation only in an area which is of great importance 
for the basic task of building a customs union. 


27 Press Release IP (62) 231, Nov. 21, 1962; Sixth General Report on the Activities 
of the Community, par. 54. On the problem generally, see de Grand Ry, ‘‘L’harmonisa- 
tion des législations au sein du marehé commun en matière de marchés publies,” 
1961 Revue du Marché Commun 247 and 282 ff, (No. 87, June, 1961, and No. 88, July- 
Aug., 1961). 

28 It would seem, however, that where the general and more stringent prerequisites of 
Arts. 100 and 101 are present, action could be taken under these articles. 
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Paradoxically, the treaty takes away from the national parliaments 
the vital power of control over the external tariff and places it in the 
hands of the Council of Ministers; *° but the complex of the legislative 
and administrative rules governing the procedure for the application of 
the tariff is left essentially in the hands of the member states. The 
Brussels Convention of 1950 -(amended in 1955), which all six members 
have accepted, does contain certain common principles, but these have 
proved inadequate to prevent, for instance, very substantial differences in 
customs valuation and in defining the origin of goods. The absence of the 
power on the part of the Community to do more than recommend -under 
Article 27 has proved a handicap. It may be argued that, to the extent 
that there is a ‘‘direct incidence’’ on the Common Market, action could be 
taken under the general provisions of Article 100, but the procedure, as we 
have seen, is burdensome and the only result in any event is a directive. 
In this field precise and detailed common rules are necessary. A directive, 
however, must leave to the member states discretion as to the form and 
manner of implementation. How wide this discretion must be has not been 
determined as yet, although there seems to be no obstacle to specifying 
the objectives of the directive in great detail. Under the circumstances, 
a directive may not be precise and compelling enough to meet the exigencies 
in this situation. The Commission staff, in collaboration with the customs 
administrators from the member states, chose a series of aspects of the 
customs procedure, and this work resulted in the adoption by the Com- 
mission of some eight recommendations regarding, for instance, the customs 
treatment of merchandise which was temporarily exported for processing 
or improvement and is re-imported in the Community,™ customs treatment 
of containers,®? and the date as of which customs duties are computed on a 
specific shipment.** These recommendations were negotiated quite labori- 
ously, but even though they had been agreed to by the national customs 
officials in the working group, the degree of compliance is not very clear. 
The understandable reflex on the part of the Commission staff has been 
to categorize the proposed measures in this field as ‘‘modification or sus- 
pension” of the external tariff so that action could be taken by the 
Council under Article 28 in the form of binding acta and, after the 
expiration of the transitional period, by qualified majority. This effort, 
of course, raises legal as well as political problems, since the governments, 


29 Arts. 18-29; for the procedure concerning the progressive erection of the common 
external tariff, see Ouin, ‘The Establishment of the Customs Union,’’ (Appendix: 
The European Free Trade Association), 1 Stein and Nicholson, American Enterprise 
in the European Common Market—A Legal Profile, Oh. ITI, p. 101 (1960). 

80 Convention on Nomenclature for the Classification of Goods in Customs Tariffs; 
Convention on the Valuation of Goods for Customs Purposes; Convention Establishing 
a Customs Co-operation Council, all signed in Brussels on Dee. 15, 1950; for the text, 
see 1952 Bundesgesetzblatt, Pt. II, No. 1, p. 1. For the text of the Protocol of Amend- 
ment to the Convention on Nomenelature, signed on July 1, 1955, sea 1960 ibid., Pt. 
I, No. 11, p. 470. 

311962 Journal Officiel 19. 821961 ibid. 880. 

831962 ibid. 1545. 
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or at least some of them, having completely lost control over the tariff, 
desperately cling to the letter of the treaty in order to retain control at 
least over the customs procedures. 


2. Access to Non-Salarted Activities 


As a part of building the Common Market the Rome Treaty requires 
each member state to adjust ita laws progressively so that nationals and 
companies of the other member states will be treated the same way as 
local nationals and companies when they wish to establish themselves locally 
in non-salaried independent activities or when they wish to supply services 
from their home base to customers or clients across national frontiers.* 
To provide a concrete framework for the implementation of this part of 
the treaty, the Council has adopted two so-called general programs pre- 
scribing the steps for freeing access to specified occupations and profes- 
sions to be taken within certain time limits.” Two directives, enacted in 
accordance with this program, have come into effect and are on the books. 
They deal with the right of aliens, nationals of other member states, to 
settle on abandoned farms and with the right of alien farm-workers to go 
into independent farming business.2®° Hight more directives dealing with 
a cross-section of economic activities are ready for Council action, three 
more are in the final drafting stage and ten more are in various stages of 
preparation. 

This complex of treaty provisions aimed at ‘‘national treatment’’ in- 
cludes ‘‘co-ordination’’ of national laws and regulations in three different 
respects. In the first place, the treaty implies that the differences between 
national rules governing access to certain occupations or professions may 
be of such character that a removal of restrictions on aliens (that is 
nationals or companies of other member states) would create difficulties 
unless these differences are reduced through ‘‘co-ordination’’ of the 
national rules. More specifically, restrictions upon access by aliens to 
medical and pharmaceutical professions may be eliminated only after the 
approximation, or, as the treaty says, the ‘‘co-ordination,’’ of the condi- 
tions for access to these professions by local nationals has been completed. 
This exceptional requirement reflects the interest in preserving the highest 
possible standards for the qualifications of doctors and pharmacists. As 
far as other occupations and professions are concerned, the treaty leaves 
it up to the Council with the Commission to decide in which cases the 
approximation should precede or follow or come simultaneously with the 
removal of the discriminatory restrictions on aliens.” Thus far the 
Commission has prepared two directives, both of temporary nature: one 


34 Arts. 62-66. Gaudet, ‘‘Rechtliche Aspekte der Niederlassungsfreiheit im Gemein- 
samen Markt,’’ 124 Zeitschrift fiir das gesamte Handelsrecht und Wirtschaftsrecht 66 
(Nos. 2/8, 1961). 

851962 Journal Officiel 32-46. 86 1968 ibid, 1823, 1826. 

a7 General Program for the Removal of Restrictions on Free Supply of Services, 
Bec. VI, 1962 Journal Officiel 82-85; General Program for the Removal of Restrictions 
on the Right of Establishment, Secs. V and VI, ibid. .36-89, 
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dealing with access to wholesale trade and commercial representation ° 
and the other with admission to crafts and small industries.2® The prob- 
lem is that some member states do not require from their own nationals any 
prerequisites for admission to these activities, while others do. Thus, on one 
hand, nationals of states which do not require any prerequisites may have 
difficulties in proving their qualifications in those states where such proof 
is required. On the other hand, there may be a danger that people of 
doubtful qualifications, who do not meet the prerequisites required in their. 
own country, would turn to the countries which do not have any pre- 
requisites. For that reason the Commission proposes certain temporary 
arrangements which would eliminate these difficulties pending a definitive 
co-ordination of the national rules. 

Still in the same treaty chapter we find a provision calling for ‘‘co- 
ordination’’ of national laws concerning the special treatment of aliens 
which are based on reasons of public order, public safety and public health 
(Article 56). In recognition of the basic national interests involved, the 
treaty allows the members to continue to apply these special ‘‘police 
power’’ laws to the nationals and companies of the other member states 
even after all the other restrictions based on nationality have been 
removed with respect to them. But these national ‘‘police laws’’ of the 
member states must be ‘‘co-ordinated’’ so that the differences between them 
are reduced. A directive which seeks to assure a measure of protection 
through legal remedies for individuals affected by these laws is one of the 
series ready for Council action.“ 

The last and, in some respects, the most interesting provision in this 
group focuses on the differences in national company laws concerning the 
protection of shareholders against the company management and the pro- 
tection of company creditors and other third parties vis-à-vis the company. 
These differences, the treaty assumes, cause problems when companies of 
one member state become active in other states. The treaty requires co- 
ordination, ‘‘to the extent that is necessary and with a view to making 
them equivalenti,” of the ‘‘guarantees’’ demanded in the laws of the 
member states from companies for the purpose of protecting the interests 
of the shareholders on one hand and third parties on the other (Article 


38 For the text, see 1968 Bulletin de la O.E.B., No. 2, Supp., p. 3. Résolution 
portant lavis du Parlement européen relatif à la proposition de la Commission de la 
C.E.H. an Conseil concernant une directive relative aux modalités des mesures 
transitoires dans le domaine des activités professionnelles non-salariées du commerce 
de gros et des auxiliaires du commerce et de l’industrie (professions d’intermédiaires), 
1963 Journal Officiel 1578. 

801963 Bulletin de la O.E.B., No. 5, Supp, p. 17. Because of the temporary nature 
of the proposed arrangements the Commission refers expressly only to Arts. 54(2) 
and 63(2) rather than 57(2) and thus does not seem to consider this a true ‘‘co- 
ordination’’ directive. 

40 Doc. 102, Parlement européen, Nov. 21, 1962, Rapport fait au nom de la Com- 
mission du Marché intérieur sur la proposition de la Commission de la C.E.E. au 
Conseil (Doc. 69), relative à une directive pour la coordination des mesures spéciales 
aux étrangers pour le déplacement et le séjour, mais justifiées par les raisons d’ordre 
publique, de sécurité publique et de santé publique, Rapporteur M. Edoardo Martino. 
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54 paragraph 3(g)). Again, following the step-by-step approach, the 
working group organized by the Commission staff decided to deal first 
with the protection of third parties and to postpone the co-ordination of 
provisions regarding the protection of the shareholders. Secondly, the 
Commission concluded that the first step in this direction should be 
limited to those forms of companies which are most likely to go into Com- 
munity-wide business, that is stock companies and limited liability com- 
panies. The Commission staff prepared a questionnaire designed to elicit 
from the member governments detailed information on the relevant pro- 
visions of national company laws, and a directive was drafted after a 
study and discussion of the replies. The draft of the directive would re- 
quire the member states to include in their company laws provisions which 
would assure creditors certain specified minimum standards of protection 
in three respects: first, provisions for adequate publicity—through publi- 
cation or deposit—of the articles of incorporation and any modifications 
thereof, and of the balance sheets and statements of profit and loss; 
secondly, rules which would enable any third party to satisfy himself 
readily that the person acting for the company has the necessary authority 
(for instance, the company directors and officers would always bind the 
company as long as they act within the limits of the corporate purpose and 
within the limits imposed by law); and finally, rules which would make 
it possible for any third party to find out without undue difficulty whether 
or not a company has been validly organized, and which would reduce the 
number of reasons for which a company is considered as non-existent. 
The co-ordination is aimed substantially toward German law which is the 
most modern system among the national laws in the Community. Other 
important aspects of national company laws could be co-ordinated in ac- 
cordance with Article 54, paragraph 3(g), if it is interpreted broadly 
enough; in fact a new questionnaire has been addressed to the governments 
as the first step toward the preparation of a second co-ordination directive. 
Moreover, portions of company laws which do not deal with the protection 
of shareholders or third parties could be approximated pursuant to Article 
100, if it is agreed that the differences between these laws have a ‘‘direct 
incidence” on the Common Market.‘ However, it may well be that, in 
view of its limited resources, the Commission would prefer to move only 
as far and as fast as the differences in national company laws prove to be 
real obstacles to business activities within the Community. On the other 
hand, the General Program of the Council requires that the co-ordination 
of the company laws to the extent envisaged by Article 54, paragraph 
3(g), is to be completed by the end of this year. It is questionable 
whether this deadline is realistic, considering the present state of prepara- 
tory work. It should be noted that in this instance the Council already 
has the power to act by qualified majority even in the likely event that a 
directive should require changes in company laws of one or more member 
states. 


41 Thiesing, In 1 von der Groeben und von Boeckh, Kommentar zum HWG-Vertrag 
832-333 (1958). 
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3. Tax Laws 


Under Article 99, the Commission is directed to consider in what way the 
laws of the member states concerning indirect taxes can be ‘‘harmonized’’ 
in the interest of the Common Market, and to make proposals to the Council 
which, however, can act on them by unanimous vote only. It is noteworthy 
that the specific authority extends to indirect taxes only. 

The very important differences in the tax structures among the member 
states obviously have an impact on the achievement of the treaty ob- 
jectives, including the free flow of goods, services and capital, and the play 
of competition. The Commission has been exploring what it could do in 
this fleld, considering the limited scope of its powers under Articles 95-99. 
The Commission staff concluded that direct taxes, important as they may 
be in the sense just mentioned, are so closely linked to aspects of economic 
policy, such as investment, budgetary and business cycle policy, as well as 
social policy, that they cannot be dealt with on the Community level unless 
and until some progress is made in the co-ordination of these fundamental 
policies. Thus the Commission has limited itself to studying the national 
direct tax structures and considering whether some of the rules which 
determine the bases and methods of tax assessment, such as amortization 
and valuation of stocks, could be made the subject of ‘‘harmonization.’’ + 
Responding to the intent of the treaty, the Commission has concentrated its 
efforts on indirect taxes in view of their direct and immediate impact on 
prices and on the flow of trade within the Community. 

The treaty prohibits any internal taxes which affect only imported 
products, and these hidden tariffs actually were to be removed not later 
than January 1, 1962.48 But one of the problems has been that the treaty, 
following the General Agreement on Tariffs and Trade, allows member 
states to refund internal taxes on goods which are exported as long as 
these refunds do not exceed the actual levels of the internal taxes. Again, 
members may impose compensatory charges on imported products in the 
amount of the indirect taxes levied on the same or similar products pro- 
duced locally.“ If these refunds and compensatory charges were not 
allowed, distortions would arise, since the tax rates differ from product 
to product in the member states. Because of the difficulties in caleu- 
lating these refunds and compensatory charges in each individual instance, 
the member states have adopted formulae based on flat average rates. 
The treaty specifically authorizes this method with respect to the cumu- 
lative, multi-stage or cascade-type turnover tax.*® These formulae make 


42 Sixth General Report on the Activities of the Community, Oh. IX, par. 60. 

48 Art, 95. 4t Arts, 95(1), 96, 

45 Masoin et Morselli, Impôts sur transactions, transmissions et chiffre d’affaires. 
Problèmes du Marché Commun et de l'intégration internationale 8(1959); Mesenberg, 
Die umsatzsteuerliche Behandlung der Ein- und Ausfuhr in den Staaten der Euro- 
päischen Wirtschaftagemeinschaft, Deutscher Industrie- und Handelstag (Heft 63, 
1960); Bprung, note 14 above; Reboud, Systèmes fiscaux et Marché Commun (1961); 
Bebmölders, Steuerliche Wettbewerbsverzerrungen beim grenztberschreitenden Waren- 
verkehr im Gemeinsamen Markt (1962). 
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it extremely difficult to determine with any degree of assurance whether 
the refunds, as actually paid, do not hide export subsidies—whether they 
really are not higher than the internal taxes which are to be refunded; 
and similarly, whether the compensatory charges imposed on imports are 
in fact not higher than the corresponding tax on domestic products. The 
difficulties are striking in connection with the cumulative multi-stage 
turnover tax, which exists in all member states except France. An added 
defect of this type of turnover tax is that it gives an unfair advantage 
to vertically concentrated enterprises and this effect might also run counter 
to the competition policies of the Community. Finally, this tax, and any 
indirect tax system envisaging refunds on exported goods and compensatory 
charges on imported goods, has the very fundamental disadvantage of re- 
quiring a continuation of tax frontiers within the Common Market even 
after the customs frontiers shall have disappeared—a situation that some 
believe would prevent the formation of a truly single Common Market. 

As a temporary first step the Commission succeeded in getting the 
member states to agree not to change the existing rates of the refunds and 
compensatory charges, except under specific cireumstances, and at any 
rate to consult prior to such change. But there apparently was no real 
meeting of minds and the arrangement did not work very well. The 
Commission then sought to develop a common method for calculating the 
average flat refunds and compensations, but this also was not acceptable. 
Apart from these provisional measures, the Commission concluded, upon 
advice of an expert committee,’ that in any definite solution the cumu- 
lative multi-stage turnover tax will have to go. The proposed directive,** 
based on Articles 99 and 100, which is now before the Council, would 
require as the first step that the five members concerned replace this tax 
within a period of four years by a non-cumulative tax of their own choice 
covering all the transactions up to and including the wholesale stage. 
Before the end of this period the Council would work out a common 
added-value tarnover-tax system which, however, would not at that stage 
impose uniform rates and exemptions. Only during the third stage, some 
time in the future, would the common system be completed by a sub- 
stantial approximation of rates and exemptions. Thus far, the Italian 
and the Dutch governments have been quite vocal in criticizing this ap- 
proach; they have argued, among other things, that it is impossible to 
manipulate an important single tax in isolation from other taxes without 
endangering the flow of the necessary revenues into the treasury. The 
critics on the other side have argued that the scheme will not be effective, 
since it allows too much leeway to the governments, particularly during 
the proposed first stage.*® 


47 Rapport du Comité fiscal et financier (the so-called Neumark report) (1962); 
Rapport général des Sous-Groupes A, B et O créés pour examiner différentes possi- 
bilités en vue d’une harmonisation des taxes sur le chiffre d’affaires (1962). 

48 The text of the draft directive waa published in 1962 Bulletin de la O.H.E., No. 
12, Supp., p. 3. 

49 Mesenberg, ‘‘Harmonisierung der Umsatzsteuer in der Europäischen Wirtschafts- 
gemeinschaft,’’ 1968 Der Betriebsberater 51 (Heft 2, Jan. 20, 1968); Antal, 
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4. Soctal Policy 


Still among the specifiè approximation provisions are the treaty rules 
dealing with approximation of laws in the field of social policy. In the 
curious and cryptic Article 117 the member states 


... agree upon the necessity to promote improvement in the living 
and working conditions of labor so as to permit the equalization of 
such conditions in an upward direction. 

They consider that such a development will result not only from 
the functioning of the Common Market which will favor the harmoniza- 
tion of social systems, but also from the procedures provided for under 
this treaty and from the approximation of legislative and administra- 
tive provisions. 


If interpreted literally, this last clause seems to be little more than an 
expression of hope or expectation or, at the most, a conclusion that the 
approximation will have to play some rôle in the process of the ‘‘harmoni- 
zation’’ of the social systems along with the so-to-speak automatic harmoniz- 
ing effect of the Common Market and the application of other treaty 
procedures. But the clause does not disclose what the rôle of the ap- 
proximator is to be, nor does it contain any specific procedure or grant of 
power to the Community institutions. It is therefore necessary to refer 
not only to the other provisions in the chapter on ‘‘Social Provisions’’ 
but also to the Spaak Report, mentioned earlier, because the interpretation 
raises some basic questions with respect to the economic assumptions 
underlying the treaty and the objectives and powers of the Community in 
the field of social policy. The treaty text is something of a compromise 
between France, which insisted during the negotiations that social benefits, 
wages and other working conditions must be equalized before the Common 
Market is put into effect, and those who believed that such equalization 
was not a necessary pre-condition. The latter view has prevailed, and the 
Community institutions have not been given the power to legislate away— 
as a part of building the Common Market—the differences among the 
member states in the cost-of-labor factor of the production cost. But the 
Community institutions were given a limited rôle in helping the equaliza- 
tion process along. 

In the first place, this treaty chapter brings in one way or another a few 
aspects of social policy expressly within the scope of the Community. 
Thus the Council may assign to the Commission fanctions ‘‘relating to the 
implementation of common measures, particularly with regard to the social 
security of migrant workers’’ (Article 121). It was under this provision 
that the Council adopted a series of regulations ensuring that migrant 








‘ít Harmonisatie van de omzetbelasting in de Huromarkt,’’ 1963 Sociaal-Ekonomische 
Wetgeving 1 (No. 1); idem, ‘‘Harmonization of Turnover-Taxes in the Common 
Market,’’? 1 Common Market Law Review 41 (June, 1968). 
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intergouvernemental créé par la Conférence de Messine 60-66 (1956); Kahn-Freund, 
Labor Law and Social Security,’’ 1 Stein and Nicholson, American Enterprise in 
the European Common Market—-A Legal Profile, Ch. VI, at pp. 805-810 (1960). 
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workers retain their social security benefits when they migrate from 
country to country ™ as the freedom of movement of labor becomes as- 
sured throughout the Community.” In the same chapter an obligation is 
imposed upon the member states to ensure the application of the principle 
of equal pay for men and women (Article 119) and to ‘‘endeavour to 
maintain the existing equivalents of paid holiday schemes’’ (Article 120). 
In a special protocol, France was given assurances with respect to an 
equalization of overtime pay.” It is significant that the first step toward 
implementing the equal pay principle was not taken by the Council as an 
organ of the Community. The six Ministers, sitting in ‘‘an international 
conference’’ of the six governments, adopted a resolution outlining in a 
general way the procedures and deadlines for the equalization of salaries 
of men and women.” Apparently the member governments refuse to 
recognize that the Community has a normative power in this matter, since 
Article 119 is phrased in terms of an obligation imposed on each member 
and does not contain any specific grant of power to the Community insti- 
tutions. 

Again, Article 118 in the same chapter contains a broad and general 
mandate directing the Commission to promote ‘‘close collaboration” be- 
tween the members in the social fleld, particularly in certain enumerated 
branches, including social security. The Commission is to exercise this 
function through studies, opinions and by organizing consultations. The 
Commission took the initiative in organizing a Conference on the Social 
Aspects of the Common Agricultural Policy in Rome and, together with 
the executive bodies of the other two Communities, the Brussels Confer- 
ence on Social Security. 

This latter conference, held in December, 1962, brought together spokes- 
men for the Community-level organizations of employers and workers in 
industry and agriculture. Independent experts from universities and 
private institutions also participated, and high officials from member 
governments attended as observers. The reports which were prepared for 
the conference contained detailed comparative syntheses of national legis- 
lative and administrative provisions in the field of social security. But 
behind the technical discussions was an important contest of interests. 
Labor sought to obtain an agreement from employers and governments on 
the establishment of tripartite groups which would study in detail the 


51 Regulations of the Council of Ministers No. 8 and No. 4, 1958 Journal Officiel 
561, 597. 

52 Regulation of the Council of Ministers No. 15, 1961 ibid. 1073. 

53 Protocol Relating to Certain Provisions of Concern to France, annexed to the 
Treaty Establishing the European Economie Community. See also Art. 128 on com- 
mon polisy of vocational training. 

54 Resolution of the Conference of the Member States of Dec. 30, 1960, published 
as Annex I to Doc. 46, Parlement Européen, June 25, 1963. 

55 Conférence Européenne sur la Sécurité Sociale, Bruxelles-Palais des Congrès, Dec. 
10-15, 1962, mimeographed; Tableaux comparatifs des régimes de sécurité sociale 
applicables dans les Etats membres des Communautés européennes, Service des publi- 
cations des Communautés Européennes, 8053/2/VI1/1962/5. 
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various types of social legislation with a view to determining the gaps in 
the national systems and suggesting improvements; on the basis of the 
results of these studies the Commission would then make recommendations 
for ‘‘harmonization’’ in the sense of Article 117. In the final com- 
muniqué of the conference the employers agreed in principle with labor 
representatives that subsequent meetings were desirable, and joined in an 
invitation to the governments, but the governmental representatives re- 
fused to commit their governments.°° The Ministers, or at least some of 
them, are afraid that this and similar efforts will lead to an increase in 
government contributions to social security. The national civil service is 
concerned lest too much power in this field be shifted from national 
authorities to the Community institutions and Community-level organiza- 
tions of workers and employers. 

Finally, the Commission was able to adopt three recommendations of a 
fairly limited scope and varying degrees of importance on social services 
for migrant workers,” industrial medicine," and a list of diseases recog- 
nized as occupational in origin.” The Commission had to issue these 
recommendations under its general power to recommend (Article 155), 
rather than under Article 118, which, although it clearly includes the 
subject matter of the recommendations, does not specifically mention 
recommendations as a means through which the Commission may act. 


5. Aids to Export to Third Countries 


To the extent that governmental devices for subsidizing exports to third 
countries are still allowed under the international obligations of the mem- 
ber states, they are to be ‘‘harmonized’’ progressively before the end of thé 
transitional period in order to prevent distortion of competition between 
Community enterprises in the export trade (Article 112). The harmoni- 
zation is one facet in the development of a common commercial policy 
toward third states. An export aid which affects the competitive po- 
sition of enterprises in the intra-Community trade, either because of its 
magnitude or the way it is applied, will be prohibited by the Commission 
pursuant to another set of treaty rules dealing with state subsidies 
(Articles 92 and 98). This is an interesting example of interaction be- 
tween the enforcement of the treaty and approximation of national meas- 
ures, which at times gives rise to policy problems and conflicts of 
competence. Both the Commission and the Council have organized work- 
ing groups in this field.°° The ‘‘harmonization’’ will be based on an 
inventory which is to include all direct and indirect export aids such as 
special credit facilities and guarantees of export risks. The ‘‘harmoniza- 
tion’’ will take into account ‘‘the state of the economy, the necessity of 


se Déclaration commune des représentants des employeurs et des travailleurs, Deo. 
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the foreign commerce of the European Economie Community as well as the 
policies of third states.” ® Thus far the Council group has been instru- 
mental in instituting a procedure according to which member states must 
consult if they wish to deviate from certain agreed export credit terms. 
Again, an agreement has been reached in principle on a uniform system 
of export-credit-insurance premiums as a step toward a general uniform 
system of export credit insurance." 


C. Measures Not Based on General or Specific Approximation Provisions 


The approximation work has expanded in two directions beyond the 
effort based on the general and specific provisions discussed above. 


1. Approximation Based on Provisions for Common Policy 
(a) Agriculture 


In the process of evolving a common agricultural policy the Commission 
encountered situations where it appeared either unnecessary or impractical 
to devise a new federal-type substantive rule which would replace national 
rules, but where the continuation of the existing differences in national 
rules would render the achievement of the common policy difficult, if 
not impossible. The need was then for approximation of the national 
laws to the extent necessary for the achievement of the policy objective. 
The question first arose in connection with the Commission’s proposal for 
a directive which would require the member states to adopt certain rules 
to be observed in fighting a disease of the tobacco plant, the so-called 
tobacco mildew." The proposed rules themselves were entirely acceptable 
to all six member states, but the legal basis proved controversial. The 
Commission insisted that it had the power to propose this directive and 
that the Council had the power to adopt it on the basis of Article 43 
dealing with common agricultural policy. Five governments agreed, but 
the German Government insisted that approximation may be undertaken in 
this field, and in any other field where it is not expressly authorized by the 
treaty, pursuant to Article 100 only. The European Parliament sup- 
ported the Commission.“ The ever-present problem of distribution of 
power between the Community on one hand and the national governments 
on the other is at the root of the controversy. From the beginning of the 
third stage of the transitional period, the Council acts by qualified majority 
under the common agricultural policy article, while action under Article 
100 will always require unanimous consent and cannot be taken over the 
opposition of even a single Minister. This controversy held up a series of 
significant approximation directives dealing with sanitary-veterinary regu- 

61 Action Program in the field of Common Commercial Policy, Decision of the Council 
of Ministers, 1962 ibid. 2353 at 2857. 

62 Sixth General Report on the Activities of the Community, Ch. V, par. 267. 

63 The text of the draft directive is contained in 1961 Journal Officiel 1579. 

64 See the preamble of the advice of the European Parliament in 1961 ibid. 1579. 
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lations which bear upon trade in fresh meat% and live pigs and cattle.**. 
In at least two member states administration officials concerned with 

public health strongly support these measures as a means of overcoming 

domestic opposition to the necessary improvements. After many months 

of intermittent negotiations the Council reportedly broke the deadlock by 

agreeing to omit the references to any treaty article, thus in effect post- 

poning the decision with respect to the legal basis for the directives and 

embarking upon a path of deliberate ambiguity reminiscent of the practice 

in the political organs of the United Nations. 


(b) Transport 


In the transport field, as in agriculture, the Community has the authority 
to evolve a common policy. To be politically acceptable, a common trans- 
port policy will have to satisfy in part the interest groups which press for 
‘the organization of a single transport market’’ through government inter- 
vention, as well as those who desire a widening competition among the 
three modes of transport (road, railroad, and river transport) across 
national frontiers. It is generally conceded that the reconciliation of these 
conflicting approaches will be possible only if the common policy includes 
approximation of national regulations affecting the cost of production in 
the transport industries. Only if some of the disparities among national 
regulations which distort competition are removed and the differences in 
the cost of production are reduced, would the member states be prepared . 
to accept more competition. Even if Article 100 should be considered a 
proper legal basis for such a far-reaching approximation, the requirement 
of unanimity would make progress in this controversial area even more 
difficult. There is no specific authorization for an approximation of na- 
tional transport laws in the treaty articles concerning common transport 
policy. Apart from a few general guidelines, these articles in effect leave 
it to the Council, on proposal from the Commission, to determine the con- 
tent of the policy. The approximation proposals which the Commission 
recently submitted to the Council are based on Article 75 which, among 
others, authorizes the Council to make ‘‘any appropriate provisions’’ which 
are necessary for the enactment of common transport policy. It is of 
more than incidental significance that, under this article, the Council will 
be able to act by a qualified majority after the end of the second stage 


85 For the text of the draft directive see Parlement Européen, Doc. 94, Nov. 14, 1962, 
Rapport fait au nom de la Commission de l’Agriculture sur la proposition de la 
Commission de la O.E.H. au Conseil (Doc. 64) sur le projet de directive concernant 
certains problèmes sanitaires en matiére d’échanges intracommunautaires de viandes 
fraîches, Rapporteur M. Dante Graziosi. 

s6 For the text of the draft directive see 1963 Journal Officiel 1255. 

e7 ti Europe,” No. 1615, item 15705, July 30, 1968. On the U. N. practice, compare 
¢.g., the resolution proposed in the U.N. Security Council on the Indonesian question 
with the resolution as finally adopted. U. N. Seourity Council, 2d year, Official 
Records, No. 67, 167th Meeting, July 31, 1947, at p. 1626, and tbid., No. 68, 173rd 
Meeting, Aug. 1, 1947, at pp. 1698-1710. 

68 Arts. 74-84. 
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-of the transitional period. The Commission’s proposals in the first place 
eall for a detailed inquiry into the costs of the transport infrastructure 
to provide the necessary data.°® In the second place, they set a timetable 
for the gradual ‘‘harmonization’’ of taxes on vehicles and fuel, of certain 
aspects of social legislation relating to transport personnel, and certain in- 
surance requirements.” In most cases further action by the Council will 
be required to make the scheduled steps actually effective. In a separate 
proposal the Commission has submitted a rather controversial draft 
directive prescribing common standards for weights and measurements of 
utility road vehicles, which bears upon the competitive position of trans- 
port enterprises as well as road safety. These proposals constitute the 
first step on what has been a thorny road toward a common policy. They 
are still disputed, but eventually may lead to a far-reaching approxima- 
tion.” 


2. Approximation Through International Conventions 


(a) International Conventions on Industrial Property Law and on 
Certain Penal Rules 


A legal situation opposite to that in the agricultural and transport field 
has led to another undertaking outside the confines of the general and 
specific approximation provisions of the treaty. The working group of 
experts on patent law first concluded that the differences in the national 
patent laws were such as to bear a ‘‘direct incidence’’ on the operation 
of the Common Market and required approximation within the meaning 
of Article 100. In the process of study, however, the group became con- 
vinced that a mere approximation of national laws would not suffice be- 
cause a national patent would still remain limited to the territory of the 
grantor state. The limited territorial scope of the national patent impairs 
the unity of the Common Market and facilitates market division through 
patent licenses contrary to the competition policy. What was needed 
therefore was a ‘‘Huropean’’ patent which would be valid throughout the 
territory of the member states. The experts felt that Article 100 could 
not provide a sufficient legal basis for what in fact would be a new system 
of patent law; since no other authorization could be found in the treaty, 
they proposed that a new international convention should be the legal 
instrument. Thus, although the need for a new ‘‘federal-type’’ rule was 
established, the Community had no authority under the present treaty to 
enact such rule and in that situation the member states fell back upon 
the traditional device of public international law, a multilateral interna- 


69 1963 Bulletin of the H.H.O., No. 6, Supp., p. 5. 

10 Ibid., p. 6. Another proposal provides for unification of procedures for issuing 
licenses for transport of goods by road between the memer states, tbid., p. 3. These 
proposals, along with a proposal relating to the establishment of rate brackets and 
with a proposal introducing a Community quota for transport of goods by road (ibid. 
pp. 9 and 18), were submitted to the Council and released by the Commission in May, 
1963. Information Memo P-12/68, May, 1963. 

71 íí Europe,’? No. 1534, item 14889, April 22, 1968. 
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tional treaty. The drafting has been done in a three-level hierarchy of. 
working groups composed of national and Community officials. The Draft 
Convention on the European Patent was published in 1962,” the second 
convention on trademark law was to be completed in 1963, and the third 
one on models and designs, in 1964. A fourth convention of a general 
character is to define in detail the structure and functions of the new in- 
dustrial property institutions and their relationship to the Community.” 
The draft of the patent convention has not been officially considered and 
approved by the governments as yet, and it is by no means certain whether 
all governments are ready at this juncture to accept the concept of a single 
patent without crippling qualifications. If the patent convention is 
adopted substantially in the form proposed by the majority of the experts, 
it no doubt will be the most important piece of Huropean lawmaking. It 
represents the culmination of decades of efforts in a variety of groups of 
governmental representatives, heads of patent offices, industrial and 
practicing patent attorneys. A Huropean patent office is to be estab- 
lished with authority to grant patents effective throughout the territory of 
the Community. A European patent court, or possibly the Court of 
Justice of the Communities, would have the last word with respect to the 
validity of a European patent, and, while infringement suits would remain 
within the jurisdiction of national courts, these courts would have to refer 
to the Huropean patent court questions of interpretation of the patent con- 
vention. A provisional patent would be granted after summary examina- 
tion and submission of a report on the novelty of the invention by the 
Hague International Patent Institute, and it could be converted into a 
final patent within a five-year period upon further application. The 
procedure was termed a novel and truly creative act by a leading German 
scholar, but it has been criticized as impractical in some professional — 
circles.” The present draft leaves open the question whether nationals 


+a Avant-Projet de Convention relatif à un Droit Européen des Brevets élaboré par 
le groupe de travail ‘‘brevets’’ (1962); Froschmeier, ‘‘The Draft Convention on 
Patents in the Common Market,’’ 11 Int. and Comp. Law Q., Supp. No. 4, p. 50 
(1962); Froschmeier, ‘‘Some Aspects of the Draft Convention Relating to a European 
Patent Law,’’ 12 ibid. 886 (1968). 

78 The Commission also contracted with the Munich Institute for Foreign and Inter- 
national Patent, Copyright and Trademark Law for a comparative study of the law of 
unfair competition which is to serve as a basis for its proposals in that field. 

T4 Bee the two alternative texts of Art. 20 and the disagreement noted in the draft 
in connection with Arts. 29 and 136. 

7 Ulmer, ‘‘ Europäisches Patentrecht im Werden,’’ 1962 Gewerblicher Rechtsschuts 
und Urheberrecht 537 at 543 (Nov./Dec., 1962); for a eriticism see A.I.P.P.I. (As- 
sociation Internationale pour la Protection de la Propriété Industrielle), Berlin 
Congress, Minutes of the Presidents’ Conference on the Study of the Draft Proposal 
for the European Patent by P. Mathely, General Reporter. 
- In the process of applying common policy on a different subject, the Commission 

had another occasion to review the disparities of the applicable national laws, but this 
time it concluded that on the point in question these laws were sufficiently similar so 
that no approximation was required. In a communication concerning the treaty rules 
on competition, the Commission took the view that the much discussed prohibition of 
restrictive practices (Art. 85, par. 1) did not apply to exclusive dealership contracts 
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and companies of states not parties to the convention will be able to obtain 
a European patent. However, third states which are members of the 
Paris Union (or at least the European members of the Union) might 
become parties to the convention upon approval of their application and 
on the basis of a special agreement. 

As a compromise, the national patent systems would ‘‘co-exist’’ with 
the new European system at least until the Common Market becomes 
full economie reality, and would remain available for inventions suitable 
for local exploitation; the national systems presumably would be approxi- 
mated in due course. 

The scheme for an all-Scandinavian patent which is presently under 
discussion by the Scandinavian states is also based on the ‘‘co-existence’”’ 
idea: an inventor desiring a ‘‘Scandinavian’’ patent protection would 
file his patent application with one of the national patent offices and re- 
ceive through it ‘‘a bundle of patent rights’’ derived from the national 
patent laws of the Scandinavian states and giving him protection in all 
these states.7¢ 

Finally, situations have arisen where an approximation directive could 
perhaps be sustained under an approximation provision such as Article 
100 but where the Commission staff was inclined to propose an interna- 
tional convention instead, because the approximation would require adjust- 
ments in national laws which might be more acceptable politically if im- 
posed as a result of a treaty approved in national parliaments than in 
response to a directive. This is the case with the proposal now in the form 
of a preliminary draft convention, according to which a resident of a 
member state who violates a national law enacted in response to a Com- 
munity directive would be prosecuted in the court and under the law of 
the state of his residence, even if the violation occurred on the territory 
of another member state and a prosecution did not take place there. 
The member states would thus undertake, in the interest of a more ef- 
fective enforcement of the economic law in the Community, to curtail the 
application of the principle of territoriality which prevails in their penal 
law systems.’ The next step would be the approximation of the penalties 
imposed by national laws for these violations. 


(b) International Conventions under Article 220 


Article 220 of the treaty obligates the member states, ‘‘in so far as 
necessary,” to enter into negotiations with a view to ensuring for the 





concluded with commercial representatives; it noted that the status of commercial 
representatives was defined in a more or less concordant manner in the national laws 
or court decisions of all the member states, so that the question as to whether or not 
a party to the contract was a commercial representative would not be hard to answer. 
Communication relative aux contrats de représentation exclusive conclus avee des 
représentants de commerce, 1962 Journal Officiel 2921, 

76 For the text of the proposed common Scandinavian patent law, see 1962 Gewer- 
blicher Rechtsschutz und Urheberrecht 610. 

™ Van Binsbergen, ‘‘Aanpassing der Wetgevingen van de E.H.G.-Landon ook op 
Strafrechtelijk Terrein,’? 1962 Tijdschrift voor Strafrecht 208. 
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benefit of their nationals the ‘‘protection of persons’’ and national treat. 
ment, elimination of double taxation, recognition of companies and the 
maintenance of their legal personality in case of transfer of their regis- 
tered office from one country to another, the possibility of mergers of 
companies subject to different national laws, and the simplification of 
formalities governing the recognition and execution of judgments and 
arbitral awards. Although the article is silent on the matter, it is gen- 
erally assumed that the results will be embodied in international agree- 
ments which will be subject to national constitutional processes. No 
particular rôle in the negotiations is allocated to the Community institu- 
tions; in fact, however, the Commission has taken the position that in this 
field also it has the right of initiative. 

As a result of a preparatory study undertaken with the assistance of 
university professors, a working group in this field concluded tentatively 
that a new convention would be desirable which would be based on, but 
in some respects go beyond, the Hague Convention of June 1, 1956, con- 
cerning Recognition of Companies."* This, however, is music of the fu- 
ture, since staff work is at a preliminary stage only. Nevertheless, Article 
220 has inspired important work in another direction which was mentioned 
earlier, that is, the drafting of a significant convention concerning the 
competence of national courts of the member states, recognition and 
execution of their judgments and judicial assistance throughout the Com- 
munity. Unlike other international agreements in this field, the pro- 
posed convention prescribes detailed rules of competence for national 
courts, which apply to all persons residing in a member state and to all 
companies which have their seat and the registered office or principal 
establishment there. Some benefits of the convention, particularly the ex- 
emption from the rather outrageous assertions of competence under 
French, Belgian and Luxembourg law based solely on the nationality of 
the plaintiff, accrue not only to the nationals of the member states but to 
all residents in the Community regardless of nationality. The defendant’s 
residence in the state is accepted as the primary basis for national judicial - 
competence, and a judgment rendered in conformity with the conven- 
tion’s rules must be given effect by other courts without any inquiry into 
the merits.” 

In the process of work on this convention it became apparent that a 
special convention was needed to deal with bankruptey proceedings. The 
convention is to determine which court has competence to institute a single 
bankruptcy proceeding with effect upon all the debtor’s property, wherever 
located, within the territory of the member states. Another difficult prob- 


78 Conférence de La Haye de Droit International Privé, Actes de la 7e Seasion 
tenue du 9 au 81 octobre 1951 (La Haye, 1952). 

79 A portion of this draft is discussed in Weser, ‘Bases of Judicial Jurisdiction in 
the Common Market Countries,’ 10 A. J. Comp. Law 323 (1961); see also articles 
by the same author on ‘‘Les Conflits de Juridictions dans le Cadre du Marché 
‘Commun,’’ 48 Rev. Crit. de Droit Int. Privé 613 (1959); 49 bid. 21, 151, 813, 538 
(1960); 60 ibid. 105 (1961). 
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lem is to decide what law should govern such matters as privileged claims 
upon property located in different states, and the validity of transactions 
undertaken during the so-called critical period prior to bankruptcy. The 
bankruptcy convention is in a very early stage of study.® 


Basic Issues os METHOD AND Pouioy 
A. Approximation Distinguished from Unification Efforts 


In any critical assessment of the activities sketched in the preceding 
pages it is important to keep in mind that the function of approximation 
of laws in the Community and the institutional framework within which 
it takes place distinguish it from the unification-of-law work undertaken in 
other international organizations and contexts. 


1, The Rome Treaty conceives of the Community as a coherent economic 
system. To assure the working of this system, the treaty provides for a 
coherent legal order which penetrates the national legal orders and breaches 
their integrity more deeply than does the legal order of .any other inter- 
national organization. This is one reason why law plays such an im- 
portant part in the life of the Community. In specified limited segments 
the Community legal order supersedes the national legal orders; in other 
segments it requires that those national rules which continue in existence 
must be adjusted so as not to interfere with the construction and working 
of the new economic system. Approximation of laws plays a vital réle 
with respect to this latter aspect, and is included in the introductory 
chapter of the Rome Treaty, under the heading ‘‘Principles,’’ as one of the 
basie activities in the construction of the Common Market. The function 
of approximation is to reduce or eliminate disparities in national laws, 
regulations or administrative practices where they constitute obstacles to 
economic intercourse which cannot be removed through other legal devices 
in the armory of the Community, such as the provisions for the removal of 
direct measures of protection (tariffs, quantitative import restrictions and 
measures with equivalent effect), barriers to free movement of factors of 
production and discriminations on the basis of nationality in general, 
subsidies, dumping and restrictive practices, Where disparities in na- 
tional laws contribute to disparities in the cost of production and com- 
petitive conditions generally, approximation of these laws in selected 
spheres is to act as a catalyst in the automatic leveling-off process inherent 
in the Common Market, and thereby make it easier for the governments to 
accept common Community-wide policies. Presumably any type of ob- 
stacle to economic intercourse, including legal uncertainty arising from the 
disparities of complex national laws, is a proper basis for approximation 
of these laws, and the réle of approximation will grow as the unity of 
the Common Market becomes reality. It has been suggested that the long- 
range objective should be ‘‘the achievement of a coherent legal system, at 


860Qn the problem generally see Massin, ‘‘Exécution des jugements de faillite,’’ 
34 Annuario di Diritto Comparato e di Studi Legislativi 36. (1960). 
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the highest possible level of unification in all fields which are relevant 
to intra-European intercourse.’’*t Whether or not such extensive unifica- 
tion is desirable or necessary, it is not likely to be achieved without a prior - 
substantial advance toward integration of national policies. 

2. We have seen that in most instances where the Rome Treaty contem- 
_ plates approximation, the Commission has the legal authority, if not the . 
duty, to propose, and the Council is to enact, directives which are legally 
binding on the member states. The Commission must see to it that the 
governments adopt the necessary national measures implementing the di- 
rectives and, if they should fail to do so, the Commission must institute 
a proceeding which culminates in a declaratory judgment by the Court of 
Justice of the Communities against the delinquent member. The Court 
of Justice has the final authority to interpret the directive and to say 
whether a national measure corresponds to it. Although the treaty is 
silent on the subject, we may assume that a national court will interpret 
the national implementing measure in the light of the directive, and, if a 
question arises in a national judicial proceeding as to the scope or meaning 
of the directive, the national court of last resort will be bound to refer this 
preliminary question to the Court of Justice of the Communities for a 
binding determination in accordance with Article 177 of the Rome Treaty. 
To this extent uniform interpretation of the approximation directives and 
of the national implementing measures is assured. This institutional 
mechanism, which provides for an ‘‘organized impulse’’** toward,“ap- 
proximation as well as a measure of enforcement and uniform interpreta- 
tion, constitutes another important difference from other international fora _ 
engaged in unification. l 

It is too early to say whether, as a result of these significant differences, 
the Community will accomplish more in this field than other international 
organizations such as the Nordice Council of the Scandinavian states. 


B. Policy Choices in the Approximation Process 


Among the several institutions of the Community it is the Commission 
that first confronts the varied policy choices when it elakogaran its pro- 
posals for submission to the Council, 


1. The treaty gives the Commission a substantial margin of discretion 
in setting priorities for the approximation work. The Commission has 
thus far followed a pragmatic approach based on the rationale that dis- 
parities among national rules which have the most immediate adverse 
effect on the Common Market should be dealt with first. Since it has been 
often difficult to measure the impact of the disparities of individual 
regulations without extensive studies, the Commission, conscious of its 
limited resources, has responded to outside requests or, in the hope of 
reaching prompt results, has sought to carry forward approximation work | 


81‘*Die Rechtsfragen der europiisshen Hinigung,’’ 16 Europa Archiv 595 at 600 
(Oct. 25, 1961). 
82 Hallstein, note 1 above. 
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“instituted earlier in other international organizations. In some instances 
the sharp contrast between modern legislation existing in some states and 
an antiquated legal structure in others has demanded priority action. At 
times the Commission has chosen an insignificant subject where national 
laws were quite similar, and proposed a non-controversial measure which, 
however, would establish a precedent for the settlement of an important 
issue which will arise in measures on other subjects. With some significant 
exceptions, the measures proposed thus far have dealt with only some 
aspects of national regulations regarding a specific product or group of 
products, the assumption being that, once a pattern is set, the remaining 
aspects will be approximated step by step with growing ease and speed. 
This gradualist approach was perhaps the only feasible method at the 
outset when it was necessary to establish good working relations with the 
governments and when the Commission had no independent sources of in- 
formation. In the long run, however, a more systematic treatment will be 
necessary in such areas as customs laws and food laws as is foreshadowed 
in the Commission’s Action Program for the Second Stage. When, for 
instance, it comes to approximation of company laws, the national parlia- 
ments may be reluctant to entertain piecemeal reforms in such a vital 
area of private law and may insist on comprehensive legislation. In set- 
ting priorities, the Commission may be expected to pay particular atten- 
tion to those technical and administrative regulations usually applied by 
customs officials, which would necessitate the maintenance of national 
frontiers within the Community for purposes of inspection and other 
formalities even after the internal customs frontiers are completely re- 
moved. 

2. The approximation process requires value judgments which are not `` 


limited to economie interests, The health of the people, the safety of the > 


worker and his welfare, the safety of the public and the protection of the 
consumer against fraud must be weighed in devising an approximation 
rule. The Rome Treaty is said to have embodied the philosophy of the 
so-called social market-economy in which the free play of economic forces 
is tempered by basic social interests of the Community, and this philosophy 
is likely to influence the process of balancing the various interests. 

The social welfare interest enters into play in the approximation not . 
only of social legislation but.also of technical regulations, and in the de- 
velopment of common agriculture and transport policy. Of necessity the 
treaty standards for social welfare are' very general; they are likely to be 
evolved most immediately in the agricultural and transport fields because 
the Community institutions are specifically charged with designing Com- 
munity policies in these two areas. 

The treaty says nothing on the subject of health and safety standards, 
but it is understood that in a modern society they should conform to the 
most advanced scientific and technological findings. The economic interests 
involved in an approximation measure can frequently be defined in precise 


88 Action Program of the Community for the Second Stage (1962). 
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terms of the impact on the price of a product and revenue of the producer’ 
or merchant. On the other hand, the impact of a proposed approxima- 
tion measure on non-economic interests, such as public health, cannot be 
calculated with similar precision and for that reason it is more difficult 
to assert these interests when they compete with significant economic inter- 
ests, unless they are pressed by well-organized groups, as in the case of 
safety rules for workers. The common agricultural policy as evolved thus 
far serves essentially the economic interests of the producer-supplier; on 
_ the other hand, the approximation measures in the field of food and 
veterinary regulations which are being proposed as a part of the common 
agriculture policy are designed in large measure to benefit the consumer, 
and this adds to their importance; * as a result of the insufficient organiza- 
tion of consumer groups, most national laws provide what some consider 
only an inadequate protection of the consumer against fraud. National 
regulations which are the subject of approximation already reflect a compo- 
sition of competing interests on the national level. If the approximation 
measure is to reflect more than the outcome of a political compromise or 
power contest of pressure groups, the Comission, with the national ex- 
perts, will have to help design a new balance based on a composite Com- 
munity interest, which is a formidable task indeed. 

A related problem concerns the degree of governmental intervention in 
the economy and life of the people and the ever-present tendency of large 
bureaucracies toward excessive regulation. Where intervention appears 
necessary, the question arises whether it should be undertaken by the 
national governments or by the Community institutions or by joint action 
of the national governments with the Community institutions. In prin- 
ciple, the Community is strengthened when power is transposed from the 
national to the Community level. 

3. In the process of selecting the approximation formula, decisions are 
made on all levels, from the lowest technical detail to problems of legal 
policy. Choices must be made between rules found in the German-Nether- 
lands systems on one hand and in the Latin systems on the other; sub- 
stantially different rules often exist even within the two families of sys- 
tems. Experience has shown, however, that the number of disparities 
which raise questions of principle dwindles when the matter is realistically 
and intelligently appraised in the privacy of a working group. This has 
been the case, for instance, in the working group on the competence of courts 
and recognition and execution of judgments. On the other hand, differences 
among the national bankruptcy laws have proved so fundamental that one 
can expect in the near future only an agreement on a series of uniform 
- choice-of-law rules. In a discourse on approximation of food and agri- 
cultural regulations a member of the Commission staff stressed the need 
for understanding the reasons why a rule on a given matter differs from 
one member state to another: Is it because of the differences in climatic 
conditions, land cultivation techniques, consumer habits (which are becom- 
ing increasingly assimilated), administrative structure or the nature of the 
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* legal systems; or is it because one member predominantly exports, while 
the other imports, the commodity or product in question? © 

Although different subjects may require different methods, there is a 
general question whether approximation should be directed toward a rule 
which is most widely accepted in the national systems of the members, or 
toward the most modern rule (as, for example, the French turnover-tax 
law), or toward a rule which contains a compromise or a mechanical syn- 
thesis of the different national rules, or, finally, whether a new solution 
should be sought which is unknown in the national systems. Compromise 
solutions at times simply broaden the scope of regulation and produce 
over-complex formulae where simplification and rationalization should be 
important objectives. The Rome Treaty, if properly interpreted, supplies 
a guideline on this problem. A prime objective of the treaty is to ac- 
commodate and to stimulate the economic evolution toward the ‘‘post- 
maturity stage’’ marked by harmonious economic growth with social 
progress, and based on mass production, mass markets, intensive scientific 
development, outward-looking foreign economie policy and greater eco- 
nomie freedom. This treaty objective dictates the selection of the most 
modern and most progressive rule which would be conducive to the 
structural changes taking place in the European societies. 

4, There is an inherent ambiguity and contradiction in the Rome Treaty 
as there is in the United Nations Charter or, for that matter, in the Consti- 
tution of the United States. All these instruments, on one hand, bow 
to the ‘‘sovereign’’ component states, or, in Professor Quincy Wright’s 
words, accept ‘‘the demands of groups based on power, prestige and tra- 
dition.” ®* But, on the other hand, these instruments provide also for the 
protection by the broader community of values shared by that community 
and prescribe the community solution of problems which cannot be dealt 
with effectively on the component state level. Since the dividing line be- 
tween the two spheres of competence is necessarily uncertain and fluctuat- 
ing, competing assertions of power by the component states on one hand 
and the broader community’s institutions on the other have caused 
constant tensions and outright conflicts. In the European Community we 
have observed this tension in almost every area of approximation of laws 
discussed in this article. It comes to the fore when a member insists 
that approximation in a given field must be undertaken under a treaty 
provision which requires unanimity in the Council of Ministers, rather 
than under an alternative provision which provides for qualified majority 
vote. Again it is manifest in the frequent disagreements over how much 
of its normative authority the Council, controlled by the member states, 
should delegate to the Commission, which represents Community interests 
and loyalties. 

A member state’s unwillingness to surrender a part of its power may be 
due to its desire to preserve what it considers to be the basic balance of 


85 Fbid, i 
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power prescribed by the Rome Treaty; or a member may fear that its 
national standards—health, safety, welfare—will be diluted if it submits 
to majority decisions, or it may doubt the Commission’s ability or willing- 
ness in the long run to protect its legitimate interests; again, a member 
may be apprehensive of precedents leading ultimately to undue public 
intervention in the private sector of the economy or undue centralization 
of administrative power in the hands of the national executive or of the 
Commission; since in Germany the Federal Parliament claims broad pre- 
ventive control over the Government’s policies in the Council of Ministers,’ 
the German Government appears reluctant to limit its veto and seeks 
to preserve its freedom of action so as to be able to respond to the wishes 
of the Parliament; last, but not least, a member government, sensitive to 
national interest groups, may seek to retain control over its national 
regulations, which it hopes to manipulate in order to protect the domestic 
market against import of foreign goods or to stem an influx of non- 
nationals into certain occupations. It is important for the Commission 
to develop its attitude with full appreciation of the motives underlying 
the positions of the member governments as well as of the relative im- 
portance of each instance where the conflict arises. In some situations, 
rather than demanding power which normally is exercised by the. member 
governments, the Commission might organize pilot projects designed to 
develop new and superior technical or social solutions which then would be 
accepted by the member states without any question. The problem for the 
Commission is to strike a balance between politically unrealistic assertions 
of power and easy political compromise which could disturb, to the Com- 
mission’s own prejudice, the redistribution of power achieved in the Rome 
Treaty. The rôle of the European Parliament comes also into question 
where the Council is asked to delegate to the Commission the authority to 
modify the Council’s directives, which, under the treaty, must be sub- 
mitted by the Council itself to the Parliament prior to adoption.®* 


C. Some Organizational Problems 


1. The Commission as a collegiate body must have a coherent over-all 
policy embracing the entire approximation field and based on long-range 
programs, if it is to exercise wisely the policy choices and value judgments 
suggested above. The Commission staff is so organized that the approxi- 
mation activities cut across a number of departments, each supervised 
by a different Commissioner, from the department dealing with com- 
petition to that for social affairs, from the department for external affairs 
to those dealing with the internal market, agriculture and transport. 


87 Art. 2, Gesetz su den Verträgen vom 25. März 1957 zur Gründung der Euro- 
piischen Wirtschaftsgemeinschaft und der Europäischen Atomgemeinschaft vom 27. 
Juli 1967, 1957 Bundesgesetablatt, Pt. IT/1, No. 23, p. 753. 

88 This would be the case, ¢g., in connection with directives adopted under Art. 
100, when their implementation would involve amending legislation ‘‘in one or more’’ 
member states, or in connection with directives in the field of veterinary and phyto- 
sanitary regulations adopted under Art. 43. 
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* Some such distribution of work is probably necessary, but the Commis- 
sion can perform its réle only if policy issues are considered in the broadest 
context and if the organizational structure allows for systematic review to 
insure consistency and progress. An approximation rule, for example, 
adopted in the tax or company Jaw or patent law, which facilitates in- 
dustrial concentrations, may run squarely against the Commission’s policy 
in the competition field. 

2. An outside observer cannot but be impressed by the competence and 
sense of responsibility of the Commission staff. Considering the magni- 
tude of the task that is being attempted, the available human resources are 
limited even if one counts the officials in the national ministries who par- 
ticipate in, and backstop, the working groups. Above all, the present 
resources are not sufficient to carry on the necessary comparative legal 
research on a systematic basis. The Commission’s experience with seeking 
assistance from outside sources has not been uniformly satisfactory. Yet 
the law faculties and the numerous research institutes on the Continent 
would seem to offer admirable opportunities. Should not the Commission 
take the leadership in forming these institutions into a vast network of 
laboratories in which European comparative studies would be carried on 
within the framework of regular research programs? ‘The research prod- 
uct may often be too theoretical or diffuse to serve directly as a basis for 
decisions, and often the Commission may not be able to delay action until 
a study is completed. Nor does the Commission wish to turn into a dis- 
penser of largesse to scholars or a center for supervision of research. 
However, if co-operation with academic institutions is put on a continuing 
basis, and if the problems in which the Commission is interested are pre- 
sented carefully, the Commission might derive great benefit from such 
relationship. In any event, a flowering of comparative research and ex- 
tensive cross-fertilization of ideas would enrich the Continental academic 
scene. As an important by-product, the legal profession, and particu- 
larly the budding European lawyers, would become aware in the course of 
their professional training of the growing interdependence of the national 
legal systems and of the economic, social and political factors which work 
toward unity in the Community. The success of the Community enter- 
prise depends in large measure on the understanding and co-operation 
of the legal profession within and outside the governments. 


D. The Réle of Executives and Parliaments 


Approximation of law, as we have seen, has been essentially the function 
of the executive branches on the national and Community levels. The 
legal instruments are evolved in working groups of national and Com- 
munity civil servants and approved by the executive Commission, which 
forwards them to the Council of Ministers. They are then re-examined by 
the officials of the permanent national missions to the Community stationed 
in Brussels. Unresolved issues are decided by the Ministers in the Coun- 
cil mainly through a compromise of national interests, but since many 
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approximation measures are extremely technical, the Ministers must rely ° 
on the judgment of the expert civil servants, and it is often they who, 
in effect, ‘‘make the law.” In most cases, particularly where national 
legislation (as distinguished from administrative regulations) is to be 
changed, the Council is required to obtain formal advice from the interested 
groups organized in the Community’s Economic and Social Committee and 
from the national parliamentarians assembled in the Community’s Euro- 
pean Parliament at Strasbourg; although advice from the two bodies is 
obligatory, it is in no way binding on the Ministers and its actual impact 
on them cannot be reliably measured. Again, the Commission staff and 
the national officials consult informally with interested groups organized 
on Community and national levels, respectively, but no formal uniform 
consultation procedure has been established. Moreover, a fear that a 
premature disclosure of a proposal will create premature and perhaps 
irresistible pressures from influential circles has worked at times as a 
brake on sustained contacts between the Commission staff and outside 
groups. 

As far as the national parliaments are concerned, they have no part in 
the process where the approximation involves changes in administrative 
regulations only, and that seems quite understandable, although the differ- 
ences in the extent of the normative power of the executive in the member 
states present a problem. However, even where a change in national 
legislation is involved, for instance, in company laws, in theory at least 
the national parliament is presented with a directive which already repre- 
sents an inescapable commitment on the part of the government, and the 
parliament has only a choice as to the form and means of implementing it. 
Only in Germany is the Government obligated by law to inform the Federal 
Parliament before it commits itself in the Council of Ministers.®? In 
those rare cases where approximation takes place through a ‘‘regulation,’’ 
national parliaments do not participate at all because the regulation be- 
comes law in the member states automatically upon its adoption by the 
Council and publication in the Official Journal of the Communities. 
Obviously an international convention containing approximation pro- 
visions must be dealt with as any other international treaty by national 
parliaments in accordance with national constitutions. 

Professor Rivero’s investigations of federalism led him to conclude 
that a union of states is not likely to result from a spontaneous popular 
demand, but is imposed by governments which are prepared to incur 
temporary unpopularity caused by a short-term threat to vested local 
interests.°* In a sense this conclusion is confirmed by the events which 
led to the birth of the Communities, and it may well be that, in the early 
stage, lawmaking must be left in the hands of the executives, who are 
presumably more likely to take unpopular action than the parliamentarians, 
who constantly face their constituents. Many believe, for instance, that the 


88 See note 87 above. 90 Art. 191. 
91 Rivero, ‘‘Introduction to a Study of the Development of Federal Societies,’’ 4 
International Social Science Bulletin 5 at 24 (No. 1, 1952). 
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‘Community’s agricultural regulations would never have been adopted if 
they had required prior approval in the national parliaments or even in a 
true Community legislature, if one had existed. But Professor Rivero 
also shows—and his findings are supported by the history of the United 
States—that, once the new institutions are imposed, public opinion tends 
to accept them. This raises the question whether, in the long run, the 
réle of the European Parliament, which is apt to reflect public opinion 
in the Community more effectively than any other institution, should not 
be increased in the lawmaking process generally and in the approxima- 
tion process in particular. One may conceive of a scheme under which 
the European Parliament would be given the additional power to approve 
or disapprove any approximation measure which would require, accord- 
ing to the national constitution of one or more member states, modifica- 
tion of national legislation (as distinguished from mere administrative 
regulations). Such a scheme would go a long way toward transferring 
the lawmaking from the Council of Ministers to the European Parliament-— 
a move fraught with implications not only for the approximation process 
but for the over-all integration process as well. 


B. Geographic Scope of Approximation 


Approximation affects laws which are predominantly economic, but 
these laws concern the relationship between the individual and his state 
or between the individual and the Community, that is, between the indi- 
vidual and the new polity which is finding its expression in the Com- 
munity. It is in this sense that we may speak of the political effect of 
approximation of laws. This does not mean of course that approximation, 
no matter how far-reaching it may be, will in and of itself bring about a 
political union or determine its eventual form. Political unification of the 
Six, which at this juncture seems little more than an uncertain aspiration, 
can become reality only through a new concerted act by the member 
governments, and there are no indications that such an act will be forth- 
coming in the near future. However, approximation does advance the 
elements of homogeneity and similarity within the Community. Experi- 
ence has shown that these elements are necessary prerequisites for political 
unification, and it is in this sense that we may speak of the political 
function of approximation. There is no reason to believe that the ap- 
proximation will be pressed too far so as to affect adversely the rich 
diversity of European culture. 

When the construction of the customs union is completed and the 
common agriculture policy becomes fully operative in the Community, it 
may well be that for some time to come, in the absence of major new moves 
toward integration, approximation of laws will be one of the more im- 
portant lawmaking activities in the Community. The fact that member- 
ship in the Community has not been enlarged and that no common-law 
or Scandinavian country has been brought in, may well accelerate the 
rhythm of approximation, even though there is a feeling in some quarters 
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that, as an aftermath of the breakdown of the negotiations with Great- 
Britain, the spirit of Community solidarity has been substantially weak- 
ened and some member states may not be willing to make the concessions 
necessary for an agreement on important approximation measures. 

The Community is and must remain free to take advantage of its par- 
ticular homogeneity and institutional framework and to set its own pace 
and direction in the approximation field as in other fields. Moreover, the 
Community must be expected to employ approximation along with the 
other instrumentalities made available by the Rome Treaty toward pre- 
serving the cultural identity of Europe and advancing its economic inde- 
pendence as well as the economic interests of the member states. In 
law, the Community is limited only by whatever international obligations 
the member states have assumed toward third countries. However, the 
increased opportunity for progress among the Six calls for an increased 
attention to what Professor Meyer-Cording calls ‘‘the social distance’’ ?? 
between the Community on one hand and third countries on the other. 

First, the final word has not been spoken on the subject of the Com- 
munity’s membership, and the possibility of the adherence of other states 
with different legal systems must be kept in mind; no one can foresee the 
ultimate shape of ‘‘Europe’’ and its relationship to the Atlantic Allies. 
Second, a citizen of the Community may see the modern world as a series 
of concentric circles with the Community area circle at the center, en- 
veloped by circles of progressively increasing diameter, each circle repre- 
senting a broader community of values and interests whose cohesion de- 
creases with the distance from the center. In a measure, international 
organizations such as the Council of Europe, the Organization for Economic 
Co-operation and Development and the United Nations system of special- 
ized agencies are an outward manifestation of these communities of values 
and interests. The law as an expression of values of these communities 
is an important element of cohesion which is influenced by significant 
measures of approximation. 

We have seen that the European Community’s Commission has drawn 
heavily upon the work of the Organization for Economic Co-operation and 
Development aimed at an assimilation of regulations concerning pharma- 
ceuticals: where the O.E.C.D. employed the form of non-binding recom- 
mendations limited to commerce in drugs, the Commission has been able 
to prepare more detailed directives which will be binding upon the 
member states and extend beyond commerce to production controls. The 
Commission’s proposed directive on registration and labeling of pharma- 
ceuticals is in substance identical with the O.E.C.D. recommendations 
adopted in 1962 and 1963. Both the Commission and the O.H.C.D. have 
taken advantage of the studies of the World Health Organization of the 
United Nations. Again, the Commission has relied on the International 
Labor Organization of the United Nations in the safety and social welfare 
fields; on the Food and Agriculture Organization of the United Nations, 


92 Meyer-Cording, ‘‘Die europäische Integration als geistiger Entwicklungsprozess,’’ 
10 Archiv des Vélkerrechts 42 at 64 (1962). 
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„the U. N. Economic Commission for Europe, the Council of Europe, and 
numerous non-governmental groups, in health and quality control mat- 
ters; on Benelux, in the fields of recognition of foreign judgments and 
bankruptcy; and on the Hague Conferences in the field of company law. 
Some fifty laboratories in thirteen European states have rendered as- 
sistance to the Commission on scientific problems.°? Commission repre- 
sentatives have participated in the work of a number of international 
organizations and thus an interaction exists in these matters. 

The Community’s approximation directive listing the approved food 
preservatives will apply to food products in intra-Community trade and 
to imports into the Community, but not to exports from the Community 
to third states, which remain subject to the divergent national regulations 
of the member states. When the European Parliament debated the pro- 
posed directive, it was pointed out that the list of approved preservatives 
included agents prohibited in the United Kingdom and in the United 
States, and it was urged that, particularly in the interest of less developed 
countries, the directive should ensure that exports from the Community 
to third states should not contain any prohibited agents. In his reply 
to this suggestion, the Commissioner concerned raised the legal question 
whether Article 100, which authorizes approximation of regulations only 
if they have a ‘‘direct incidence” on the Common Market, would permit 
such broadening of the directive.* Whether or not the Community’s 
authority is so limited, it would seem in the interest of both the Com- 
munity and of third states to deal with this and similar problems on a 
systematic basis in appropriate common fora such as the O.E.C.D. with a 
view to assuring that, in the first place, existing divergencies are not 
further increased, that economic and administrative frictions are reduced, 
and that national rules and standards are brought closer together. The 
resulting measures would take the form germane to the chosen forum and 
they would be parallel with, but independent of, the Community’s di- 
rectives, The Commission’s work may provide a new impulse for a 
modernization of legislation on a broader basis. 

An approximation measure in the form of an international convention 
offers greater flexibility in relation to third states than a Community 
directive, but the basic policy choices remain: 

(a) Should the convention be limited to the Six or should it be open 
to any third state or to a specified group of states for adherence either 
by a simple act of accession or upon application and approval by the Six? 

(b) Should the benefits of the convention, such as the right to a 
European patent, be available to nationals of third states, not parties to 
the convention, on an equal basis with Community nationals, or only 
upon a special quid-pro-quo arrangement with the governments con- 
cerned, or not at all? 

The answer to the first question depends in some measure upon the 


93 Steiger, note 17 above. 
24 Parlement Européen, Débats, Compte rendu in extenso des séances, No. 12, June 
28, 1963, pp. 582-583. 
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resolntion of still another problem: Should the existing Community insti-- 
tutions be given responsibility in the administration of the proposed con- 
ventions and, particularly, should the jurisdiction of the Community 
Court of Justice be extended so as to embrace fully or in part the new 
instrument? 

From the viewpoint of the Community’s cohesion it is desirable to 
integrate any new economic machinery such as the proposed complex of 
“European” industrial property institutions, including the European 
Patent Office, with the Community’s own institutions, and at least to en- 
trust the Community Court of Justice with the task of ensuring a uni- 
form interpretation. Similarly, from that viewpoint it would be de- 
sirable to have the Community Court decide conflicts of competence among 
national courts and render interpretations binding on these courts, in con- 
nection with the application of the conventions dealing with the competence 
of courts, recognition and execution of their judgments, bankruptcy pro- 
ceedings and prosecution of violations of certain national rules described 
above. On the other hand, the closer the relationship between the new 
conventions and the Community institutions, the more difficult it will be 
for states which are not members of the Community and do not participate 
in its institutions to accede to the conventions unless special arrangements 
are evolved, such as the addition of ad hoc judges to the Community Court. 
Important economic interests may be at stake in addition to the other 
considerations suggested earlier, and it is for the Commission to provide 
the statesmanship required for the resolution of these issues. 

If tariffs and other measures of direct protection are further reduced 
under the auspices of the General Agreement on Tariffs and Trade and 
by other arrangements, and if the competitive arena expands beyond the 
confines of the Community, obstacles to trade across national frontiers and 
distortions of competition caused by disparities in national economic laws 
and technical-administrative regulations will come increasingly to the fore 
and will require approximation in progressively wider geographic circles. 
It is difficult, however, to prognosticate any future trends in view of so 
many uncertain factors, including the orientation of the Community’s 
commercial policy and the posture of the major third states. 


STATE SUCCESSION AND PROBLEMS OF 
TREATY INTERPRETATION * 


By D. P. O CONNELL 
Professor of International Law, Universtty of Adelaide 


It is sometimes stated that the question of state succession to treaties is a 
question more of treaty interpretation than of the existence or otherwise of 
general rules of law concerning the fate of treaties upon change of sov- 
ereignty. In general terms the proposition is true: a customary rule 
favoring or negativing devolution would tend to be either excessively 
comprehensive or excessively restrictive with respect to the category of 
treaties whose fate is in issue. Many treaties, upon interpretation, might 
be found to be inapplicable under the new circumstances, while many 
others might be deliberately drafted in anticipation of a change of sov- 
ereignty, and might incorporate a clause providing for the solution of 
the problem. A study of concrete issues is thus, generally, more in- 
structive in determining the effect of change of sovereignty upon treaties 
than is the enunciation of general principles of succession. 

However, recognition of the importance of treaty construction, and of 
the need for caution in approaching concrete instances, must not obscure 
the fact that in many situations the solution cannot lie in the canons of 
interpretation, and must be sought in a more extensive frame of reference 
which customary law alone can provide. For example, many British 
treaties predicate action or advantages upon the relevant individuals 
being ‘‘British subjects,’ ‘‘British nationals,’ or ‘‘Her Majesty’s sub- 
jects,’’ or upon the relevant territories being ‘‘British dominions, colonies, 
protectorates or dependencies,’’ or ‘‘British possessions,” or ‘‘Her Maj- 
esty’s dominions.” The Anglo-Siamese treaty of 1987,1 for example, gains 
advantages for the subjects of the high contracting parties (the treaty 
was in Head of State form), and Thailand, in response to overtures from 
India to secure these advantages for Indian citizens, has taken the position 
that Indian citizens are no longer ‘‘His Majesty’s subjects.’’* There 


* Although the implications of this article are more general, the specific problems of 
interpretation discussed are those which arise in connection with the independence of 
states which were formerly dependent territories of the United Kingdom or British 
Dominions. } 

1 Treaty of Bangkok, Cmd. 5731, 141 Brit. and For. State Papers 406; 188 LN. 
Treaty Serles 383. 

3 By exchange of notes dated Dec. 28 and 31, 1948, India and Thailand agreed to 
apply this treaty pending the conclusion of a treaty between Thailand and India. 
The Indian note in reply contemplates a more formalized exchange of notes, but none 
was actually completed, owing perhaps to the formal agreement between Thailand on 
the one part and the United Kingdom and India on the other, dated Jan. 2, 1946, which 
renders a further agreement unnecessary. 
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was a protocol defining ‘‘subjects’’ as ‘‘His Majesty’s subjects and pro-` 
tected persons.” The same attitude has been adopted with respect to the 
citizens of Malaya. 

This approach from the position of literal interpretation has its obvious 
attractions, but it begs the question of state succession to treaties. If the 
treaties are heritable, then the reference to ‘‘His Majesty’s subjects’’ or 
to ‘‘His Majesty’s territories’ is immaterial, for it must be regarded as 
a denomination of the individuals or the territories, and not a classification 
of their legal status. For these expressions there would have to be substi- 
tuted the expression ‘‘Indian citizens’’ or ‘‘Malayan citizens’’ just as, In 
the event of the United Kingdom becoming a republic, these expressions 
would have to be read as meaning ‘‘citizens of the British Republie” or 
whatever title the United Kingdom might adopt. When France became 
a republic, the expression ‘‘subjects of His Most Christian Majesty’’ was 
interpreted, without quibble, to mean citizens of the French Republic, on 
the basis that succession of government has no effect upon treaty commit- 
ments. If the rules of international law respecting the fate of treaties are 
identical in the cases of succession of states and succession of governments, 
then the same process of reconstruction of the relevant expressions is 
mandatory. Therefore, non-succession to the treaty cannot be deduced 
from a literal interpretation of the legal status of the persons and terri- 
tories designated, and interpretation is decisive only. when the general 
inapplicability of the treaty provisions, as distinct from the inappositeness 
of the legal description of the actors or beneficiaries, is established. 

This becomes clearer if the examination commences with the problem 
of description of the contracting parties themselves. In treaties in head- 
of-state form, the Crown is the contracting party. Various articles may 
refer to the ‘‘subjects of the Contracting Parties.” To argue that an ex- 
British territory which has become a republic is not a party to the treaty 
because it is not the same person as the signatory is manifestly to beg the 
question, but surely it is no less question-begging to exclude the treaty 
from devolution because the persons favored in it are ‘‘subjects of the 
Contracting Parties.” If the drafting of the treaty fortuitously substi- 
tutes ‘‘His Majesty’s subjects’’ for ‘‘subjects of the Contracting Parties,’’ 
interpretation is surely no more relevant to the solution of the problem 
of the fate of the treaty, and the same must be true of the expression 
‘His Majesty’s possessions.’’ 

At the same time, it must also be recognized that the interpretation of 
the treaty to establish its susceptibility for devolution cannot be too sharply 
separated from these semantic issues, for it could be argued that a treaty 





A new commercial treaty was signed with Pakistan at Bangkok on Aug. 28, 1958, 
ratified at Karachi on Dee. 9, 1957. It is not regarded as a replacement for the treaty 
of 1937, which Thailand has never regarded as affecting Pakistan. 

3 The problem of the treaty of 1987 vis-à-vis India and Pakistan, is that the majority 
of Indian denizens were not ‘‘His Majesty’s subjecta,’’ but British-protected persons. 
To translate His Majesty’s subjects as Indian or Pakistani citizens would be to include 
millions of people to whom the treaty never applied. 
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‘which gains commercial advantages or judicial assistance, in virtue of the 
relevant territory being part of the Crown’s dominions, is likely, because 
of changes wrought in the economic, judicial or fiscal situation, to cease 
to be applicable when the territory concerned ceases to form part of the 
Crown’s dominions. While the emphasis in this approach is clearly from 
a consideration of the operation of the treaty as a whole under the changed 
circumstances, the extent and significance of the change is in some measure 
related to the designation of the categories of persons and territories to 
be affected. 

It may be that the solution in many instances lies neither in literal in- 
terpretation nor in the establishment of general principles of international 
law relating to succession, but in the institutional situation dominating 
treaty performance. For example, the fact that a country is a member 
of the British Commonwealth may be more decisive in establishing that 
it remains the beneficiary of United Kingdom treaties than is the dis- 
tinction between the monarchies and the republics of the Commonwealth 
(the former, perhaps, remaining literally ‘‘Her Majesty’s dominions’’) 
or the fact that it has gained its independence and is theoretically at 
liberty with respect to its policy, for, even though the Commonwealth 
is a construction of dubious legal interest, it does achieve a factual situa- 
tion which may bear upon the question of the intended extent of treaty 
operation. In other words, in a commercial treaty, the decisive factor 
favoring devolution upon an independent country may be the economic 
situation brought about by continued Commonwealth connection, rather 
than the status of the citizens of that country as ‘‘British subjects” or 
otherwise; and the argument would favor Thailand’s position less vis-a-vis 
India or Malaya than vis-à-vis Burma. 


RELEVANCE OF THE QUESTION OF STATUTORY INTERPRETATION 


The same question of interpretation arises in the case of statutory law. 
Many pieces of legislation within the British Commonwealth predicate 
action upon persons being ‘‘British subjects,’’ ‘‘Her Majesty’s subjects,” 
or upon territory being a ‘‘British possession’”’ or part of ‘‘Her Majesty’s 
dominions.’’ Two of the statutes containing these expressions which have 
given rise to issues of interpretation in the courts of the Commonwealth 
after independence are the Fugitive Offenders Act, 1881,‘ and the Copy- 
right Act, 1911.5 Although the tradition of British statutory interpretation 
is more favorable to the literal construction of these expressions than is 
that of treaty interpretation, in fact, except in one instance,® the cir- 
cumstance that the individuals concerned had ceased to be ‘‘Her Majesty’s 
subjects” has been regarded as irrelevant, and the statutes have been held 
to remain operative in virtue of the general principle of continuity of the 
legal system. 

Although an Indian court has held that an Indian citizen cannot be 


444 & 45 Vict, c 69. 51 & 2 Geo. 5, « 46. 
8 Madras v. Menon, A.I.R., 1954, S. Ct., 517; 1954 Int. Law Rep. 46. 
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returned to another Commonwealth country for trial, on the ground that’ 
India has ceased to be a ‘‘British possession’’ within the meaning of the 
Fugitive Offenders Act,’ rendition has been successfully claimed by or 
from India,? Pakistan,® Ghana, Cyprus," Nigeria’? and the United 
Kingdom, and by Australia in Ceylon,** without the defense being success- 
ful that, in virtue of independence, the Act could no longer apply. (How- 
ever, it must be noticed that, at the time of rendition, Pakistan, Nigeria 
and Ceylon were still monarchies, and the United Kingdom statutorily 
maintained the Fugitive Offenders Act in relation to India and Cyprus.) 

In an action to restrain infringement of the Imperial Copyright Act, 
1911, in the courts of Madras, the defense was raised that, since India had 
ceased to be a ‘‘British possession’’ and copyright protection is reciprocally 
predicated upon original publication in a ‘‘British possession,” the Act 
could not apply. The court rejected the defense, without necessarily 
contradicting the opinion that the Fugitive Offenders Act could no longer 
apply to India, for copyright is a matter of private law affecting rights 
of property, whereas rendition is a matter of public law affecting relations 
between governments. The distinction that emerges in the judgment is 
between the types of subject-matter of the statute, and the solution of the 
problem is based upon substantive law and not literal statutory construc- 
tion, 

In British statutory law, the expression ‘‘British possession’’ means 
“any part of Her Majesty’s dominions exclusive of the United King- 
dom,’’** and this last expression means all ‘‘the territories under the 
sovereignty of the Crown.’’** Where necessary, courts have construed 
these expressions to include territories which have gained republican status, 
but which have retained British legislation. 


INTERPRETATION oF Most-Favorep-Nation CLAUSES 


The most-favored-nation clause in commercial treaties is a device for 
ensuring that, if one state grants commercial favors to the citizens of a 
third state, it must grant similar favors to its contracting partner. The 
object, in other words, is an equalizing of commercial advantages between 
the latter’s citizens and their competitors, It has both positive and nega- 
tive aspects: positively, it implies the obligation to grant to the favored 
nation all favors, rights and liberties which have been, or may in the 
future be, granted to any other nation, and negatively it means that no 
special disadvantageous measures may be taken against the favored nation. 
This does not mean that the grantor state may not at some future time 


1 Ibid. 

a In re Government of India and Mubarak AH Ahmed, [1952] 1 All E.R. 1060. 
2E. M. Bhaba v. The Crown, (1954) 2 All Pakistan Legal Decisions, Sind, 101. 
10 R, v. Governor of Brixton Prison, ex parte Otchere, The Times, Oet. 11, 1962. 
11 Zacharia v. Republie of Cyprus, [1962] 2 All E.R. 438. 

12 R. v. Governor of Brixton Prison, ex parte Enahoro, [1963] 2 All E.R. 477. 
1s R. v. Bradley (unreported). 

14 Blackwood & Sons v. Parasuraman, A.I.B., 1959, Madras, 410. 

15 62 & 53 Vict., e 63, s. 18 (2). 165 Halsbury 433. 
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reduce its favors to the favored state, provided that it reduces its favors 
similarly towards other states. It follows that the clause itself only oper- 
ates contingently upon favors being granted or restricted, and, should no 
such changes of policy occur, it remains a dead letter. 

The drafting of the clause may achieve a reciprocity of favors between 
the contracting states, or merely an equalizing of favors granted by one 
party to other states. Until 1923, the policy of the United States was to 
extend most-favored-nation privileges on a basis of equality with favored 
states, only if the United States received the same treatment in return.’ 
Again, the nature of the favors granted will depend upon the drafting. 
Generally, an equalizing of tariffs or quantitative restrictions, and of com- 
mercial liberty, are the basic achievements of the clause. Needless to say, 
disequilibrium can be achieved in fact when it does not exist in law, and 
whether a factual, as distinct from a legal, equality may be demanded in 
virtue of the clause is controversial. 

Most-favored-nation clauses appear not only in commercial treaties, but 
have been introduced into peace treaties, treaties of alliance, and even 
extradition treaties.1® The oldest peace treaty embodying it is the Treaty 
of the Pyrenees, 1639. 

The question arises whether the clause is independent of the treaty itself, 
so that it may be unilaterally denounced on notice as a commercial treaty 
may be terminated, or whether it endures for the duration of the treaty, 
which, in the case of a peace treaty, means in perpetuity. Authors have 
paid little attention to the question, save to admit that the most-favored- 
nation clause may be tacitly terminated by the parties.° The benefits of 
such clauses are usually granted only by one party to the treaty, and that 
the weaker, so that justice would seem to invite revision. During the 19th 
century the Porte, Siam and China were all pressured into granting the 
European Powers and the United States most-favored-nation preference, 
without gaining such preference for themselves in return. The ‘‘Open 
Door’’ policy was also pursued in the case of Morocco, and the privileges 
granted were co-ordinated in the Act of Algeciras in 1906.7 

Few authors have discussed the effect of state succession upon most- 
favored-nation provisions as such, and separately from commercial 
treaties.” Hatschek,’ deducing the fate of the clause from the fate of 
the treaty itself, and postulating that the treaty is not of a dispositive 
character, concludes that, in case of annexation, most-favored-nation ad- 
vantages lapse. Other authors, while not discussing the clause specifically, 
imply its continuity, either in the restricted instances of independence or 


175 Hackworth 272. 

18 Italian Peace Treaty, 1947, Art. 82 (1) (a); Versailles Peace Treaty, Art. 267; 
Treaty between Argentina and Spain, 1863; Peace Treaty of Frankfort, 1871, Art. 11. 

19 Basdevant, ‘‘Clause de la nation la plus favorisée,’’ 8 Répertoire de Droit Inter- 
national 481 st seg. (1929); McNair, The Law of Treaties 505 (1962). 

2099 Brit. and For. State Papers 141. 

31R. Binz, Staatensukzession und Meistbegiinstigung (unpublished dissertation, 
Munich, 1961). 

22 Völkerrecht als System rechtlich bedeutsamer Staataakte 263 (19238). 
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in eases of cession or annexation, where the privilege is localized in re- 
spect of the territory, or generally in virtue of the alleged ‘‘non-political’’ 
character of commercial arrangements.*® i 

The correct commencement point is consideration of the function of the 
most-favored-nation provision. It must be remembered that it is a dy- 
namic provision, capable of vast ramification upon the occurrence of the 
predicated events. It might, in respect of the predecessor state, be a dead 
letter, should that state offer no commercial advantages, but it might sud- 
denly and drastically modify economic relationships if it is held to bind a 
successor state which is already subject to a complete system of prefer- 
ence, and hence its catalytic impact upon the economie structure would 
seem to preclude any presumption of devolution. Therefore, in cases of 
annexation, cession, or wherever the predecessor and successor states have 
already enmeshed their commercial systems in treaty relationships, it be- 
comes evident that the most-favored-nation clause ceases to affect the 
relevant territory. The deduction of the lapse of the treaty itself from the 
lapse of the preferential clauses seems more logical than the reverse. 

However, it is possible to contemplate a devolution of a most-favored- 
nation clause when this is ‘‘localized’’ in the sense of governing the com- 
mercial relations of an autonomous area or province. The presumption 
here is that the clause works to the advantage of a region, and since re- 
gional preferences are normally given only in respect of neighboring 
countries whose economies are complementary, lapse of the provision 
could achieve a greater disruption of commerce than its continued and 
extended operation in virtue of the more ramified preferential system of a 
successor state. It would be rash, therefore, to generalize from theories 
of succession or non-succession to the conclusion that most-favored-nation 
provisions always lapse, and it is preferable to treat the question as one 
of treaty interpretation, which permits concrete instances to be examined. 

In this context it may be recalled that the clause is sometimes drafted 
designedly to secure continuity upon transfer of the territory to another 
country. This occurred in the case of the Brussels Treaty between Ger- 
many and the International Association of the Congo in 1884, the relevant 
clause of which reads: 


Bei Abtretung des gegenwärtigen oder zukünftigen Gebietes der Gesell- 
schaft, gehen alle von der Gesellschaft dem Deutschen Reich gegentiber 
eingegangenen Verpflichtungen auf den Erwerber über. Diese 
Verpflichtungen und die dem Deutschen Reich und seinen Angehörigen 
von der Gesellschaft eingeräumten Rechte bleiben auch nach der 
Abtretung einem jeden neuen Erwerber gegenüber in Gültigkeit. 


Although it could be argued that to Belgium this was res inter alios acta, 
and the attempt to write succession into the instrument itself was there- 
fore ineffective, in fact Belgium did not question the continuity of German 
privileges.** 


23 Cf. Huber, Die Staatensukzession 43 (1898); Schönborn, Staatensukressionen 42 
(1918). 
242 Hold-Ferneck, Lehrbuch des Vélkerrechts 116 (1932). 
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‘When a dependent territory is the successor state, the problem presented 
by most-favored-nation preference is radically different from what it is in 
the case of annexation or cession. The successor state is new, and there- 
fore it can have no more commitments, by hypothesis, than had its predeces- 
sor state. Therefore no alteration is effected in the ramification of most- 
favored-nation privilege in virtue of pre-existing advantages which the 
treaty partners might claim for themselves, and hence there is no catalytic 
impact upon the economic and commercial structure. Indeed, if the clause 
is of such character that it secures reciprocal advantages—either identical 
privileges, or an exchange of most-favored-nation privileges—it works to 
the benefit and maintenance of commercial relations rather than to their 
disruption, and the conclusion favors a presumption of continuity. If the 
question, again, is approached from the position of treaty interpretation, 
it is arguable that burdensome preferences designed for exploitation might 
be construed as non-continuous, and those founded on the contractual 
equality of the parties might be construed to the contrary. 

Owing to the uncertainty to what extent existing most-favored-nation 
privileges are absorbed in and modified by G.A.T.T., the specific question 
of their fate upon independence has not given rise to much coherent prac- 
tice. As for G.A.T.T. itself, the resolution of the contracting parties of 
November 1, 1957, has achieved a de facto continuity of the G.A.T.T. system 
in relevant instances, and the reciprocal most-favored-nation device in 
G.A.T.T. has thus continued to operate. This suggests that there is no 
necessary presumption against continuity of most-favored-nation prefer- 
ence in the case of independence. 

Article I (2) (a) and (b) of G.A.T.T. exempts from most-favored-nation 
operation preferences in force between two or more of the members of the 
Commonwealth, as they were in 1947, and the dependent territories of 
the United Kingdom, and preferences between two or more territories which 
were on July 1, 1989, connected by common relationships, including all the 
French, Belgium, Netherlands and United States Territories. Article I 
(3) provides that the margin of preference so permitted shall not exceed 
the difference between the most-favored-nation and preferential rates per- 
mitted in the Schedule to G.A.T.T., or the preferential or most-favored- 
nation rate, if not fixed in the Schedules, in force on April 10, 1947. The 
independence of the relevant dependent territories has not, apparently, 
withdrawn them from this exemption, since, upon construction, the rele- 
vant provisions continue to apply to nominated territories in the Annexes, 
irrespective of their changes'in status. 

While in some respects G.A.T.T. has superseded other most-favored- 
nation arrangements, many of the latter provide for automatic advantages 
which are in excess of those which G.A.T.T. provides. The Treaty of 
Bangkok, 1937, for example, extends. privileged treatment to entry, 
travel, residence, departure, commerce, manufacture, professions, occupa- 
tions, acquisition, inheritance, exportation, duties, taxes, imports, fees, 
protection, security, national service, contributions, requisitions and in- 


25 Cmd. 5731; 141 Brit. and For. State Papers 406; 188 L. N. Treaty Series 333. 
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violability of property. These benefits accrue to all British subjects, in- 
cluding, on the face of the texts, citizens of Commonwealth countries which 
remain monarchies but are not themselves parties to the treaty. 


1. Specification of Beneficiaries of Most-Favored-Nation Preference 


The most-favored-nation clause has taken many different forms, specify- 
ing sometimes that the advantage shall acerue to subjects or citizens, 
at other times to products, and at others to the countries concerned. The 
difference in drafting raises different questions of construction. 

The earlier British commercial treaties contained an elementary form 
of most-favored-nation preference, which referred specifically to the ad- 
vantages accruing to individuals as well as territories, For example, the 
Treaty of Upsala, 1654, between Cromwell and Queen Christina of 
Sweden provided that the ‘‘Protector and Commonwealth of England,’’ 
their ‘‘People and Subjects,’’ should have and enjoy as large and ample 
privileges in each other’s Dominions as any other foreigner then or there- 
after. Since the beneficiaries were the Protector, the Commonwealth, and 
their people and subjects, the question arose, upon the Restoration of 
Charles IJ, whether the treaty had lapsed with the disappearance of one 
party, and the termination of the relationship of subjection to that party 
of the inhabitants of England. Accordingly, negotiations were immedi- 
ately opened between Charles II and the King of Sweden for a renewal 
of the treaty, which was signed in 1661, and reiterated the provisions of the 
treaty of 1654.27 At that time, however, treaties were personal compacts 
between sovereigns, and there was room for contention that a change of 
sovereigns otherwise than in accordance with the law of succession did not 
oceasion succession in treaty obligations. Therefore the precedent is of 
dubious value for an examination of the effect of change of sovereignty 
upon a treaty whose beneficiaries are described as British subjects. 

Other forms of the most-favored-nation clause appeared in the 19th 
century. The Anglo-French treaty of 1826,** for example, referred to 
‘British vessels’’ not being subject to higher dues or customs duties in 
French ports, and enjoying most-favored-nation preference treatment. 
The treaty was specified to apply to all French and British colonies. Does 
it now operate between ex-British and ex-French colonies? Does the 
answer depend upon whether the ships registered in these ex-colonies can 
still be described as ‘‘British’’ or ‘‘French’’ ships? The Anglo-Liberian 
treaty of 1849 * referred to the ‘‘subjects of Her Majesty’’ and ‘‘veasels 
from British dominions,’’ and specified that the ‘‘Parties’’ should treat 
each other on the footing of most-favored-nation, and that any favor 
granted to citizens of other states should be extended to the citizens or 
subjects of the parties.*° Does this mean that, if the inhabitants of ex- 
British territories cease to be ‘‘subjects of Her Majesty,’’ the treaty cannot 

26 1 Brit. and For. State Papers 691. 27 Ibid. 701. 

28 13 ibid. 8, Art. 1. The Anglo-Swedish treaty of 1826 uses the same formula, ibid. 
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28 36 ibid. 394, Art. 1. 80 Art. 4, 
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apply to those territories? Conversely, is Costa Rica entitled under its 
treaty of 1849 with Great Britain to claim for inhabitants the same 
‘liberty’? in Ghana as the ‘‘liberty’’ granted them ‘‘in Her Majesty’s 
dominions’’? And does this expression now include Nigeria? The prob- 
lem in this case is that the treaty goes on to specify that the ‘‘Parties’’ 
intended to treat each other on a most-favored-nation footing, though the 
favors are guaranteed, as in the case of Liberia, to ‘‘the citizens or sub- 
jects” of the parties, 

In the Anglo-Peruvian treaty of 1850, the expression ‘‘Her Majesty’s 
subjects” is not employed, but favors are granted to the citizens of the 
parties in matters of commerce and navigation, in return for equivalent 
compensation. In the Anglo-Moroccan treaty of 1856,3 reference is made 
to freedom of commerce from ‘‘British dominions,’’ though the most- 
favored-nation clause refers to ‘‘merchandise imported by British sub- 
jects.’’? In the following year the Anglo-Persian treaty ** introduced a 
change in formula, referring to the parties being placed in each other’s 
dominions on the footing of the most-favored-nation, and then going on to 
refer to the treatment of subjects and their trade also being placed on the 
same footing. With modifications this formula became standard in Eng- 
lish treaties for the remainder of the century." 

In the early twentieth century yet another formula appears, reference 
being made to articles the produce of one party, or of its ‘‘dominions’’ 
or sometimes ‘‘territories,’’ being imported on a basis of most-favored- 
nation preference, though references to privileges being granted to sub- 
jects of third states also being granted to ‘‘subjects’’ of the parties 
continued to be made.*¢ 

The variety of expressions used in these clauses demonstrates that the 
solution of the problem of continuity cannot lie exclusively in construction. 
The treaties themselves were in head-of-state form, so that one of the 
parties was the British Crown. It cannot be concluded that these treaties 
cease to affect territories lost to the Crown, without begging the question 
of succession. If it is theoretically possible for treaties to devolve, it is 
surely impermissible to distinguish those treaties which designate the 
parties as the beneficiaries of most-favored-nation treatment, from those 
which designate the ‘‘subjects’’ of the parties, or synonymously ‘‘British 
subjects” or ‘‘subjects of Her Maejsty’’; and it is no less impermissible 
to predicate survival of the treaty upon the hazard of its referring to the 
‘‘dominions’’ or ‘‘territories’’ of the parties, or, synonymously ‘‘Her 
Majesty’s dominions,’’ or to ‘‘products’’ of such dominions or territories, 


81 87 ibid. 20, Arta. 1, 4. Arts. 5, 6, and 7 were denounced by Costa Rica in 1897: 
20 Hertslet 244. 

32 38 Brit, and For. State Papers 30, Art. 3. The treaty has been interpreted as bene- 
fiting all British Dominions, but as not requiring them to accord privileges to Peru. 

23846 ibid. 176, Art. 1. a4 47 ibid. 42, Art. 9. 

86 Switzerland, 1855, 45 ibid. 21, Art. 6; Colombia, 1866, 56 ibid. 13, Art. 4. 

36 E.g., Portugal, 1914, 108 ibid. 869, Cd. 8402, Art. 5; Bolivia, 1911, 104 did. 182, 
Cd. 6267, Art. 5; Lithuania, 1922, 116 ibid. 500, Art. 1; 24 L. N. Treaty Series 174, 
Cmd. 1711. 
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as distinct from the ‘‘Parties’’ themselves, or the subjects of the parties. ° 
It is logically and sociologically compelling that all apposite most-favored- 
nation preference treaties devolve upon independence, or none at all, and 
the more the question is studied the more the irrelevance of literal in- 
terpretation becomes evident. 

The Anglo-Siamese Treaty of Bangkok, 1937,3’ has a protocol annexed 
which defines the beneficiaries of the most-favored-nation preference as 
‘all the subjects of His Majesty and all persons under His Majesty’s 
protection,’’ and then goes on to state that 


the most-favoured-nation treatment provided for in Article 2 of this 
treaty in favour of the subjects of each high contracting party is ac- 
corded to such subjects whether or not they are resident in the terri- 
tories of the other high contracting party. i 


Under Articles 23 and 24, dependent territories become affected by the 
treaty only upon notice of extension, and British Commonwealth members 
become parties to it only by accession. It is clear, however, from the 
protocol that the denizens of these territories or members are beneficiaries 
of the most-favored-nation provisions, irrespective, on literal construction, 
of the fact that they have since acquired a citizenship other than that of 
the United Kingdom, provided they remain ‘‘Her Majesty’s subjects.’’ 
Therefore, all citizens of the Commonwealth monarchies remain bene- 
ficiaries. Also, the protocol refers to ships benefiting from the treaty as 
being ‘‘all ships registered under the law of any part of the British Com- 
monwealth of Nations, including any territory under the sovereignty, 
protection, suzerainty or mandate of His Majesty.’’ Again, upon literal 
construction, there is no doubt that a ship registered in India is the bene- 
ficiary of the treaty, even if India’s accession, as Thailand contends, has 
lapsed because Indian citizens can no longer be described as ‘‘Her Majesty’s 
subjects.” If Thailand insists upon literal construction, then, to avoid the 
treaty vis-à-vis India, it must allow India the benefits of literal construction 
with respect to Indian ships. On the other hand, if Thailand argues that 
the expression ‘‘British Commonwealth of Nations’’ as used in 1987 bears 
so different a connotation from the expression as used today as to have no 
application in the context, it must permit the solution of the treaty’s 
fate as a whole to depend upon the law of succession and not the canons 
of interpretation. Independence has thus introduced contradictions into 
the treaty itself which pose a real dilemma. 


2. The Effect of Independence on the ‘‘nevertheless’’ Clause 


The policy of not including British Dominions, colonies and dependencies 
automatically in commercial treaties which developed in the late nineteenth 
century, gave rise to two devices, apart from that of separate accession, 
used jointly è or separately, to secure for these territories the benefits 
of the most-favored-nation clause. The first was an undertaking by the 


37 Omd. 57381; 188 L. N. Treaty Series 883; 141 Brit. and For. State Papers 406. 
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other party to accord most-favored-nation treatment in its territory to the 
goods of any British colony, protectorate or mandated territory on a basis 
of reciprocity.” The second was by means of the ‘‘neverthelegs’’ clause,‘ 
which first appeared in modern form in the Anglo-Lithuanian treaty of 
1922. This dealt with the privileges of ‘‘British subjects’’ and ‘‘goods 
the product or manufacture of the United Kingdom,’’ and went on to 
state that the foregoing stipulations would not be applicable to India or 
any dominions, colonies, possessions or protectorates beyond the seas, un- 
less notice of accession to this arrangement would be given on their be- 
half, but ‘‘nevertheless, goods, the produce or manufacture of India or any 
dominions, colonies, possessions or protectorates beyond the seas will en- 
joy in Lithuania complete and unconditional most-favored-nation treat- 
ment’’ on a basis of reciprocity. 

Some older treaties are interpreted as conveying a ‘‘nevertheless’’ im- 
plication. For example, the Anglo-Swedish treaty of 1654, as confirmed 
in 1661,“ refers to advantages to both the ‘‘territories’’ and the ‘‘sub- 
jects’’ of the Crown. In virtue of the reference to ‘‘territories,’’ Southern 
Rhodesia claims that the entire treaty extended to it when it became a 
Crown colony, and that it is therefore a party to it. Australia withdrew 
from the treaty separately in 1915,*? but still lists it as gaining advantages 
for Australian citizens in virtue of the reference to ‘‘subjects.”’ 

The problem of interpretation is sometimes complicated by variations in 
draftsmanship. For example, in the Treaty of Bangkok, 19387,“ Article 
23 provides for its extension by the King and Emperor ‘‘to any of his 
colonies, overseas territories or protectorates, or to any mandated terri- 
tory,’’ and, under Article 24, accession may be made by any member of 
the British Commonwealth. Article 25 reads: 


39 E.g., Brazil, 1931. 

40 E.g., Portugal, 1914, 108 Brit. and For. State Papers 369; Cd. 8402, Art. 21; 
Bolivia, 1911, 104 Brit. and For. State Papers 132; Cd. 6267, Art. 15; Austria, 1924, 
119 Brit. and For. State Papers 828; Omd. 2411; 85 L. N. Treaty Series 175, Arts. 
24, 25; Bulgaria, 121 Brit. and For, State Papers 750; Cmd. 2556; 43 L. N. Treaty 
Series 165; Czechoslovakia, 1923, 117 Brit. and For. State Papers 254; Omd. 2264; 
29 L. N. Treaty Series 878, Arts. 9, 10; Estonia, 1926, 123 Brit. and For. State Papers 
483; Cmd. 2709; 48 L. N. Treaty Series 209, Arts, 28, 29; Finland, 1928, 117 Brit. 
and For. State Papers 282; Omd. 2248; 29 L. N. Treaty Series 130, Arts. 28, 24; 
Guatemala, 1928, 128 Brit. and For. State Papers 809; Cmd. 3429; 97 L. N. Treaty 
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Brit. and For. State Papers 309; Cmd. 8945; 128 L. N. Treaty Series 307, Art. 86; 
Spain, 1922, 117 Brit. and For. State Papers 853; Cmd. 2188; 28 L. N. Treaty Series 
839, Arts. 5, 6, 24, as notified in 1927, 176 Brit. and For. State Papers 297; Omd. 
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So long as in any territory referred to in articles 23 and 24, to’ 
which the provisions of the present treaty are not applicable, either by 
virtue of accession under article 24 or by notice of extension under 
article 23, goods produced or manufactured in Siam are accorded 
treatment as favourable as that accorded to goods produced or manu- 
factured in any other foreign country, goods produced or manu- 
factured in such territory shall likewise enjoy in Siam treatment as 
favourable as that accorded to goods produced or manufactured in any 
other foreign country. 


Various questions of interpretation arise with the independence of the 
territories which benefited from this clause. The first question is whether 
citizens of Commonwealth countries other than the United Kingdom enjoy 
the benefits accruing to ‘‘British subjects’’ under the treaty, or whether, 
now that these countries are independent, and British nationality has been 
qualified by citizenship in the relevant countries and exists only in virtue 
of the ‘‘common clause,” the expression ‘‘British subjects’’ should be 
read as restricted to citizens of the United Kingdom. The problem here is 
different from that normally raised by the expression ‘‘British subjects,’’ 
inasmuch as the treaty itself was never applied to Commonwealth coun- 
tries, and therefore no succession to it is possible. The relevant question, 
then, is not whether the Commonwealth countries may claim the benefits 
of the treaty for these citizens, but whether the United Kingdom can claim 
the inclusion within the designated category of persons those who have, 
since the signature of the treaty, been substantially lost to the jurisdiction 
of the United Kingdom. 

The second question that arises is whether the benefits of the ‘‘neverthe- 
less’’ clause can be claimed by the United Kingdom for territories which, 
while remaining within the Commonwealth, are in fact independent. 
Literal construction of the ‘‘nevertheless’’ clause again begs the question, 
for ‘‘India’’ is still India, and the Dominions, meaning Australia, New 
Zealand and Canada, may still be comprehended under this title, though 
in fact no different in status from other Commonwealth members, whereas 
the latter cannot be described as ‘‘dominions, colonies, possessions or 
protectorates’’ any more. Since it is obviously impermissible to dis- 
tinguish India from Nigeria, the interpretation of the clause must favor 
all Commonwealth members, at least the monarchies, or none at all. 

The problem becomes more perplexing if one examines the cases of 
Ireland and South Africa, both of which were beneficiaries of the ‘‘never- 
theless’’ clause. It would hardly be argued that since their withdrawal 
from the Commonwealth, coupled with their becoming republics, they 
remain beneficiaries. The same is clearly the case with Sudan, Burma, 
Kuwait, and the Somali Republic, all of which also benefited from the 
clause. But wherein does the difference lie between these countries and 
Ghana, Tanganyika, Pakistan, Malaya and Uganda, except that these are 
Commonwealth members? Does Commonwealth membership, then, consti- 
tute the test of continued benefit, or retention of the monarchical form of 
government? To distinguish the republics from the monarchies of the 
Commonwealth seems an awkward solution, even if justified by literal con- 
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‘struction. But to exclude all the Commonwealth countries from the opera- 
tion of the clause does violence to the practice of Australia and New 
Zealand and the other parties to these types of United Kingdom treaties, 

` which regularly accord the relevant advantages. It may be that the Com- 
monwealth membership is to this extent legally significant, even if thereby 
a new dynamic has been introduced into the working of the ‘‘neverthe- 
less’’ clause. 


3. The “Commonwealth exception’? Provision 


The recognition of the implications of the Balfour Declaration on Com- 
monwealth status in 1926 proceeded only slowly, and it was not until the 
Ottawa Conference of 1931 that the possible effect of a conventional sys- 
tem of Commonwealth, as distinct from a domestic system of imperial 
preference, upon the operation of most-favored-nation advantage was 
studied. If the Dominions and the United Kingdom, as equal partners, 
exchanged privileges, could these privileges then be claimed by the bene- 
ficiaries of commercial treaties? There seems to have been no occasion 
when. an already existing most-favored-nation clause was invoked in this 
way, but the draftsmen of post-1931 treaties sought to exclude the argu- 
ment by appropriate textual exception. In the Anglo-Brazilian treaty of 
1931 ** the technique adopted was to exclude membership of a customs 
union from the operation of the most-favored-nation provision, but, al- 
though the official British attitude was that the Commonwealth is a customs 
union, there was room for quibble, if its inclusion in this category was 
only by implication. Accordingly, in the Anglo-Finnish treaty of 1933,“ 
which dealt with quantitative restrictions, a new device was introduced, 
known as the Commonwealth exclusion clause. Referring to the most- 
favored-nation advantage given any foreign country, the provision reads: 


In this Article the term ‘‘foreign country’’ means a country not being 
a part of the British Commonwealth of Nations nor a territory under 
British protection or suzerainty, in a mandated territory in respect of 
which the mandate is exercised by a Government of a part of the 
British Commonwealth of Nations. 


While the inclusion of this clause in United Kingdom treaties was not 
consistent, it did become standard practice in the treaties made by other 
Commonwealth countries.* 


44184 Brit. and For. State Papers 224; Cmd. 4002, Art. 8. In the same year the 
Canadian-Brazilian Commercial Agreement expressly reserved Commonwealth preference. 
Canadian Treaty Series, No. 6 (1931); 134 Brit. and For. State Papers 459; Cmd. 
4250. This was adopted in the Braxtlian-Indian treaty of 1931, Cmd. 4168. 

45 Cmd. 4472. 

46 The exception of Commonwealth preference from most-favored-foreign-nation treat- 
ment first appears in a United Kingdom treaty with Finland in 1938 (Cmd. 4472), 
although earlier examples are to be found in the Brazilian agreements with Canada in 
1931 (Cmd, 4250) and with India in 1982 (Cmd. 4168). 

Other United Kingdom trade agreements incorporating this express reservation are 
with the following countries: U.S.S.R. (1984, Cmd. 4567), Lithnania (1984, Cmd 
4680), Brazil (1936, Omd. 5267), Cuba (1938, Cmd. 5867), Thailand (1938, Omd, 
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The question that arises upon independence is whether the territory. 
concerned falls within the expression ‘‘foreign country” as defined by 
exclusion in this clause. The answer appears to be straightforward: 
Membership of the Commonwealth, by definition, excludes the operation of 
the clause, even if the territory affected has ceased to be under British 
protection or suzerainty, or to be a mandated territory. The implication 
that the Commonwealth constitutes a legal institution, the existence and 
character of which is a determinative factor in the interpretation of com- 
mercial treaties, favors the conclusion that the ‘‘nevertheless’’ clause should 
be construed to gain advantages for Commonwealth members, irrespective 
of their status as monarchies or republics. 


INTERPRETATION OF THE EXTRADITION Aot, 1870 


Section 2 of the Extradition Act, 1870 * provides that, where an arrange- 
ment has been made with any foreign state with respect to the surrender 
to such state of any fugitive criminals, Her Majesty might, by Order in 
Council, direct that the Act shall apply in the case of such foreign state. 
Section 17 provides that the Act, when applied by Order in Council, shall 
extend to ‘‘every British possession, which means that it extends 
automatically in virtue of the Orders in Council nominating the states 
which have an arrangement. The Orders do not remain in force for a 
longer period than the arrangement.*® 

If the expression ‘‘whether an arrangement has been made with any 
foreign State’’ is construed literally, the tendency would be for the Act 
not to continue in force in virtue of a presumed lapse of the relevant 
Order. This, however, would be to beg the question in the same way as 
the literal construction of the expression ‘‘British possession.’’ In Wester- 
ling’s Case ** the Supreme Court of Singapore accepted the certificate of 
the Crown that Indonesia had succeeded to the Anglo-Netherlands Extra- 
dition Treaty, and, on the basis of that, held that Indonesia was a state 
with which an arrangement had been made. However, the court also held 
that, as a matter of statutory construction, it was required to ascertain if 
there was an Order in Council directing that the Act should apply in the 
case of Indonesia eo nomine. Finding that there was no such Order, and 
refusing to construe the Order nominating The Netherlands as an Order 
nominating Indonesia, the court found that the Act had not been applied 
in the case of Indonesia. 


5731), U. S. A. (1988, Cmd. 6158), Denmark (1950, Cmd. 7986) and Norway (1950, 
Cmd. 8363). 

No express reservation, or definition of the word ‘‘foreign’’ ag used in the expression 
‘*most-favored foreign country’? appear in the following United Kingdom agreements: 
Iceland (1988, Cmd. 4881), Sweden (1933, Omd. 4421), Denmark (1933, Cmd. 4424), 
Chile (1937, Omd. 5650), Ohile (1938, Omd. 5972), Salvador (1945, Cmd. 6816) and 
Chile (1947, Cmd. 7178). Presumably, the contracting parties in these cases did not 
deem it necessary that the understanding be made explicit in the agreements. 

4783 & 84 Vict. e. 52. 48 Sec. 2. 

49 1950 Int. Law Bep., Case No. 21. 
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It appears that the Crown had been taken by surprise when the judge 
made this point, for the judgment refers to the Crown’s efforts to avoid 
or dismiss the argument, and this surprise may be shared by any com- 
mentator. The provisions of the Act establish such an intimate con- 
nection between the ‘‘making of an arrangement,’’ and the nomination 
of the state with which an arrangement is made, that it might be regarded 
as part of the same logical process to construe the Order mutatis mutandis 
to apply to Indonesia as to construe, mutatis mutandis, the expression 
“arrangement with any foreign State.’’ 

Article 2 of the United Kingdom-United States Extradition Treaty, 
1931,5 includes the following paragraph: 


It is understood that in respect of all territory of His Britannic 
Majesty ... other than Great Britain and Northern Ireland, the 
Channel Islands and the Isle of Man, the present Treaty shall be 
applied as far as the laws permit. 


It follows that any alteration in the law of the territory to which the 
treaty was applied may negative the treaty’s operation. Succession or 
otherwise to the treaty itself could not, therefore, become an issue of 
controversy. 


Tue Expression ‘‘rerrrrory’’ IN SPEOIFIO CONTEXT 


Ghana signed a devolution agreement with the United Kingdom, whereby 
it was stated to enjoy the rights of British treaties which had applied to 
the Gold Coast, and would undertake the obligations of such treaties 
insofar as they might be held to apply to Ghana.’ The United States 
Treaty List? includes under the name Ghana several United Kingdom- 
United States treaties. Of these, certain ones might, upon construction, 
require substantial re-writing to fall within the formula in the devolution 
agreement. Three will be selected for analysis, the Bermuda Agreement 
on Air Services, 1946 "€ the Mutual Defense Assistance Agreement, 1950,54 
and the Economic and Technical Co-operation Agreement, 1948.55 

By Article 12 (2) of the Bermuda Agreement on Air Services, refer- 
ences to the ‘‘territory’’ of each contracting party shall be construed ac- 
cording to the definition of ‘‘territory’’ contained in Article 2 of the 
Chicago Convention on Civil Aviation of 1944, which reads as follows: 


50163 L. N. Treaty Series 59; 136 Brit. and For. State Papers 823; Cmd. 4928; 47 
Stat. 2122. 

51287 U. N, Treaty Series 234; Cmnd. 345. The analysis of the three treaties in 
this section was made by Mr. I. Shearer in the course of preparation of an article to 
be published in the Revue générale de droit international public, and is included here 
with bis consent. Mr. Shearer is. Lecturer in Law in the University of Adelaide. 

52 Treaties in Force, 1962. 

583 U. N. Treaty Series 253; 147 Brit. and For. State Papers 1111; Cmd. 6747; 60 
Stat. 1499; T.I.A.S., No. 1507. 

5480 U. N. Treaty Series 261; 156 Brit. and For. State Papers 784; Omd. 7894; 
U. 8. Treaty Series 126; T.I.A.8., No. 2017. 

55 22 U. N. Treaty Series 268; 151 Brit. and For. State Papers 149; Omd. 7469; 
62 Stat. 2596; T.I.A.8., No. 1795. 
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For the purposes of this Convention the territory of a State shall be: 
decreed to be the land areas and territorial waters adjacent thereto 
under the sovereignty, suzerainty, protection or mandate of such 
State. 
The Agreement provides for treatment of the designated airlines of the 
other party not less favorable than that accorded to national airlines in 
matters such as supplies of fuel and spare parts and recognition of 
certificates of airworthiness, et cetera. The annex to the Agreement pro- 
vides for the fixing of rates in the event of the breakdown of the LA.T.A. 
rate machinery and for the routes to be served by carriers of the two 
parties. 

One of the routes approved for carriers designated by the United States 
is New York-Azores, Dakar or Monrovia-Accra (or Lagos)-Leopoldville- 
Johannesburg. When Ghana became independent, the United Kingdom 
could no longer be internationally responsible to the United States for 
carrying out its obligations at Accra airport. In actual fact, American 
landing rights there were unaffected by independence, so that Ghana’s 
succession to the Agreement might be undisputed. But should Ghana 
designate its own carriers, it could not participate realistically in the 
Agreement unless new schedules of routes et cetera are drawn up, for it 
could not be pretended that, in succeeding to the Agreement, former 
British colonies would be bound by the designations of carriers and 
specifications of routes applicable under the Agreement before they be- 
came independent. This example illustrates that, in admitting succession 
to treaties, especially to those of a complex character, a substantial re- 
examination of such treaties may be called for to enable a realistic succes- 
sion to take place. It may well be that, in a case like the present, it will 
be found more convenient, while admitting succession in principle, to 
negotiate a separate agreement embodying substantially the same terms as 
before, but with appropriate modifications to meet the individual case. 

The United States list of Treattes in Force states that Article IV only of 
the Mutual Defense Assistance Agreement, 1950, is applicable to Ghana, 
and was made applicable to the Gold Coast on July 19, 1952. The Agree- 
ment as a whole consists mainly of reciprocal undertakings that the parties 
will provide materials and assistance to facilitate the defense plans of the 
North Atlantic Treaty Organization. Article IV provides that the pro- 
visions of Article V of the Economic Co-operation Agreement of July 6, 
1948, shall be regarded as an integral part of this Agreement. Article 
V of this Agreement provides for the supply of materials to the United 
States for stockpiling or other purposes, upon such reasonable terms as 
may be agreed, and for the promotion of the increased production of such 
materials. The Mutual Defense Assistance Agreement as a whole was not 
extended to non-metropolitan ‘‘territories’’ of the parties, whereas the 
Economie Co-operation Agreement was specifically extended to a large 
number of colonies, including the Gold Coast. The American interpreta- 
tion of Article IV of the Mutual Defense Assistance Agreement is ap- 
parently that, not only are the provisions of Article V of the Economic 
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Co-operation Agreement incorporated into the later agreement, but that 
their territorial application is imported as well. This interpretation might 
not be free from controversy, although the point would only arise in the 
event of the expiration of the Economie Co-operation Agreement itself 
and the consequent survival of Article V as Article IV of the Mutual 
Defense Assistance Agreement. The Economie Co-operation Agreement is 
terminable on 6 months’ notice, the Mutual Defense Assistance Agreement 
on 12 months’ notice. 

The preamble to the Economie and Technical Co-operation Agreement, 
1948, between the United States and the United Kingdom makes it clear 
that this Agreement is to be considered within the framework of the 
principles and objects of the European Economie Co-operation Convention. 
The two governments, ‘‘desiring to set forth the understandings which 
govern the furnishing of assistance by the Government of the United 
States of America under the Economic Co-operation Act of 1948, the 
receipt of such assistance by the United Kingdom, and the measures which 
the two Governments will take individually and together in furthering the 
recovery of the United Kingdom as an integral part of the joint pro- 
gramme for European recovery,’’ agreed to a number of provisions 
relating to the granting and use of various kinds of assistance to be 
furnished by the United States. 

By Article V, the United Kingdom agreed to facilitate the transfer to 
the United States, on such terms of sale, barter or exchange as may be 
agreed, of materials originating in the United Kingdom required by the 
United States for stock piling or other purposes, and to promote the 
increased production of such materials. To this end the two governments 
agreed to negotiate, on request, a schedule of minimum availabilities of 
such materials, to the protection of rights of access by United States 
nationals in the development of such materials on terms of treatment 
equivalent to those afforded to nationals of the United Kingdom, and to 
negotiate a schedule of increased production of such materials, an agreed 
percentage of which was to be transferred to the United States. 

By Article XI the term ‘‘United Kingdom,” as used in the agreement, 
means the United Kingdom and any territory to which the Agreement 
shall have been extended. The Gold Coast is included in the schedule, 
attached to Article XII, of colonies to which the Agreement is applicable. 
In each of two amendments to this Agreement, made necessary by amend- 
ments to the Economic Co-operation Act and for broadening the scope 
under Article IV (6), the United Kingdom undertook to consult the govern- 
ments to which the head Agreement had been extended with a view to 
securing their consent to the extension to them of the provisions of the 
amendment. 

The provisions of this Agreement are so intimately connected with the 
economy of the United Kingdom that it could be argued that the terri- 
torial application was contingent upon the territories concerned remaining 
part of the United Kingdom. The inclusion of this treaty in the Treaties 
in Force suggests that the compiler of the list has worked mechanically 


58 THE AMERIOAN JOURNAL OF INTERNATIONAL LAW [Vol. 58 


rather than systematically, and that the appearance of any treaty in the 
list is not conclusive of anything more than the attitude of the United 
States to the question. 


Tae PROBLEM or ‘‘Brrrise supsect’’ Spronmmcarion IN COUNTRIES 
Forme out or Bora Crown COLONIES AND PROTECTORATES 


Several of the newly independent countries of the Commonwealth are 
formed by amalgamating, either in federal form as in the case of India, 
Malaya and Nigeria, or in unitary form as in the case of Ghana, territories 
which were both Crown colonies and protectorates. For example, India 
consisted of British India and the Indian States which were under 
suzerainty. Malaya was formed by separating Singapore from Penang 
and Malacca in 1946 and federating the latter two Crown colonies in 1948 
with the protected states, and the Malaysia proposal involves the further 
incorporation in the Federation of two Crown colonies, Sarawak and 
North Borneo, and another protectorate, Brunei. Nigeria was formed 
out of Lagos Colony, the Northern and Southern Protectorates, and the 
northern section of the British Trust Territory of Cameroons. Ghana was 
formed out of the Gold Coast Colony, Ashanti, which was annexed by the 
Crown in 1901, the Northern Territories Protectorates and the Trust 
Territory of Togoland. In all these countries, the inhabitants of the former 
Crown territories constitute only a minority of the total population. 

Since British treaties do not apply to protectorates unless specifically 
extended, but do, in general, extend to Crown colonies (ceded or conquered) 
in the absence of territorial application provisions, and since only in- 
habitants of Crown colonies are British subjects," a problem arises with 
respect to continuity of treaties which gain advantages for ‘‘Her Majesty’s 
dominions” or ‘‘Her Majesty’s subjects.” If the whole country, or the 
inhabitants of the whole country, are to become beneficiaries of this 
formula, it follows that the treaties concerned are not merely maintained 
but greatly extended in scope and operation. Not only additional millions 
of persons, but whole new categories of industrial and primary production, 
are affected, with not inconsiderable ramifications in the field of trade and 
commerce. 

To date the problem has been avoided in practice. Thailand takes the 
extreme of regarding the relevant treaties as having lapsed, while India 
takes the equally extreme position of contending that they now extend to 
the whole of India. It is obviously impracticable to continue to restrict 
the beneficiaries of the treaties to those categories of persons who were, or 
would have been, Her Majesty’s subjects, when they are now the possessors 


58 Sobhuza II v. Millar, [1926] A.C. 518, held that Inhabitants of protectorates are 
not British subjects. The British Protected Persons Order-in-Council, 1934 B.R. & O. 
No. 499, provided that the residents of the scheduled territories have the status of 
‘‘ British protected’? persons. The protectorates mentioned above are scheduled terri- 
tories. Inhabitants of Trust Territories likewise are not British subjects, but have 
status equivalent to that of British protected persons: R. v. Ketter, [1940] 1 K.B. 
787; Wong Man On v. The Commonwealth, (1952) 86 C.L.R. 125. 
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of a new citizenship which embraces additional categories of inhabitants. 
Whether, in the case of those countries which remain monarchies in the 
Commonwealth, and in virtue of the ‘‘common clause’’ achieving a uniform 
Commonwealth nationality, it is legitimate to construe the expression ‘‘Her 
Majesty’s subjects’’ to include all citizens of the countries in question, 
is obviously a moot point, The expression, such treaties ‘‘as may be held 
to have application to’’ the new countries by their unitary names, which 
appears in the various agreements by which rights and obligations of 
treaties are transferred to them by the United Kingdom, and which has 
been taken to be an escape clause enabling the assignee to pick and choose 
the treaties it wants, was probably designed to deal with this problem of 
extension of the benefits of treaties from a small territory and a restricted 
number of persons to a large country and a greater number of persons. 

In the United States Treaties in Force nine United Kingdom treaties 
are listed against Ghana. Of these, only five territorially applied to all 
four regions which compose Ghana, three applied to Gold Coast Colony 
alone, and one applied to Gold Coast Colony and Ashanti. 


CoNoLUsION 


The presumption underlying the various Acts of the United Kingdom 
granting independence has been that no greater change would be effected 
in the legal situation of the new countries, provided they remained con- 
nected with the Crown, than had already been effected in the cases of 
Australia, New Zealand, and Canada, and this is clear from the draftsman- 
ship which, apart from adding the expression ‘‘independence,’’ and mak- 
ing some consequential interpretative changes to certain statutes, merely 
extends to the new countries the relevant sections of the Statute of West- 
minster. In the cases of those territories, such as Uganda“ and Tangan- 
yika,®® which were not Crown colonies, the Act transformed them into 
“Her Majesty’s dominions,” on the assumption that all legislation ap- 
plying to these dominions would automatically extend to the new coun- 
tries. The question arises whether the same presumption also operates in 
the case of treaties, so that it could be concluded that independence has 
wrought no effect in the advantages achieved for Her Majesty’s dominions 
by British treaties. 

The background to the ‘‘nevertheless’’ clause offers material for analysis 
of this question. On January 23, 1899, the Law Officers were consulted 
upon the Commercial Treaty with Japan of 1894,° which contained pro- 
visions relating to travel and residence, as well as commercial liberty. 
Pursuant to the policy which had then crystallized of not extending com- 
mercial treaties to self-governing colonies without separate aceession, the 
treaty had not been extended to the Australian colonies. Queensland, 
however, had become a party by accession,** and the question arose whether 


st 10 & 11 Eliz. 2, e. 57. 5810 Eliz. 2, e. 1. 
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residents of Queensland were really in any different position from resi- 
dents of the other colonies. The Law Officers favored the view that 
‘natives of any Colony” not adhering to such treaties could still, as 
British subjects, claim all the benefits flowing from the treaties except 
such as related to purely fiscal or commercial matters. 

At the Imperial Conference in 1907 the self-governing colonies sought 
to be released from the older commercial treaties by which they had been 
automatically bound, and negotiations were opened with several govern- 
ments with a view to the signature of protocols providing for separate 
withdrawal. The Colombian Government objected that, since -the resi- 
dents of the colonies would be entitled to the advantages of British subjects, 
whereas Colombian advantages depended upon the territorial application 
of the treaties, British colonials would have favored treatment in Colombia, 
but Colombians none in the colonies which might withdraw. This would 
create a one-sided situation. Upon receipt of this objection, an Inter- 
Departmental Committee from the Foreign Office, the Colonial Office, the 
India Office and the Board of Trade was set up on May 21, 1909, to report 
upon the question. The Board of Trade proposed that a solution might 
be found by providing for the withdrawal of colonies from all the articles 
‘except those of non-adhering Colonies on general grounds of international 
law.” It was decided, however, that the question of differentiation was 
too complicated for decision. The India Office proposed that withdrawal 
should be restricted to the ‘‘non-personal’’ parts of the treaty, but the 
Colonial Office objected that the colonies held different views as to the 
points on which they would be prepared to grant most-favored-nation 
treatment. 

After discussion, the India Office proposed that ‘‘where a Colony 
refuses to adhere to a Commercial Treaty the natives thereof can only 
claim under that Treaty such rights as would, in the absence of such 
Treaty, be assured to them on grounds of international law and comity,” 
and it was concluded by the Committee that Colombia would remain 
“convinced that we should hold that British subjects, natives of a Colony, 
not adhering to a Commercial Treaty, cannot be divested of their char- 
acter of British subjects by the non-adherence of their Colony, and thereby 
be deprived of the general and personal benefits flowing from the Tresty.” 
Furthermore, there were serious objections to the maintenance of the 
view adopted by the Law Officers in 1899, especially as the British Govern- 
ment was acquiescing in the exclusion of British subjects, natives of India, 
from personal rights of citizenship in certain colonies whose natives claimed. 
these personal rights in India itself as well as in other parts of the Empire. 
It would be difficult in future to induce other contracting parties to ac- 
cept the view taken by the Law Officers, as 


it would seem clearly inequitable that, in the case of this country 
and another, natives of one portion of the British Empire (e.g. 
Australia) should be entitled to claim all the rights flowing from a 
Treaty, while nationals of the other country should enjoy in Australia 
none of these rights at all. If a dispute were to arise under any 
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existing Treaty, no Court of Arbitration would, in the opinion of the 
Committee, be likely to enforce the view of the Law Officers. 


Upon receipt of this Report, the Foreign Office dropped the negotiations 
with Colombia for three years. However, in 1912, Colombia signed a 
protocol permitting separate withdrawal. The subsequent history is im- 
portant in considering the cogency of the point, fully adverted to by the 
Committee, that the evolution of separate systems of citizenship in the 
form of discriminatory rights within the Empire was drastically qualifying 
the unitary conceptions underlying the notion of British subject, an evolu- 
tion completed in the formal severance of citizenship and British nationality 
in 1948. Australia and New Zealand took the view, and continue to 
take it, that their citizens gain the benefit of the ‘‘nevertheless’’ clause in 
its various forms, though they are silent on the question whether they 
can claim benefits accruing to ‘‘British subjects.’ Australia withdrew 
from the Colombian treaty in 1914,% but New Zealand has not withdrawn. 
The Australian Treaty List does not mention the continuance of favors 
after withdrawal, and mentions only commercial advantages under the 
‘‘nevertheless’’ clause in respect to the Treaty of Bangkok, 1937. What 
view international law takes towards the question which the Committee 
discussed, must, in the absence of a more coherent practice, be regarded 
as controversial. 


62 British Nationality Act, 1948. See R. R. Wilson and R. H, Clute, ‘‘ Commonwealth 
Citizenship and Common Status,’’ 57 A.J.LL. 566 (1963). 
88105 Brit. and For. State Papers 266; Cd, 6528. 


THE PROPOSAL FOR INVESTMENT GUARANTEES 
BY AN INTERNATIONAL AGENCY 


By Wum Conant BREWER, JR.* 
Of the Massachusetts Bar 


One of the more heartening developments in the field of development 
economics has been the modest success of the United States investment 
guarantee program. It did not therefore come entirely as a surprise 
when Mr. Eugene R. Black, then President of the World Bank, told his 
Board of Governors at their Vienna meeting in September, 1961, that, 
following a suggestion by the Development Assistance Committee of the . 
O.E.C.D., the Bank was ‘‘studying the possibility of devising a multi- 
lateral scheme for the insurance of private foreign investments against 
various non-commercial risks.’’? 

Acting promptly on this initiative, the staff of the Bank had, by March, 
1962, completed a report on the advantages and disadvantages of an inter- 
national guarantee plan without making specific recommendations? This 
report was discussed by the Development Assistance Committee in May, 
1962; and, under its sponsorship, the technical aspects were considered by 
a panel of advisers at an informal meeting in May, 1963. No further 
action has been taken to date, although the matter remains on the agenda 
of the Development Assistance Committee. Since the date of the Bank 
Report, generally favorable statements of views have been submitted by 
the International Chamber of Commerce ? and by the Legal and Economic 
Committees of the Consultative Assembly of the Council of Burope.* 

It is apparent from the complications of the subject and the magnitude 
of the financial obligations involved that a working program of investment 
guarantees is still some distance in the future, if in fact it materializes 
at all, In the meantime, governments which may be requested to partici- 
pate can reasonably question whether so grand and difficult an under- 
taking is really likely to increase investment in developing areas. The 
answer involves, in addition to an attitude toward the usefulness of private 
investment in general, an appraisal of the numerous intangible factors 
which motivate investment decisions, and an estimate as to whether the 


* Member of the Massachusetts and New York Bars. Appreciation is expressed to 
Professor Richard R. Baxter of Harvard Law School for many helpful suggestions, 
although responsibility for the ideas expressed is entirely the author’s. 

1New York Timea, Sept. 19, 1961, p. 45, col. 2. 

2 International Bank for Reconstruction and Development, Multilateral Investment 
Insurance, March, 1962 (hereinafter cited as Bank Report). 

8 International Chamber of Commerce, Preliminary Statement of Views on Multi- 
lateral Investment Insurance, Doc, No. 111/114, May 4, 1962. 

t Consultative Assembly Doc. No. 1419 (rev.) (1962); tbid. No. 1429 (1962). 
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national plans now in operation have actually influenced such decisions 
“to any significant extent in the past. 

In weighing the value of private investment, and hence of investment 
guarantees, it is well to keep in mind that private funds are insufficient 
in amount and largely unavailable for the fundamental development 
projects such as transportation, education, and electrice power, on the ex- 
istence of which business enterprise depends. Granting so much, private 
investment has a part to play in other areas of development. Its effects 
include the establishment of technical skills and personal incentives which 
cannot as a practical matter be transplanted by governmental interven- 
tions; the encouragement of private enterprise as a factor in the economic 
system of the country receiving the investment; and, perhaps of lesser 
importance, the provision of some additional funds which would otherwise 
have to come from public sources in the developed countries. 

In the United States, Congress has placed a high priority on the en- 
couragement of private investment abroad, and its members have com- 
plained from time to time that the Administration was not doing its part 
to encourage such investment. One important legislative manifestation 
of this Congressional attitude was the establishment of the current pro- 
gram of investment guarantees in 1948." No doubt the success of this 
program has been a principal factor in the discussion of a multilateral 
plan. 

Official enthusiasm for private overseas investment has been tempered 
recently in the United States by the feeling that such investment aggra- 
vates the balance-of-payments difficulties in which the country now finds 
itself. While this view is not without dispute,’ it is reflected in the pro- 
vision of the Mutual Security Act of 1959 which limited future investment 
guarantees to underdeveloped countries, and in certain provisions of the 
Internal Revenue Act of 1962, principally those taxing undistributed in- 
come of specified foreign subsidiaries in developed countries at United 
States rates.° Private investment in the ‘‘less developed countries” is 
exempted, however, and, balance-of-payments difficulties aside, the Congress 


5 Economie Co-operation Act of 1948, 62 Stat. 137; 43 AJ.I.L. Bupp. 64 (1949). 

6The balance of payments should be distinguished from the balance of trade. 
During 1962 the United States had a favorable balance of trade of $5,900,000,000 but 
expenditures for foreign aid, armed forces overseas, and the like, amounted to 
$8,000,000,000, causing a deficit of $2,100,000,000, and a consequent drain on United . 
States gold reserves. 

T Many statements of the opposing view were made during the hearings on H.R. 
10650, which contained the Administration’s tax proposals for 1962. An analysis of 
82 companies made by the National Association of Manufacturers, for example, 
seemed to confirm the view that investment In foreign subsidiaries tended to increase 
the exports of the U. S. parent. Business International, June 15, 1962. During 
1962 the remittance of profits and dividends to the United States from foreign in- 
vestments equaled 2.91 billion dollars, up 8.9% from 1961, while investmenta and 
other outflow of funds equaled 1.38 billion dollars, yielding a favorable balance of 
1.53 billion dollars. Zbtd., March 29, 1963. 

8 The Mutual Security Act of 1959, 73 Btat. 246, 261. 
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of the United States retains a decided preference for development by 
private means. " 

This preference would appear to be shared by other important mercantile 
nations. Both Germany and Japan, as will be seen below, have under- 
taken investment guarantee programs. In Japan’s case, it is part of an 
extensive effort to encourage direct private investment by its nationals in 
overseas markets, an effort in which development is secondary to the desire 
to provide outlets for semi-finished materials from Japanese plants and to 
increase remittances of profits from foreign operations.*° The most im- 
pressive testimonial to the effectiveness of private capital is, of course, 
the proliferation of economic incentives offered by the developing coun- 
tries themselves. 

One can agree more easily about the desirability of private investment 
than about the proper way to nurture it. It is fashionable to speak of 
improving the ‘‘climate for investments,’’ an elusive concept perhaps best 
defined as the consensus of individuals with funds to invest concerning the 
desirability of disposing them in a particular country in the light of the 
current legal, economic, and social situation. In this situation no single 
factor can be regarded as the proximate cause of an investment decision, 
nor can any such factor be considered to be responsible for an increase of 
investment activity. But experience tells us that the reduction of factors 
inimical to investment must in the long run increase the flow of funds. 
It is upon this generalization that the case for guarantees must rest. 

The modus operands of investment guarantees is the contractual as- 
sumption by the insurer of certain risks, generally political in nature, 
which are believed to adversely affect such investment decisions. In- 
creased risk is, of course, an expected concomitant of foreign investment. 
A rough distinction can be made, however, between the normal commercial 
hazards, such as the loss of usual markets or fluctuations in commodity 
prices, and hazards such as expropriation, currency regulation, and war. 
By and large it can be said that the returns available from an investment 
will adjust themselves to the first type of hazard in the normal operation 
of the market, but that any serious political risk is beyond market compen- 
sation and operates simply to discourage or prevent private investment. 

It is the basic assumption of a guarantee program that the lessening of 
such risks will increase investment, an assumption which, as has been noted, 
must be taken on faith. But any appraisal of the effectiveness of guaran- 
tees must be made in the light of the inadequate protection available to 
investors from other sources. Remedies under traditional international 
law for confiscation or expropriation with inadequate compensation are 
presently in a most unsatisfactory state, with widespread disagreement in 
principle as to their correct application, especially in the case of non- 
discriminatory expropriations carried out in the name of public reform. 


10 See, generally, Business International, Aug. 31, 1962; Sept. 14, 1962; and Oet. 
5, 1962, 

11 Bee Rubin, Private Foreign Investment: Legal and Economie Realities 5-19 (1956). 
For a statement of the traditional doctrine, see 1 Hyde, International Law, Chiefly as 
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„Any restriction on the ability of states to effect such reforms with or 
without compensation is deemed by some to be a determination that the 
social evolution of the country must take place along moderate and evolu- 
tionary lines, in the context of a free economy. This is a determination 
which impatient populations are ill prepared to accept.” 

Efforts to correct this situation by multilateral agreement on the rights 
of investors have been unsuccessful and give little hope for the immediate 
future? At least two important efforts are being made to restate the 
law with respect to the responsibility of states for injuries to persons 
and property,’* but in view of the paucity of authority in many areas, 





Interpreted and Applied by the United States 710-717 (2d rev. ed., 1947). The two 
positions on non-diseriminatory expropriations are set out in Compensation for Ameri- 
can-Owned Lands Expropriated in Mexico, Dept. of State Pub. 1288, Inter-American 
Ser. 16 (full text of official notes July 21, 1988, to November 12, 1938, with respect to 
compensation of United States nationals for expropriation of agrarian properties by 
Mexico). 

12 For a discussion of this dilemma in the context of a specific Asian country, see 
Montoya, ‘‘Problems of Foreign Investment,’’? 8 Far Eastern Law Rev. (Phi.) 93 
(1960). 

18 For a summary of recent investment code proposals, see Fatouros, ‘‘An Interna- 
tional Code to Protect Private Investment—Proposals and Perspectives,’? 14 U. 
Toronto Law Rev. 77 (1961); Brandon, Survey of Current Approaches to the Problem, 
Report of Conference on the Encouragement and Protection of Investment in De- 
veloping Countries, Sept. 29-30, 1961, Int. and Comp. Law Q. Supp., Publication 
No. 3 (1962). Various compromise suggestions have also been put forward, such 
as the proposal that the IFO draft an investment code ‘‘to which governments would 
subscribe but which would not be a negotiated instrument,’’ Beale, ‘‘Government Ef- 
forts to Increase Private Investments Abroad,’’ 39 Dept. of State Bulletin 967, 970 
(1958) (Speech before 2nd International Investment Law Conference, Nov. 21, 1958, 
Washington, D.C.) ; see also Gardner, ‘‘ A Critique of U. 8. Foreign Investment Poliey,’’ 
Spring, 1959, U. Minois Law F. 121. Perhaps the most promising effort at the 
present time is the study by the O.H.O.D. of the AbsShaweross Draft Convention of 
1959, which is itself a joint effort of a group of European lawyers led by Lord 
Shaweross, and the German Society to Advance the Protection of Foreign Investments. 
Brandon, above; ‘‘The Proposed Convention to Protect Private Foreign Investments— 
A Round Table,’’ 9 Journal of Public Law 115 (1960). The objections to a multi- 
lateral investment code are stated in Rubin, op. cit. note 11 above; Miller, ‘‘ Protection 
of Private Foreign Investment by Multilateral Convention,’’ 53 A.J.LIL. 371 (1959); 
Walker, ‘‘Treaties for the Encouragement and Protection of Foreign Investment: 
Present United States Practice,’ 5 A. J. Comp. Law 229 (1956). See, generally, 
Fatouros, Government Guarantees to Foreign Investors (1962); Schachter, ‘‘ Private 
Foreign Investment and International Organization,’’ 45 Cornell Law Q. 415 (1960). 

14 Dr. F. V. Garcia-Amador has prepared for the International Law Commission of 
the United Nations several drafts and comments with respect to a Convention on the 
International Responsibility of the State for Injuries Caused in its Territory to the 
Person or Property of Aliens. Garefa-Amador, Fourth Report on International Re- 
sponsibility to the International Law Commission, seriatim in U.N. Does. A/ON. 4/96, 
106, 111, 119, 125 and 134 (1956-1961). The most important private work has been 
the revision of the 1929 Harvard Research Draft Convention on a similar subject by 
Profs. Sohn and Baxter, the revision itself now being in the 12th draft. Sohn and 
Baxter, ‘‘Responsibility of States for Injuries to the Economic Interests of Aliens,’’ 
55 A.J.I.L. 545 (1961). This work is currently being revised and expanded by the 
authors. 
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these efforts must be regarded as well-documented proposals rather than , 
statements of existing law. Aggravating the problem have been the 
changes in the concept of private property which make it more difficult 
to define the bounds of legitimate regulation and to distinguish it from 
“‘ereeping expropriation.” 1!" Another recurring difficulty has been that 
of finding a forum for the settlement of disputes between investors and 
governments; the efforts of the latter to place such disputes beyond the 
reach of international arbitration or diplomatic intervention can be ex- 
pected to become more sophisticated and consequently more successful.'* 

Against this background, investment guarantees become, faute de mieux, 
a more important instrument for the protection and, hopefully, the en- 
couragement of foreign investment than might otherwise be the case. 
And perhaps it is not too optimistic to think that a program of interna- 
tional investment guarantees will itself lead to a greater agreement on 
fundamental rights. 

To date, two responsible international organizations have advanced the 
idea of international guarantees. The more significant of these proposals, 
which will be discussed below, is contained in a recommendation first made 
in 1958 by the Consultative Assembly of the Council of Europe to its 
executive body, the Committee of Ministers.” It contemplated a multi- 
lateral investment statute and guarantee program between the European 
investing countries and the capital-importing nations of Africa. 

The whole question of investment in the developing: countries also ap- 
peared on the agenda of the meeting of the Interparliamentary Union 
which took place in Rio de Janeiro in 1958. Following a suggestion that 
endorsement be given to a proposal for a guarantee fund and investment 
code, with a new international body to enforce it, it was voted 


that respect of the provisions of this [investment] Code be assured 
by recourse of private investment, in case of dispute, to an international 
court of justice and guaranteed by the creation of an International 
Fund set up under the auspices of the United Nations.'® 


15 Rubin, op. ott. note 11 above, at 29. 

16 A discussion, with examples, is found in the commentary by Dr. Garcia-Amador 
on Ch. 3 (Contractual Rights) of the Draft Code. Garcia-Amador, note 14 above, 
at 119. On the Calvo clause, see generally 2 Hyde, International Law, Chiefly as In- 
terpreted and Applied by the United States 994-998 (2d rev. ed., 1947); Lipstein, 
‘(The Place of the Calvo Clause in International Law,’’ 1945 Brit. Yr. Bk. of Int. Law 
180. Some proposals have been made for the direct referral of investment disputes to 
an international body. See, e.g., Lee, ‘‘ Proposal for the Alleviation of the Effects of 
Foreign Expropriatory Decrees upon International Investments,’’ 36 Canadian Bar 
Rev. 351, 857 (1958). 

17 Consultative Assembly Recommendation 159 on the Development of Africa, in 
Council of Europe, Texts Adopted by the Assembly, 10th Ordinary Session, lst Part 
(1958). The recommendation was further elaborated in a report of the Assembly’s 
Economic Committee in 1959. Council of Europe, Report on Investment Statute and 
a Guarantee Fund Against Political Risks, Consultative Assembly Doe. No. 1027 
(1959). Bee also Consultative Assembly Recommendations 211 (1959) and 228 
(1960) on the same subject. 

18 Proceedings of 47th Conference of the Interparliamentary Union, p. 1070 (1958). 
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A number of private suggestions have also been made for a multilateral 
investment guarantee system, some in considerable detail. That of E. H. 
Van Heghen* is typical and will be examined in greater detail below. 

In 1956, presumably upon the inspiration of the United States program, 
the Japanese statute authorizing export credit guarantees was amended 
to permit insurance of direct overseas investment as well.2?° The program 
is generally similar to, but more limited than, its American model. 
Guarantees may be extended only to equity investments, with the insurable 
value declining over the policy term on a formula basis, and the investor 
being required to bear 25% of the loss. There is no requirement that the 
recipient country enter into an agreement with Japan. The program has 
received relatively little support: through 1961, policies having a face 
value of only $12,000,000 had been written. 

Germany followed suit with a program of investment guarantees in 
1959.2 Again, the structure of the program is similar to the United 
States model, the most striking difference being the requirement that re- 
cipient countries enter into a bilateral agreement with Germany containing 
many of the provisions of an investment code, or provide other equivalent 
assurances. By the end of 1961 only seven such agreements had been 
negotiated. As in the case of Japan, the insured values must be reduced 
on a formula basis over the policy term, with the investor bearing 20% 
of each loss. Approximately $50,000,000 of guarantees had been approved 
by the end of 1961. 


UNITED STATES INVESTMENT GUARANTY PROGRAM 


The United States, through its Agency for International Development, 
is now the operator of a flourishing investment guarantee program. Much 
has been written about the United States program, in particular an ex- 
cellent monograph by Mrs. Maria von Neumann Whitman,” so that no 
more than a sketch will be attempted here. 

At present the United States program is sixteen years old. Constituted 
at first to provide guarantees for investments in postwar Hurope, it is 
now limited by statute to underdeveloped countries. The program made 


18 Van Eeghen, ‘‘ Multilateral Investment Guarantees,’’ 5 A.B.A. Section of Interna- 
tional and Comparative Law Bulletin 36 (July, 1961). 

20 Export Insurance Law (Law No. 67 of March 81, 1950), extended to the in- 
surance of foraign investment capital as of April, 1956, and that of foreign investment 
profits as of May, 1957. A summary of the Japanese plan is contained in Annex A-2 
of the Bank Report. 

21 Budget Law of 1959, Art. 18, par. 1, (1959) Bundesgesetzblatt, Part II, p. 793. 
A summary of the German plan is contained in Annex A-3 of the Bank Report. 

22 Whitman, The United States Investment Guaranty Program and Private Foreign 
Investment, Princeton Studies in International Finance, No. 9 (1959). See also Riv- 
kin, ‘‘Investment Guaranties and Private Investment,’’ 19 Fed. Bar Journal 857 
(1959); Tidd, ‘‘The Investment Guaranty Program and the Problem of Expropria- 
tion,’’ 26 George Washington Law Rev. 710 (1958); International Cooperation Admin- 
istration, Investment Guaranty Handbook (1960 ed.); and ‘‘New Developments in 
Investment Guarantees,’’ 1962 Proceedings, American Society of Int. Law 77-89. 
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slow progress at first. In recent. years it has become a modest success,» 
although still small by traditional governmental standards. By June 30, 
1963, the face value of guarantees outstanding had reached $884,000,000,7 
the total premium income of the agency since inception was $12,000,000, 
and net claims paid were $651,000.%* Its staff, buffeted from one agency 
to another during the past decade, is still small in size. 

The risks insured, to which Congress has added from time to time, 
include restrictions on the convertibility of capital and earnings, ex- 
propriation, and war. While the insurance of these named risks is still 
the backbone of the program, an entirely new departure was taken by 
Congress in the Foreign Assistance Act of 1961 *° which empowered the 
Agency for International Development to write an all-risk contract,?° 
including the commercial hazards, on a pilot basis. 

A.I.D. policies may be issued only on investments in countries ‘‘with 
the government of which the President has agreed to institute the guaranty 
program.’’** These agreements may include provision for insurance of 
one, two, or all three of the above political hazards; on August 30, 1963, 
for example, existing agreements permitted coverage of convertibility 
hazards in 54 countries; of expropriation in 52; and of war risk in 32. 
There are, in addition, fairly standard provisions which require the 
consent of the host country before an investment is made, and which permit 
subrogation by the United States to any rights which may remain to the 
investor following the payment of a claim. An effort is made to include 
provision that claims of the United States from this source will be subject 
to direct negotiations between the countries, with arbitration if negotia- 
tions are unsuccessful, but this is not always secured. 

It would appear that the United States has now pretty well exhausted the 
list of countries to which such formal agreements are acceptable. How- 
ever, progress is apparently being made toward the development of other 
arrangements with the host country of a more informal and flexible nature, 


28 The cumulative total for all guarantees issued through June 80, 1963, is 
$1,194,000,000. The figure given in the text is described as the ‘‘maximum outstanding 
lability,” and would appear to be more significant, since cancellations of coverage have 
taken place as political conditions improved. Both figures are somewhat misleading, 
since the insured value of a particular risk is included two or three times, if two or all 
three hazards are covered. The cumulative total for convertibility alone, for example, 
is $647,000,000. 

24A payment of $650,000 was made in 1961 under a Development Loan Fund 
repayment guarantee. Two payments were made in 1962 under the investment 
guarantee program involving a total net cost after salvage of approximately $1,400. 

2575 Stat. 424. 

26 This is the designation commonly used. In point of fact, the coverage may be 
determined by the Administrator; the law merely authorized guarantees ‘‘ assuring 
against loss ... due to such risks as the President may determine, upon such terms 
and conditions as the President may determine....’’ Foreign Assistance Act of 
1961, par. 221 (b) (2), 75 Stat. 429, 22 U.S.C.A. par. 2181 (b) (2). No all-risk 
guarantees had been written by September, 1968, although negotiations for several were 
reported in progress. 

21 Foreign Assistance Act of 1961 §221 (a), 75 Stat. 429, 22 U.S.C.A. §2181 (a). 
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-which, it is hoped, will satisfy the objections of some countries where 
guarantees are not presently available. . Those who express doubts about 
the need for agreements at all point out that no other form of United 
States economic aid carries such a requirement. 

In considering the A.ID. program, a careful distinction should be made 
between the long-term investment guarantees provided by A.I-D. and the 
short and medium-term export credit insurance currently provided by the 
United States Export-Import Bank and a private group of insurance 
companies known as the Foreign Credit Insurance Association.® The 
A.LD. guarantee is designed to cover a commitment of capital funds by 
the investor in the project country, together with the remittance of 
profits thereon, for a period of up to twenty years. The Eximbank— 
FCIA. policies, on the other hand, provide full commercial and political 
coverage on foreign balances owing to American exporters for periods 
up to five years. 

On the record it is clear that the United States program has received 
fair support from the investment community, at least since 1958. A few 
successful overseas investors, like Cabot Corporation, of Boston, have used 
the guarantees since the outset. It is, of course, difficult to judge whether 
this demonstrates some success in inducing investment, or whether it is 
simply a sign of the greatly increased activity by United States business- 
men overseas, which has shown up in all segments of the economy since 
1958. 

Like everything else in the foreign field, the program has its critics, 
and their comments may have some relevance to an international guarantee 
system, There is a belief that recent Administrations, despite clear evi- 
dence of Congressional intent, have given only lip service to the idea of 
promoting the investment of private capital overseas. A practicing 
lawyer, speaking at a recent conference on the problems of international 
financing, voiced the objections that the difficulty of the definition of 
insured hazards in the contract made it impossible to advise his clients 
with any certainty of what they were getting, that the procedures used 
by the staff in negotiating contracts were unduly time-consuming and 
inflexible, and that the bilateral treaty program unreasonably restricted 
the areas where coverage was available.” But another lawyer, experi- 


28 Thus, it is reported that guarantees will be written on investments in Colombia in 
the absence of formal agreement, but upon specific approval of the investment by that 
country. Business International, Oct. 26, 1962, 

29 Bee note 47 below. 

30 Address by Robert L. Garner, Conference on Legal Problems of International 
Finaneing, Yale Law School, March 9, 1962. In its report on the Foreign Assistance 
Act of 1961, the Senate Committee on Foreign Relations stated with respect to the 
guarantee program: ‘‘The purpose... is to expand the role of private enterprise in 
furthering the economie growth of less-developed countries and areas.’’? 1961 U. 8. 
Code Cong. & Admin. News 2486. 

31 Address by Samuel V. Goekjian, Esq., Conference on Legal Problems of Inter- 
national Financing, Yale Law School, March 3, 1962. 
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enced in international matters, states that the program is ‘‘clearly the- 
most effective investment incentive device in the field.’’ 3? 

To what extent this represents merely the inevitable aura of controversy 
around a novel undertaking is difficult to say. The broader coverage 
permitted by the 1961 Act may eventually ease the problems of definition 
but will certainly introduce new difficulties in turn. Small budgets, 
limited personnel, and frequent organizational changes have handicapped 
the administration of the agency. It is probably in this area that the 
greatest improvement can be expected from the increased size and better 
acceptance of the guarantee program. 


Tas Counom or Europe PROPOSAL 


Because of its thoughtful presentation and distinguished sponsorship, 
the proposal * made by the Council of Europe for an international guaran- 
tee fund to be created by joint action of the European and African coun- 
tries deserves closer examination. 

One can trace the ancestry of the present Guarantee Fund proposal to 
the so-called Strasbourg Plan of 1951, which envisaged an economic union 
of Europe and its colonial territories.“ It was a far-sighted concept, but 
the forces of African and Asian nationalism were already making obsolete 
the premise on which it was based. In 1957, a study group was com- 
missioned by the Economic Committee of the Consultative Assembly to 
review the possibilities of economic co-operation between European and 
the emerging African nations. The suggestions made by this group and 
eventually adopted by the Assembly comprised a four-pronged attack on 
the problem of the economie development of Africa: an Investment Fund, 
to make grants for the ‘‘infrastructure’’; an Investment Bank, to make 
World Bank-type loans; a Guarantee Fund; and an Investment Statute; 
being listed more or less in order of time and priority." 

In its final form, the report is an evolution of ideas, flowing from 
the numerous public and private efforts to draft a multilateral investment 
code on the one hand, and from the United States guarantee program on 
the other. The guarantee plan must be international, it must be founded 
on a basis of equality between participating nations, and it ‘‘takes for 
granted that, generally speaking, the participating countries are agreed 
upon the rights and duties of investors and borrowers.’’** While such 
basic agreement on rights and duties is a condition of a successful guaran- 
tee plan, in the view of the Assembly, it need not at once be incorporated 


82 Address by Charles M. Spofford, Esq., 1963 Proceedings, American Society of 
Int. Law 184 at 187. 

38 Council of Europe, note 17 above. 

34 New York Times, Sept. 26, 1952, p. 1, col. 1. 

85 Council of Europe, Report of the Study Group for the Development of Africa, 
Consultative Assembly Doc. No. 701 (1957). See generally Gaitskell, ‘‘Hurope and 
the Economie Development of Africa,’’ 6 European Yearbook 29 (1968). 

38 Council of Europe, Report on Investment Statute and a Guarantee Fund Against 
Political Risks, Consultative Assembly Doc. No. 1027 (1959) at 22. 
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‘in an Investment Statute: The memory of previous failures to secure 
international acceptance of a worthwhile investment code is still fresh; 
the plan contemplated that the guarantees might well precede and smooth 
the way for a statute. Nonetheless, it is clear that there is more emphasis 
placed on an understanding between nations with respect to fundamental 
treatment of investments than in any of the national plans. 

The political nature and purpose of guarantees is frankly expressed 
in the report. There are, it is pointed out, three possible ways of viewing 
the matter: as a simple insurance device, as an instrument of national 
policy designed to encourage private foreign investment, or as an instru- 
ment of international co-operation based on agreement between a group 
of countries. It is the last concept on which the proposal is based. This 
view of the goal will naturally affect the way in which detailed arrange- 
ments are worked out, since it removes the system both from national 
pressures as well as from the financial requirements of commercial in- 
surance, 

The hazards suggested for coverage under the Council of Europe proposal 
are similar to those under the United States plan, namely, convertibility, 
expropriation, and armed conflict. 

Some original thinking has clearly been applied to the problem of 
creating and maintaining the guarantee fund. An initial endowment is 
proposed, of which, following the practice of the World Bank, only a part 
need be paid in at the outset. Premiums received would be accumulated, 
to the extent remaining after expenses. Two additional sources of funds 
are then proposed, in the alternative. A share in the premium might be 
assumed by the host country; or a contribution might be made by the host 
country to a reserve account in proportion to the amount of investments 
effected in its territory and guaranteed by the fund. Claims would be 
paid out of this account before other sources were drawn upon. It is 
doubtless contemplated that this contribution would create an additional 
incentive to avoid actions which would constitute the basis of a claim. 

In view of Mr. Black’s remarks,*’ the comments with respect to the 
relationship between the fund and existing national plans are of special 
interest. No conflict is foreseen between national plans serving a national 
purpose and the international plan, since it is supposed that they would 
operate on a different level and in response to different needs. As far as 
national plans created by nations within Europe are concerned, it is even 
anticipated that reinsurance or other ties between the national and inter- 
national systems might be worked out.®8 This is quite in contrast with 
Mr. Black’s statement that an international guarantee conld be expected 
to supersede national programs. 

To date no action has been taken by the Committee of Ministers on this 
proposal for a guarantee plan. It may well be that those interested will 
watch the evolution of the World Bank study before renewing attempts to 
secure action by the European nations alone. l 


27 New York Times, note 1 above. 
28 Council of Europe, note 86 above, note at 23. 


72 . THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 58 


Tar Van Eranen PROPOSAL 


While the Council of Europe plan would confine itself to European 
and African countries, others have suggested a world-wide system of in- 
vestment guarantees. Of these proposals, one of the most detailed is that 
put forward by Mr. E. H. Van Eeghen, a Dutch banker, at meetings of the 
International Chamber of Commerce in 1960 and 1961." It contains 
several interesting departures which are worth discussing. 

Van Eeghen contemplates an organization of nations, including those 
which export and import capital, along the lines of the World Bank, 
which would have as its purpose the assumption of those ‘‘political, trans- 
fer, and calamity’’ risks for which private insurance could not be secured. 
In its suggestions for coverage, the Van Eeghen plan resembles both the 
United States program and the Council of Europe proposal. In addition 
to convertibility, expropriation, and armed conflict, he would insure the 
‘risks of calamities and ‘acts of God’... as far as this is not possible at 
reasonable premiums via existing facilities.’’4° Just what ‘‘calamities’’ 
might be included is not entirely clear, though perhaps the phrase means 
hazards for which commercial insurance would be erated in more highly 
developed countries. 

Again following the practice of the United States, consents are required 
by both the capital-exporting and capital-importing countries before a 
guarantee may issue. This is consistent with his general view that re- 
sponsibility for the soundness or desirability of the project should remain 
with the individual investor and the countries involved, not with the 
guarantee institution. 

Van Heghen’s suggestions for the financial structure of the international 
organization are of some importance and originality. It is proposed that 
the capital structure of the organization reflect the benefits conferred by 
the outstanding guarantees. Each country is to be responsible for a por- 
tion of the capitalization which is equal to one-half of the guaranteed 
investments which it has either imported or exported. 

In the event that claims exceed accumulated premiums, the sums re- 
quired are to be a charge against capital without reference to the identity 
of the country in which the claim was incurred. The effect is to place a 
larger burden upon those countries, capital-exporting and capital-import- 
ing equally, in which there has been the most investment activity. Cer- 
tainly this does accomplish the result of placing this burden on those who 
have benefited, at least if the concept of benefit is taken rather narrowly. 
It would not seem to provide any significant deterrent effect against arbi- 
trary action by a member country whose share of capital was not pro- 
portionately large. It may also raise questions about the wisdom of 
placing a heavier burden on a country which is successful in attracting 
a greater volume of investments, and which presumably has the greater 
need for such investments. 

Van Eeghen, like the authors of the Council of Europe report, has 


39 Van Eeghen, note 19 above. 40 Ibid. at 37. 
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. diffculty with the question of whether agreement on a code of fair treat- 
ment for investors must accompany agreement on the investment guaran- 
tee organization. His conclusion appears to be that it need not, though 
such a code should be elaborated at a later date, perhaps through the 
gradual aceretion of precedent in the settlement of specific disputes. 


Tue Bang Report 


While it makes no concrete proposals, the staff report submitted to the 
World Bank in March, 1962,“ is the most comprehensive discussion of 
international investment guarantees yet available, and displays consider- 
able research and reflection. It is founded on a study of certain private 
proposals and existing plans, and on the results of a questionnaire sent 
to businessmen in various capital-exporting countries by the International 
Chamber of Commerce at the request of the Bank. The proposals, plans, 
and answers to the questionnaire are summarized in appendices to the 
Report. 

The heart of the Report is a section of 23 pages devoted, first, to an 
appraisal of the incentive value of investment guarantees, followed by an 
examination of certain substantive issues such as the scope of protection 
to be offered, and finally by a discussion of the advantages and disad- 
vantages of a multilateral program vis-à-vis the national programs. Most 
of the arguments on both sides of these issues are set forth, although 
space limitations prevent any extended discussion. By and large, the 
Report tends to emphasize the difficulties of the project, which is perhaps 
just as well at the outset, as long as one keeps in mind that many of the 
obstacles foreseen, such as the impossibility of predicting a beneficial re- 
sult by factual demonstration, have applied to most international under- 
takings. Some of these difficulties are examined in the balance of this 
paper. 

There is no discussion of the allocation of responsibility for administra- . 
tion of a multilateral program. Mr. Black states in his preface that ‘‘ex- 
amination of this question may more appropriately await the outcome of 
consideration by governments of the issues dealt with in this report.’’ 
No doubt the action taken by the Development Assistance Committee will 
be influential in this respect. 

In a sense the most interesting feature is the detailed analysis of answers 
to the questionnaire which is found in Annex C. Because of the vagaries 
of testing on the part of the national Chambers, it is not a true statistical 
sample of business opinion, but it is a fertile source of ideas and sugges- 
tions. Many of the comments in the body of the Report are clearly 
thoughtful elaborations of points raised in these answers. 

By and large, there has been a surfeit of specific proposals for multi- 
lateral guarantee schemes, and a paucity of the kind of analysis found in 
the Bank Report. It is clear that the practical experience of the Bank has 
lead the authors to underscore the handicaps under which an international 


41 International Bank for Reconstruction and Development, note 2 above. 


74 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 58 


organization works and to minimize its advantages. Thus, examining the - 
possibility of recoupment against host governments following payment of a 
claim, the Report points out that, while capital-exporting countries have 
“a great variety of means’’ at their disposal for inducing a satisfactory 
settlement of claims, an international agency has only the sanction of 
publicity and a refusal to do business with the offender in the future.“? 
This is a refreshing change from the naive faith in international action 
which is more commonly found, but, on the other hand, it would be re- 
grettable if some of the objections which are properly raised in the context 
of a staff report did not eventually receive a more balanced, and perhaps 
more optimistic, appraisal. 


THE INTERNATIONAL SOLUTION 


In the most general sense, the purpose of an international guarantee 
program is the encouragement of productive capital investment in areas 
where such investment might otherwise be unlikely to go. Interest in 
such a program by the World Bank and others is apparently based on the 
hope that it could overcome certain hazards which are most acute in areas 
in an early stage of economic development. Thus, exchange controls are 
likely in a society which must import most of its manufactured goods; 
expropriation or confiscation is not uncommon in a country reaching 
desperately for economic growth; and civil disturbances will occasionally 
occur in an atmosphere of political turbulence. While recognizing that 
these are not the only deterrents to investment, it is thought that guarantees 
ean at least mitigate the resulting hardship to investors, and perhaps keep 
open a path to future investments which might otherwise be closed. 

One might ask whether even this limited objective could be a subject 
of agreement among the 74 nations constituting the membership of the 
World Bank. Perhaps the best answer is the existence of the two inter- 
national bodies which are associated with the Bank: the International 
Finance Association, which since 1956 has made loans to private enterprise 
in many underdeveloped countries; and the International Development 
Association, which since 1960 has made soft loans to governments. Under- 
lying these organizations are certain assumptions about the value of 
private investment (in the case of I. F. A.) and about the need for sup- 
porting the economy of the developing countries (in the case of I. D. A.) 
which might equally support the adoption of a guarantee plan. 

Granting the need and the possibility that the World Bank might as- 
sume responsibility, there is a question as to whether the international 
plan would add enough to what is already available from the existing 
plans in the United States, Japan, and Germany to justify a further 
effort. In fact, there are a number of gaps in the national programs 
which could be filled by an international agency. The greatest and most 
obvious is the limitation of each national program to investments made 
directly or indirectly by its own citizens. There are sources of private 


€2 Ibid. at 22. 
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„Capital outside of the above three countries to whom investment guaran- 
tees should, arguably, be available, and for whom the international agency 
might be the only source. 

Investment guarantees available from individual countries are inevitably 
limited by considerations of national policy. In addition to the obvious 
situation of a quarrel between the two countries involved in a prospective 
guarantee, there are more subtle limitations based on a reluctance by one 
government; to involve itself too deeply in the affairs of another and smaller 
country, due to possible charges of interference or domination. A much 
greater degree of participation by an international body is possible with- 
out charges of interference, as the World Bank has shown. 

One can also hope for a volume and a consequent degree of financial 
stability on the part of a world guarantee fund which it would be difficult 
for the program of any single country to achieve. Although a major 
economic upheaval will affect all countries, the minor tides of prosperity 
and depression, of stability and chaos, ebb and flow in the countries of the 
world in their own independent times and ways. While it is arguable 
whether additional premium and spread of risk would make a guarantee 
plan self-supporting in difficult times, it would at least level off the peaks 
and valleys, and make the financial prospects more attractive to those 
members whose resources are strained by even a small share in the burdens 
of the plan. 

It is hardly surprising that the task of assessing an international 
guarantee program, and presumptively of carrying it forward if the as- 
sessment is favorable, has fallen upon the World Bank. The Bank is the 
logical choice for the work. Since its founding at Bretton Woods in 
1944, it has disbursed some $5,000,000,000 in loans, and presently is lend- 
ing at the approximate rate of $900,000,000 per year. The idea of an as- 
sociation between countries having funds for investment and countries 
needing those funds has been copied regionally by the European Invest- 
ment Bank, the Inter-American Development Bank, and the Arab Invest- 
ment Bank. There are some signs today that the market for the type of 
bankable loan which has been the Bank’s stock in trade may be stabilized at 
or near its present size, with a consequent need for more soft loans and 
other devices not requiring hard credit. The Bank has been able to meet 
these changing needs through the medium of the International Finance 
Corporation and the International Development Corporation. An affiliated 
corporation formed for the purpose of making investment guarantees 
would have the advantage of following an established pattern of organi- 
zation. 

The unique element in the field of development economics is the subtle 
combination of charity and business. It is recognized that countries in 
dire straits must be helped, that certain urgent projects must be carried 
out regardless of whether they will return a profit in the conventional 
sense; but on the other hand, where the possibility of a return exists, the 
development agency is expected to take advantage of it. Investment 
guarantees, though in the clothing of private insurance, are no exception 
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to this rule. The skills involved in maintaining the nice balance between , 
benevolence and business are in short supply today, with the Bank the 
outstanding international practitioner of the art. 

As a practical matter the chance of the Bank actually sponsoring an 
investment guarantee affiliate will depend upon the reaction accorded to 
the idea by its capital-importing members, However attractive the propo- 
sition may appear in industrial countries, the past failures to agree on an . 
investment code are sufficient evidence of the difficulties involved in se- 
curing agreement among the less developed members, and even the prestige 
of the Bank may be insufficient to induce these countries to participate. 
So far the Bank has always insisted upon broad participation before 
undertaking a new venture; if informal contacts suggest that a guarantee 
plan would be appealing only to the United States and Europe, for ex- 
ample, it is likely that the Bank would suggest that some other organiza- 
tion undertake it. 

At the outset a guarantee agency does not need much money, and ‘‘with 
a little bit of luck’’ it may never need much. On the other hand, the 
possibilities of catastrophe losses are evident. There is, to start with, an 
adverse selection of risks, since investors do not generally insure com- 
mitments in countries where the political risk is deemed to be slight. In 
addition, a premium which is sufficiently low to be attractive to investors 
appears to be inadequate to provide reserves for any major disaster, A 
world-wide depression could set off a wave of expropriations and currency 
restrictions leading to a heavy drain on the resources of the agency. To 
meet this possibility, a guarantee agency must have either extensive re- 
serves in being or firm commitments which can be called on if needed. 

The whole problem of reserves is less difficult in the case of a national 
program, where the credit of a government is directly engaged, and 
where, in the unlikely event that claims coming from a world-wide 
catastrophe exceeded reserves in hand, action by a single government would 
provide the additional funds. Investor confidence in the United States 
program, for example, is not appreciably affected by the fact that funds 
in excess of current reserves would have to be sought from the Congress; * 
but it is doubtful whether the same could be said of a multilateral program, 
if such funds must be sought de novo from numerous member governments, 

Fortunately, the methods used in the original financing of the World 
Bank provide a precedent which would be useful. The Bank has financed 
its loans to a large extent by its own borrowing on the world capital market, 
a process which required only ‘‘seed’’ capital and guarantees from its 
sponsor governments. Payment for the capital stock of the Bank was in 
three forms, 2% being paid in gold or dollars, 18% in currency of the 
subscribing country, and 80% in the form of capital callable on demand 


48 As of Jone 30, 1963, maximum outstanding abilities under the United States 
program were $884,000,000, The Reserve Fund at the same date was $269,000,000, of 
which sum $199,000,000 consisted of authority to borrow from the Treasury which 
has not so far been exercised, and $70,000,000 consisted of direct appropriations and 
fee income. 
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„to meet the Bank’s obligations. Something of the kind could be utilized 
for the capitalization of a guarantee affiliate. 

Since one important and distinctive element of an international guaran- 
tee is the possibility of wide participation, the financing methods used 
must not discourage nations who can make but a small financial contribu- 
tion. Various suggestions have been made to link the capital structure, 
or at least the responsibility of states for liability under outstanding con- 
tracts, to the benefits conferred. 

But there may prove to be serious disadvantages to a formula system. 
In time of crisis, the heaviest burden may be on the least stable members. 
A formula which penalizes users might well tip the balance against par- 
ticipation by a capital-importing nation. It would seem more important 
to encourage broad participation, with its accompanying possibilities of 
ultimate progress toward agreement on fair treatment of investments, than 
to risk such participation by a formula of doubtful incentive value. 

A number of proposed formulas are described in the Bank Report. 
But on balance the Report seems to favor the assignment to each member 
country of a subscription ‘‘reflecting its economic strength, with no 
relation to insurance written for its nationals or on property within its 
borders. In the event that some link was desired which would reflect the 
benefits of the program, the subscription could be adjusted to one of the 
standard economic indicators, such as industrial production or gross na- 
tional product. 

The scope of operations of an international agency depends in part on 
whether a feasible relationship could or should be worked out with the 
existing national systems. It has, of course, been suggested by Mr. 
Black, and earlier by Frank M. Coffin,** then Managing Director of the 


44 New York Times, note 1 above. 

45 Hearings Before the House Committee on Foreign Affairs, 87th Cong., lst Sess., 
p. 910 (1961). As a statement of the United States position on an international pro- 
gram, Mr. Coffin’s statement ia of considerable interest: 

‘í Proposals have recently been made in several quarters for the establishment of an 
international guarantee institution. Such an organization, perhaps associated in some 
manner with the International Bank, would to a large degree be aimed at superseding 
existing unilateral or bilateral guarantee systems under which individual capital 
exporting countries provide specific guarantees to their own citizens who invest abroad, 
often under agreements with the receiving countries. 

‘*An international guarantee organization would provide equal protection to in- 
vestors from all the independent countries which became members—and would thus 
exercise a powerful pull on all these countries to join. In this way it would create 
the same protection for all private investment in less-developed conntries, thus en- 
couraging greater investment from countries which do not yet have a guarantee pro- 
gram and eliminating differences and ‘competition’ between guarantee systema. 

‘*More importantly, such a guarantee institution would directly associate the leas- 
developed countries that desire private investment in the substance and obligations of 
the guarantee program. Such full membership would provide for the views of the 
investment-exporting countries. It would provide not only a uniform and widely 
applicable guarantee system, but also a working forum in which views and approaches 
on private foreign investment could be exchanged and co-ordinated on the basis of 
equality. It is to be hoped that such a forum would be of assistance in coping with 
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United States Development Loan Fund, that the international program 
might supersede the national programs, which would presumably wither ` 
away. A more likely alternative is that the national facilities will con- 
tinue to exist on more or less their present scale. At the very least, it 
will be necessary to service the contracts now outstanding for periods up 
to twenty years. National interests, in addition, may not always be co- 
extensive with the interests of a world organization, and the national plans 
may be deliberately saved to serve purely national purposes. 

A principal argument for an international plan is the avoidance of ad- 
ministrative duplication involved in a proliferation of national plans. It 
is unlikely, of course, that new national plans will be created if an inter- 
national one comes into existence. If the writer is correct in believing 
that the three existing national plans will survive, a certain duplication 
will doubtless exist, but there are advantages which can be realized as well. 
Co-operation, based on the weaknesses and strengths of each, can be 
mutually beneficial. It is suggested that such co-operation might be based 
on four general principles: 


1. Avoid Overlapping Coverage with Existing National Plans 


An international agency can best accomplish this by concentrating on 
providing coverage in those capital-exporting centers where it is not now 
available. This should be done administratively rather than by rule, since 
the agency should be in a position to accommodate itself quickly to changes 
in national policy. When staff and resources permit, insurance could be 
made available to, for example, United States investors. But since it is 
unlikely that significant differences in coverage will exist, there would 
appear to be little to be gained from the point of view of the investor in 
having both plans available. 


2. Concentrate on Coverages and Techniques Which Encourage Par- 
ticipation by the Capttal-Importing Nations 


One important asset of an international agency in the development 
field is its ability to engage developing countries in straight talk about 
the requirements for private investment and a sound economy. Private 
investment can benefit, as illustrated by the complicated arrangements be- 
tween private companies, national governments, the World Bank, and the 
Republic of Ghana for the construction of the Volta Dam and aluminum 
smelter, in which it appears that the good offices of the Bank played 





emerging problems or differences over private investment at an early stage, before 
such difficulties reach the point of extremity. 

‘‘No funding or legislative authority is now being requested for United States 
membership in such an international guarantee institution, The idea is as yet in the 
proposal and study stage. But if the idea proves attractive and feasible—and par- 
ticularly if it has attraction to a significant number of less-developed countries them- 
selves—the United States should be prepared to respond promptly and affirmatively. 

‘‘The executive branch will, therefore, be interested in exploring the merits of these 
proposals with other interested governments during the coming months.’? 
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an essential part in securing concessions by Ghana with respect to the 
‘protection of the investment.‘ 

With developing nations often willing to make rather extraordinary 
efforts to attract capital investment, among them being certain guarantees 
with respect to conversion of currency and expropriation, it is reasonable 
to think that a joint undertaking to supplement and guarantee these indi- 
vidual efforts would be quite weleome. Special guarantee contracts de- 
signed to complement specific statutory provisions can well be imagined. 
Under these circumstances, would the local government be encouraged in a 
hard chance to confiscate foreign property, knowing that loss would be 
covered by guarantees? While the possibility cannot be discounted en- 
tirely, there is nothing in the virtually claim-free experience of the United 
States to support such fears. It is unlikely that conduct of this sort is 
restrained by fears of subrogation. "What is more likely is that decisions 
of this sort are far too serious and too deeply rooted in political and 
social changes to be affected at all by the existence of guarantees. 

One contribution by developing countries whose value cannot be pre- 
cisely estimated is a sharpened awareness that changes in the field of 
property rights are inevitable. Not all of such changes are in the direc- 
tion of government ownership, although that is the current trend. One 
important function of a guarantee plan which is difficult to carry out on 
a national basis is to smooth the transition of property rights from one 
phase to the next, without unnecessary injury to the owners, and without 
impediment to reasonable social changes. 


8. Explore with National Plans the Possibility of Reinsurance Ces- 
sions and Acceptances, and Other Mutually Beneficial Arrangements 


A national guarantee agency might find it advantageous to reinsure 
some or all of its risks with the international body. This could be done 
on a treaty basis, with the international system taking an excess of loss 
or quota share, or in the alternative, accepting a share on a facultative 
basis with respect to the larger or more unusual risks. It is possible, but 
less likely, that an international agency might find it advantageous to lay 
off some of the larger risks with the national plans as a way of spreading 
the potential catastrophe hazard. 

National plans might act as the insurer of smaller risks, or as inter- 
mediaries between the international agency and the local business com- 
munity. Even the United States program has had difficulties in per- 
suading the business community of its value, or, indeed, of its existence. 
It is probably fair to say that an international agency will have more 
difficulties in this respect. It is the multiplicity of capital-exporting 
countries with whom the international agency must deal that makes the 
marketing task difficult. Each capital-exporting country has its own pat- 


46 The best concise description of the complicated financial and governmental under- 
takings with respect to this project is contained in a booklet published by the Govern- 
ment of Ghana: The Volta River Project: Statement by the Government of Ghana 
(1962). 
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terns and institutions of investment to which a guarantee plan must ac- 
commodate itself. No doubt the largest investors everywhere will be 
quickly apprised of any international plan, as they are of the national 
plans, but special efforts will have to be made to reach the medium and 
small investor. 


4, Seek to Broaden the Market for Guarantees by Arrangements with 
National Plans or Private Industry 


This point is an obvious reference to the joint program which has been 
recently started by the United States Export-Import Bank and a group 
of private insurers known as the Foreign Credit Insurance Association, 
under which the private group has made available to American exporters 
a single policy covering the credit extended by such exporters to foreign 
buyers against a wide variety of commercial and political risks for a term 
up to five years.*7 It is too early to judge how attractive this new 
Eximbank venture will prove to be. Nonetheless, it appears to be based 
on two sound principles. It combines in one policy as many of the hazards 
of the transaction as can be insured, thus conforming itself to the type 
of package all-risk or multiple-hazard policy to which insurance buyers 
are accustomed today. In the second place, it harnesses the extensive 
merchandising organization of the stock and mutual insurance companies. 

Something similar might be done by an international agency with re- 
spect to investment guarantees. Reinsurance of political risks could be 
made available to property insurers in various countries, enabling them 
to incorporate this coverage in a broad policy form to be marketed through 
traditional insurance outlets. 

There are certain areas in which the international character of a guaran- 
tee plan will present problems which will be difficult of solution even 
with the help of the existing national programs. An obvious example of 
this type of problem is the matter of currency. One can expect to find 
guarantees extended to citizens of country A with respect to investments 
in country: B, payable in gold or the currency of country ©. May 
premiums be paid in the currency of country A, if that should be a non- 
convertible or ‘‘soft’’ currency? What will be the effect of devaluation 
of one of the currencies involved? Must an insured elect in advance the 
currency in which losses are to be payable, or may this be changed during 
the policy term? 

Another problem which may prove vexing is the development of a 
standard guarantee contract. It is one thing to work out documents of 
agreement between a lending agency in one country and a single large 
enterprise in another. It is a somewhat more diffleult thing to make avail- 


47 This program has been in the process of rapid development since its inception in 
1961 by the Foreign Oredit Insurance Association, 60 John Bt., New York, N. Y. 
For background see Oppenheimer, ‘‘Credit Insurance and Foreign Trade,’’ Bests Ins. 
News (F. & ©. Ed.), Feb., 1962, p. 81. Coverage of hazards deemed uningurable has 
also been made available by U. 8. Government reinsurance of private companies in the 
ease of flood and nuclear incidents. 
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able a standard form of contract which will be understandable to investors 
generally. An insurance contract depends for its effect on a common 
understanding of the meaning of key words used to delineate the risk. 
It is doubtful if a complex document such as a guarantee contract would 
have precisely the same meaning in different languages and under differ- 
ent legal systems. This problem is usually solved by selecting a single- 
language version as determinative. For various political and legal reasons, 
this solution may not be available. 

The best approach to a solution of this particular problem may lie in 
the similarity of investment guarantees to commercial insurance. In- 
surance contracts are in use throughout the world, and, because of the 
international character of the business, have much in common with each 
other. While perhaps not the ideal vehicle for a guarantee contract, the 
shortcomings might be overlooked to secure the benefits of a familiar 
form. 

This similarity to commercial insurance has undoubtedly helped the 
managers of the national plans win public and legislative acceptance. 
In the United States, the family resemblance to insurance, with the sug- 
gestion that the program might be self-sustaining, has strengthened the 
program in its annual appearance before the Congress. 

Further in keeping with their character as insurance, the national 
guarantees have always been available only to those who came and pur- 
chased them; the door of the shop has always been open, so to speak, but 
the purchaser must first walk in. This has its advantages, but it is not the 
only way of handling the matter. An international guarantee agency 
might well evaluate projects on an ad hoc basis, and when satisfied of 
their worth, make the guarantee available. One can imagine the agency 
taking the initiative in seeking out capital for projects it has ‘‘in in- 
ventory,’’ with ensuing negotiations as to the scope of the guarantee 
necessary to attract the investment. Faced as it is with the problem of 
making its services known in many capital markets, it may be that some 
greater degree of initiative like this will be required. 

A guarantee is almost certain to be characterized by any local statutory 
definition as insurance. Almost every country regulates the writing of 
insurance on risks within its borders, usually in a manner which favors 
locally incorporated companies. Although these laws are directed to com- 
mercial insurance, they may, taken literally, apply to an international 
guarantee, 

Regulation of this type is customarily brought to bear upon an insurer 
at two points: The place where the insurance is written, which in the case 
of a commercial insurer is generally the home office and place of in- 
corporation; and at the location of the insured property or locus of the 
risk.“® In the former case, the connection of the regulatory jurisdiction 
is an obvious and traditional one; in the latter, it is based on the concern 
of a government for the fair treatment of its citizens, and, at least among 
the States of the United States, is now established in law even where the 


48 See, generally, 2 Couch, Insurance (24) 484-598. 
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insurer has no office or personnel within the jurisdiction. Insurance, 
regulation does not limit itself to the solvency of the insurer, which would 
be of less concern in the case of an international agency, but deals with a 
multitude of requirements for the protection of the insured, such as the 
method of serving legal process, the time for bringing suit, the status of 
representations and warranties, and the types of insurance which may be 
effected. 

‘With the host country having presumptive regulatory jurisdiction, ex- 
emption from statutory requirements must be found in the articles of 
membership of an international body, in a multilateral instrument govern- 
ing the conditions on which guarantees would be written, or in a bilateral 
treaty. In some cases, legislative action might be required; there is a 
precedent in United States Federal legislation exempting World Bank 
bonds from Securities Act requirements,” and State legislation permit- 
ting financial institutions to buy them. 

In the United States guarantee program, this issue has apparently been 
resolved by agreement with the host country. These agreements make ref- 
erence to the enabling statute of the United States, and thus incorporate 
it by reference in a document which may, in the absence of superseding 
legislation, be regarded as the supreme law of the project country."* At 
least when coupled with the requirement of specific consent for each new 
investment, this has worked well enough, though some further steps may 
have to be taken by an international body, especially if guarantees are to 
be written in conjunction with private insurance. 

Much thinking remains to be done about the question of which hazards 
are to be insured, and how this might be affected by the specifically inter- 
national character of the plan. It is interesting to note that the existing 
national plans and most of the proposals stick pretty closely to the three 
named hazards of convertibility, expropriation, and war. Of these three, 
convertibility, which is to say the risk that the local government will pro- 
hibit the remittance of profits or capital to the home country in order 
to conserve foreign exchange,®® has been the most popular form of 


49 Travelers Health Assoc. v. Virginia, 339 U. 8. 648, 94 L. Ed. 1154, 70 8. Ct. 927 
(1949). 

50 68 Stat. 298. 

51 Bee, 6.g., Mass. G. L. (Ter. Ed.), Oh. 175 §68 (8A). 

53 There may be some problem in this connection arising from the new insuring 
authority given to A.I.D. under the Foreign Assistance Act of 1961. Using these new 
powers, for example, a foreign subsidiary of a U. 8. investor may now be insured 
against fire and causalty risks as well as against the traditional political hazards. A 
situation is thus presented where the United States is insuring a company of country 
X against a loss by fire occurring In X and damaging property in X. Whether the 
references to prior U. 8. statutes in the bilateral treaties can be construed as in- 
eluding exemption from the local requirements for this type of insurance is a matter 
for thought. 

58 Convertibility must be clearly distinguished from devaluation, which is quite 
another thing, and against which investors now and again request protection. In theory, 
at least, devaluation merely confers formal status upon an existing situation. Values 
of physical property and such intangibles as good will can be expected to reflect the 
change in due course. 
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guarantee under the United States plan. Insurance against this exchange 
risk is, like liability insurance, essentially insurance against a burdensome 
legal obligation, while insurance against the expropriation and war haz- 
ards concerns loss to the physical property itself. 

All of these hazards are fundamentally concerned with political action, 
whether in its sophisticated form of regulation or in the more sinister 
manifestation of war. The statement is frequently made that such risks 
are uninsurable and that, if protection is to be afforded, it must be done 
by government. This is putting it too strongly. There is nothing about 
a political risk per se which is uninsurable. In this case, however, there 
is a catastrophe potential which makes it difficult to value the hazard and 
to set a premium. All of the events insured are associated with economic 
and political upheavals, and history demonstrates that these may, in fact 
are likely to, occur on a world-wide basis. 

One of the most difficult problems in any guarantee program is the 
drafting of an adequate definition of expropriation. Straightforward 
nationalization of the physical plant of the investor can be coped with; 
it is the statutory or administrative harassment of the enterprise, some- 
times called ‘‘creeping’’ expropriation, which is difficult to define, to pre- 
vent, and to insure. The cultural loss suffered when the late Mayor 
La Guardia drove burlesque from New York by invoking the fire regula- 
tions merely brought to the attention of many a technique used by strong 
governments everywhere. Investors indicate that they would like to be 
protected against these tactics. Perhaps something can be done, especially 
if the action is discriminatory, but it is doubtful if a fully satisfactory 
definition of the hazard can ever be developed. 

In the national plans and in most proposals the war risk includes revo- 
lution and civil disorders of various kinds. The evidence indicates that 
investors are not particularly concerned with the risk of international 
war alone. No doubt revolution and associated civil disorders are more of 
a hazard, but it should be noted that riot and vandalism coverages are 
already available under many commercial policies, with the dividing line 
rather obscure. There is something to be said for eliminating coverage of 
international war in any international guarantee. Aside from the catas- 
trophe possibilities on a world-wide scale, and the known lack of demand, 
one can question whether the investor is exposed to any greater risk on this 
score in a developing country than at home. 

An international guarantee organization must be created, and it must 
establish relations with countries in which investments are to be made. 
Shall one separate these two tasks, having in mind that some developing 
countries are not members of the World Bank or its affiliates? Or shall 
one combine them, as Van Eeghen and the Council of Europe suggest, 
to achieve such virtues as may arise from participation and responsibility ? 

A separate approach has much to recommend it. Unless one adopts some 
linkage between capital and benefits, there is a recognizable difference be- 
tween the charter of an organization, incorporating such matters as capital, 
voting rights and internal organization, and its working relationships 
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with the rest of the world. One needs to be fundamental and formal; the 
other flexible and discreet. The United States has found it wise to 
negotiate a bilateral agreement with each country in which investments 
are to be guaranteed; there is a range of content quite obviously dictated 
by the requirements of each situation. Difficulty might be encountered, 
if the possibility of individual treatment was lacking. 

On the other hand, there are strong arguments for the use of a multi- 
lateral instrument which encompasses organizational provisions as well 
as the ground rules for insurance so that all who are to benefit must sub- 
scribe. Such an approach would of necessity bring the developing nations 
into managerial councils where they could supply a point of view often 
lacking to international projects associated with foreign investment, a 
point of view which might be turned toward moderation by the effects 
of participation in the common enterprise. On balance, the possibilities 
of this approach are sufficiently attractive to justify thorough exploration 
before falling back on a bilateral system or on separate multilateral 
treaties with respect to organization and guarantee procedures. 

Whatever the form of agreement, there will in all likelihood be provisions 
concerning the subrogation of the insuring agency, and a requirement 
that the consent of the project country be given to each investment. It 
seems to be generally agreed that the guarantor of an investment should be 
subrogated to the rights of the insured in the event of loss. It is at this 
point that the hypothetical adverse interest of the insurer becomes real 
and immediate, and delicate situations are to be expected. In providing 
for treaty rights in this area, the general question is whether the subrogated 
insurer is to be left to his remedies in the local courts, or whether an 
international framework for the settlement of such claims is to be created. 
United States practice requires an undertaking by the project country that 
it will permit transfers to the United States of local currency arising 
from payment of a loss, that it will recognize the subrogation to the United 
States of ‘‘any right, title, claim or cause of action existing in connection 
therewith,’’ and that such rights shall be treated no less favorably than 
those of nationals of the United States engaged in like transactions. This 
position would seem to be the minimum acceptable to an international 
agency. 

In the case of the United States, an effort is also made to secure agree- 
ment that differences will be settled by negotiations on the diplomatic level, 
with international arbitration if no understanding is reached. The 
United States does not always achieve this; it is possible that it would be 
easier for an international organization to do so. A smaller country might 
well feel that diplomatic negotiation with one of the large Powers was a 
one-sided affair, but that an international agency could be expected to 
conduct its affairs without placing national policy or prestige at stake in 
the proceedings. Whether the reality would actually favor small de- 
faulting nations is debatable. 

There would appear to be advantages on both sides to removing sub- 
rogation claims from the local to the international level. Strictly speak- 
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ing, the subrogated insurer stands in the same shoes as the insured in- 
vestor, whether the remedy be municipal or international, but it would 
hardly be realistic to say that an international organization such as the 
World Bank is in the same position ag an individual claimant; it is at 
once in a much stronger position to press its claims, and at the same time 
in a more vulnerable position if it presses too hard and too far in an 
atmosphere of nationalism or social reform. Furthermore, claims are apt 
to come in blocks as the result of economic catastrophe, social reform, or 
some more primitive revolutionary adventure, and diplomatic channels 
then provide a means for handling them in the mass. 

The paucity of claims under the national programs makes it easy to 
forget that each risk insured represents a possible conflict of interest be- 
tween the insurer and the project country, which in the event of distressed 
economic conditions could assume substantial importance. There is a 
safety valve in the national program: A claim which would embarrass a 
friendly country might not be pressed. Where shall this discretion lie 
in an international program? What shall be the standards for its exer- 
cise? It would be wise to answer these questions at the outset. 

Subrogation is also likely to raise problems in the event that the defi- 
nition of expropriation is broad enough to include regulations which deny 
to the owners the fruits of the enterprise. Assume, for example, that the 
local government adopts a rate schedule for utilities which is caleulated 
to force private utilities out of business. At what point shall the guaran- 
tee agency claim indemnification ? 

Both the United States and Germany (but not Japan) require the con- 
sent of the recipient country to a proposed investment before a guarantee 
will be issued. The Council of Europe and Van Eeghen proposals take 
the same position. From the point of view of a national program, prior 
consent offers the advantages of a safeguard agaiinst charges of economic 
imperialism, a deterrent to later expropriation, and, hopefully, an as- 
surance that the project will fit into the local plan of development. It 
has the disadvantage of adding a time-consuming step to the already 
cumbersome process of securing a guarantee. An international agency 
may find some middle ground. A general consent to investments of a 
particular type might be negotiated. If a multilateral treaty is used, 
much of the sense of participation and responsibility which appears to be 
an objective of the consent requirement would be already created. In 
those circumstances, it might be well left to each individual country to 
indicate to the administering authority whether and on what basis it 
desired to be consulted before guarantees were issued. 

While guarantee programs to date have been oriented toward private 
enterprise, there is no reason to foreclose the possibility of guaranteeing 
certain types of government obligations, and a bare framework for this 
might be created in the enabling treaty. There are, no doubt, different 
criteria for a portfolio investment guarantee of this sort, and hard cases 
might present themselves if the local government appeared to be assuming 
the functions of private capital. The United States Export-Import Bank, 
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which has power to lend to both governments and private enterprises, or 
many occasions has been forced to judge whether a project for which 
financing was sought belonged properly in the public or private sector, 
so that it might be guided in its consideration of a loan application.®* 
This is a question of economic philosophy on which the members of an 
international organization might, and in fact would be likely to, disagree. 

One of the intriguing possibilities of an international guarantee plan 
is the chance of progress toward a multilateral investment code. There is 
no doubt about the difficulties under which any one of the affluent nations 
labors in dealing with a poorer country on the subject of the treatment 
to be accorded private investment by its nationals. Experience suggests 
that a good deal more progress in this direction could be made by an 
international agency. This concept of the guarantee plan as the thin end 
of a wedge was held by the Consultative Assembly of the Council of 
` Europe in connection with its plan for the development of Africa, the 
report stating that ‘‘even if it should appear that an Investment Statute 
' cannot be adopted within a short time, a Guarantee Fund would help to 
establish cooperation between Africa and European States on a sound 
basis. . . .”” © 

Some minimum of agreement about private investment is of course 
necessary even to the most rudimentary guarantee plan. In this con- 
nection the Consultative Assembly report goes on to say: 


[The] international guaranty fund takes for granted that, generally 
speaking, the participating countries are agreed upon the rights and 
duties of investors and borrowers. Such agreement may be expressed 
either formally by virtue of the participating countries acceding to a 
statute on foreign private investments, or it may exist de facto. 


This may be putting the matter too strongly. While admittedly there is 
no basis for guarantees in a purely socialist economy, there are differences 
in attitude toward economic rights and duties which can be accommodated 
in a guarantee plan. Drawing too strict a line at the start would seriously 
reduce chances of future progress. 

As noted above, direct attempts to secure multilateral agreement on ex- 
propiration of investments have failed because of the reluctance of de- 
veloping nations to make broad commitments which might limit their 
freedom of action in the future, while, on the other hand, quite extensive 
undertakings have been made in individual cases. Excessive pressure to 
reach agreement in principle tends to result in a hardening of positions 
which makes later dealings with respect to individual cases more difficult. 
At the outset, therefore, the question is quite simply how far the wedge 
can be pushed without shattering the log asunder. 

Participation in an international guarantee plan could carry with it a 
substantial inducement for undertakings of this kind. A participating 


54 Sauer, ‘‘The Export-Import Bank and Private Foreign Investment,’’ 19 Fed. Bar 
Journal 327 (1959). 
55 Council of Europe, note 36 above, at 2. 
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eountry has the chance of receiving guarantees upon investments flowing 
from any country in the world, rather than just from those countries 
now operating national programs, and to that extent enjoys an advantage 
in the competition for investment capital. Experience with other types 
of development programs also indicates that most countries prefer to 
receive benefits from an international agency, doubtless because of the 
feeling that they will be given without attempts to influence other national 
policies. Even if undertakings concerning protection of investments were 
not an absolute condition of participation, there might still be rewards for 
such undertakings in the form of a lower premium or more liberal bene- 
fits. A voice in the management of the agency may also prove attractive 
to a developing country. 

I£ agreement on treatment of investments is to be secured, not only 
must participation be made attractive, but the undertakings requested must 
be kept down to a reasonable level. Such undertakings might, for example, 
be confined to new investments. In this area many countries are already 
giving preferential treatment through a variety of tax and other conces- 
sions designed to attract new industry, and there is generally a chance for 
the government to exercise some discretion as to whether the investment 
shall be permitted at all. Ifa more limited undertaking were desired, it 
could be confined to insured investments or to discriminatory actions fall- 
ing outside the area of general social reform. 

Taken as a whole, the treaty program of an international guarantee 
agency could make an important contribution to international good be- 
havior toward investment property. It will require delicate guidance by 
its sponsors so that everything is not lost by too much being sought. 


CONCLUSIONS 


With all its complexities and difficulties, the idea of an international 
investment guarantee agency deserves further development by the World 
Bank and other interested organizations. At the present stage, guarantees 
can only be termed one useful tool among many for improving the in- 
vestment climate in the developing nations. 

An important accomplishment of such a program would be the creation 
of a framework within which both capital-exporting and capital-import- 
ing nations could work toward a reconciliation of their views on expropria- 
tion. Too much should not be asked at first in the way of commitments 
on this subject; it is clear that it will not be given. But within the frame- 
work of a joint effort to secure private investment against political risks, 
one can hope that the incidence of these risks will itself be diminished. 

_ There is a temptation to be dazzled by the idea of a single, world-wide 
system of guarantees, catering to all investors and replacing all other 
guarantee programs. But experience suggests a more modest approach. 
For the present, it would be more desirable to work with, and supplement, 
national programs rather than to replace them. A firm step rather than 
a great leap forward seems called for at this time. 
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INTRODUCTION ` 


On June 22, 1953, important amendments to the Netherlands Consti- 
tution concerning the administration of foreign affairs came into force. 
Among the most radical probably was the recognition by our Constitution 
of the primacy of international agreements and of decisions of interna- 
tional organizations over rules of municipal law. This spectacular innova- 
tion inspired the editors of the Chicago Daily Tribune, when announcing 
this event in their issue of December 12, 1952, to choose as a headline: 
“Less than a Nation.” - 

The present author enjoyed the privilege of setting forth the essential 
features of the 1953 Revision. Ten years have elapsed since then, ten 
years of experience and habituation. There seems to be every reason now 
to investigate whether The Netherlands is still a nation and, if not, what 
has become of it. A new stock-taking is all the more called for, since in 
1956, though at that time the teething troubles were hardly past, the 
said articles were submitted to a technical revision necessitated by experi- 
ence gained in the first years. 

The essence of the 1953 Amendments may be summarized as follows: 


1. They adapt the constitutional provisions on the declaration of war 
to modern international law (Articles 58 and 59). 

2. They put the treaty-making power of the Crown more strictly under 
the control of the Staten-Generaal (Articles 60, 62). 

3. They provide a more flexible procedure of parliamentary approval of 
international agreements (Article 61). 

4. They render it possible to deviate from the Constitution if the de- 
velopment of the international legal order so requires (Article 63), and 
they accept the possibility of yielding authority to international organiza- 
tions (Article 67). 

5. They ensure the binding force of international law as prevailing over 
municipal law, and authorize the courts to test national statutes as re- 
gards their conformity with international agreements and decisions of 
international organizations (Articles 60 (third paragraph), 65, 66 and 67 
(second paragraph) ). 


1‘‘The Netherlands Constitution and International Law,’ 47 A.J.I.L. 537 (1953). 
88 
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. In the present article there will be examined as to each of these items 
(a) the amendments adopted in 1956, and (b) the way in which the rele- 
vant articles have been applied in the course of legislative, administrative 
and judicial practice. A general appraisal will be given in a concluding 
section. 

During the second reading of the 1953 Amendments, the suggestion was 
made by members of Parliament and by the Government that a technical 
readjustment of some of the amended articles might be desirable. Conse- 
quently, an advisory commission was set up in September, 1954, consisting 
of experts in the field of public law and international law, presided over 
by the late Professor Kranenburg, member of the Council of State. Most 
of the amendments suggested by the Commission (hereafter referred to 
as ‘‘the Commission’’) were endorsed by the Government.? From the out- 
set it had been emphasized by the latter that only technical amendments 
would be taken into consideration.” Having regard to the fact that the 
provisions adopted in 1953 had been in force for only a couple of years, 
both the Government and the Commission were of the opinion that sub- 
stantial modifications were not advisable. After having passed the Cham- 
bers of Parliament in two readings, the said amendments entered into force 
by virtue of their solemn proclamation on September 10, 1956.* 

Another event, of no less importance, was the entry into force of the 
Charter of the Kingdom of The Netherlands on December 29, 1954, laying 
the foundations of a new legal order accepted by the three component parts 
of the Kingdom: The Netherlands, the Netherlands Antilles and Surinam.’ 
The Charter, which ranks above the Netherlands Constitution, delegates the 
regulation of some matters, such as the conduct of foreign affairs, to that 
Constitution, although it itself also contains a few provisions on these 
matters.® 

2See Explanatory Memorandum, Annexes to the Proceedings of the States-General 
(Bijlagen bij de Handelingen der Staten-Generaal; hereafter to be abbreviated as 
Bijlagen), Second Chamber (II), 1958-1986, 4133 (R 19), No. 8, with the Commis 
sion’s Report appended. References to the pages of the Commission’s Report are to 
the pages of this appendix. For a critical appraisal of that Report, see Van Eysinga 
in Nederlands Juristenblad, 1955, p. 616. 

2 It should be noted in passing that a more general and systematic revision of the 
Netherlands Constitution, not restricted to specific topics such as the present subject 
matter, has been deemed desirable in various quarters. Although proposals to that 
effect were made by a commission appointed for that purpose by the Government, the 
so-called Van Schaik Commission, this general revision came to nothing. So the 
general trend in The Netherlands seems to be that advantage is being taken of the 
regular elections of Parliament for introducing amendments of a fragmentary ehar- 
acter only, as was also the case in 1956. Cf. 47 A.J.I.L. 587, 688 (1953). 

1 Staatsblad (Bulletin of Acts and Decrees) 1956, Nos. 437 and 446. The complete 
text of the Constitution as amended in 1956 is to be found ibid., No. 472. 

The English version of the relevant parts of the Constitution, Arts. 58-67, as they 
stand after amendment in 1956, is appended to the present article on page 107. For 
comparison with the text as it was before, see 47 A.J.LL. 588 et seg. (1958). 

58ee Van Panhuys, ‘‘The International Aspects of the Reconstruction of the King- 
dom of the Netherlands in 1954,’? in 6 Netherlands Int. Law Rev. 1 et seg. (1958); an 
English translation of the Charter is reproduced ibid. at 107. 

e Arts. 3 (1 b), 5, 24-29. 
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‘J. Provisions ON THE DECLARATION OF WaB . 


Notwithstanding the fact that suggestions for their completion had been 
made in various quarters, Articles 58 and 59 relating to the settling of 
international disputes and to the question of war and peace were not 
altered in 1956. These suggestions were occasioned by the fact that 
Article 59 (dealing with the state of war and its termination) was con- 
sidered to be insufficiently attuned to modern requirements. Though that 
article has rightly done away with traditional conceptions about aggres- 
sive war, it was held that, in addition, something positive had to be pro- 
vided corresponding to the modern concept of lending military support to 
collective security actions. Therefore the Van Eysinga Committee had 
proposed to provide that military forces would not be made available for 
such actions except after previous consultation with the Staten-Generaal." 
Though favorable to this suggestion in principle, the Government took the 
view that this question fell rather within the framework of the consti- 
tutional provisions on military matters contained in the tenth chapter 
of the Constitution. 

The Van Schaik Commission had also made a proposal on this matter, 
though its wording was slightly different from the Van Hysinga formula, 
namely : 


The King can make no military forces available for the collective 
maintenance of the law (collectieve rechtshandhaving) except with the 
previous consent of the United Assembly of the Staten-Generaal, 
unless the Kingdom is bound thereto in pursuance of its international 
obligations.’ 


Remarkably enough, the Government did not adopt any of the sugges- 
tions made by the two Commissions, although, on the occasion of the 1956 
revision, a few amendments were introduced into the tenth chapter. In 
accordance with the views expressed on this point by the Kranenburg 
Commission, the Government argued that it would be too difficult to find 
an adequate formula covering all conceivable situations.” 


It should be noted in passing that the said amendments—abrogating 
certain restrictions placed upon sending members of Netherlands military 
forces to places outside Europe (.¢., the former Articles 198 and 199)— 
may have a bearing on the participation by The Netherlands in interna- 
tional collective actions. It is true that these articles did not preclude the 
Netherlands’ sending a contingent to participate in the United Nations 


747 AJ.I.L. 542 (1953); see, on this and other proposals, Van Panhuys, ‘‘De 
regeling der buitenlandse betrekkingen in de Nederlandse Grondwet’’ (The Regulation 
of International Relations in the Netherlands Constitution), Report to the Netherlands 
Branch of the International Law Association, Mededelingen van de Nederlandse 
Vereniging van Internationaal Recht, No. 34 (1955), p. 29 et seq. 

8 Cf. Report referred to in previous note, p. 33. These proposals are of a similar 
tenor to the provision inserted in the Danish Constitution in 1953. Cf. Revue du droit 
public et de la science politique, 1954, No. 1, p. 78. 

® Expl. Memo. (4183 (R 19)), p. 1, in conjunction with the Report of the Commission, 
p. 9; see also Memo of Reply, First Chamber, p. 5. 
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action in Korea, but this contingent consisted of volunteers only. Since 
the 1956 amendment, a limitation to volunteers would no longer be neces- 
sary from a constitutional point of view.1? In any event, expectations, 
possibly raised by the Government’s promise that the problem of parlia- 
mentary control of Netherlands participation in collective action would be 
favorably considered on the occasion of a more general revision," have 
not as yet been realized. 

Fortunately, the provisions concerning war have found no application 
in the period described here. It is true that in 1960 diplomatic relations 
between The Netherlands and Indonesia were broken off by the latter in 
connection with the dispute over Western New Guinea. Later on, this was 
followed by military skirmishes, but this latter situation, brought to an 
end by the Netherlands-Indonesian Agreement of August 15, 1962,1? never 
necessitated any statement by the Government declaring that the Kingdom 
was at war with Indonesia. This phenomenon of performing hostile acts 
without admitting a formal state of war—sometimes called a status mixtus 
—is not uncommon in our days. 


TI, PARLIAMENTARY CONTROL OF THE TrREATY-Maxkine POWER 1 
A. Revision 


This matter is dealt with both in Article 60 (1) and (2), laying down 
as the principal rule that all international agreements require parlia- 
mentary approval for their entry in force, and in Article 62 listing a 
few exceptions to that rule. 

Article 60(1) has remained unchanged. A suggestion that a special 
provision should be inserted covering cases where treaties are ratified 
without any preceding signature, such as the conventions drawn up under 
the I.L.O. Constitution, was not accepted.” In accordance with the Com- 
mission’s recommendations, the Government adhered to the view that in 
these cases Article 60 can be applied per analogtam. In a similar vein 
they also maintained that agreements purporting to enter into force upon 
signature could, if necessary, be submitted to Parliament even prior to 
their signature; up to now no such instances have occurred. 


10 See ad 4023 (R 10), first Bill, Bijlagen I, 1955-1956, No. 151, p. 4. The Gov- 
ernment’s reply was a little hesitant, see ibid. No. 151a, p. 4. 

11 Cf. 47 AJL. 543 (1953). 

12 Tractatenblad (hereafter cited as Trbl.) (Netherlands Treaty Series), 1962, p. 77; 
57 A.J.LL. 493 (1963). 

13 Cf. Green, ‘‘ Armed Conflict, War, and Self-Defence,’’ in'6 Archiv des Völkerrechts 
888 (1956-1957). 

14 The system adopted in the folowing sections of this paper implies that Art. 64, 
relating to accession to and denunciation of agreements, will receive no attention. 
This is no deadly sin, as its revision in 1956 was of a purely drafting nature, while 
in regard to its application nothing happened worth reporting here. See Report of the 
Commission and Explanatory Memorandum, cited note 2 above, ad Art. 64. 

15 Proceedings First Chamber, 1955-1956, pp. 378 and 401; Expl. Memo, p. 3; 
Report of the Commission ad Art. 60. 
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In Article 60(2) the term communicated (medegedeeld) was substi- 
tuted for submitted (overgelegd). This was done in order to contrast the 
communication ad informandum, which is required for all agreements, re- 
. gardless of whether they are subject to parliamentary approval or not, 
with submission for approval as provided in Article 61.7° 

Article 62, enumerating the exceptions to the requirement of parlia- 
mentary approval, underwent various modifications. In the first para- - 
graph under b, the words, ‘‘in so far as the Act of Approval did not 
otherwise stipulate,’’ were substituted for ‘‘provided that the States- 
General, when they gave their approval to the agreement, did not make a 
reservation in this respect.’’ The reason for this amendment was to make 
it clear, in conformity with practice, that such a reservation cannot be 
made in cases of a tacit approval. Under the new text, the reservation can 
only be made by an amendment to the bill of approval, this being a right 
of Parliament solely to be exercised by its Second Chamber.’ 

The revision of Article 62(d) concerns the question whether it is legiti- 
mate for the Government to enter into secret agreements. In conformity 
with views already expressed by the Government during the debate in 
Parliament preceding the 1953 revision,** the Commission held that under 
the 1953 text the conclusion of such agreements is allowable. However, 
in order to eliminate any doubts, it proposed to substitute ‘‘ecogent’’ for 
“urgent” and to delete from the original text the words ‘‘without de- 
lay.” Although initially the Government wanted also to delete the word 
“definitely? in order to obtain more elbow-room, the text as finally 
adopted is identical to that proposed by the Commission.}? 

The amendments to the second and third paragraphs are of a tech- 
nical nature, partly necessitated by the re-wording of Article 61. It may 
be of some interest to note that the term ‘‘legally possible,’’ used in the 
second paragraph, refers not only to the provisions of the agreement but 
also to rules of unwritten international law concerning the lawful means 
of abrogating a treaty.” 

Finally, it should be observed that the Government, concurring with the 
views expressed by the minority of the Commission, did not subscribe to 
the latter’s proposal to specify that agreements concluded under Article 
62(d) can only be submitted to express approval, as distinct from the 
tacit procedure.*? 


B. Application 


From the outset it has been realized that the rigid rule of parliamentary 
control enacted in 1953 might give rise to difficulties with other govern- 


16 Report of the Commission ad Art. 60; thelr suggestion was accepted by the 
Government on a proposal moved by the 2d Chamber, see Bijlagen 4183 (R 19) No. 
9, and Proceedings 24 Ch. 1955-1956, p. 800. . 

17 Report of the Commission, ad Art. 62; Memo of Reply I, p. 5. 

18 Of. 47 AJL. 549 (1958). 

19 Bijlagen II, 1955-1956, 4133 (B 19), No. 10; Proceedings I, p. 810. 

20 Memo of Reply HU, p. 4. 31 Expl. Memo, p. 4. 
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ments having wider powers. This fact has given birth to two practices: 
(1) the provisional application of agreements pending their approval by 
Parliament; (2) the conclusion of agreements for one year with a proviso 
for their tacit renewal after that period. , 

Ad (1). Although this practice was already known under the Consti- 
tution as it was prior to 1953, it came to full prosperity under the new 
regime. Article 11 of a bilateral Air Navigation Agreement with Liberia 
of November 28, 1958, may be quoted as a sample: 


The present agreement shall be provisionally applicable from the 
date of its signature and shall come into force on a date to be laid 
down in an exchange of notes stating that the formalities required 
by the National Legislation [sic] of each Contracting Party have been 
accomplished.”? 


The question may well be asked whether this arrangement for ‘‘pro- 
visional application’’ constitutes in itself a binding, albeit provisional, 
agreement, If so, the Government would have no power to accept such 
undertakings. From a constitutional point of view, subject of course to 
their political responsibility vis-à-vis Parliament, the Netherlands Govern- 
ment is authorized to make non-binding arrangements with other states. 
Whether an arrangement has binding force or not must be ascertained from 
the intention of the parties. Cases may well be conceived in which opinions 
differ as to what was in fact intended.”* 

In the present instance it must, in any case, be presumed that the 
Netherlands Government does not regard stipulations of the type quoted 
above as binding under international law. This is borne out by the fact 
that agreements of this type are listed in the Index of the Tractatenblad 
under the heading ‘‘Agreements not yet entered into force.’’ This 
practice is equally followed in cases where the agreement to apply a treaty 


22 Trbl. 1959, No. 4. Provisions on the provisional application of multilateral 
treaties also occur; see, ¢.g., Art. 16(b) of an agreement, Sept. 7, 1956, on the European 
factory for isotopic separation of uraninm, Trbl. 1957, No. 26; and the International 
Coffee Agreement, 1962. 

23 A eomplete confusion existed, not only between members of Parliament and the 
Government, but also among the members of the Cabinet themselves as to the legal 
character of the decision to accelerate the realization of the Common Market adopted 
at Brussels on May 12, 1960, by ‘‘the representatives of the States members of the 
EEC assembled within the framework of the EEC Council of Ministers’’ (of. Official 
Gazette of the European Communities, Sept. 12, 1960, p. 1217): Was this a decision 
taken under Art. 14(7) of the E.E.C. Treaty, was it a binding agreement implementing 
Art, 15(2) of that Treaty, or, thirdly, was it rather a non-binding-agreement in the 
nature of a gentlemen’s agreement? Finally the Netherlands Minister of Foreign 
Affaira eut this Gordian knot by deseribing the decision as one which, not being a 
formal decision of the Counell, should be regarded as a decision sui generis. Though 
stressing, on the one hand, that the decision had certain legal effects, he doubted, on 
the other hand, whether it was of such a nature that it could be enforced by the 
Court of the European Communities. Cf. Proceedings 2d Chamber, 1959-1960, pp. 
1164, 1197, 1212-1218, 1227 and 1235. See also on this decision Catalano, Manuel de 
Droit des Communautés Européennes 31, note 1(1962). 
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provisionally, that is, pending its entry into force, has been laid down 
in a separate protocol or exchange of notes.*4 f 

In final analysis the question whether ‘‘understandings’’ of this kind 
have a binding character or, in other words, whether they are agreements 
in the technical sense, is a question of international law. Article 24 of 
the Draft Articles on the Law of Treaties drawn up by the International 
Law Commission in 1962 deals with a ‘‘provisional entry into force” 
which is perceived as being binding upon the contracting states until 
either the treaty has entered into force definitely or those states have 
agreed to terminate its ‘‘provisional application.” 25 Without any doubt, 
stipulations to that effect would come within the purview of Article 60(2) 
of the Netherlands Constitution, unless, of course, one of the exceptions of 
Article 62 would obtain. In a similar vein the Netherlands Supreme 
Court decided that exchanges of notes agreeing to apply a treaty on a 
provisional basis pending its ratification should be equated to agreements 
proper, at least as regards their internal force of law,’ 

An interesting example of provisional operation of treaties with binding 
effect is to be found in an Agreement between The Netherlands and the 
Organization for Economie Co-operation and Development of September 
30, 1961.77 Since the Convention of December 14, 1960, establishing that 
Organization had come into force before the procedure of ratification in 
The Netherlands was completed, it was agreed in the former Agreement 
that, from the date of the entry into force of the Convention of 1960, The 
Netherlands would assume all the obligations and enjoy all the rights 
flowing therefrom ‘‘as though it had ratified it.’ As the 1961 Agreement 
was concluded for the term of one year, parliamentary approval could be 
dispensed with by virtue of Article 62(1¢) of the Constitution. However, 
there is nothing to prevent states, if they wish to do so, from making 
understandings for the provisional application of treaties not having any 
binding effect, provided that such application is possible under the mu- 
nicipal law of the contracting states. 

Ad (2). The practice has developed to conclude agreements, particu- 
larly bilateral trade agreements, for the duration of one year, but subject 
to tacit renewal for another period of one year, and so on, unless notice 
is given within a certain time limit before the expiration of the said 
period.*® Although the conclusion of agreements for one year, provided 
they do not involve considerable pecuniary obligations, is allowed under 
Article 62(sub c), opinions might be divided on the question whether 
agreements providing for their tacit renewal can still be regarded as 
falling under that heading. They come pretty near to agreements con- 


24 Of., e.g. the Protocol on the Provisional Application of the Statutes of the Euro- 
pean School, Trbl. 1957, No. 246. 

25 57 A.J.IL. 244 (1968). 

26 Decision of Dec. 10, 1954, referred to below in Part V, sub A; see also note 56. 

27 Trbl. 1961, No. 126, 

28 Bee, e.g. Trbl. 1958, No. 108; 1964, No. 78; 1955, No. 76; 1956, No. 20; 1957, 
No. 135; 1958, No. 126; 1959, No. 69; 1960, No. 96; 1961, No. 78. 
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cluded for an indefinite period but providing for their denunciation under 
certain conditions. However this may be, at present a ‘‘convention’’ 
(usage) sanctioning this practice hag come into existence. A recent 
variant of this practice is that the agreement is entered into for one year 
and will be renewed for an indefinite period thereafter unless denounced.”® 
Such agreements are submitted to the States-General after their entry into 
force and must be denounced if approval is not obtained. 

To make more complete the picture of the functioning of parliamentary 
control, a more detailed discussion of Article 62 seems desirable: 


Article 62(a). Under the new Constitution no empowering laws as 
envisaged in this provision were enacted. A bill designed to authorize 
the Government to enter into civil aviation agreements was subsequently 
withdrawn.*° The States-General were of the opinion, and the Govern- 
ment agreed, that the ad hoc procedure provided in Article 62(1) (d) 
should be preferred to an authorization in blank under Article 62(1) (a). 

Article 62(b). Stipulations reserving parliamentary control as made 
possible in this provision were inserted in various bills, e.g., those con- 
cerning the approval of some of the treaties establishing European Com- 
munities.’ Difficulties arose in regard to treaties made in pursuance of 
treaties entered into under the pre-1953 Constitution. The Government 
took the view that the exception laid down in Article 62(1)(b) equally 
applies to agreements implementing treaties entered into before 1953, 
provided that the latter had been approved by the States-General.*? 

Article 62(d). Agreements concluded under this provision are of rare 
occurrence (one or two per annum).™ If not of secret character, these 
agreements were, as far as could be ascertained, submitted to the States- 
General for approval in accordance with Article 62(2). It is not always 
apparent, however, whether a reservation to terminate the agreement in 
case of non-approval, as contemplated in the third paragraph of Article 
62, was made in their regard. That paragraph allows the omission of 
such a reservation whenever this would manifestly conflict with the inter- 
ests of the country. Presumably; no such reservations have been made in 
regard to secret agreements. This procedure was followed by the Dutch 
Government in a somewhat clumsy though well-intentioned manner in re- 
spect to an agreement on financial matters concluded with Indonesia on 


29 See, o.g., Trbl. 1958, No. 110; 1960, No. 116; 1961, No. 86. 

30 Bijlagen, 2d Ch., 1954-1955, 3429, Doe. 4, and ibid., 1958-1959, 4401, No. 9. 

31 Staatsblad 1954, No. 25, Art. 7 (European Defense Community); 1957, No. 498, 
Art. 6 (E.E.C.); 1957, No. 494, Art. 5 (Euratom). The 1.0.8.0. Treaty was con- 
eluded and approved under the old constitution. 

82 See, with regard to an agreement between The Netherlands and the United States 
of June 4, 1954, concerning the development of special weapons, allegedly tending to 
implement the Netherlands-U. S. Mutual Defense Assistance Agreement of Jan. 27, 
1950, Bijlagen I, 1954-1955, 8700-III-115b-pp. 1 and 2, The Agreement of 1954 was 
confidentially communicated to the States-General. 

33 See, ¢.g., Trbl. 1953, No. 133; 1954, No. 75; 1958, No. 101; 1959, No. 71. 
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January 13, 1954: some parts of it were submitted, or at least communi- 
cated, to the Staten-Generaal, while other parts were withheld on account 
of their allegedly secret character. This procedure gave rise to severe 
criticism on the part of the States-General.** For obvious reasons no 
statisties are available concerning the conclusion of secret agreements 
entered into under this heading. In some cases, however, members of 
Parliament having a fine nose may pick up the scent, as may be illustrated 
by Professor Gerretson’s tackling the Government upon a highly classified 
agreement concluded under Article 15(3) of the European Defense Com- 
munity Treaty. 


III. PROCEDURE or PARLIAMENTARY APPROVAL oF INTERNATIONAL 
AGREEMENTS 


A. Revision 


The innovation of Article 61, as amended in 1953, was that it intro- 
duced the procedure of tacit approval as an alternative to approval by 
an Act. Although its text was completely re-worded in 1956, the essence 
remained untouched. The intention of the framers of the new text was 
to express more clearly that the two procedures are of equal rank, whereas 
the 1953 text might have created the impression that tacit approval was 
the normal procedure. 

The only amendment of a substantial character was the deletion of the 
provision that, prior to the termination of the time limit of 30 days re- 
ferred to in Article 61, both Chambers of the States-General could de- 
clare that express approval was not neceasary.** The purpose of this 
amendment was to avoid discussions on the question whether the Chambers 
by making this declaration could overrule a wish expressed by the qualified 
minority. 

Proposals tending to enlarge parliamentary control by excluding the 
procedure of tacit approval with regard to (a) agreements entered into 
under Article 62(1) under d, and (b) self-executing agreements, were not 
adopted in the text as finally enacted." 

A related question was whether the Government, before submitting an 
agreement to Parliament, was under an obligation to consult the Council 
of State (Raad van State). Although the Government adhered to the 
view that from a legal point of view they were not obliged to do so under 
the 1953 regime, they were willing to insert a provision to that effect in 
Article 84 of the Constitution dealing with the Raad van State. This 
amendment was adopted.®® 


34 Bijlagen I, 1954~1955-8700-III-No. 115, p. 16. 

35 See note appended to Bijlagen I, 1958-1954-3200-IIT-117. 

a6 See 47 A.J.LL. 539 (1953). 

37 As to (a), see p. 92 above; as to (b), p. 100 below. 

38 Art, 84, third paragraph. Although the Commission was no leas of the opinion 
that the Raad van State ought to be consulted, their proposals were technically different 
from the one made by the Government. See their Report, pp. 8 and 11. 
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. B. Application 





1, Submitted for 
express approval 
(Art. 61 (2)) 

2. (a). Bubmitted for 
tacit approval 
(Art. 61(3)) 

(b). Express ap- 
proval asked under 
Art. 61(3) 

8. Total of agreements 
submitted for 
approval 

á, Agreements com- 
municsted, not sub- 
ject to parliamen- 
tary approval by 
virtue of Art, 
62(1)a, b, o 

5. Total of agreements 
communicated* 





48 15 63 
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* Not included are agreements communicated in ono period and submitted for approval in a later period. 


The diagram reproduced above ®® enables the reader to visualize the 
volume of international agreements concluded by The Netherlands after 
the enactment of the new Constitution (June 22, 1958), and the pro- 
cedures applied, 

One of the things to appear from it is that cases in which submission 
for express approval, as provided in Article 61(3), is asked by Parliament 
are becoming less frequent. Furthermore, it shows that the procedure of 
tacit approval is more frequently employed than that of express approval. 
If one remembers that the introduction of the tacit approval procedure 
in 1958 was intended to remove certain practical inconveniences attaching 
to the rigid rule of parliamentary approval, it can be concluded that 
this procedure has served this purpose well. The diagram also shows the 
frequency of international agreements entered into on behalf of the King- 
dom as a whole, as compared to those made on behalf of The Netherlands. 


89 The present author is indebted to Mr. M. J. Van Emde Boas, assistant lecturer at 
the University of Leyden, for having composed this diagram on the basis of data pub- 
lished in the Jaarboek van het Ministerie van Buitenlandse Zaken, and for his valuable 
assistance also in other respects. 40 Of. 47 A.J.LL. 548 (1953). 

41 Of., on this matter, Van Panhuys, 5 Netherlands Int. Law Rev. 14-16 (1958). 
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TV. CERTAIN ASPECTS or TEHE RELATIONSHIP BETWEEN THE CONSTITUTION. 
AND INTERNATIONAL AGREEMENTS, PARTIOULARLY WITH REGARD 
TO SUPRA-NATIONAL ORGANIZATIONS 


A. Revision 


Article 63 was inserted in 1953 with a view to enabling the treaty- 
making power to conclude agreements containing provisions deviating from 
the Constitution, in particular those instituting international organizations. 
Apart from a technical modification of its second sentence necessitated 
by the redrafting of Article 61 (see above), this article remained un- 
changed in 1956. The Government did not join the majority of the 
Commission in their suggestion to transfer the third paragraph of Article 
60—prohibiting the courts from enquiring into the constitutionality of 
agreements—to Article 63 and to re-word it in such a manner as to make 
it clear that this provision only precluded judicial review as to the alleged 
intrinsic unconstitutionality of agreements, thus leaving the courts at 
liberty not to apply agreements made in violation of the rules laid down 
in Article 60(2) in conjunction with Articles 61 and 62. Hesitating 
to give such a narrow meaning to Article 60(3), the Government declared 
that they considered this proposal to overstep the scope of a purely techni- 
cal modification. 

Article 63 should be seen in close connection with Article 67(1) pro- 
viding for the conferring of legislative, administrative and judicial powers 
on international organizations, including those of a ‘‘supra-national’’ 
character. From its very conception, the precise relationship between the 
former article and Article 67(1) in regard to the various possible con- 
tingencies has never been entirely clear. So it is understandable that 
in 1956 this question came up for discussion again. Both the Govern- 
ment and the Commission were of the opinion that it was not feasible 
to indicate in which cases the grant of powers contemplated in Article 
67 would amount to a derogation from the Constitution. In order to 
clarify, however, that Article 67(1) did not rule out de plano the ap- 
plicability of Article 63 to the making of agreements conferring powers 
on international organizations, a reference to Article 68 was inserted in 
Article 67.“ 


B. Application 


The procedure provided in Article 63 was only applied in a few cases, 
namely, in regard to the European Defense Community Treaty *® and 
the above-mentioned Agreement between The Netherlands and Indonesia on 


42 See, on this matter, the Report of the Commission, p. 13, and for the opinion of 
the dissenting minority, p. 21. Cf. also, Memo of Reply, p. 2, Proceedings I, 1955-1956, 
p. 401. On the distinction between intrinsic and extrinsic unconstitutionality in rela- 
tion to Art. 63, see 47 A.J.LL. 551 (1953). As to the intrinsic unconstitutionality of 
agreements, the reader should also consult Section V below. 

48 Bee also 47 AJ.LL. 552 (1953). 

tt Report of the Commission, p. 15, in conjunction with the Expl. Memo, p. 5. 

45 See Art. 6 of the Act of Jan. 22, 1964, Staatsblad 1954, No. 25. 
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New Guinea.“® In both cases the procedure was applied not at the pro- 
posal of the Government but on the suggestion of Parliament. 

A second common feature in both cases was that no consensus existed 
as to whether the treaty really derogated from the Constitution, though 
the Government was ready to admit that dowbts concerning the consti- 
tutionality of the treaty were justified. The clauses inserted in the Acts 
of approval are accordingly couched: ‘‘The approval takes place, insofar 
as necessary, with due observance of Article 68.’’ #7 In the case of the 
E.D.C. Treaty, doubts existed as to the admissibility of compulsory mili- 
tary service to be performed in other than strictly national armies. As to 
the New Guinea Agreement, the doubts stemmed from Article 1 of the 
Constitution laying down that the territory of the Kingdom comprises 
The Netherlands, Surinam, the Netherlands Antilles and Netherlands New 
Guinea. According to some, this provision only contains a geographical 
description, while others regard it as of juridical relevance. Even if the 
latter view should be accepted as correct, Article 1 must be read in con- 
junction with Article 3(2), stipulating, inter alia, that the frontiers of 
the Kingdom may be modified by law. It has been argued that this pro- 
vision allows the legislature to approve treaties providing for the cession 
of territories.** 

It is interesting to note that the procedure of Article 63 was not applied 
in respect of the European Common Market and Euratom treaties. Ap- 
parently, both the Crown and the States-General were of the opinion that 
the intrinsic constitutionality of these treaties, although they conferred 
large powers upon the organs to be established under them, was beyond a 
shadow of a doubt. 

Application of Article 63 logically implies that the Government and 
the States-General are of the opinion that the agreement so approved is 
required by ‘‘the development of the international legal order.” While 
this is easily understood as far as the E.D.C. was concerned, it is more 
difficult perhaps in regard to the New Guinea Agreement, that is to say, 
if one takes into account the attitude adopted by the Cabinet during the 
preceding negotiations. It is true that the Government denied the exist- 
ence of any derogation from the Constitution in the latter Agreement, 
but the fact that the Government did not oppose the proposed reference to 
Article 63 implied that they considered that the Agreement was required 
by the development of the international legal order insofar as any doubt 
was justified.* This implication, however, the Government refused to ad- 
mit. 

46 Art. 2 of the Act of Sept. 14, 1962, Staatsblad 1962, No. 863; see also note 12 
above. 41 Italics added. 

48 Art. 63 was not applied when, on Feb. 21, 1963, the Second Chamber approved 
the general Netherlands-German treaty of April 8, 1960, concerning the regulation 
of various matters, although this treaty provides for the retrocession to Germany of small 
portions of German territory assigned to The Netherlands in accordance with inter- 
Allied arrangements of 1949. The status of these areas was a provisional one, how- 
ever. Cf. Trbl. 1960, No. 68. 


49 In this sense Professor Samkalden in his capacity as member of the First Chamber, 
Proceedings 1961-1962, pp. 605-609. 
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V. RELATIONSHIP BETWEEN INTERNATIONAL Law AND MUNIOIPAL Law 
A. Revision 


Articles 65 and 66 are concerned with the internal applicability of 
international agreements and their supremacy over municipal legislation. 
As laid down in Article 67(2), these rules also obtain with regard to de- 
cisions emanating from international organizations.°° Articles 65 and 
66 were rather drastically redrafted in 1956; the essence of this version 
can be summarized in three points: °* 

1, Their sequence was reversed; it was deemed more logical that the 
provisions on the internal force of agreements should precede that declaring 
their supremacy. 

2. In order to avoid the inference that agreements entered into and 
duly published prior to the enactment of a statute on the publication 
of agreements, as prescribed in Article 66 (old version),°? would have 
no force of law if not published in accordance with that statute, the 
provisions on the publication of agreements and on the internal applica- 
tion of agreements were separated, 

3. Acting on the assumption that the provisions concerning the internal 
force of agreements and their supremacy over municipal law as enacted 
in 1958 were restricted to self-executing agreements,®® the drafters of the 
1956 version expressed this more explicitly. Thus Article 65 now stipu- 
lates that provisions of agreements which, ‘‘according to their terms, can 
be binding upon anyone,’’ shall have such binding force after being pub- 
lished. Article 66 has been similarly re-worded. 

The Government did not accept the interesting proposal by the Com- 
mission that agreements containing self-executing provisions and not fall- 
ing under one of the exceptions listed in Article 62 should always be 
subjected to express approval."* Nor could they, a fortiori, agree to a 
suggestion made by the minority of the Commission to the effect that no 
agreement—including those enumerated in Article 62(1)(b)-(d)—could 
become binding upon private persons unless approved by an Act. The 
minority asserted that the possibility of the executive making rules bind- 
ing upon citizens without prior consent of the legislature, as implied in the 
system adopted in 1953, was in fact a retrogression to a situation which 
in the history of our legislation existed only before 1848.5" The Govern- 


so Art. 67 (2) was not altered in 1956. 

51 Bee Report of the Commission and Expl. Memo on Arts. 65 and 66. 

52 This is the law enacted on June 22, 1961, Staatsblad, No. 207; so far it has not 
entered into force. During the parliamentary debato on the 1956 Revision, opinions 
appeared to be divided on the question as to how the situation was under the 1953 
text, see Proceedings II, pp. 804 and 807 (1955-1956). 

53 Of. 47 AJ.LL. 553 (1958). 

s4 Cf. the Commission’s Report, p. 14; a different opinion was voiced by a minority, 
ibid., p. 21. 

56 Ibid., p. 23. The proposal suggested by the said minority, consisting of authori- 
ties in the fleld of publie law, might well be compared to some parts of the Bricker 
Amendment in the United States. A provision of similar tenor is contained in Art, 29 
(6) of the Irish Oonstitution. 
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ment tried to rebut that argument, inter alia, by pointing to a Supreme 
Court judgment of December 10, 1954, in which it was ruled that, even 
prior to 1953, agreements not approved by Parliament could contain rules 
directly binding upon private individuals." 


B. Application 


As prior to the enactment of the Constitution of 1953, Dutch courts 
continued to apply international agreements of a self-exeeuting character 
after that date.57 In a broad sense it can be said that this application 
of treaties implies the acceptance of their capacity to modify or derogate 
from existing rules of municipal law, including acts of Parliament.®* So 
the judicial application of the Hague Convention on Civil Procedure of 
July 17, 1905, in fact amounts to a derogation from legislative rules, such 
as those exacting security for costs from foreigners and similar pro- 
visions.” But, as was said above, this is no novelty as compared with 
earlier case law.°° 

In view of the restriction of the ‘‘supremacy clause’’ laid down in 
Article 66 (new version) to treaties ‘‘which according to their terms can 
be binding on anyone,” great significance must be attached to a Supreme 
Court decision of June 1, 1956, in Institut national des appellations 
d’origine des vins et eaux de vie v. J. Mettes, in which a rather limited 
meaning was given to this term. This was an action for damages brought 
by a French association of vinegrowers against a Netherlands subject, 


56 Proceedings II, 1955-1956, pp. 801 and 803; the judgment has been reported in 
4 Nederlands Tijdschrift voor Internationaal Recht (Netherlands Int. Law Rev.) 85 
(1957). 

57 Cf., inter alia, cases reported in 5 Netherlands Int. Law Rev. 210 (1958) (Warsaw 
Convention on Air Transport); ibid, 394 (Treaty on Social Insurance); 4 ibid. 211 
(1957) (Revised Convention of Mannheim concerning Navigation on the Rhine); 8 
ibid. 289 (1961) (conflict between Hague Convention with regard to Divorcee and 
Judicial Separation and Geneva Convention concerning the Statua of Refugees); tbid. 
190 (Bretton Woods Agreement), 

58 Special attention should be drawn to divergent judicial decisions concerned with 
the relation of the Geneva Convention on Road Traffic of Sept. 19, 1949, which became 
effective for The Netherlands on Oct. 19, 1952, to prior trafic legislation, including 
the Road Traffle Act. The true purport of this Convention gave rise to controversies. 
Some courts deemed that certain provisions of penal law were abrogated by the Con- 
vention in respect of persons entitled to its benefits, Others held that the Convention 
did not contain provisions of a self-exeeuting nature and could not, therefore, be 
applied as a Jaw. Some courts simply denied the existence of a conflict between the 
Convention and the said legal provisions. See 1 Netherlands Int. Law Rev. 828, 329 
(19538-1954) ; 2 ibid. 208, 209 (1955); 4 bid. 87 (1957); 8 tbid. 383 (1961). 

59 See cases reported in 2 ibid. 296 (1955); 8 ibid. 167 (1956); 5 ibid. 892 (1958); 
6 ibid. 194 (1959); 8 ibid. 194 (1961) (this case also related to the Netherlands- 
American Treaty of Friendshtp of 1956). 

60 See, on this earlier case law, Erades and Gould, The Relation between International 
Law and Municipal Law in the Netherlands and in the United States 807-826 (1961). 

616 Netherlands Int. Law Rev. 899 (1959). A different view waa adhered to by 
Advocate General Langemeyer (as he then was), who gave a brilliant description of 
the concept of a self-executing agreement provision. Ibid. 403 et seg. 
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Mettes, who has sold bottles labeled ‘‘Cognac Vieux,’’ the content of 
which was not French cognac. The action was mainly based on Article 
11 of the French-Netherlands Commercial Treaty of May 28, 1935, agreed 
to be provisionally operative between the two contracting states. In this 
article each of the high contracting states undertook to protect products 
from the territory of the other party against unfair competition, especially 
by ‘‘maintaining or taking’’ prohibitive measures against the use of wrong 
indications as to the geographical origin of such products. This article 
was so worded that it could easily be applied by the courts in conjunction 
with legal provisions already in force. Contrary to the course followed 
by the Supreme Court in decisions prior to the 1953 revision in regard to 
comparable treaty provisions, it refused to recognize the self-executing 
nature of the relevant provisions of the above-mentioned treaty. 

The Court held that these provisions, besides imposing the obligation 
upon the contracting states to prohibit and to prevent certain acts, did 
not state at the same time that an obligation for everyone to abstain from 
such acts would exist after Article 11 entered into force. This judgment 
has rightly been criticized by authoritative writers for unnecessarily re- 
stricting the direct application of treaties and thus impliedly limiting the 
courts’ constitutional capacity and duty to review statutes. 

Interesting case law concerning the direct applicability of agreements 
was occasioned by the E.E.C. Treaty, specifically its Articles 85 and 86 
prohibiting certain restrictive trading agreements and concerted practices. 
The general trend of the judgments so far delivered in The Netherlands 
was that, in the absence of implementation rules to be issued by the organs 
of the Community under Article 87 of the Treaty,** these articles could 
not be regarded as self-executing.® 

On the other hand, recognition of the self-executing character of Article 
177 of the said Treaty is implied in the decisions of Netherlands courts 
which have suspended their proceedings with a view to obtaining a pre- 
judicial ruling by the Court of the Huropean Communities on the inter- 
pretation of the Treaty in accordance with that article.* For there does 


e2 See Erades, Netherlands Int. Law Rev., loc. ott. 404, and Veegens in his note ap- 
pended to the judgment in Nederlandse Jurisprudentie 1958, No. 424, 

63 For an English translation of the Treaty, see Campbell and Thompson, Common 
Market Law, Text and Commentaries 206 (1962). 

84 Meanwhile, a first set of implementation rules was issued, namely Regulation No. 
17, Feb. 6, 1962 (5 Official Gazette of the European Communities 204 (1962)), as 
amended (see ibid. 1655, 2751, 2918); of. also Campbell and Thompson, op. cit, 447. 

65 See cases reported in 6 Netherlands Int. Law Rev. 405 (1959); 9 ibid. 196 (1962). 
Bee also, President of the Hague District Court, Nov. 24, 1961, Nederlandse Juris- 
prudentie 1962, No. 57; Court of Appeal, Arnhem, tbid. 117; Court of Appeal, 
Amsterdam, as quashed by the Supreme Court Jan. 13, 1961, Nederlandse Juris- 
prudentie 1962, No. 245. 

86 See decisions reported in 9 Netherlands Int. Law Rev. 198 (1962) (Robert Bosch 
GmbH et al. v. De Geus and Vitdenbogerd; see in the same cage the judgment of the 
European Court of April 6, 1962, 57 A.J.LL. 129 (1963). The Court of Appeal at 
Amsterdam, in its decision, referred to in the precoding note, denied that Art. 177 
should be construed as covering summary proceedings as well. 
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“not exist any Netherlands Act enjoining the courts to do so. It may be 
remarked in passing that the judgments to be rendered by the latter court 
under Article 177 are most likely to affect the rulings of the Netherlands 
courts on the direct applicability of international agreements, at least of 
those comparable to the H.H.C. Treaty. A case in point is the judgment of 
February 5, 1963, in N. V. van Gend & Loos v. Netherlands Tax Adminis- 
tration.’ Here the European Court decided that Article 12 of the H.E.C. 
Treaty, prohibiting the introduction of new, or the increase of existing, 
customs duties, may be invoked by private individuals in the courts of the 
member states without any implementing legislation being necessary. 

Decisions by which courts have refused to apply statutes because of 
their being in conflict with earlier treaties are rare. An example is pro- 
vided by a decision of the Rotterdam Court of First Instance, of June 24, 
1955, in N.V. tot voortzetting van de Koninklijke Hollandsche Lloyd v. 
Dampsksbsselskabet Torm A.S. Here Article 742 of the Commercial Code 
(enacted in 1927) concerning the suspension of prescription of actions for 
damages arising from a collision at sea was held inapplicable because of 
its incompatibility with the Brussels Convention of 1910 for the Unifica- 
tion of Certain Rules of Law with respect to Collisions at Sea. This 
decision was quashed by the Court of Appeal at The Hague, as confirmed 
by the Supreme Court in its judgment of April 11, 1958. The former 
held that the relevant provision of the Convention, in which the states 
had reserved a certain latitude of action, was not self-executing so that 
it could not be applied by the courts, whereas the Supreme Court con- 
strued the Convention in such a manner that it was not in conflict with 
Article 742.°8 

Many interesting questions have come up for decision under the Euro- 
pean Convention for the Protection of Human Rights and Fundamental 
Freedoms of November 4, 1950 (entered into force for The Netherlands 
on August 31, 1954). Although the rights defined in the Convention 
are, in principle, also enunciated in the Netherlands Constitution, its 
practical value, as far as The Netherlands is concerned, lies precisely in 
the fact that statutes (as distinct from lower legislation) cannot be re- 
viewed as to their conformity with the Constitution, whereas such re- 
view was made possible in 1953 in respect to their conformity with 
treaties. Fundamental questions can now be raised in the courts, for 
which the latter had no competence before 1953.. Recent case law has 


81 Case 26/62; digested below, p. 194. See also note on this case by Riesenfeld and 
Buxbaum, below, p. 162. 

68 For the various decisions, see 2 Netherlands Int. Law Rev. 425 (1955); 6 ibid. 87 
(1959); 7 sbid. 167 (1960). 

89 For the text of the Convention and its additional Protocol, see 1 Yearbook of the 
European Convention on Human Rights 4 (1955-1956-1957); the Convention is also 
reprinted in 45 A.J.I.L. Supp. 24 (1951); for 1963 Protocols, see below, p. 331. For 
a critical analysis of the Dutch case law, see Van Emde Boas in 1962 Huropean 
Yearbook (to be published). 

To Cf. also Röling, under Supreme Court, April 18, 1961, Nederlandse Jurisprudentie 
1961, No. 273. 
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corroborated the view that the provisions of the said Convention defining’ 
various human rights and the restrictions which may be lawfully placed 
upon their exercise are self-executing. This is impliedly recognized in 
those decisions where Netherlands legislation was reviewed even where 
no conflict was deemed to exist. In its decision of February 24, 1960, 
in X v. Inspector of Taxes, the Supreme Court denied self-executory force 
to Article 13 of the Convention, laying down that everyone whose rights 
set forth therein are violated shall have an effective remedy before a 
national authority.”? The Court rightly pointed out that the courts could 
not derive from this provision more powers than assigned to them under 
existing legislation.” Article 13, being of a different nature than the 
articles defining human rights proper (Arts. 2-12), this verdict cannot 
be said to be in contradiction with the general trend referred to in the 
preceding paragraph. 

An important question came up for decision before the Court of Appeal 
of Arnhem, Article 184 of the Netherlands Constitution contains a pro- 
vision the essence of which is that public manifestations of religion outside 
buildings and enclosed places (which in fact means Roman Catholie 
processions) are not allowed except where this was permitted prior to the 
enactment of the 1848 Constitution. This provision was implemented by 
an Act of 1853. In a case against a Roman Catholic priest prosecuted 
for having conducted a procession outside the confines laid down by the 
Constitution, the said court held that Article 184 was not compatible with 
Article 9 of the Convention containing rules regarding freedom of 
thought, conscience and religion.* The judgment turned on the ques- 
tion whether Article 184, maintaining a situation which might have been 
legitimate in 1848, could still be regarded as a limitation ‘‘necessary in a 
democratic society for the protection of public order” as declared per- 
missible in the second paragraph of Article 9 of the Convention. This 
question—the impact of which might well be compared to the issues at 
stake in Oyama v. State of California and Fuji v. State of California ™— 
was negatively answered by the Court of Appeal. Its decision was quashed 
by the Supreme Court.”? Although the latter’s reasoning is far from 


71 Cf. decisions of the Supreme Court of April 18, 1960, 8 Netherlands Int. Law Rev. 
286 (1961) (General Old Age Pensions Act, entered into foree on Jan. 1, 1957); 
April 18, 1961, 9 ibid. 315 (1962) (Shop Hours Act, 1961); May 5, 1959, 8 ibid. 73 
(1961) (Act on the sale of Alcoholic Beverages of 1931); in none of these cases was 
a conflict between the Convention and the relevant legislation deemed to be present. 
In his decision of June 15, 1961, 9 ibid. 821 (1962), the President of the Court of 
Rotterdam, though expressly leaving open the question whether Art. 4 of the Con- 
vention was self-executing, held that there was no conflict between that provision and 
a Decree on Labor Relations. 728 ibid. 285 (1961). 

T3 Bee, however, Röling’s remark in his note to the judgment, Nederlandse Juris- 
prudentie 1960, No. 483. 

T4 March 8, 1961, 9 Netherlands Int. Law Rev. 317 (1962). 

ts Cf. U. 8. Supreme Court, 882 U. 8, 633; and 44 A.J.LL. 590 (1950); 46 tbid. 
659 (1962). 

16 Jan. 19, 1962, 9 Netherlands Int. Law Rev. 317 (1962); the judgment is diversely 
appraised, see Erades, (bid. 828. 
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‘erystal clear, it appears that this court in fact subjected the constitutional 
provision to a review, but construed the second paragraph of Article 9 
of the Convention as leaving a broad latitude to states in enacting measures 
deemed necessary for the protection of public order. 

In this writer’s previous article the remark was made that practice must 
show whether the courts will extend the new rule contained in the present 
Article 66 of the Constitution to unwritten international law per ana- 
logiam."" Decisions on this question did oceur. So the Supreme Court 
had to express itself incidentally on the question whether it had authority 
to pass judgment on the conformity of Netherlands prize legislation en- 
acted in 1940-1942 with generally accepted notions of the law of nations 
concerning prize law. This was The Nyugat case.* The Court held that 
it had no competence to review the relevant legislation. From the fact 
that in 1956 the supremacy of international law was only recognized with 
respect to international agreements of a self-executing nature, the Court 
argued a contrario that this was not the case as regards unwritten inter- 
national law. It should be observed, however, that this a contrario 
argument is not a strong one if one takes into account that, as far as the 
present author is aware, during the parliamentary debates on the 1953 and 
1956 revisions, no statements were made which might be construed as 
ruling out the priority of rules of customary international law, if sus- 
ceptible of being applied by the courts, over municipal law. This de- 
cision may have been influenced by the fact that the plaintiff corporation 
had pleaded the argument that Article 66 (new) embodied a broad prin- 
ciple which could be applied to rules of customary international law as 
well as to agreements of a non-self-executing nature. In this broad sense 
the argument seems to be unfounded. 

So far the Netherlands courts have not often been confronted with 
decisions of international organizations and the internal binding force of 
such decisions as regulated by Article 67(2) of the Constitution. One 
judgment has been reported in which one of the parties relied on the self- 
executing character of the ‘‘Code de Libéralisation,’’ a regulation unani- 
mously adopted by the 0.H.E.C.7 The case law on Articles 85 and 86 of 
the E.E.C. Treaty, commented upon above, implies that regulations issued 


747 AJIL. 557 (1958). 

78 Swiss Corporation S.A. Maritime et Commerciale v. The Netherlands, March 6, 
1958, 10 Netherlands Int. Law Rey. 82 (1963) (an appeal for ‘‘revision’’ from the 
decision of the Supreme Court of Jan. 13, 1956, 8 ibid. 897 (1958)); of. also, as being 
of a similar tenor as the 1959 decision, the Court of Appeal of The Hague, June 24, 
1959, 8 tbid. 294 (1961), dealing with a possible conflict between legislation on alien 
enemy property and customary international law. 

19 President of the Hague District Court, June 12, 1958, 6 ibid. 195 (1959) (Hur- 
wits v. State of the Netherlands). Though admitting its self-exeouting character, the 
President construed the ‘‘Code’’ as being of no avail to Hurwits. In his decision the 
President referred to Art. 66 instead of Art. 67(2) of the Constitution. The Code of 
Liberalization was adopted under Art. 18a of the O.H.E.C. Treaty. Decisions made 
thereunder are often assimilated to international agreements; see Freymond in 11 
Schweizerieshes Jahrbuch für internationales Recht 70 (1054), and Elkin, 4 European 
Yearbook 125 (1958). 
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by the organs of E.E.C. under Article 87 of the Treaty are likely to be’ 
considered self-executing by the Netherlands courts. 


VI. CONCLUSIONS 


The survey of the period 1953-1968 shows no extension of constitutional 
parliamentary control over the use of military force insofar as it is 
allowed within the framework of modern international law. 

As to the treaty-making power, more constitutional leeway was given to 
the Executive in the matter of secret agreements. In practice its power 
was also broadened by the sanctioning of two procedures: (1) the pro- 
visional application of agreements; (2) the conclusion of agreements for 
a term of one year (Article 62(1)(c)), with a proviso for their tacit 
renewal. On the other hand, no use was made of Article 62(1)(a) to 
widen the powers of the Executive by statute. Neither were the excep- 
tional powers granted under Article 62(2) and (3) often invoked. 

The extensive use of the tacit approval procedure as envisaged in 
Article 61(3) bears evidence to a growing confidence on the part of 
Parliament. Proposals tending to enlarge parliamentary control by ex- 
eluding the possibility of tacit approval in certain events and to prevent 
agreements having internal force of law except after parliamentary ap- 
proval were defeated. The same holds true for the efforts to put the 
correct application of Article 62 under judicial review. 

Although the procedure provided by Article 63 for treaties derogating 
from the Constitution was not often applied, not even in regard to the 
E.E.C. and Euratom treaties, constitutional provisions were sometimes 
submitted to judicial review, specifically as far as concerned their con- 
formity with the European Convention on Human Rights. In this re- 
spect the Supreme Court proved itself more protective of the Constitution 
than the Court of Appeal at Arnhem. Nor are there any decisions in 
which a conflict between that Convention and regulations of a lower 
stature was deemed to exist. 

Great importance must be attached to the Supreme Court’s decision in 
Institut national des appellations d’origine v. J. Mettes, in which a narrow 
construction was given to the concept of a self-executing agreement. By 
this ruling the power given to the courts to deny validity to laws not in 
conformity with previous or subsequent treaties was impliedly limited. 
Albeit unintentionally, this tendency might have been facilitated by the 
explicit restriction of the scope of Articles 65 and 66 of the Constitution 
to self-executing agreements as formulated in the 1956 Constitution. 
This general inclination to protect municipal law against ‘‘erosion’’ from 
outside also underlies the Supreme Court’s ruling in the Nyugat case 
where it refused to review domestic legislation on its conformity with un- 
written international law. 

So far, judicial decisions refusing to apply statutes by virtue of their 
incompatibility with earlier treaties have been rare and, insofar as the 
Supreme Court is concerned, non-existent. 
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Especially when viewed in the light of these restrictive tendencies, 
it must be concluded that The Netherlands is still a ‘‘nation,’’ although 
the present author firmly believes that his country would not have lost that 
character had the provisions of Articles 65 and 66 been more liberally 
applied. These tendencies are, for that matter, counteracted by the atti- 
tude of the Court of the European Communities in that specifie field. 
This attitude may have a great impact on the further development of case 
law and jurisprudence in The Netherlands. As far as the development 
of international law within the sphere of municipal law is concerned, these 
Communities may prove to be pace-makers as much as (Western) politicians 
believe them to be peace-makers. 


ANNEX 


Article 58. The King shall have the supreme direction of foreign 
relations. 

He shall promote the development of.the international legal order. 

Article 59. The King shall not declare the Kingdom to be at war with 
another Power except with the previous consent of the States-General. 
This consent shall not be required when as a result of an actual state 
of war consultation with the States-General has appeared to be impossible. 

The States-General shall discuss and decide on these matters in united 
assembly. 

The King shall not declare a war between the Kingdom and another 
Power to be terminated except with the previous consent of the States- 
General. 

Article 60. Agreements with other Powers and with organizations 
based on international law shall be concluded by or by authority of the 
King. If required by such agreements they shall be ratified by the King. 

The agreements shall be communicated to the States-General as soon 
as possible; they shall not be ratified and they shall not enter into force 
until they have received the approval of the States-General. 

The Courts shall not be competent to judge the constitutionality of agree- 
ments. 

Article 61, Approval shall be given either expressly or tacitly. 

Express approval shall be given by an act. 

Tacit approval shall be regarded as having been given, unless, within 
thirty days after a submission pertaining thereto of an agreement to both 
Chambers of the States-General, the wish is expressed by or in the name 
of one of the Chambers or by at least one fifth of the constitutional mem- 
bership of one of the Chambers that the agreement should be subjected to 
express approval. 

The period referred to in the previous paragraph shall be suspended for 
the time of adjournment of the States-General. 

Article 62, Except in the case referred to in Article 63, approval shall 
not be required: 

a) if the agreement is one with respect to which this has been laid down 
by law; : 
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b) if the agreement is exclusively coacerned with the implementation of- 
an approved agreement, in so far as the Act of Approval did not otherwise 
stipulate ; 

c) if the agreement does not impose any considerable pecuniary obliga- 
tion on the Kingdom and if it has been concluded for a period not exceed- 
ing one year; 

d) if in exceptional cases of a cogent nature it would definitely conflict 
with the interests of the Kingdom that the agreement shall not enter into 
force until approval has been given. 

An agreement within the terms of (d) shall as yet be submitted as 
soon as possible to the States-General for approval. In this case Article 
61 shall apply. If approval of the agreement is withheld, the agreement 
shall be terminated as quickly as legally possible. 

Unless it would manifestly conflict with the interests of the Kingdom, 
the agreement shall not be entered into except subject to the reservation 
that it shall be terminated in case of approval being withheld. 

Article 63. If the development of the international legal order re- 
quires this, the contents of an agreement may deviate from certain pro- 
visions of the Constitution. In any such case approval can only be 
given expressly. The Chambers of the States-General can adopt a Bill 
pertaining thereto only by a two-thirds majority of the votes cast. 

Article 64. The provisions of the four preceding Articles shall apply, 
mutatis mutandis, to adherence to and denunciation of agreements. 

Article 65. Provisions of agreements which, according to their terms, 
can be binding on anyone shall have such binding force after having been 
published. 

Rules with regard to the publication of agreements shall be laid down 
in the law. 

Article 66, Legislation in force within the Kingdom shall not apply if 
this application would be incompatible with provisions of agreements 
which are binding upon anyone and which have been entered into either 
before or after the enactment of such legislation. 

Article 67. With due observance, if necessary, of Article 63, legislative, 
administrative, and judicial powers may be conferred on organizations 
based on international law by, or in virtue of, an agreement. 

With regard to decisions made by organizations based on international 
law Articles 65 and 66 shall similarly apply. 


EDITORIAL COMMENT 


THE RECOGNITION OF DE FACTO GOVERNMENTS: IS THERE A BASIS 
FOR INTER-AMERICAN COLLECTIVE ACTION? 


On October 8, 1963, the Delegations of Venezuela and of Costa Rica 
to the Council of the Organization of American States presented a draft 
resolution to the Council, reciting the article of the Charter establishing 
the effective exercise of representative democracy as one of the funda- 
mental principles of the Organization,’ and calling for a Meeting of Con- 
sultation under Article 39 of the Charter to consider what attitude the 
governments of the member states should take with respect to regimes 
arising from a coup d’état against a government duly elected in the-actual 
exercise of representative democracy. 

In addition to the provisions of the Charter, the draft resolution cited 
the Declaration of Santiago of 1959,? emphasizing that peace among the 
American republics was only possible insofar as human rights and repre- 
sentative democracy were respected, and the Declaration accompanying 
the Charter of Punta del Este pledging the parties to the Alliance for 
Progress to ‘‘democratic institutions through application of the principle 
of self-determination by the people.” 3 

But what could be done about it? What legal basis was there for col- 
lective action? The Foreign Minister of Venezuela denounced the over- | 
throw of constitutionally elected governments in the strongest terms as an 
attack upon the Organization itself, its principles and its objectives. But 
the case clearly did not come under the Rio Treaty of Reciprocal As- 
sistance, and there were no sanctions available for violations of the prin- 
ciples of the Organization, however forcefully they were declared in the 
Charter. The old established rule was that each government decided for 
itself whether to recognize a new de facto government, and each followed 
its own policy without any obligation to consult with others. Only once 
had collective action been proposed, and that was in time of war, when the 
Emergency Advisory Committee of Montevideo, in the presence of sub- 
versive activities of the Axis Powers, recommended that before recog- 
nizing a new government established by force the American governments 
should consult together to determine whether it was complying with inter- 
American commitments for the defense of the Continent. 

What could be the reaction of the United States in the matter? We had 
always pretended, somewhat naively, that we had been consistent in our 


1 Charter of the Organization of American States, Art. 5. 46 A.J.I.L. Supp. 43, 45 
(1952). 

2 Fifth Meeting of Consultation of Ministers of Foreign Affairs, Santiago, Chile, 
Aug. 12-18, 1959. Final Act, p. 4; 55 A.J.LL. 537 (1961). 

3 Eighth Meeting of Consultation of Ministers of Foreign Affairs, Punta del Este, 
Uruguay, Jan. 22-31, 1962. Final Act; 56 A.J.LL. 601 (1962). 
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attitude from the time when Jefferson, as Secretary of State, was con-. 
fronted with the outstanding coup d'état in modern history: ‘‘It accords 
with our principles,’’ said Jefferson, ‘‘to acknowledge any government to 
be rightful which is formed by the will of the nation, substantially de- 
elared.’’* There were other statesmen at the time who did not see in the 
excesses of the leaders of the French Revolution ‘‘the will of the nation, 
substantially declared.’’ But the policy proclaimed by Jefferson pre- 
vailed, and de facto governments were recognized as de jure, no matter 
how they came into power, when they appeared to be sufficiently estab- 
lished to stay in power, and the fact that they did stay in power was taken 
as evidence of the will of the people. After all, it was argued, could any 
one suggest a better way of determining the will of the people without 
obvious intervention in the domestic affairs of the state? 

After a time a new condition was added to the so-called rule of sta- 
bility. What if a change in government should come about because of 
opposition by the revolutionary forces to some misconduct on the part of 
the government in power, to some element of its foreign policy, to some 
treaty it had entered into, believed to be contrary to the best interests 
of the state? Maybe it might be wise for third states before recognizing 
the new de facto government to inquire if it was prepared to observe the 
treaties and other agreements entered into by the preceding government 
and in general to live up to the obligations of international law. This, 
of course, might be taken for granted, but there was no harm in getting 
a statement to that effect, especially where foreign policies played a part 
in the coup d’état. 

At times the opportunity was almost too great to be resisted—‘‘I 
will recognize you, if you will do this and that.” But the condition was 
clearly wrong when the promise extracted from the de facto government 
went beyond the obligations of international law. The record contains 
quite a few such cases, although they were not part of established policy. 
When, therefore, Secretary Stimson declared in 1931 that the practice of 
the United States in the matter of recognition had been ‘‘substantially 
uniform’’ since the days of Secretary Jefferson in 1792, we must take 
his statement as reflecting the judgment, good or bad, of the persons taking 
the decision as to the ‘‘will of the people’’ in the hundreds of cases pre- 
sented to them. In the case of the recognition of the Government of Cuba 
within six days of the assumption of power by the forces of Fidel Castro, 
the time was too short to determine stability and the circumstances too 
obscure to accept as valid his declared intention to observe the principles 
of international law. As for the ‘‘will of the people,” the assumption 
could be no more than a guess at the future. 

Of what importance is the problem that an attempt should be made to 
find a basis for collective action? The Charter proclaims that the soli- 
darity of the American States requires that their political organization 
be on the basis of the effective exercise of representative democracy. 


41 Moore, Digest of International Law 120 (1906). 


1964] EDITORIAL COMMENT lll 


Why? Obviously because a succession of governments, resulting not from 
constitutional procedures but from resort to foree, creates uncertainty in 
respect to the responsibility of the government for acts of state. Accord- 
ing to traditional practice, a de facto government which satisfies the two 
conditions of stability and willingness to observe international obligations 
is thereupon recognized as de jure, and its acts, as representative of the 
state, bind succeeding governments. In the case of Fidel Castro in 1959 
it was of course not the stability of the new government, but the hope that 
lay in his promises of political and social reform that led to his recog- 
nition by the United States in so short a time. But in the two recent cases 
of coups d’état in the Dominican Republic and in Honduras, would it be 
fair to the people of either state to sign a treaty with either government 
that would be binding upon succeeding governments? It might be that 
opposition from the adherents of the preceding de jure government is 
being silenced by the armed forces of the coup d’état; in any case, the 
mere fact that violence has been resorted to is of itself a restraint upon 
freedom of speech and of the press. 

On this last point it should be noted that respect for, and the protection 
of, fundamental human rights has become a legal obligation in inter- 
American relations. Apart from the proclamation of the fundamental 
rights of the individual that figures among the principles of the Charter, 
the American Declaration of the Rights and Duties of Man, followed by 
the Resolution taken at Caracas in 1954, the draft convention of the 
Council of Jurists of 1959, the draft of a Court of Human Rights, and the 
creation of a separate Commission on Human Righis, all indicate that any 
suppression of freedom of speech, of the press, and of assembly would be a 
grave offense against inter-American law. In consequence, before recog- 
nizing a new de facto government, it should be of first importance to in- 
quire into the extent that it respects fundamental human rights and 
plans to restore the law of the Constitution, which it alleges to have been 
so grossly violated as to justify the coup d’état. 

Thus limited, the coup d’état of the armed forces might be serving as an 
alternative to parliamentary government, by which a majority can over- 
throw a government before the expiration of its term. But inasmuch as 
the armed forces would have to demonstrate that they were acting on be- 
half of the people whose rights were being violated by a government which 
they could not put out of office, it would be incumbent upon them to make 
provision for the restoration of constitutional government as soon as pos- 
sible. All this suggests, of course, that the particular country may not 
be as ready for constitutional government as its constitution anticipates; 
but the argument on that point has been decided by the Charter. 

What procedure, then, appears to be available as a basis for collective 
action? The opposition of the United States to a draft convention sub- 
mitted to the Council of Jurists in 1950 was on the ground that the 
tests proposed, effective authority based on acquiescence of the people, and 
willingness to observe international obligations, were not juridical in 
nature, and the same position was taken when an attempt was made to 
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prescribe the observance of fundamental rights as a condition of recog; 
nition. But while recognizing the practical difficulty of securing an 
agreement to act collectively in the application of the traditional rules 
of recognition, a first step could well be taken on the basis of the estab- 
lished tradition distinguishing between de facto and de jure recognition. 
It was agreed at Bogotá in 1948 that continuity of diplomatic relations 
was desirable; but this was not understood to mean more than that rela- 
tions should be maintained with whatever new government might come 
into power on the basis and to the extent of its actual control of the ad- 
ministrative services of the country. This form of qualified or pro- 
visional recognition, described as de facto recognition, makes it possible 
to continue normal business relations without going so far as to determine 
whether the new government is entitled to speak in the name of the state 
in its international relations. 

On the basis of this distinction between de facto and de jure recog- 
nition, the Council of the Organization, upon receiving notice that a change 
in government has taken place in one of its member states, would call a 
special meeting to discuss the situation. The representative appointed by 
the new government would be admitted to membership on the Council with 
the usual protocolary procedure. But in receiving him the Chairman of 
the Council would be careful to call to his attention that, until de jure 
recognition is given by a two-thirds majority of the members, the vote of 
his country would not be counted in cases calling for a meeting of Min- 
isters of Foreign Affairs, whether under the Rio Treaty of Reciprocal As- 
sistance or under Article 39 of the Charter, nor would the signature 
or ratification of a pending treaty be accepted as valid. 

At the same time the Council would appoint an ad hoc committee of its 
members to observe the situation and to report on it in respect to the 
apparent existence of the traditional conditions of recognition: control 
of the administrative machinery of the state, the general acquiescence of 
the people, and the ability and willingness of the new government to 
discharge the obligations of the state. 

A futile gesture? No, more than that. The prestige of the Council is 
great, and the maintenance by it of principles that have now become 
woven into the fabric of inter-American law would operate as a restraint 
upon the resort to force by army commanders when there is no real call 
on the part of the people for the overthrow of governments that are 
alleged to be grossly unfaithful to constitutional obligations. Obviously a 
collective decision in respect to the conditions of recognition would be 
more effective. It would avoid the embarrassing situation of a government 
maintaining legal relations with some and not with others of the same 
regional group. But for the moment a collective decision appears to be an 
impractical proposal. If, however, Jefferson’s policy, said to be the tra- 
ditional policy, is to be followed, this second step remains to be taken. 

Query, would it not be more consistent with the traditional policy 
alleged to have been followed since Jefferson’s day, if there were a longer 
delay between de facto and de jure recognition? De facto recognition 
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must, of course, be given forthwith; the new government is in power, and 
that is that; we must deal with it in normal administrative matters or 
there can be no relations with the country. But de jure recognition might 
well be delayed until there is time to observe the situation and determine 
whether it is just to the people of the country that the new government 
should have the right to create obligations for which the state and suc- 
ceeding governments will be responsible.® 
C. Q. FENWIOK 


5On December 3, 1963, the representative of Venezuela, supported by the repre- 
sentative of Costa Rica, introduced a motion before the Council of the Organization 
requesting a Meeting of Consultation of Foreign Ministers under the Rio Treaty of 
Reciprocal Assistance, basing the request upon the discovery of Cuban arms hidden 
along the coast of Venezuela and other acts of aggression in connection with the 
elections held on December 1. The Council approved the resolution and, acting pro- 
visionally as Organ of Consultation, authorized the chairman to appoint the proposed 
Committee of Investigation. The resolution made no reference to the earlier resolution 
of October 3 calling for a Meeting of Consultation to determine what measures should 
be taken to meet the problem presented by the new de facto governments. 


NOTES AND COMMENTS 


INSTITUT DE DROIT INTERNATIONAL: THE BRUSSELS SESSION, 1963 


The Institut de Droit International, founded in 1873, held its fifty-firat 
session from September 3 to 12, 1963, in Brussels. Under the presidency 
of Senator Henri Rolin, a distinguished group of sixty-seven Members and 
Associates participated, including the Honorary President, Judge Charles 
De Visscher, Honorary Members Professor Hans Kelsen and Lord McNair, 
seven judges of the International Court of Justice and seven members of 
the International Law Commission.+ 

At the Brussels session, six Associates were elected titular Members: C. 
Wilfred Jenks (U.K.), Paul Ruegger (Switzerland), Herbert W. Briggs, 
(U. 8.), Alf Ross (Denmark), Johannes Offerhaus (Netherlands), Louis 
Cavaré (France). Under the regulations revised at the previous session 
the statutory number of Associates was increased from sixty to seventy- 
two, with provision for the gradual addition of Associates from countries 
having no members in the Institut. There were ten regular vacancies, 
for which thirteen candidates were presented; and the Bureau named five 
candidates for an additional three places open only to persons from states 
not having members in the Institut. Of eighteen candidates, the following 
thirteen were elected Associates: Milan Bartoš (Yugoslavia), Elliot Evans 
Cheatham (U. 8.), Nihat Erim (Turkey), Isaac Forster (Senegal), Otto 
Kahn-Freund (U.K.), Manfred Lachs (Poland), Adolfo Miaja de la 
Muela (Spain), Sir Louis Mbanefo (Nigeria), Fritz Miinch (Germany), 
Paul Reuter (France), B. V. A. Röling (Netherlands), Shabtai Rosenne 
(Israel), Angelo Piero Sereni (Italy). As a result of the election, thirty- 
seven of over one hundred states of the world have nationals in the 
Institut. Since election to the Institut is based upon the individual quali- 
fications of members as international lawyers rather than upon principles 
of political or geographical representation, a broader representation is 
likely to be relatively slow; and, in fact, the representative principle over- 
looks the availability of highly qualified international lawyers in states 
which are considered ‘‘over-represented’’ in the Institut, 

In thirteen working sessions the Institut considered four substantive 
topics: The Legal Regime of Outer Space (2nd Commission, C. Wilfred 
Jenks, Rapporteur); Conflicts of Laws in the Law of the Atr (27th Com- 
mission, Alexandre Makarov, Rapporteur); Modification and Termination 
of Collective Treaties (11th Commission, Emile Giraud, Rapporteur) ; 
and The Equality of Application of the Rules of the Law of War to 
Parties to an Armed Conflict (4th Commission, J. P. A. François Rap- 
porteur). Perhaps the outstanding achievement of the Brussels session 
was the unanimous adoption of the Resolution concerning the Legal Regime 


1Of the United States group, Professor Hans Kelsen, Judge Philip O. Jessup, Pro- 
fessor Quincy Wright, and the writer were present. 
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of Outer Space, an English translation of which is appended. The Rap- 
porteur, C. Wilfred Jenks, Assistant Director General of the International 
Labor Organization, had prepared two noteworthy reports which sum- 
marized the factual and scientific data, a knowledge of which would permit 
an imaginative approach to a law of outer space, and focused attention 
on the essential problems.? The question which arose early in the debates 
and on which opinion was divided-——whether a law of outer space had an 
incipient existence or whether the proposals under discussion were entirely 
de lege ferenda—-was wisely brushed aside. Attention was concentrated 
on certain principles the inclusion of which ‘‘in a generally accepted treaty 
or declaration governing the legal regime of outer space” the Institut 
would welcome. Basing itself on resolutions on international co-operation 
in the peaceful uses of outer space adopted unanimously by the United 
Nations General Assembly on December 20, 1961, Resolution 1721 (XVI), 
and December 14, 1962, Resolution 1802 (XVII), the Institut resolution 
emphasizes the necessity for a legal regime governing the participation of 
states in activities in outer space. While no attempt will be made here to 
analyze the provisions adopted by the Institut, it should be noted that 
principles of international law are envisaged as governing the regulation 
of space activities by the states of the earth; outer space and celestial 
bodies are not subject to appropriation; they are open to exploration and 
use only for peaceful purposes; and the principle of absolute or objective 
liability for injuries, irrespective of fault, was unanimously endorsed with 
reference to the responsibility of the state under whose authority space 
objects are launched. Because of the constant evolution of space develop- 
ment and utilization, the Institut decided to reconstitute its 2nd Com- 
mission on a continuing basis. r 

By unanimously adopting another resolution on Conflicts of Laws in 
the Law of the Air, the Institut made a further stride forward. Starting 
from the principle ‘‘that general rules of conflicts of laws should be applied 
in this special field insofar as the nature of aviation itself and the nature 
of aerial transport do not require the creation of special rules of conflict,’’ 
the resolution states that, subject to the provisions which follow, ‘‘the 
national law of the aircraft shall be that of the State in whose registers the 
aircraft has been entered.” The governing law in relation to rights in 
rem, hiring, chartering, contracts of employment or transport, aerial 
collisions, salvage and legal liability is then set forth, An English trans- 
lation of the resolution is appended. 

On the two other topics before it, the Institut ran into difficulties which 
prevented the adoption of substantive resolutions. The draft resolutions 
presented by the Rapporteur of the 11th Commission on Modification and 
Termination of Collective Treaties were ill-adapted for action by the 
Institut, in part because the Rapporteur was strongly opposed to the view 
of the majority of his own Commission, according to which: 


2C. Wilfred Jenks, Le Droit International des Espaces Célestes, Rapport préliminaire, 
260 pp. (1968); Rapport définitif, 114 pp. (1963). Printed by the Institut, the reports 
will be published in the 1963 Annuaire de l’Institut de Droit International. 
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In the absence of a right of denunciation expressly or impliedly pro- 
vided for by the convention, a State cannot release itself from the 
obligations of a collective convention except with the consent of the 
other Parties or as a result of grounds (causes) provided for by gen- 
eral international law. 


The view favored by the Rapporteur and one other member of his Com- 
mission provided that, in ‘‘the absence of a clause of denunciation, a col- 
lective convention can be denounced unless a contrary will of the Parties 
is established,’’ although the denunciation would take effect only after a 
reasonable delay. 

At its Fifteenth Session in 1963, the International Law Commission had 
debated with great care the question of a unilateral right of termination 
of treaties and had provisionally adopted the following compromise on one 
‘aspect of the problem: 


Artioun 39 
Treaties containing no provisions regarding their termination 


A treaty which contains no provision regarding its termination and 
which does not provide for denunciation or withdrawal is not subject 
to denunciation or withdrawal unless it appears from the character of 
the treaty and from the circumstances of its conclusion or the state- 
ments of the parties that the parties intended to admit the possibility 
of a denunciation or withdrawal. In the latter case a party may 
denounce or withdraw from the treaty upon giving to the other 
parties or to the depositary not less than twelve months notice to 
that effect.’ 


Even this limited right of unilateral denunciation is qualified by other 
provisions of the International Law Commission’s 1963 draft. In fact, 
Article 39 is only one provision in an intricate network of articles dealing 
with the termination of treaties. Since the proposals before the Institut 
reflected little knowledge of the International Law Commission’s work, 
the Institut decided to adjourn its discussion of the topic pending study 
of the observations of governments on the provisional draft of the Inter- 
national Law Commission. 

The reasons why no detailed substantive resolution was adopted by the 
Institut on the proposals of its 4th Commission on The Equality of Appli- 
cation of the Rules of the Law of War to Parties to an Armed Conflict 
were of a different order: there was no possibility of reconciling strongly 
opposed positions on the desirability of introducing the principle of dis- 
crimination between belligerents in the application of the laws of war to 
aggressors. There were even objections of a terminological nature: Was 
it appropriate to refer to the ‘‘laws of war” or belligerent ‘‘rights’’ in a 
United Nations action against an aggressor? Was not the word ‘‘ag- 
gressor’’ old-fashioned in view of the subtle nuances of United Nations 
actions in cases of the threat or use of force? The proposals of the 4th 


3U. N. Doc. A/ON.4/163, July 17, 1968. Report of the International Law Com- 
mission covering the Work of Its Fifteenth Session, May 6-July 12, 1968, U. N. Gen- 
eral Assembly, 18th Bess., Official Records, Supp. No. 9 (A/5509); below, p. 241. 
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Commission, recognizing that inequality of treatment of the parties durante 
bello was justified where the U. N. Security Council had determined an 
aggressor, assimilated a recommendation of the General Assembly under 
the Uniting for Peace Resolution (Res. 377 (V), November 3, 1950) to 
such a decision. While stipulating that both parties must observe humani- 
tarian rules of warfare, the proposal denied the aggressor so determined 
the use of nuclear arms, recourse to measures of economic warfare such 
as blockade, the ‘‘right’’ to ‘‘confiscate’’ merchant vessels at sea, to sow 
submarine mines, to intercept contraband or to engage in naval bombard- 
ment of towns and ports. Decisions of the aggressor’s prize courts were 
to be null and void and the aggressor was to be subject to full financial 
reparation, even if he had observed international law in the conduct of 
hostilities. 

It is perhaps not surprising that the Institut contented itself with the 
following resolution, adopted September 11, 1963: 


The Institut de Droit International, 

Considering, on the one hand, that obligations whose purpose is to 
restrain the horrors of war and which are imposed on belligerents for 
humanitarian reasons by Conventions in force, by the general prin- 
ciples of law and by the rules of customary law, are always in force 
for the parties in all categories of armed conflict and apply equally 
to actions undertaken by the United Nations; 

Being of the opinion, on the other hand, subject to the above reser- 
vation, that there cannot be complete equality in the application of 
the rules of the law of war when the competent organ of the United 
Nations has determined that one of the belligerents has resorted to 
armed force in violation of the rules of the law of nations consecrated 
by the Charter of the United Nations; 

Invites the 4th Commission to continue its study of the question 
to what extent and under what conditions this inequality must be 
accepted.* 


The second paragraph of this resolution was regarded by some as a 
recognition of the principles, set forth in Article 2, paragraphs 4 and 5, 
of the United Nations Charter, that all Members shall refrain in their 
international relations from the threat of use of force and, while assisting 
the United Nations, ‘‘shall refrain from giving assistance to any State 
against which the United Nations is taking preventive or enforcement 
action.” Other participants in the frequently heated debates in the 
Institut thought that the 4th Commission should limit itself to inequality 
of belligerents in the conduct of hostilities, without considering the rights 
and obligations of third parties in such United Nations actions. The 
recognition of any inequality between belligerents was opposed by a 
number of members. 

Conscious of the responsibilities it has exercised over a period of ninety 
years in promoting codification and progressive development of interna- 
tional law, the Institut has not hesitated to undertake tasks the resolution 
of which is beset with difficulties. The Brussels session of the Institut 


t English translation by Herbert W., Briggs. 
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was confronted with several extremely complex current juridical problems. 
Under the urbane and masterful leadership of President Henri Rolin, it 
conducted its proceedings on the highest level of professional skill and 
with an invigorating appreciation that it was dealing with an interna- 
tional law which was evolving to meet present and future needs. 

At the final meeting, Judge Bohdan Winiarski, President of the Inter- 
. national Court of Justice, was elected President of the Institut and the 
next session will be held in Warsaw in 1965. 

Hexrzert W. Briaas 


ANNEX 


RESOLUTIONS ADOPTED BY THE INSTITUT DE DROIT INTERNATIONAL, 
BRUSSELS, SEPTEMBER, 1963 


I.—Resolution concerning the Legal Regime of Outer Space? 
Adopted unanimously on September. 11, 1968 


The Institute of International Law, 

Considering that the legal regime of the exploration and utilisation of 
outer space and celestial bodies should be inspired by a spirit of uni- 
versality ; 

Acknowledging the common interest of mankind in the exclusive dedi- 
cation of outer space to peaceful purposes in accordance with the Charter 
of the United Nations; 

Noting the resolutions on international cooperation in the peaceful uses 
of outer space adopted unanimously by the General Assembly of the 
United Nations on 20 December 1961 and 14 December 1962 and the Treaty 
Banning Nuclear Weapon Tests in the Atmosphere, in Outer Space and 
Under Water signed at Moscow on 6 August 1963; 

Having regard to the urgency of international regulation of the matter 
in view of the rapidity of scientific and technical progress; 

Recognizes the validity (valeur) of the following principles and would 
welcome their inclusion in a generally accepted treaty or declaration govern- 
ing the legal regime of outer space: 


1. Outer space and the celestial bodies are not subject to any kind of 
appropriation, they are free for exploration and use by all States for ex- 
clusively peaceful purposes in conformity with the following provisions. 

2. No space object shall be lannched otherwise than under the authority 
of a State. Hach State shall ensure that the utilisation of every space 
object launched under its authority complies with the applicable inter- 
national rules. 

3. Every launching of a space object shall be registered by the State 
under the authority of which the launching took place with the United 
Nations or a special body to be created; the registration shall be effected 
promptly and with particulars to be agreed. 

4. Every space object shall bear marks of identification showing its 


1 English translation by O. Wilfred Jenks. The French text is authentie, 
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origin and use call signals making it possible to identify the State under 
the authority of which the launching took place. 

5. Every space object launched in accordance with the foregoing pro- 
visions shall remain subject to the jurisdiction of the State under the 
authority of which it was launched. 

6. The State establishing a space installation is required to ensure good 
order and safety at the installation. Subject to any subsequent interna- 
tional agreement, persons using, and occurrences at, any space installation 
are subject to the jurisdiction of the State having established the installa- 
tion. 

7. All States shall ensure that space telecommunications comply with 
the regulations of the International Telecommunication Union. 

8. States shall take appropriate measures for: 


a) mutual assistance among astronauts; 

b) mutual assistance among States on behalf of astronauts in need of 
assistance ; 

c) prompt repatriation of astronauts after any emergency landing or 
rescue. 


9. Appropriate measures shall be agreed upon for the return to the 
State under the authority of which the launching took place of space 
objects the launching of which has been officially notified, which bear 
identification marks showing their origin, and which on return to earth 
have come into the possession of another State. 

10. The State under the authority of which the launching of a space 
object takes place shall ensure that every such object is, so far as practi- 
cable, fitted with a suitable device permitting the launcher to recover it on 
the termination of its useful life or if recovery is not feasible as a minimum 
to silence radio transmission therefrom and eliminate its other effects. 

11. The State under the authority of which the launching of a space 
object takes place shall ensure that appropriate precautions are taken 
against biological, radiological or chemical contamination of or from outer 
space or celestial bodies. International cooperation in respect of the 
matter should be arranged. 

12. Scientific or technological experiments or tests in space which may 
involve a risk of modifying the natural environment of the earth, of any 
of the celestial bodies or in space in a manner liable to be prejudicial to 
the future of scientific investigation and experiment, the well-being of 
human life, or the interests of another State, necessarily affect directly 
the interests of the whole international community. The provisions of this 
resolution should be supplemented by appropriate international arrange- 
ments to forestall such risk. 

13. The State under the authority of which the launching of a space 
object has taken place shall be liable, irrespective of fault, for any injury, 
ineluding loss of life, or damage that may result. Modalities of applica- 
tion of this principle may be determined by special convention. Any 
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limitation of the amount of the reparation due shall be determined in the 
same manner. 

14. In all matters not provided for in the preceding paragraphs, States 
are bound by general international law, including the principles of the 
Charter of the United Nations. 

15. The principles set forth in this resolution apply to space activities 
undertaken by States acting individually or collectively or by international 
organizations. 

References to States in the preceding paragraphs are to be construed 
as including a reference to international organizations, it being understood 
that the States members of an international organization remain responsible 
for the space activities of the organization. 


II. Resolution concerning Conflicts of Laws in the Law of the Air? 
Adopted unanimously on September 11, 1963 
The Institute of International Law 


Recalling its earlier resolutions relating to the problems of the Law of 
the Air, in particular its resolution on the legal status of aircraft (Madrid, 
Session of 1911), the resolution on international aerial navigation 
(Lausanne, Session of 1927) and the Draft Convention governing criminal 
jurisdiction in case of crimes committed on board private aircraft 
(Luxembourg, Session of 19387) ; 

Restricting the object of the present resolution to conflicts of laws in 
matters of private air law, without ignoring the importance of settling 
questions of jurisdiction ; 

Postponing consideration of any problems that may be raised by the case 
of aircraft that might have an international character; 

Considering that, insofar as the ideal of adopting a uniform law of the 
air cannot be attained, it is opportune to adopt uniform laws of conflict 
in this matter; 

Taking as a starting point the principle that general rules of conflicts 
of laws should be applied in this special field insofar as the nature of avia- 
tion itself and the nature of aerial transport do not require the creation 
of special rules of conflict; 

Adopts the following resolution: 


Article 1 


For the purpose of the following sections, the national law of the air- 
craft shall be that of the State in whose registers the aircraft has been 
entered. 

Save as regards the rights in rem covered by Article 2, the national law 
of an aircraft chartered without crew by a firm that is the subject of some 
other State than that of the State of registration of the aircraft, shall for 


1 English translation by B. A. Wortley. The French text is authentic. 
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the period of the charter be that of the State of which the charterer is 
a subject. 
Article 2 


Rights in rem and private law claims in respect of aircraft shall be 
governed by the law of its nationality. 

Claimants entitled to sums due for salvage of the aircraft and to special 
expenses essential for maintaining the aircraft may claim preferences in 
the order given there by the law of the State where salvage or preservation 
operations have been concluded. 

No change of nationality shall affect rights already acquired. 


Article 3 


The hiring and affreightment of aircraft shall be regulated by the law 
to which the parties have indicated it to be their intention to submit. 

If parties have not indicated their intention in this matter, any charter- 
ing and affreightment shall be subject to the national law of the aircraft. 


Article 4 


The contract of employment of the crew of an aircraft shall be governed 
by the law to which the parties have indicated their intention to be bound. 

If the parties have not indicated their intention in the matter, the 
contract shall be governed by the national law of the aircraft. 


Article 5 


The contract of transport relating to passengers and goods shall be 
governed by the law to which the parties have shown an intention to 
submit. 

When the parties have not settled the law applicable, the contract of 
transport relating to passengers and goods shall be governed by the law 
of the principal place of business of the transporter. 


Article 6 


In case of an aerial collision which occurs in an area subject to State 
sovereignty, the law of the place where the collision has occurred shall 
be applied. 

In the case of an aerial collision which has occurred in a place not sub- 
ject to State sovereignty, any national law common to both aircraft shall 
be applicable. Failing any such law, common to both parties, the law of 
the court seized shall be applied. 


Article 7 


Obligations arising between aircraft from any assistance and salvage 
in areas subject to a single State sovereignty shall be governed by the 
law of the place where such salvage has been rendered. 


* 
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When assistance or salvage has been effected in an area not subject to 
State sovereignty, the national law of the aircraft concerned shall be 
applied. 

Article 8 


Damage caused by aircraft to third parties on the ground shall be gov- 
erned by the law of the place where it is caused. 


If damage has been caused in an area not subject to State sovereignty, 
the law of the court seized shall be applied. 


Article 9 


If a legal act has taken place or a fact giving rise to legal liability has 
occurred on board an aircraft in flight or in some area not subject to 
State sovereignty or whenever it is not possible to determine the territory 
over which the flight has taken place at the time of the act or fact giving 
rise to legal liability, such act or fact shall be governed by the national 
law of the aircraft instead of by the law of the place where such act 
or fact has occurred. 

If an act covered by the preceding paragraphs relates to goods situated 
on board an aircraft, it shall be governed by the national law of the air- 
craft instead of by the law of the situation of the goods. 


THE INTER-AMERICAN INSTITUTE FOR INTERNATIONAL LEGAL STUDIES 


A half-century has gone by since the American Institute of Interna- 
tional Law was formally organized on October 12, 1912, with Dr. James 
Brown Scott, then Secretary of the Carnegie Endowment for International 
Peace, as President. What fundamental changes in the world of nations 
have taken place since then! Dr. Scott was an idealist. The great cause 
of international peace could best be served, he believed, by promoting the 
procedure of arbitration for the settlement of international disputes. But 
arbitration could only be effective if there were specific rules of interna- 
tional law to be applied when controversies arose. Hence efforts to pro- 
mote arbitration must be accompanied by corresponding efforts to promote 
the codification of international Jaw. This latter task was being carried 
out in Europe by the Institute of International Law. Why could not 
corresponding measures be taken to promote the codification of interna- 
tional law by an Institute organized in America in line with the resolu- 
tions of the International Conferences of American States? 

In point of organization the Institute consisted of founding members, 
statesmen of high rank, one from each country, who had served or were 
serving in the Foreign Offices of their respective countries, and affiliated 
members consisting of the national societies of international law in the 
different American Republics, These societies were to propose, among 
their nationals, qualified persons, five in number, to be elected as titular 
members of the Institute. In addition, there were ex-officio members, the 
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executive secretaries of the national societies, and corresponding members 
of non-American nationality.! 

The record of the Institute fully justified Dr. Scott’s anticipations, al- 
though the outbreak of war in Europe delayed its activities. On January 
6, 1916, the Institute adopted a Declaration of the Rights and Duties of 
-Nations paralleling the fundamental rights and duties of citizens under 
municipal law. If the document seems today somewhat primitive in the 
light of the Covenant of the League of Nations, lacking any proposals 
for international organization and collective security, it set a standard 
that was followed in 1933 by the Conference at Montevideo in adopting the 
Convention on the Rights and Duties of States. 

The most important contribution of the Institute, however, was the 
series of projects prepared in advance of the meeting of the International 
Commission of Jurists at Rio de Janeiro in 1927, which in 1928 took shape 
as the series of seven conventions adopted at the International Conference 
held at Havana in 1928.7 Strangely enough, the establishment of new 
governmental agencies of codification had the effect of overlooking the 
scientific work of the Institute; and with the death of Dr. Scott the Insti- 
tute remained no more than a nominal organization. As late as 1956 Pro- 
fessor Ulloa urged the revival of the Institute, and the subject came up 
for discussion at a meeting in Buenos Aires in 1960, at which a preparatory 
committee was appointed to submit possible plans for its reactivation. 

Reviving its former interest in the development of international law in 
the Western Hemisphere, the Carnegie Endowment for International Peace, 
in co-operation with the Department of Legal Affairs of the Pan American 
Union, convoked a Round-table Meeting of scholars to meet at San José, 
Costa Rica, on March 31, 1963, to discuss the situation and make sugges- 
tions and recommendations. Clearly. the conditions of 1968 called for a 
new and wider outlook. The possible revival of the old Institute of 
International Law proved to be only an incident in the agenda of the 
meeting, which listed the implications of the Alliance for Progress upon 
international law in the Western Hemisphere, the legal aspects of the 
inter-American collective security system, the availability of the sources 
of international law, the institutional framework best suited to promote 
co-operation among scholars for the study of current international law 
problems, and the status of teaching and research in international law in 
the Western Hemisphere—topics one and all outside the range of the 
Institute as it functioned a generation earlier. 

Participants in the Round-table Meeting included Profesors Vittone of 
the University of Salvador, Buenos Aires, Albuquerque Mello of the Uni- 
versity of Brazil, Albénico Valenzuela of the University of Chile, Urrutia 


1 For background of the founding of the Institute, see Institut Américain de Droit 
International, Historique—Notes—Opinions (Washington, D. O.: American Institute of 
International Law, 1916); and editorials by J. B. Scott in 6 A.J.I.L. 949-957 (1912), 
7 bid. 168-167 (1913), 9 ibid. 923-924 (1915), 10 ibid. 121-126 (1916). 

2 For texts of codification projects prepared by the Institute, see special supplements 
to this JOURNAL, Vols. 20, 22, and 23 (1926, 1928 and 1929). 
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of the University of Bogotá, Sotela of the University of Costa Rica, García- 
Bauer of San Carlos University, Guatemala, Ferrero of the Catholic Uni- 
versity of Lima, Jiménez de Aréchaga of the University of Montevideo, 
Mármol of Catholic University ‘‘ Andrés Bello’’ of Caracas, Milton Katz of 
Harvard Law School, Covey T. Oliver of the University of Pennsylvania, 
and Morin of the University of Montreal. In addition, a number of ob- 
servers were invited, including F. V. Garefa-Amador and Charles G. Fen- 
wick of the Department of Legal Affairs of the Pan American Union, 
Oscar Schachter of the Office of Legal Affairs of the Secretariat of the 
United Nations, John B. Howard of the Ford Foundation, and Francis 
Deak, Executive Associate of the Carnegie Endowment for International 
Peace, through whose initiative the Endowment had sponsored the Round- 
table Meeting. 

A number of background or discussion papers were prepared in ad- 
vance of the meeting, notably one by Professor Jiménez de Aréchaga on 
the advantages of reactivating the Institute, and another by Dr. Carlos 
Garcia Bauer on the same item (4) of the agenda; and one by Professor 
Milton Katz on item 1 of the agenda dealing with the implications of the 
Alliance for Progress. 

Clearly indicative of the new and wider outlook upon international law 
of the participants in the Round Table was the primary attention given 
to the status of the teaching of international law in the Western Hemi- 
sphere and the materials available for adequate scientific work in the field. 
It appeared to be taken for granted that the work of the codification of 
international law that had formed the chief objective of the Institute was 
now adequately provided for by agencies of the Organization of American 
States. Codification had hitherto been confined to the political relations 
of governments. That was still its field; but new interests had come 
forward, problems of economic relations, social and cultural co-operation, 
private international law, the interaction of regional arrangements; and 
these were not matters for codification by government agencies, but 
matters for study and research by scholars laying the ground for subse- 
quent action by governments. 

To this end teachers were needed, and it was the duty of the professors 
now in charge to train a new generation with an understanding of inter- 
national law in these new and wider flelds; and to this end materials must 
be made available, the primary sources of international law, treaties, de- 
cisions of the International Court of Justice and other international 
tribunals, the interpretation of international law by national courts and 
by Foreign Offices. This was an essential condition, if the problems of 
vital and dynamic international law were to be met. 

The discussion next turned to the kind of ‘‘institutional framework”’ 
that would best promote the co-operation of Western Hemisphere scholars 
in the study of the problems presented by the new international law, its 
basic principles and procedures. Agreement was general that the dormant 
American Institute of International Law should not be revived, but that a 
new Institute, established on a broader basis, would be preferable, to be 
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named ‘‘The Inter-American Institute for International Legal Studies.” 
Again and again emphasis was put upon the problem of teaching, upon 
the study and research of scholars free from government direction and 
influence, whose work would in time influence governments and make pos- 
sible more effective work on the part of official codification agencies. 

It is of interest to note that, although the members of the Round Table 
were all Western Hemisphere experts dealing with problems primarily 
regional, the meeting was repeatedly warned and fully aware of the danger’ 
of weakening universal international law by adopting a rigid conception 
of regional law. Professor Katz in particular emphasized the implications 
for one another of the regional arrangements within the Americas, in 
Europe and in the Atlantic Area; and he raised the question whether the 
codification of international law should not be pursued in a world-wide 
framework or at least a framework co-extensive with the free world. 
To the same effect were the considerations prepared by Professor Morin 
of Montreal, who called attention to the changing scope of international 
law as understood by the new states of Asia and of Africa, and the neces- 
sity of co-ordinating the economic developments within the various re- 
gional groups. 

Coming to the problem of creating the institutional framework believed 
to be desirable to promote the objectives agreed upon, an Organizing Com- 
mittee of seven members was appointed, chosen from among the partici- 
pants in the meeting. The resolution creating the Committee called upon 
it to draft the Statutes of the Institute, determine its membership, and 
work out a practical program of activity, specifying research in interna- 
tional law, the training of teachers, and the distribution of the legal ma- 
terial essential for the improvement of teaching. To assist the Organizing 
Committee in the performance of its tasks, Dr. Francisco V. Garcia- 
Amador, Director of the Department of Legal Affairs of the General 
Secretariat, Organization of American States, was appointed Executive 
Secretary of the Committee, and made responsible, in his individual ca- 
pacity, for ensuring the co-ordination and maintaining of the correspond- 
ence required for the execution of the provisions of the resolution. 

The Round Table closed with a resolution (I) which sums up accurately 
the points of view expressed by the members: 


WHEREAS 


1) The discussions have made clear that the scope and quality 
of courses and research in international law in the Western 
Hemisphere, as well as the materials used for study and the 
teaching methods, do not meet the needs of today’s world; 

2) Moreover, the lack of an adequate financial incentive for 
practicing the teaching profession and for specializing in inter- 
national affairs creates a serious obstacle to the development 
of international law; and 

3) There is not sufficient mutual understanding among interna- 
tional legal scholars and those who practice international law 
as to basic principles, methods, objectives, research, subjects, 
and the problems and solutions that this body of law presents, 
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for which reason it will be necessary to create an institution 
to fill this gap, 


The Roundtable of Western Hemisphere International Law 
Scholars 


AGREES UPON THE FoLLowIne DECLARATIONS AND RecOMMENDA- 
TIONS: 


I. 


II. 


1) 


2) 


3 


wa 


4) 


5) 


m2) 


7) 
8) 


TII. 


That it is a fundamental and unavoidable duty of Western 
Hemisphere institutions and professors of international law 
to improve the quality of professional training in the fields 
of international publie law, including the rules of law that 
govern international organizations, international private 
law, and related matters, fields in which the specialized 
lawyer finds himself under an obligation to act or to give 
a reasonable opinion with respect to the complex situations 
of the world of today. 

That the basie program of studies of international law should 
emphasize new factors and conditions such as: 


The evolution that is taking place in certain fundamental 
concepts, such as sovereignty, exclusive competence, self- 
determination, non-intervention, and self-defense; 

The fundamental importance in the study of international 
law of economic and social development and of the aspira- 
tions for giving the peoples higher standards of living, as 
well as the leadership that international law should exercise 
in the establishment of the bases and structures needed to 
achieve this goal; 

The problem created by new international conditions, par- 
ticularly with respect to the means of warfare and the nu- 
clear peril; 

The impact of scientific and technological advances on inter- 
national life; 

The changes in the structure of international society, 
caused by the birth of a great number of sovereign states 
and mainly by the creation and development of a variety 
of international organizations and forms of cooperation; 
The development achieved in the international protection of 
human rights and the growing importance of the individual 
in international law; 

The recognized importance of economic and political inte- 
gration movements; 

The development of international law and its codification 
as a principal result of the activity of the United Nations 
International Law Commission and the activities of inter- 
national organizations in the shaping of this law; 


That international legal studies in the Western Hemisphere | 
should be arranged and planned in accordance with a pro- 
gram revised and improved so that they will be enriched 
and invigorated by the work being done in other regional 
areas and in other disciplines, particularly ag regards 
methodology and approaches to teaching and research; 


. That the opportunities for the enrichment of teaching and 


research made possible by the United Nations and the Or- 
ganization of American States should be utilized to the 
maximum ; 
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V. That, in order to improve the quality of teaching and re- 
search, national associations or institutions of international 
law should be established and these organizations should be 
encouraged to cooperate with bar groups and study centers 
in other regions; 

VI. That postgraduate specialization in international legal stud- 
ies is essential for training competent new teachers, pro- 
fessors, practicing lawyers, and officials who are urgently 
needed in ever-increasing numbers to ensure the effectiveness 
of the rule of law in the Western Hemisphere and through- 
out the world; 

VII. That in order to achieve an immediate and effective im- 
provement of the teaching of international law, it is neces- 
sary to take the following measures: 


1) To review carefully the content of the courses that are 
offered at present, with a view to ensuring that they are 
adequate to the needs of today, for which purpose each 
professor should avail himself of consultation and discus- 
sion with his colleagues of other nationalities; 

2) The basic course in publie international law should not be 
displaced or diverted from its true nature by subjects that, 
even though they may affect it, are part of other legal dis- 
ciplines; and 

3) Since there is a serious lack of Spanish and Portuguese 
versions of essential documents in this branch of the law, 
special attention should be given to the preparation of an 
inexpensive compilation of such material for the use of the 
student in connection with his course or courses in the inter- 
national field, subject to the teaching methods in use, The 
preparation of such material could be done through a joint 
effort of the institution mentioned in the third paragraph 
of the preamble of this document and of other organizations. 


VIII. That the governments and universities of the Americas unite 
in an effort to encourage the training of professors and 
specialists in international law by providing opportunities 
and adequate financial conditions.* 

C. G. Fenwick 


THE NEW CHARTER OF THE ORGANIZATION OF CENTRAL AMERICAN STATES 


At the Sixth Extraordinary Meeting of Ministers of Foreign Affairs 
of Central America, held at the invitation of the Government of Panama 
in Panama City from December 10 to 12, 1962, a new Charter of the 
Organization of Central American States (ODECA) * was adopted. It is 
to replace, when in force, the Charter of October 14, 1951,? and differs 


3 Final Report, Roundtable of Western Hemisphere Scholara, San José, Costa Rica 
(New York: Carnegie Endowment for International Peace, 1963). 

Following the meeting at San José, the Institute waa incorporated under the laws 
of the District of Columbia on Oct. 22, 1968. By-lawa are under preparation. 
. 1 These are the initials of the name of the Organization in Spanish: Organización de 
Estados Centroamericanos. For a translation of the New Charter, see annex below. 

2For the Spanish and English texts of the Charter of 1951, see Inter-American 
Juridical Yearhook 1950-1951, pp. 396-399, 400-408, and 122 U. N. Treaty Series 8 
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substantially from the latter. Within the confines of this note, these 
differences can only be pointed out briefly. 

I. Purposes. The goals mentioned in the Preambles to both Charters 
are largely the same, but are more concisely defined in the new document. 
On the other hand, the main aim of the Organization is different now: 
the ‘‘integration of Central America.’’ The five Central American States 
are said to be an ‘‘economic-political community which aspires’’ to such 
integration instead of merely being the separate parts of a former unit 
pursuing the various objectives outlined individually in Article 1 of 
the Charter of 1951. The achievements under the latter apparently were 
considered significant enough to warrant integration as an attainable goal. 

II. Organs. The stated closer ties between the Central American States 
find their expression also in a more elaborate organization with a number 
of new organs. 

(1) The Meeting of Heads of State is still the ‘‘supreme organ’’ of the 
Organization (Articles 3 (1) of 1962 and 5 of 1951). However, it is 
likely to have more regular sessions than the old ‘‘Occasional Meeting of 
Presidents” (Article 4 of 1951). 

(2) The Conference of Ministers of Foreign Affairs (formerly the 
Meeting of Ministers of Foreign Affairs) similarly is still the ‘‘principal 
organ’? of ODECA (Articles 3 (2) of 1962 and 6 of 1951). However, 
it is now to have regular annual sessions instead of biennial ones (Articles 
4 of 1962 and 7 of 1951), which no longer rotate among member states 
(Article 8 of 1951). The Conference may still create such subsidiary 
organs as may be necessary (Articles 6 of 1962 and 15 of 1951), but the 
new Charter no longer specifies that these subsidiary organs report to the 
(Meeting of) Ministers of Foreign Affairs, as did Article 16 of 1951. 
The newly created Executive Council is now the means of communication 
between the organs and member states (Article 9 (3) of 1962), but not 
necessarily between subsidiary and main organs. Only the Economie, the 
Cultural and Educational, and the Defense Councils are expressly re- 
quired to report to the Conference of Ministers of Foreign Affairs through 
the Executive Council (Articles 18, 20 and 22 of 1962). 

(8) The Executive Council was not provided for by the Charter of 
1961. It is the ‘‘permanent organ’’ of the Organization, has its seat in 
San Salvador (Article 3 (3) of 1962), and is to meet in regular session once 
a week (Article 8 of 1962). It consists of the Ministers of Foreign Affairs 
of the member states or their representatives (Article 7 of 1962), and is 
responsible for the direction and co-ordination of the policy of the Organi- 
zation for the achievement of its goals (Article 9 (1) of 1962). As such, 


ff. (1952). For the background and activities of ODECA seo, inter alia, Fenwick, 46 
AJLL. 509 ff. (1952) and 49 ibid, 563 f. (1955); Hudson, The Permanent Court of 
International Justice 42 ff. (1943); Padelford, 11 International Organization 41 ff, 
(1957) ; Karnes, The Failure of Union, Central America, 1824-1960 (1961); Herrarte, 
La Unión de Centroamerica, Tragedia y Esperanza (1955); Moses in Wilgus (ed.), 
The Caribbean: The Central American Area 248 ff. (1961); Inter-American Juridical 
Yearbook 1952-1954, pp. 84 ff.; ibid. 1955-1957, pp. 117 ff, 
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it is likely to equal, if not to exceed, in importance the Conference of 
Ministers of Foreign Affairs. 

The new Charter does not state the voting conditions in the Council. 
It is therefore not clear whether its decisions on substantive questions, 
like those of the Conference of Ministers of Foreign Affairs, require a 
unanimous vote (Article 5 (2) of 1962). 

In view of this new permanent organ, the new Charter no longer pro- 
vides for the Special Council foreseen in Article 17 of 1951. The latter 
is composed of the diplomatic representatives of the member states at the 
place of meeting of the Ministers of Foreign Affairs and of a delegate 
of the host member, and it assists this member in the preparation of the 
meeting. 

(4) The new Charter deals in one paragraph (Article 9 (2)) with the 
Secretary and his staff to be appointed by the Executive. Council. The 
old text, on the contrary, contained elaborate provisions on the Central 
American Bureau and the Secretary General (Articles 11 and 12 of 1951). 
It is likely that both will continue under the new Charter, although they 
are not mentioned as such therein, except for a reference in Article 28 
to the ‘‘Bureau of the Organization’’ as the depository of the Charter and 
of the instruments of ratification. 

(5) The Legislative Cownctl, like the Executive Council, is new. It 
could mark the beginning of a Central American Parliament. The Charter 
does not state who will select the three members of Parliament from 
each of the member states. While in the Conference of Ministers of 
Foreign Affairs a unanimous vote is required on substantive questions 
(Article 5 (2) of 1962), in the Legislative Council a majority is sufficient 
(Article 13 of 1962), as is usually true of legislative bodies. 

(6) The Central American Court of Justice, too, is a new organ of 
ODECA. It differs very much from its famous predecessor, created by the 
Washington Convention of December 20, 1907.2 It is composed of the 
“‘Presidents of the Judicial Powers’’ of the member states (Article 14 of 
1962), which probably means the presidents of the respective Supreme 
Courts. The Court of 1907 consisted of five justices, one being appointed 
by each republic and selected from among the jurists who possessed the 
qualifications which the laws of each country prescribed for the exercise 
of high judicial office, and who enjoyed the highest consideration, both 
because of their moral character and their professional ability (Article 
6 (1) of 1907). Provision was also made for the filling of vacancies by 
substitutes named at the same time and in the same manner as the regular 
justices and meeting the same requirements (Article 6 (2) of 1907). 
Five was expressly stipulated as the quorum (Article 6 (3) of 1907), 
which, in the absence of a provision to the contrary, must also be assumed 
for the new Court. 

More important is the difference in the jurisdiction of the two courts. 


8 For the text of the Convention, see 2 A.J.I.L. Supp. 213 ff. (1908); Herrarte, 
Documentos de la Unión Centroamericana 191 ff. (1957); Papers relating to the 
Foreign Relations of the United States, 1907, II, 697 ff. (1910). 
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The new Court is to have two functions which are not related to each, 
other: (a) to decide legal disputes which member states submit to it, and 
(b) to prepare and give opinions on projects for the unification of Central 
American legislation (Article 15 of 1962). While it is not unusual for a 
court to give advisory opinions, an expert in Central American law need 
not necessarily be qualified to decide legal disputes between states and 
vice versa. 

As far as the settlement of such disputes is concerned, the jurisdiction 
of the Court depends upon the consent of the parties (conocer de los — 
conflictos de orden jurídico que surjan entre los Estados Miembros y que 
estos convenctonalmente* le sometan). By contrast, the parties to the 
1907 Convention bound themselves to submit to the Court all controversies 
or questions which might arise among them, of whatever nature and no 
matter what their origin might be, in case the respective Departments of 
Foreign Affairs should not have been able to reach an understanding 
(Article 1 of 1907). The Court was also to take cognizance of questions 
which individuals of one Central American country may have raised 
against any of the other contracting governments, because of the violation 
of treaties and other cases of an international character, after national 
remedies had been exhausted or in case of denial of justice (Article 2 of 
1907). Moreover, the Court had jurisdiction over cases arising between 
any of the contracting governments and individuals and submitted to it 
by common agreement (Article 3 of 1907 in the version of the Additional 
Protocol signed together with the main Convention). And finally, the 
Court could decide international questions which, by special agreement, 
any of the Central American governments and a foreign government might 
have determined to submit to it (Article 4 of 1907).° 

These provisions of the 1907 Convention inspired a proposal to re- 
construct the Charter of ODECA in terms of a ‘‘Basie Charter for the 
Central American Community.’ According to Article 28 of this draft 
Charter, the Court was to be composed of five magistrates; each member 
was to appoint one magistrate and one substitute. The jurisdiction of 
the Court was to comprise (Article 32): (a) differences between member 


4 The term ‘‘convenclonalmente’’ is, however, ambiguous. 

8 Herrarte, op. cit. note 8 above, 196; U. 8. Foreign Relations, op. cit. 701. 

e An article annexed to the Convention contained an ‘‘amplifleation’’ of the juris- 
diction of the Court to include ‘‘conflicts which may arise between the Legislative, 
Executive and Judicial Powers, and when as a matter of fact the judicial decisions 
and resolutions of the National Congress are not respected.’? With the exception of 
Costa Rica, all parties to the Convention ratified this amplification. Hudson, op. oit. 
45. 

It will be recalled that a Convention for the Hatablishment of an International 
Central American Tribunal was signed at Washington on Feb. 7, 1923; see 2 Hudson, 
International Legislation 908 ff.; Herrarte, op. cit. note 8 above, 303 ff.; 3 Mendoza, 
Tratados y Convenciones Internacionales Vigentes para Guatemala: Paetos Multi- 
laterales Centroamericanos y Regionales 7 ff. (1960). However, no tribunal was organ- 
ized under the Convention, although it was ratified by Costa Rica, Guatemala, Honduras 
(which denounced it in 1958) and Nicaragua, and came into force in 1925. Hudson, 
The Permanent Court, op. oit. 68; Mendoza, op. oit. 7. 
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States on the interpretation and application of the Charter and treaties 
between member states, after all means of negotiation provided by such 
treaties had been exhausted; (b) other controversies between member 
states, of whatever nature or origin, when the parties could not reach an 
agreement through diplomatic channels; (c) controversies between one 
or more member states and a third state when submitted by mutual accord 
of the parties; (d) complaints by individuals of one of the member states 
against one or more governments of other member states for violation of 
treaties between member states or of human rights, but only after ex- 
haustion of all the remedies of the defendant state or in case of denial 
of justice; and (e) consultations proposed by member states or citizens 
thereof. 

A draft prepared at a meeting of high officials of the Central American 
States, which was held at the Central American Bureau in San Salvador 
from December 12 to 16, 1961, did not go that far. According to Article 
23 of the draft Charter submitted by this ‘‘Technical Council,’’ the 
Central American Court was to be a permanent tribunal with obligatory 
jurisdiction over member states, charged with resolving questions and 
controversies submitted by any of the states, or which might arise as 
a result of the application of the Charter or any agreement in force 
between them. It was also to have jurisdiction in any other case of any 
kind arising between the states themselves or between the states and any 
Central American person or persons and submitted by mutual consent. 

However, at an informal meeting of the Ministers of Foreign Affairs 
of Central America held in San Salvador from November 15 to 17, 1962, it 
was merely decided to create a court composed of the Presidents of the 
Judicial Power of each state, which was to function: (a) as an organ of 
consultation in judicial matters and (b) as the Court of Arbitration 
provided for by the Central American Treaty of Heonomié Integration.’ 
In the 1962 Charter these two functions became the two specified in 
Article 15 referred to above. 

(7) The Economic Council is now to be composed of the Ministers of 
Economy of the member states, while the old Council consists of delegates 
appointed by the governments (Articles 17 (1) of 1962 and 14 (2) of 
1951). Moreover, all the organs of Central American economic integra- 
tion form part of the new Council (Article 17 (2) of 1962).® 

The functions of the old Council were those assigned to it by the Meeting 
of Ministers of Foreign Affairs (Article 14 (1) of 1951); those of the 
new Council consist in planning, co-ordinating and carrying out Central 
American economic integration (Article 17 (1) of 1962). Both Councils 
report annually on their activities, the former directly to the Meeting of 
Ministers of Foreign Affairs, the latter to the new Executive Council for 

T The text of this draft has been supplied by Lic. Marco Tulio Zeledon, Secretary 
General of ODECA. 

8 On Central American economic integration, sea Urquidi, Free Trade and Economic 
Integration in Latin America 90 ff. (1962); Keller, 6 Journal of Inter-American 


Studies 267 ff,; Rivero, 15 Americas 3 ff. (1963); Staley, 29 The Southern Economic 
Journal 88 ff. (1962). 
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the information of the Conference of Ministers of Foreign Affairs and on, 
the basis of the reports of the different organs of Central American eco- 
nomic integration (Articles 14 (1) of 1951 and 18 of 1962). The 1951 
Charter (Article 14 (2)) provided for a meeting of the Council at least 
once a year, but the new text is silent on this point. 

(8) The Cultural and Educational Council (Articles 19-20 of 1962) 
was not provided for by the 1951 Charter, nor was (9) the Defense Counctl 
(Articles 21-22 of 1962). However, a Cultural and Educational Council, 
composed of the Ministers of Education and Culture of the five govern- 
ments, was set up in 1955 by the Meeting of Ministers of Foreign Affairs, 
and there have been meetings of Ministers of Defense? Both Councils 
will continue to perform the functions which their names imply, and both 
are to report to the Conference of Ministers of Foreign Affairs through the 
Executive Council (Articles 20 and 22 of 1962). 

(10) Other Organs. Under the old Charter, meetings of Ministers of 
other departments can be called by any government whenever necessary 
(Article 10 of 1951). According to the new Charter, such meetings may 
be proposed through the Executive Council (Article 28 of 1962). As 
mentioned above under (8), the creation of the Executive Council made it 
possible to dispense with the old Special Council. 

III. General Provisions. Despite the closer ties between the Central 
American States and the goal of complete integration mentioned above 
under I, the new Charter contains the same reservations as the old one 
concerning respect for the constitutional provisions of each member state, 
for their treaties and conventions in force and for the principle of non- 
interference with their internal regimes (Article 24 of 1962 and Articles 
3 and 18 of 1951). 

Unlike the old Charter, the new treaty authorizes each organ to adopt 
its own rules (Article 26 of 1962). It also specifies that the organs meet 
at the seat of the Organization unless they decide otherwise (Article 27 
of 1962), but it does not state expressly where that seat is. It only says 
that the permanent organ of ODECA, the Executive Council, shall have its 
seat at San Salvador (Article 3 (8) of 1962), where the seat of the Central 
American Bureau is (Article 11 (8) of 1951), and that the seat of the 
subsidiary organs shall be designated in accordance with an equitable 
geographic distribution and the needs which determined their creation 
(Article 6 (2) of 1962). 

The original of the new Charter and the instruments of ratification shall 
be deposited in the Bureau of the Organization instead of the Ministry of 
Foreign Affairs of El Salvador (Articles 28 of 1962 and 20 of 1951). 

As far as the finances of ODECA are concerned, the Economie Council 
is to make the necessary studies, and a special protocol on the subject 
is to be drawn up and approved by the member states (Transitional 
Article 3 (1) of 1962 against Article 18 of 1951). Pending the entry 


? Moses, loo. ott, 247; Inter-American Juridical Yearbook 1955-1957, p. 117. 
10 See also III, below, on the ad hoe Committee of Ambassadors on the accounts and 
assets of ODECA. 
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‘into force of the new plan and the availability of sufficient funds, the 
assessment quotas used in the United Nations shall apply (Transitional 
Article 3 (2) of 1962). An ad hoc Committee, consisting of the Ambas- 
sadors of member states to ODECA, is to receive the accounts of the 
General Secretariat and the assets of the Organization (Transitional 
Article 4 of 1962). 

‘IV. Position of Panama. Both Charters provide for the adhesion of 
Panama and for her membership in the Organization (Transitional 
Articles 1 of 1962 and 1951). Pending such adhesion and membership, 
the new Charter permits Panama to join any subsidiary organ which has 
already been or may be established in the future (Transitional Article 
2 of 1962). : ; j 

At the same Sixth Meeting of Foreign Ministers a ‘‘Declaration of 
Panama’’** was adopted in which the member states support the ‘‘just 
aspirations of Panama in her claims concerning her sovereignty and 
territorial integrity.” In the same Declaration they undertake to support 
each other in solidarity in any claim one of them may have against non- 
member states with regard to rights concerning its sovereignty or terri- 
torial integrity. l 

In opening the meeting of Foreign Ministers and in welcoming his 
colleagues from Central America, Panama’s Minister of Foreign Affairs 
explained on December 10, 1962, why Panama could not yet join the 
Organization.1? He referred to the 


problems and political situation based on particular international re- 
lations which we cannot alter or upset overnight. We have an eco- 
nomic structure strongly conditioned by our position as a place of inter- 
national transit which we must maintain and strengthen and which 
requires careful consideration of all factors likely to affect it un- 
favorably. We have a relatively high level of production costs which 
requires us to go slowly in the adoption of measures which could 
increase unemployment rates or decrease the supply of labor or just 
returns on invested capital. 


He further stressed strongly the 

fact that the Isthmus of Panama is the link which unites South 
America with the rest of the American Continent: For reasons of the 
necessary continental solidarity and of the imperatives of our geo- 
graphic position which impose upon us a destiny of union, we must not 
cause this link to break or deteriorate; on the contrary, we have to 
make it into an ever stronger tie of identification, attraction and 
interchange between all the Americas. 


Nevertheless, he pointed out, there is ample room for collaboration with the 
Central American sister republics in the fields of international relations, 
economics, transportation, communications, education and health. He 
mentioned the tripartite Treaty of Preferential Treatment of 1961 between 


11 Acta Final de la Serta Reunión Extraordinaria de Ministros de Relaciones 
Exterlores de Centro America, p. 11; text supplied by Dr. Galileo Solfs, Minister of 
Foreign Affairs of Panama. 

13 Discurso pronunciado por 8.E. el Dr. Galileo Solis, Ministro de Relaciones Ex- 
teriores de Panamá el 10 de diciembre de 1962; text supplied by Dr. Solfs. 
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Panama, Costa Rica and Nicaragua, and invited the governments of El 
Salvador, Guatemala and Honduras to conclude the same treaties with 
Panama. He finished by quoting a note, dated August 29, 1961, and 
addressed to the Secretary General of ODECA, which defined the ‘‘sincere, 
frank and cordial position of Panama with regard to the plans for the 
economic and political integration of Central America,’’ and which empha- 
sized the centuries-old ties between, and traditions of, the five republics, 
which do not apply to Panama. 

Membership of Panama in ODECA thus does not seem to be imminent. 
Similarly, it remains to be seen whether the optimism which lead to the 
adoption of the new Charter of the Organization was justified. Its 
ratification does not proceed as speedily as that of the 1951 document, 
which came into force within less than three months."* 


Sato ENGEL 
ANNEX 
CHARTER OF THE ORGANIZATION OF CENTRAL AMERIOAN STATES 
[Translation] 


The Governments of Costa Rica, Nicaragua, Honduras, El Salvador and 
Guatemala, 


WHEREAS; 


It is necessary to provide the five States with a more effective instrument 
by establishing organs which assure their economic and social progress, 
eliminate the barriers which divide them, improve constantly the living 
conditions of their peoples, guarantee the stability and expansion of in- 
dustry, and strengthen Central American solidarity, 


THEREFORE: 


The above mentioned Governments decide to replace the Charter signed 
on October 14, 1951, in San Salvador, Republic of El Salvador, by the- 
following CHARTER OF THE ORGANIZATION OF CENTRAL AMERICAN STATES: 


PURPOSES : 


Article 1. Costa Rica, Nicaragua, Honduras, El Salvador and Guatemala 
are an economic-political community which aspires to the integration of 
Central America. For this purpose the Organization of Central American 
States (ODECA) has been established. 


ORGANS: 


Article 2. To achieve the purposes of the Organization of Central 
American States, the following Organs are established : 


a) The Meeting of Heads of State; 
b) The Conference of Ministers of Foreign Affairs; 
, 18On Jan. 9, 1952, and not, as generally assumed, on Dec. 14, 1951; see 122 U. N. 


Treaty Series 10 (1952). For the entry into force of the new Oharter, see Art. 29 
of 1962. 
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c) The Executive Council; 

d) The Legislative Council; ; 

e) The Central American Court of Justice; 

£) The Central American Economic Council; 
g) The Cultural and Educational Council; and 
h) The Council for Central American Defense. 


Article 3. The Meeting of Heads of State is the Supreme Organ of the 
Organization. 

The Conference of Ministers of Foreign Affairs is the Principal Organ. 

The Executive Council is the Permanent Organ of the Organization. 
Tts seat shall be in the city of San Salvador. 


PRINOIPAL ORGAN: 


Article 4, The Conference of Ministers of Foreign Affairs shall meet 
ordinarily once each year, and extraordinarily whenever at least three of 
them deem it necessary. 

Article 5. At the Conference of Ministers of Foreign Affairs each 
Member State shall have only one vote. 

Decisions on substantive questions must be adopted unanimously. If 
there is doubt as to whether a decision is substantive or procedural, it 
shall be resolved by unanimous vote. 

Article 6. The Conference of Ministers of Foreign Affairs may create 
the subsidiary organs which it considers appropriate for the study of the 
different problems. 

The seat of the different subsidiary organs shall be designated in ac- 
cordance with an equitable geographic distribution and with the needs 
that determined their creation. 


EXECUTIVE COUNOIL: 


Article 7. The Executive Council shall be composed of the Ministers 
of Foreign Affairs or their specially accredited representatives, It shall 
be the legal representative of the Organization. 

Article 8. The Executive Council shall be presided over by one of its 
members. The Presidency shall rotate annually among the States Mem- 
bers of the Organization. The Council shall meet ordinarily once a week 
and extraordinarily when convoked by its President. 

Article 9. The function of the Executive Council is to direct and co- 
ordinate the policy of the Organization for the fulfillment of its objectives. 

For the proper functioning of the offices charged with executing ad- 
ministrative tasks, the Council shall designate a Secretary and the neces- 
sary personnel. For this purpose it shall adopt the respective Rules to 
determine their obligations. 

The Council shall be the means of communication between the Organs 
and the Member States. 


LEGISLATIVE COUNOIL: 


Article 10. The Legislative Council is composed of three representatives 
from each of the Legislative Powers of the Member States. 
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This Council shall act as advisor and organ of consultation in legislative , 
matters. Likewise, it shall study the possibilities of unifying the legisla- 
tion of the Central American States. 

Article 11. The Council shall establish the working Committees which 
it deems convenient, in accordance with its own Rules. i 
Article 12. The Legislative Council shall meet ordinarily once each year 
starting September 15, and extraordinarily whenever the Executive Coun- . 

cil convokes it at the request of at least two Governments of Member States. 

Article 18. For the adoption of the resolutions and recommendations 
of the Council, a favorable vote of the majority of its members shall be 
required. 

CENTRAL AMERICAN COURT OF JUSTICE: 


Article 14. The Central American Court of Justice is composed of the 
Presidents of the Judicial Powers of each of the Member States. 
Article 15. The functions of the Central American Court of Justice are: 


a) To decide the conflicts of a legal nature which arise among the 
Member States and which the latter agree to submit to it; 

b) To prepare and render opinions on projects for the unification 
of Central American legislation, when so requested by the Conference 
of Ministers of Foreign Affairs or the Executive Council. 


Article 16. The Central American Court of Justice shall meet when- 
ever it deems it necessary or it is convoked by the Executive Council. 


OENTRAL AMERIOAN ECONOMIO COUNOIL: 


Article 17. The Central American Economic Council is composed of the 
Ministers of Economy of each of the Member States and shall be charged 
with the planning, co-ordination and execution of the Central American 
economic integration. 

All the organs of Central American economic integration shall form part 
of the Council. 

Article 18. The Economie Council shall make annually a full report 
of its activities to the Executive Council, for the information of the Con- 
ference of Ministers of Foreign Affairs, based on the reports of the diverse 
organs connected with the Program of Central American Economic Inte- 
gration. 


OULTURAL AND EDUOATIONAL OOUNCIL: 


Article 19. The Cultural and Educational Council shall be composed 
of the Ministers of Education of the Member States or their representatives. 
Article 20. The functions of the Cultural and Educational Council are: 


a) To promote educational, scientific and cultural interchange be- 
tween the Member States; 

b) To undertake studies concerning the status of education, science 
and culture in the region; 

c) To co-ordinate the efforts to achieve the uniformity of the educa- 
tional systems in Central America; 
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d) To render a report of its activities to the Conference of Ministers 
of Foreign Affairs through the Executive Council of the Organization. 


DEFENSE COUNCIL: 


Article 21. The Defense Council is composed of the Ministers of Defense 
or of the heads of equivalent departments, corresponding to them in rank 
or functions in the respective Member States. 

Article 22. The Defense Council shall act as Organ of Consultation in 
matters of regional defense and shall watch over the collective security 
of the Member States. It shall report on its activities to the Conference 
of Ministers of Foreign Affairs through the Executive Council. 


GENERAL PROVISIONS: 


Article 23. Any Member State may propose, through the Executive 
Council, a meeting of the Organs or of Ministers of other departments to 
deal with matters of Central American interest. 

Article 24. The operation of the Organization shall not interfere with 
the internal regime of the States, and none of the provisions of the present 
Charter shall affect the respect for and fulfillment of the constitutional 
norms of each of them, nor may it be interpreted in such a way as to 
impair the rights and obligations of the Central American States as 
members of the United Nations and of the Organization of American 
States, nor the particular positions which any of them may have assumed 
through specific reservations in treaties or conventions in force. 

Article 25. The present Charter shall be ratified by the Central Ameri- 
can States in the shortest possible time in accordance with their respective 
constitutional procedures. 

It shall be registered with the (General) Secretariat of the United Na- 
tions in compliance with Article 102 of its Charter. 

Article 26. Each of the Organs originating in the present Charter shall 
prepare its own Rules. 

Article 27. The Organs shall meet at the seat of the Organization un- 
less they decide otherwise. 

Article 28. The original of the present Charter shall be deposited in 
the Bureau of the Organization, which shall forward a true certified copy 
to the Ministers of Foreign Affairs of the Member States. 

The instruments of ratification shall be deposited in the Bureau of the 
Organization, which shall notify the Chancelleries of the Member States 
of the deposit of each of said instruments. 

Article 29. The present Charter shall enter into force the day on which 
the instruments of ratification of the five Member States are deposited. 

Article 30. This Convention on the Organization of Central American 
States shall maintain the name of ‘‘Charter of San Salvador.’’ 


TRANSITIONAL PROVISIONS: 


Article 1. The present Convention remains open to the Republic of 
Panama so that it may adhere at any time to this Charter and form part 
of the Organization of Central American States. 
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Article 2. Until the Republic of Panama adheres to this Charter and 
forms part of the Organization of Central American States, it may join 
any of the subsidiary organs already established or which may be estab- 
lished in the future, signing for this purpose the Protocol or Protocols 
which may be necessary. | 

Article 3. The financial resources for the functioning of the Organiza- 
tion shall be the object of a special protocol between the Member States, 





and for this purpose the Central American Economie Council is entrusted 


with carrying out the corresponding studies. 

Until the plan for financing ODECA goes into effect in definitive form’ 
and the necessary funds for this purpose can be counted upon, the Member 
States shall continue to contribute to the budget of the Organization with 
quotas proportional to the coefficients established in the distribution of 
quotas of the United Nations. 

In case said coefficients should be modified, the Executive Council shall 
adjust the quotas of the Member States in accordance with these modifica- 
tions. 

Article 4. Within thirty days after the date of the deposit of the last 
instrument of ratification of the present Charter, the Ambassadors of the 
Member States accredited to ODECA shall form an ad hoe Committee to 
receive by inventory the assets of the Organization, as well as the rendering 
of accounts by the General Secretariat. 

Article 5. When the present Charter enters into force and the Executive 
Council is constituted, the latter shall elect its first President by drawing 
lots. 


IN WITNESS WHEREOF : 


The Ministers of Foreign Affairs of the Central American Republics 
sign this document in the city of Panama, Republic of Panama, on the 
twelfth day of December, Nineteen Hundred and Sixty-two, 


For Costa Rica: Danita, Opusrr QUOS 
For Nicaragua: ALFONSO ORTEGA URBINA 
For Honduras: RosrRTO PERDOMO PAREDES 
For El Salvador: Heoror ESCOBAR SERRANO 
For Guatemala: Jusus Unpa MURLLO 


\Ņ ÍHE ATHENS CONFERENCE ON WORLD PEACE THROUGH LAW 


For years experts have been keenly aware of the inadequacy of inter- 
national law and international institutions to prevent the development of 
serious disputes and assure peaceful settlement of disputes which arise. 
However, lawyers in general are not trained in international law and 
` therefore have not been fully aware of this inadequacy and its terrifying 
implications. In 1958, a few leaders in the American Bar Association, 
deeply impressed with the horrifying alternative to a world governed by 
the rule of law, and unhappy about lack of general lawyer participation 
in advancing the rule of law, took a series of steps which led to the First 
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World Conference on World Peace through Law held in Athens, June 
30 to July 6, 1963.. A distinguished committee chaired by Thomas E. 
Dewey e: examined the question of greater lawyer participation in the main- 
‘tenance of the world rule of law. This led to the creation of a Special 
‘Committee of the. American Bar Association on World Peace through Law, 
„which for five years laid the foundations of the Athens Conference. It 
Held regional United States conferences and followed these with four 
continental conferences held in Costa Rica, in Nigeria, in Japan, and in 
Italy. These conferences recommended a world conference and laid a 
‘rich foundation for it. The Special Committee also produced a Working 
Paper of over 200 pages in English, French, and Spanish, which presented 
a broad factual and analytical background for many of the subjects dis- 
cussed at the First World Conference. 

The broad purpose of the Athens Conference was to determine what 
of foree in international felations. Leaders of the légal ‘profession from 
115 nations were invited as delegates and there were also many observers 
and special participants. This outstanding group included prime min- 
isters, ambassadors, ministers of justice, chief justices and justices, law 
school deans and law professors, as well as practitioners. They repre- 
sented extremely varied cultural, religious and geographic backgrounds, 
and many different legal systems. All attended in a personal capacity 
and not as government officials, and no inhibitions were put upon the free 
expression of what was considered the best way for lawyers to carry out 
Conference purposes. Although representatives from the Communist 


countries were invited “and many ‘of them accepted, at the last moment 


they failed to “attend the Conference, ‘with the exception of Yugoslavia. 
However, delegates from over 100 countries actually participated, and 
attachés from Communist embassies and legations in Greece attended some 
Conference sessions. 

The Athens Conference opened with an impressive inaugural session 
attended by an estimated 1,800 persons. King Paul and Queen Frederika 
of Greece led a procession to the platform, followed by the Prince and 
Princess and the speakers at the meeting. After an invocation by the 
Archbishop of Athens, the Co-Chairman of the Conference, Mr. Dimitrios 
Zepos, introduced the following speakers: the undersigned; Mr. Spyros 
Pallis, Conference Co-Chairman and President of the Athens Bar Associa- 
tion; the Honorable Earl Warren, Chief Justice of the United States; 
His Majesty King Paul of Greece; His Excellency the Prime Minister of 
Greece; and the Honorable Angelos Tsoucalas, Mayor of Athens. 

At a plenary session held in the afternoon of the first day of the Con- 
ference, messages from heads of states were presented. These generally 
opened by an expression of greeting to the Conference delegates and’ 
gratification that the Conference was being held. They also expressed 
an ardent hope that the purposes of the Conference will be carried out 
with great urgency and that its decisions and future action will find . 
practical application in international relations. They then pointed out 
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that only by application of the rule of law can peace be attained; that, 
law is the cornerstone on which specific methods and institutions must be 
formulated to meet international crises; that the rule of law must be 
vigorously extended throughout the world, and that the world is looking 
to the leadership of lawyers to develop a movement. of public . opinion .to 
support the rule of law. In these messages there were numerous refer- 
énées to the United Nations and to the International Court of Justice, 
pointing out the rule of law aims of each and supporting each. There was 
also a valuable message from the Secretary General of the United Nations, 
who characterized the World Conference as a ‘‘noble enterprise’’ and 
} queried whether the Conference would wish to consider ways in which its 
k projected , activities may be related to those of the U. N, General "Assembly. 
The work program of the ‘Conference was carried out in 12 sessions held 
on the second, third and fourth days. At these sessions there were dis- 
cussions of 12 topics that had been carefully chosen to include the most 
important subjects with which the World Peace Through Law movement 
would have to deal in detail: 


(1) Increasing Use and Usefulness of the International Court of 
Justice 

(2) Creation and Jurisdiction of Regional and Specialized Courts 

(3) Law Rules to Encourage International Investment 

(4) Law to Facilitate International Economic Associations and Trade 

(5) Increasing Scope and Effectiveness of Arbitration, Conciliation 
and Other Means of Resolving International Disputes 

(6) Developing Law Rules and Legal Institutions for Disarmament 
Programs 

(7) Creating Law for Outer Space and Space Communications 

(8) The United-Nations and Regional Political Organizations as a 
Source of Law Rules and Legal Institutions 

(9) International Co-operation on Legal Education and Research 

(10) Encouraging International Unification of Private Law 

(11) Organizing Lawyers Internationally for Hffective-Co-operative 
Action 

(12) Stating the General Principles of International Law. 


In each of the Working Sessions a delegate or invitee called the meeting 
to order and introduced the presiding officer, who, after some brief re- 
marks of his own, presented the scheduled speakers. Experts were pro- 
vided for these sessions to answer technical questions. The time allowed 
for the scheduled speakers was limited to provide an opportunity for re- 
marks or questions by observers or by other Conference participants. 
The sessions were concluded by rapporteur reports which formed a useful 
source of the final Conference resolutions. The frank and vigorous Work- 
ing Session debates provided valuable source material for the future under- 
takings recommended by the Conference and led to many friendships 
between lawyers of different nations, which will greatly facilitate inter- 
national co-operation in the future work program. 
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In the morning and afternoon sessions of the fifth day of the Conference 
there was consideration of the lawyers’ work program. Great care was 
taken to have the debate free and open, so that conclusions reached would 
be the true consensus of the delegates. A striking result was the broad 
agreement reached by delegates of such different legal, cultural and 
geographic backgrounds. It made possible the official adoption of a valu- 
‘able Work Program on the final morning of the Conference and offered 
real encouragement for success in carrying out Conference objectives. 

In addition to plenary and working sessions there was a full program 
of luncheons and dinners which were addressed by distinguished speakers 
of international reputation; for example, by A. Matine-Daftary, former 
Minister of Justice of Iran; by B. P. Sinha, Chief Justice of India; by H. 
Rivierez, Chief Justice of the Central African Republic; and by Henry 
R. Luce and John J. McCloy of the United States. These addresses empha- 
sized the enormous difficulties confronting lawyers in their future pro- 
gram attempting to ensure World Peace through Law and the imperative 
need to achieve this goal. They sketched some of the accomplishments of 
organizations such as the United Nations and the International Court of 
Justice and some of the specific needs that remain, and made suggestions 
for meeting these needs. They emphasized the importance of global ac- 
ceptance of liberty under law and disarmament plans, which include 
arrangements for strengthening peacemaking machinery. 

The Athens Conference has often been spoken of not as an end but as, a 
beginning,- ‘It marked the climax of preliminary efforts to obtain the 
universal consensus. of. lawyers to a. vast program of research, education, 
and action. The fact that there were not in attendance delegates from all 
the Communist countries emphasized the importance of a determined, 
large majority support of the rule of law. And the Athens Conference 
certainly produced such a large majority and built up among its members 
an extraordinary friendliness and a new sense of dedication to world-wide 
unity. 

The Athens Conference must be credited with many outstanding achieve- 
ments, It created a new World Peace through Law Center to carry out its 

ture program. It instructed the Executive Committee of the World 
Conference to take the necessary steps to carry out the purposes of the 
Conference, and approved a preliminary list of proposed committees. The 
Conference adopted a Proclamation declaring that law must replace foree 
and accepting the challenge to find means to obtain this objective. It 
approved a Declaration of General Principles for_a World Rule of Law. 
Tt adopted and referred to the Executive Committee a ‘Lawyers’ Global 
Work Program which aims to suggest some of the steps to be taken, 
studied or supported by the new Center. And it approved the establish- 
ment of a ‘World Law Day” and a ‘‘World Rule of Law Year” devoted 
to the advancement of the rule of law. 

Much inertia and much scepticism about the possibility of carrying out 
an ambitious work program are silenced by the dynamic and heartening 
accomplishments of the continental conferences and the World Conference. 
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It remains for lawyers the world over to support with similar energy, | 
enthusiasm and insight the difficult but rewarding path that lies ahead. 


Cuaries S. Rayne 


General Chairman, First World Conference on World Peace Through the 
Rule of Law 


ANNEX 


\VRESOLUTIONS ADOPTED BY THE Fimst WORLD CONFERENCE 
on WorLD Praos THROUGH Law? 


I 
PROCLAMATION OF ATHENS 
Adopted by the First World Conference on World Peace Through Law 
Athens, Greece, July 6, 1963 


THIS CONFERENCE OF MEMBERS of the legal profession from more than 100 
nations throughout the world, being well aware of and deeply concerned 
with the fact that violation of the rule of law in international affairs by 
nations can only lead to disturbance of the peace and destruction of man- 
kind through nuclear holocaust, has concluded and hereby proclaims that 
law must replace force internationally as the controlling factor in the 
fate of humanity. 

We firmly believe that a world ruled by law is attainable by those to 
whom this proclamation is addressed—the three billion people who inhabit 
the earth. 

We recognize and willingly accept our special responsibility as pro- 
fessional men technically trained in procedures for the just and peaceful 
resolution of disputes, to create and support effective and equitable means 
for the peaceful settlement of transnational differences between men and 
nations. 

We have adopted at this conference a global work program for develop- 
ing and strengthening rules of international law and international legal 
institutions and procedures, and we solemnly pledge ourselves to carry it 
forward with dispatch, enlisting the joint efforts and resources of the one 
million members of the legal profession of all nations. The urgency of the 
need and the determined leadership now available as a result of this 
conference, make us confident that our program of research, education, and 
action will cause the force of law to replace the law of force in the world 
community. 

We call on the people of all nations throughout the world, and especially 
their governments, to support this ‘‘Proclamation of Athens’’ to the end 
that the program here adopted can be translated from idea to reality 
thereby assuring mankind that the ever-accelerating arms race and the 
threat of annihilation by war may be ended forever. 


1 Distributed by World Peace Through Law Center, 400 Hill Building (Temporary 
Headquarters), Washington 6, D. O. i 
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I 
DECLARATION OF GENERAL E PRINCIPLES FOR A Word RULE oF Law 


Adopted at the First World Conference on World. Peace Phrough the Rule 
of Law 


Athens, Greece, July 6, 1963 


IN ORDER TO ESTABLISH an effective international legal system under the 
rule of law which precludes resort to force, we declare that: 


(1) All States and persons must accept the rule of law in the{ world 
community: In international matters, individuals, juridical persons, states 
and international organizations must “all be subject to international law, 
deriving rig rights and incurring obligations thereunder. 

(2) The rule of law in international affairs is based upon the principle 
of equality-before the law. 

(8) International law and legal institutions must be based on funda- 
mental concepts “of. fairness, justice, and human dignity. 

(4) International law and legal institutions must be capable of expan- 
sion, development or change to meet the needs of a changing world com- 
posed of nations {whose interdependence’ is ever on the increase\and to 
permit progress in political, social, and economic justice for all peoples. 

(5) All obligations under international law ‘must be fulfilled and all 
rights thereunder must be exercised in good faith, 

(6) A fundamental principle of the international rule of law is that of 
the right of self-determination of the peoples of the world, as proclaimed 
in the Charter of the United Nations. 

(7) Each individual is entitled to effective legal protection of funda- 
mental and inalienable human rights without distinction as to race, re- 
ligion, or belief. 

(8) Those who are subject to international law must resolve their inter- 





national disputes by adjudication, arbitration, or other peaceful pro- ` 


cedures. 
(9) International obligations, including decisions of international. tri- 
bunals, must be enforced by appropriate | international community action. 
TTo) The United Nations organization is the world’s best hope for inter- 
national peace under the rule of law and must be supported and strength- 
ened by all possible means, and to this end we reaffirm our support of the 
principles of the Charter of the United Nations. 


III 


Lawyers’ GLopan Work Program to Apvance a Worb Rue or Law 


Adopted by the First World Conference on World Peace Through the Rule 
A of Law 


Athens, Greece, July 6, 1963 


THis Work Program for the lawyers of the world is based upon the ideas 
expressed and objectives described at the First World Conference on 
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World Peace Through the Rule of Law, held in Athens from June 30 to 
July 6, 1963. It is not intended to constitute, in any sense, a summary of 
the papers which were presented during the Conference but rather a list of 
some of the subjects lawyers should study in their world-wide joint and co- 
operative efforts to strengthen world law rules and world legal institutions. 
While by no means intended to be exhaustive, this Program is designed to 
suggest some of the many steps which may be taken, studied, or supported 
by the proposed World Peace Through Law Center and by lawyers and 
jurists throughout the world to help achieve a just and enduring peace 
under the rule of law. The order in which the items appear below has 
no significance other than that they were discussed in this order at the 
Conference. 

We, therefore, refer to the Center the following subjects which have been 
raised at Athens and urge the Executive Committee of the Center to con- 
sider them and establish priorities having regard to the work being done 
by other international and national organizations, the intention being to 
support and avoid interference with such organizations. 


I. With Respect to the INTERNATIONAL Court or Justice, the Work Pro- 
gram should include studies which will: 


(1) Encourage States to refer international disputes for adjudication 
by the International Court of Justice or other international courts, par- 
ticularly by means of the inclusion in treaties of a provision that disputes 
relating to their interpretation shall be decided by the International Court 
of Justice or such other appropriate international tribunals as may be 
established. 

(2) Encourage the respective States to accept the compulsory jurisdic- 
tion of the International Court of Justice or, if such jurisdiction has been 
accepted with reservations, to withdraw reservations which reserve to 
the respective States the right to determine whether a matter is within 
their domestic jurisdiction. 

(8) Further the establishment of regional chambers of the Court, sitting 
from time to time at locations more convenient to the litigant States. 

(4) Consider the question of rights of appeal from decisions of regional 
chambers of the Court to the International Court of Justice. 

(5) Consider the modification of the Court’s present composition in 
view of the changes which have occurred in the world since the Court’s 
establishment. 

(6) Consider whether the various States should adhere to treaties or 
adopt laws under which decisions of the International Court of Justice, 
and other international courts, can be enforced through local judicial 
procedures. 

(7) Consider amendment of Article 34 of the Statute of the Interna- 
tional Court of Justice to permit certain international organizations to 
have direct access to the Court as parties on a basis of equality with 
States. 
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. (8) Encourage greater use of the International Court of Justice by the 
United Nations itself, particularly through requests for advisory opinions. 


Il. With Respect to REGIONAL AND SPEolALizep Courts the Work Program 
should include studies on: 


(1) The feasibility of the establishment of Regional courts for the 
principal geographical regions of the world, and specialized courts with 
jurisdiction over specific subject matter. 

(2) Whether there should be a right of appeal from decisions of either 
or both such court systems to the International Court of Justice. 


III. With Respect to the PROMOTION AND PROTECTION oF FOREIGN INVEST- 
MENTS the Work Program should include studies on: 


(1) The establishment by inter-governmental action of institutional fa- 
cilities for the settlement through conciliation, mediation, and voluntary 
arbitration of international investment disputes in those cases where 
adjudication is not yet practicable or desirable, perhaps under the auspices 
of the International Bank for Reconstruction and Development. 

(2) The means for and the establishment of effective procedures for the 
impartial resolution of international investment disputes. 

(3) The recognition of the special rights and needs of the developing 
nations. 

(4) The use of multilateral treaties for the clarification of rights and 
obligations with respect to foreign investments. 

(5) The elimination of double taxation, and the adoption of the prin- 
ciples of due process of law in all matters, including those with respect to 
taxation. 

(6) The repeal of laws that discriminate against foreign investors. 

(7) The problems involved in expropriation or nationalization and the 
provision of prompt, adequate, and effective compensation with due con- 
sideration of the varied interests involved. 

(8) The work of the International Law Commission in this area. 

(9) The principle that international investors should be independent of 
international politics. 

(10) A model international investment code. 

(11) Creation of domestic foreign investment committees, composed at 


least in part of lawyers, to make recommendations and take action in 
this field. 


IV. (A) With Respect to the DEVELOPMENT OF INTERNATIONAL TRADE AND 
INTERNATIONAL Economic Assoorations the Work Program should include 
studies to: 


(1) Stimulate and encourage greater cooperation on trade and economic 
matters among the newly-developing nations. 

(2) Eliminate current legal obstacles to the expansion of international 
trade, with recommendations for their removal. 
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(3) Support organizations working on the unification of private inter- 
national law, especially, but not exclusively, in the areas of arbitral awards, 
arbitral procedure, contracts, international judicial cooperation, recognition 
and enforcement of foreign judgments, and sales. 

'(4) Support the establishment and expansion of common markets when- 
ever appropriate. 

(5) Develop international law codes in the areas of law that relate 
to international business. 


IV. (B) With Respect to the INTERNATIONAL PROTEOTION OF INDUSTRIAL 
Property, the Work Program should include studies to: 


(1) Encourage States which have not adhered to the Paris Convention 
for the International Protection of Industrial Property of March 20, 1883 
(as revised to date) to join with the eighty states which are now signatories. 

(2) Develop uniform laws in the field of industrial property. 

(3) Support the establishment of a system of central examination for 
novelty of inventions to encourage investment and promote international 
licensing of patents. 

(4) Support the creation of a central notification and search office to 
identify company names and trademarks as well as common denomina- 
tions. 

(5) Encourage Governments to promote international cooperative ef- 
forts in the industrial property field in order to remove obstacles to inter- 
national trade. 

(6) Develop a uniform law for the protection of ‘know-how’’ in order 
to encourage communication of technical knowledge and manufacturing 
secrets on an international basis and particularly to newly-developing 
countries. 


V. With Respect to ARBITRATION, CONCILIATION, AND RELATED MEANS oF 
RESOLVING INTERNATIONAL Disputus the Work Program should include 
studies to: 


(1) Promote through research and study the use of non-judicial means 
of settling disputes (advisory opinions, conciliation, conferences, good 
offices, mediation, arbitration, etc.) whenever their use seems appropriate. 

(2) Encourage the use of the Permanent Court of Arbitration created 
by the Hague Conference of 1899. 

(3) Further the proposed establishment of continental international 
arbitration tribunals composed of men of high repute. 

(4) Support the principle that fair and effective arbitral clauses should 
be inserted in all treaties that do not accept the compulsory jurisdiction of 
the International Court of Justice or its equivalent. 

(5) Encourage the reporting of public and private arbitral decisions 
effectively and universally, and effective enforcement measures with re- 
spect thereto. 

(6) Encourage the study and possible use of the Model Rules on Arbitral 
Procedure adopted by the United Nations International Law Commission. 
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VI. With Respect to DIBARMAMENT AND PHace-Keupine the Work Pro- 
gram should include studies to: 


(1) Educate lawyers themselves, everywhere, and government officials 
of their respective states, concerning the complex problems involved in 
establishing an effective disarmament program. 

(2) Establish committees to draft a comprehensive disarmament treaty 
for submission to the various States for adoption. 

(8) Study the nature, scope, and functions of an international dis- 
armament agency. 

(4) Consider and recommend appropriate peace-keeping machinery 
which would take effect during the process of disarmament, to protect dis- 
arming States from attack. 


VII. With Respect to OvrteR Spach anp Spack Communication the Work 
Program should include studies to: 


(1) Encourage states to support the following principles adopted by the 
United Nations General Assembly : 


(a) International law, including the Charter of the United Nations, 
applies to outer space and celestial bodies; and 

(b) Outer space and celestial bodies are free for exploration and 
use by all States, in conformity with international law, and are not 
subject to national appropriation. 


(2) Clarify the legal problems arising from the exploration and use of 
outer space, including liability for space vehicle accidents, responsibility 
of States with regard to assistance to and return of astronauts and space 
vehicles, and space communications. 

(3) Assist in the immediate orderly inauguration of a global system of 
communications by satellite which will meet the present needs of States and 
will provide ample opportunities for planned expansion of the services 
to all States, without now burdening those States having no immediate 
demand justifying their joining the System at this time. 


VII. With Respect to Tan Unrrep Nations AND REGIONAL POLITIOAL 
ORGANIZATIONS AS Sources or Law RULES AND LEGAL Instrrvtions the 
Work Program shall include studies to: 


(1) Clarify the role of law and legal institutions in the United Nations 
and their relationship to political factors such as the veto. 

(2) To improve the climate of professional attitude toward the United 
Nations with a view to attracting to it more general support and co- 
operation from practicing lawyers and judges throughout the world. 

(3) Encourage more rapid codification and development of international 
law by various organs of the United Nations. 

(4) Support, in particular, an increase in the work of the International 
Law Commission by lengthening its sessions and equipping it with ad- 
ditional staff able to prepare preliminary drafts with supporting doeu- 
mentation and commentaries. 
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(5) Support the use of regional political organizations for developing 
new rules of international law and legal institutions needed to deal with 
regional problems, on occasion, or where appropriate, with other problems 
for which United Nations action would not be appropriate or feasible. 

(6) Bring to the attention of the lawyers of the world the new rules 
of law and legal institutions being developed by the United Nations, its 
specialized agencies and regional organizations, as an example of the 
dynamism and constant development of the international legal system. 

(7) Encourage and support a thorough historical study and analysis of 
the utilization of the various articles of the United Nations Charter. 


TX. With Respect to INTERNATIONAL COOPERATION ON LEGAL EDUOATION 
AND REsSEAROH the Work Program shall include studies to: 


(1) Encourage law schools and bar examiners to require from all law 
students a background in international law. 

(2) Encourage and support comparative studies throughout the world 
of the quality and extent of international law training, and prepare recom- 
mendations for improvements. 

(3) Encourage expanded programs for exchange of lawyers, law pro- 
fessors, law students, and law books and materials. 

(4) Encourage and support the creation of an International Research 
Center in order to proceed with the numerous research projects which the 
Conference has approved. 

(5) Encourage and support the creation in the various countries of 
international law research centers. 


X. With Respect to INTERNATIONAL UNIFIOATION or Privars Law the Work 
Program shall include studies to: 


(1) Encourage and support the worthwhile work of existing organiza- 
tions and institutions including the United Nations, that are active in 
this field. 

(2) Encourage and support studies designed to select areas of law 
most suitable for unification, especially where there are common principles, 
and in particular in fields of commercial law; to unify the law in such 
areas; and to develop means of avoiding divergence of interpretation of 
uniform laws. 

(3) Encourage and support studies of the difficulties and obstacles in 
the way of making certain branches of law uniform and seek means of 
avoiding or removing them where unification seems wise. 

(4) Encourage and support studies of the needs of the more recently 
developing countries insofar as they relate to possibilities of unification. 

(5) Encourage the appointment of permanent national committees of 
lawyers to study problems of unification and make appropriate recom- 
mendations with respect thereto. 

(6) Consider the establishment of a permanent top level international 
consultative committee for the selection of law subjects suitable for unifica- 
tion. 
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. (T) Develop better and broader means, including regular information 
bulletins, for informing the lawyers and jurists of all countries concern- 
ing efforts being made for unification of laws. 


XI. With Respect to ORGANIZING LAWYERS INTERNATIONALLY FOR Er- 
FEOTIVE COOPERATIVE Action the Work Program shall: 


(1) Establish a permanent World Peace Through Law Center to further 
the objectives of the Conference in the fields of research, education and 
action. Such program should include determination of methods of finan- 
cing, adoption of a charter and by-laws, selection of a headquarters, em- 
ployment of necessary personnel, and formulation of policies and programs. 

(2) Establish regional World Peace Through Law Centers in the major 
geographic areas of the world. 

(8) Foster the creation of national bar associations in every country 
and work to aid and strengthen those national bar associations not presently 
active and strong. 

(4) Urge national bar associations to establish committees on world 
peace through law. 

(5) Encourage religious organizations of all faiths to express to their 
followers the concept of world peace through the rule of law. 

(6) Organize periodic regional conferences on world peace through law. 

(7) Promote a program of technical assistance in the field of law, by 
exchanging lawyers between developed and developing countries for edu- 
cation and training, exchanging law books, and furnishing financial as- 
sistance. 


XII. With Respect to the PROBLEMS OF STATING THE GENERAL PRINCIPLES 
or INTERNATIONAL Law the Work Program shall include studies which: 


(1) Support research efforts to determine the general principles of law 
recognized by the community of nations as well as general principles of 
international law. 

(2) Encourage studies and research in support of the work of the 
United Nations with respect to the principles of international law con- 
cerning friendly relations and cooperation among States, as recommended 
by Resolution 1815 (XVII) of the General Assembly of the United Na- 
tions of December 18, 1962. 


IV 
RESOLUTIONS CREATING THE WORLD PEAOE THROUGH Law CENTER 


Adopted at the First World Conference on World Peace Through the Rule 
of Law 


Athens, Greece, July 6, 1963 


THIS WORLD CONFERENCE convened at Athens, Greece on July 1, 1963, in 
which delegates and observers from more than 109 nations participated, 
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Resolves: 


I. To adopt the Proclamation of Athens, the Declaration of General 
Principles, and the Work Program in the form attached to these 
Resolutions ; 

II. To participate vigorously in the Work Program adopted by this Con- 
ference so as to achieve world-wide acceptance and application of the 
rule of law in international relations; and to that end 

III. To encourage the formation and activity of national committees on 
World Peace Through Law within associations of lawyers and jurists. 


IN ORDER TO IMPLEMENT THE FOREGOING RESOLUTIONS, AND RECOGNIZING THE 
NEED FOR IMMEDIATE AND SPECIFIC ACTION, THIS CONFERENCE FURTHER: 


Resolves: 


IV. (1) The World Peace Through Law Center is hereby created to unite 
the members of the legal profession of the world for the purpose 
of furthering World Peace Through Law. 

(2) The present Executive Committee of this Conference under the 
continuing Chairmanship of the Conference General Chairman 
shall prepare and adopt the Charter and by-laws, designate the 
first governing board, select the headquarters, the country of in- 
corporation, employ the initial personnel and take any and all 
necessary action to accomplish the purposes, objectives and reso- 
lutions of this Conference. : 

(8) The Charter shall include, but not be limited to, the following: 


(A) All members of the legal profession and specially invited 
guests participating in this Conference shall be Charter 
Members upon their written acceptance and in accordance 
with the Charter and by-laws. Appropriate and additional 
memberships, and dues shall be determined by the Executive 
Committee. 

(B) The Center shall establish a clearinghouse and information 
center relative to the activities of the legal profession of all 
nations concerning the progress, ways, means, and imple- 
mentation of World Peace Through Law. 

(C) Without duplicating the work of other international or na- 
tional organizations, the Center may engage in research, 
conferences—international, regional or national—and other 
constructive activities in all phases of international law and 
especially the rule of law in international affairs, together 
with available institutions and procedures for the settlement 
of international disputes. 

(D) The Center shall cooperate with existing organizations of the 
legal profession, law schools, legal centers, the judiciary, 
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and other established organizations engaged in the improve- . 
ment, research and study of international law and legal 
institutions. 

(E) It shall encourage the teaching and study of international 
law; recommend and assist exchanges of students, scholars, 
jurists, and other leaders of the legal profession, especially 
with the newly independent and emerging nations. 

(F) It shall disseminate the results of such international studies 
and research through appropriate means and publications to 
its members, cooperating organizations and all governments. 

(4) The Center shall limit its efforts and objectives to the improve- 
ment and use of international law and international legal insti- 
tutions to the end that international disputes shall be prevented 
and settled through judicial or legal processes. 


V. That the lawyers here assembled approve the establishment of ‘‘ World 
Law Day,” and declare their support of it. i 

VI. That the lawyers here assembled approve a ‘‘World Rule of Law 
Year” during which the lawyers of the world will make a concentrated 
effort to advance the rule of law in international affairs through a 
coordinated program of research, education, and cooperative action, 
utilizing existing national and international institutions and organiza- 
tions, and establishing such new institutions and organizations as may 
be desirable for the fulfillment of the objectives and purposes of the 
World Peace Through Law program. 


RESOLUTION 
A BLUE PRINT FOR CONTROLLED DISARMAMENT 


Adopted by the First World Conference on World Peace Through the Rule 
of Law 


Athens, Greece, July 6, 1963 


THAT THIS WoRLD ConFERENCE of the legal profession from over 100 
nations meeting at Athens, deeply conscious of mankind’s need for reach- 
ing agreement without delay on a plan for controlled disarmament, calls 
on the Executive Committee to set up a Special Committee of experts in 
international law and representatives of the practicing profession, as 
representative of world opinion as possible, to prepare a draft plan for 
an organization to direct and supervise a disarmament agreement contain- 
ing provisions for settling disputes and provisions to ensure compliance 
with the obligations of the agreement, the plan to be submitted to national 
organizations of lawyers and Governments and to the appropriate organ of 
the United Nations. 
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N. V. ALGEMENE TRANSPORT- EN EXPEDITIE ONDERNEMING VAN GEND & LOOS 
c ADMINISTRATION FISCALE NÉERLANDAISE: A PIONEERING DECISION OF 
THE COURT OF JUSTICE OF THE EUROPEAN COMMUNITIES 

The decision of the Court of Justice of the European Communities in 
the case of N.V. Algemene Transport- en Expeditie Onderneming van Gend 
& Loos c. Administration Fiscale Néerlandaise* is unquestionably one of 
the most important judgments rendered by that tribunal during the first 
decade of its existence? and should be of great interest to students of 
international organization and comparative constitutional law. The contro- 
versy came before the Court under Article 177 of the Treaty è which gives 
the Court jurisdiction to render judgments on preliminary questions rela- 
tive to (1) the interpretation of the E.H.C. Treaty; (2) the validity and 
interpretation of measures taken by the community organs; (8) the in- 
terpretation of the charters of any bodies established by the Council, 
whenever those charters so provide. 

The article in question (a) empowers any tribunal of a member state 
to submit an issue of the specified type to the Court for decision whenever 
such issue is raised by one of the parties and the tribunal deems a decision 
by the Court necessary for the determination of the controversy; and 
(b) makes such submission mandatory when the issue arises in a tribunal 
the decisions of which, under national law, are not subject to any further 
review. The instant case was the second matter that came to the Court 
in that fashion.* 

The actual subject of the litigation was not a matter of great moment. 
It involved the legality of customs duties levied by the Dutch Government 
on the importation by plaintiff into The Netherlands from Germany of 
certain quantities of aqueous emulsion of urea-formaldehyde. The con- 
tested charges were made under the Tariff Ordinance of 1960, which was 
promulgated on January 20, 1960," in pursuance of an accord concluded 
between the Benelux countries on July 25, 1958,° and approved by a Dutch 


1 Court of Justice of the European Communities, 9 Rec. de la Jurispr. (Fr.) 1 (1963) 
(Case No. 26-62); digested below, p. 194. For an English translation (by one of the 
authors of this comment), see 2 International Legal Materials (Am. Soc. Int. Law) 505 
(1968). 

2The Court was constituted as Court of Justice of the European Coal and Bteel 
Community on Dec. 10, 1952, opened its doors to litigants on March 7, 1963, and was 
reconstituted as the Court of Justice of the European Communities on Oct. 7, 1958; 
see Riesenfeld, ‘‘The Decisions of the Court of Justice of the European Communities, 
1954-1960,” 66 A.J.I.L. 724 (1962). 

S For an English translation of the article in question see 51 A.J.IL. 865, 920 
(1957). 

4 The first request for an interlocutory interpretation of the E.E.C. Treaty, sub- 
mitted to the Court under Art. 177, was the case of Société Kiedingverkoopbedriff de 
Gous o. Société Robert Bosch GmbH and Soc. An. Maatschappij tot voortzetting van 
de saken der Firma W. van Rijn, 8 Ree. de la Jurispr. (Fr.) 89 (1962) (Case No. 18- 
61), involving the effect of Art. 85 of the Treaty of Rome; digested in 67 AJLI. 
129 (1963). ; 

s [1960] Staatsblad van het Koninkrijk der Nederlanden (hereinafter cited as 
Btaatsbl.) No. 80. 6 [1959] Tractatenblad No. 180. 
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law of December 16, 1959.7 According to that tariff ordinance, the cus- 
toms duties for the product involved were fixed at 8% ad valorem. 
Plaintiff, the importer, protested against this charge as being illegal for 
the reason that previously, under a Tariff Ordinance of 1947,° he had 
been charged with an import duty of only 8% ad valorem and that any 
increase In amount contravened the ‘‘customa-freeze’’ among the member 
states of the Huropean Economic Community, stipulated in Article 12 of 
the E.K.C. Treaty. That article provides: 


Member States will refrain from introducing as between themselves 
new customs duties on imports or exports or exactions of equivalent 
effect and from increasing those which they apply to their mutual 
commercial relations.® 


Plaintiff’s protest was rejected and the matter came before the Tariff 
Commission in Amsterdam, an administrative tribunal whose determina- 
tions are not subject to any further review. The Dutch Fiscal Administra- 
tion argued that in reality there was no increase in import duties on 
plaintiff’s imports for the reason that at the time the E.E.C. Treaty 
entered into force the duty to be levied should have been 10% ad valorem 
(under rubric 332 bis of the Tariff Ordinance of 1947) rather than only 
3%, as was erroneously collected (under rubric 279a-2 of that ordinance). 
The Tariff Commission did not render a decision on the merits but, 
invoking the procedure under Article 177 of the E.E.C. Treaty, submitted 
the following two questions to the Court: 


(1) Whether Article 12 of the EEC Treaty has an internal effect or, 
in other terms, whether the parties, on the basis of that article, 
may assert individual rights which the judge must safeguard; 
‘If so, whether the imposition of a duty of 8% upon the imports of 
urea-formaldehyde, effected by the principal petitioner, into the 
Netherlands from the Federal Republic of Germany, has repre- 
sented an illegal increase within the meaning of Article 12 of the 
EEC Treaty, or whether, in the particular instance, merely a 
reasonable modification of the customs applicable prior to March 
1, 1960 is involved which, though constituting an arithmetical 
increase, nevertheless should not be considered as prohibited by 
the mandate of Article 12. 


According to Article 20 of the Statute of the Court of the European 
Communities, in proceedings under Article 177 of the E.E.C. Treaty, the 
parties, the member states and the Commission are entitled to file briefs 
or written observations with the Court. In the instant case, in addition 
to the principal parties, the governments of Belgium, The Netherlands 
and the Federal Republic of Germany as well as the Commission availed 
themselves of that opportunity. The arguments presented were directed 
to the Court’s jurisdiction over, and the merits of, each of the questions 
submitted. 

Without dwelling on the nuances of the positions taken by the various 


(2 


Se 


7 [1969] Staatsbl. No. 469. 8 [1947] Staatsbl. No. 488. 
9 Cf. 61 A.J.LL. 870 (1957) (with slight changes in the phrasing of the translation). 
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parties as they are summed up in the Court’s opinion, suffice it to say that 
the governments of Belgium and The Netherlands contested the Court’s 
jurisdiction, under Article 177, over the first question on the ground that 
it did not involve an interpretation of the treaty but rather its applica- 
tion within the framework of Dutch constitutional law. The Belgian 
Government in particular argued that the controversy in reality required 
a resolution by the Dutch judge, under his own constitutional law, of a 
conflict between two inconsistent international treaties or, more precisely, 
two statutes approving inconsistent treaties. On the merits the same 
governments, joined by the Government of the Federal Republic of 
Germany, claimed that Article 12 of the B.E.C. Treaty established only an 
obligation of the member states and did not envisage, as a matter of treaty 
law, any internal effects with respect to their subjects. With reference 
to the second question, the three governments likewise argued that, in 
the form posed, it exceeded the scope of jurisdiction under Article 177, 
because founded upon a question of Dutch tariff law and therefore in- 
volving at best an application rather than an interpretation of the treaty. 
In addition, the Dutch Government in particular maintained that asser- 
tions of treaty violations committed by a member state could he litigated 
before the Court only under Articles 169 and 170 of the treaty upon 
complaint by a government. The Commission, conversely, in the matter 
of jurisdiction over the first question, urged that the effect of the treaty 
provisions on the internal law of the states was not left to the national 
laws but was determined by the treaty itself and therefore required an 
interpretation within the meaning of Article 177. On the merits it ex- 
pounded the thesis that the purpose and result of the formation of the 
European Economice Community was the creation of a community law 
with direct applicability in the national tribunals and with prevalence 
over conflicting national legislation, even if subsequently enacted. Article 
12, in its view, partook of this character. With regard to the second 
question the Commission conceded that in the instant case no prohibited 
increase had occurred. 

The Advocate General, in his conclusions, advanced the position that 
the Court had jurisdiction under Article 177 over the first question on the 
ground that it envisaged an interpretation of Article 12, although even 
after such construction a delicate issue of Dutch constitutional law might 
remain to be resolved. Conversely he failed to find any jurisdiction under 
Article 177 over the second question. On the merits of the first question, 
however, the Advocate General sided with the three governments in main- 
taining that Article 12 exhausted itself in establishing a duty on the 
part of the member states. 

The Court, in a Community-minded but terse and carefully limited 
opinion, took a position which fell short of an endorsement of the bold 
thesis advanced by the Commission, but went significantly beyond the 
views urged by the governments or by the Advocate General. The Court 
held, agreeing to that effect with the Advocate General, that it possessed 
jurisdiction over the first question, since 
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it was not called to determine the application of the treaty according 
to the principles of internal Dutch constitutional law which remains 
within the province of the national authorities but solely in con- 
formity with the limits of Article 177(a), for an interpretation of the 
scope of Article 12 of the Treaty within the framework of the Com- 
munity law and under the aspect of its incidence upon private parties. 


In the same context the Court declared further that the choice by a 
national tribunal of its questions and their significance for the determina- 
tion of a pending controversy were not matters to be passed upon by the 
Court. 

Turning to the merits of the first question, the Court emphasized that 
the purpose of the H.E.C. Treaty, confirmed by its preamble, was to insti- 
tute a common market with direct impact on the Community subjects, and 
that this conception was effectuated by the creation of Community ‘‘organs 
that institutionalize sovereign rights, the exercise of which affects the 
member states as well as their nationals.’’? Moreover, the rôle given to 
the Court by Article 177 itself confirms ‘‘that the states have attributed to 
the Community law an authority which permits it to be invoked by their 
subjects before the national tribunals.’’ Thus the treaty does not exhaust 
itself in the creation of reciprocal obligations of the member states; 
rather 


it must be concluded from this state of affairs that the Community 
constitutes a novel juridical order of international legal character 
for the benefit of which the states, though only in limited areas, have 
limited their sovereign rights and the subjects of which are not only 
the member states but also their nationals; consequently, Community 
law, independent of the legislation of the member states, creates not 
only burdens upon the individuals as such but, conversely, is also apt 
to entail rights which enter into their legal patrimony. 


Whether a particular treaty provision entails a direct effect in internal 
law in the sense that subjects of the member states can claim rights there- 
under which a national judge must safeguard, depends on its spirit, its 
systematic position in the treaty and its terms. From these criteria it 
must be deduced that Article 12 is to be interpreted in the sense that it 
produces immediate effects and engenders individual rights which the in- 
ternal jurisdictions must safeguard. _ 

Arguments to the contrary cannot be derived from Articles 169 and 170, 
which merely provide additional judicial remedies against treaty violations 
on the part of a member government without curtailing the control en- 
trusted to the vigilance of the parties affected thereby. 

With reference to the second question, the Court construed it to consti- 
tute an inquiry as to whether an effective increase of the duty on a par- 
ticular product, resulting from its reclassification owing to a change in 
tariff categories rather than from a formal increase of an existing duty, 
was prescribed by Article 12. So understood the question falls within 
the jurisdiction of the Court under Article 177 and calls for an affirmative 
answer without entailing a determination as to whether there was a viola- 
tion in the instant case. 
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It can be no surprise that the decision, because of the fundamental 
character of the issues raised and because of its possibly far-reaching 
implications, has attracted enormous attention in the professional ?° and 
non-professional literature** of the Community countries and elsewhere." 
Moreover, it has been the subject of long debates at various international 
conferences in which even the judges of the Court themselves have partici- 
pated.* Hailed by some as a bold venture into a new European federal- 
ism, the opinion actually calls for a much more restrained assessment. 

On the one hand, the Court made it abundantly clear that it attached 
to the Community the character of an independent and novel legal order 
of international nature with sovereign rights of its own and direct opera- 
tion upon its subjects, so as to vest them with individual rights and duties 
capable of being asserted before national tribunals. On the other hand, the 
Court emphasized that it dealt with the scope of the treaty solely on the 
plane and within the framework of Community law. Although the Advo- 
cate General had alluded thereto, the Court avoided any reference to a 
possible diversity in the status of international treaties under the consti- 
tutions of the member states * or to the content and scope of the different 
laws approving the E.H.C. Treaty.” It studiously shunned any discus- 


10 See in particular Bülow, ‘‘Zur unmittelbaren Wirkung von Btillhalteverpflichtungen 
im EWG-Vertrag,’’ 9 Aussenwirtschaftsdienst des Betriebs-Beraters (hereinafter cited 
as AWD) 162 (1963); Ehle, ‘‘Wirtschaftelenkung und Verfassungsrechtsschutz im 
Gemeinsamen Markt,’’ ibid. 157; Gori, Note on Judgment No. 26-62, 115 Giurispr. 
Ital. IV 49 (1968); Ophüls, ‘‘Quellen und Aufbau des Europiischen Gemeinachafts- 
rechts,’’? 16 Neue Juristische Wochenschrift (hereinafter cited as N.J.W.) 1697 (1968); 
Samkalden, Note to Judgment No. 26-62, 11 Sociaal Economische Wetgeving (herein- 
after cited as 8.E.W.) 107 (1963), and Note to Judgment No. 28-30/62, ibid. 227; 
Suetens, ‘‘Prejudicitle Vragen in het EEG- en EGA Recht,’’ 26 Rechtskundig Weekblad 
1918 (1968); Trabuechi, ‘‘Un nuovo diritto,’’ 9 Riv. di Dir. Civile 259 (1968). 

11 E.g., Leeourt, ‘‘L'Europe dana le Prétoire,’’ Le Monde, Feb. 23, 1963, pp. 1 and 3. 

13 Hay, ‘‘Federal Jurisdiction of the Community Market Coart,’’? 12 A. J. Comp. 
Law 21 (1963); Stone, ‘‘The Court and American Law,’’ European Community, No. 
63, at p. 7 (1963); van den Heuvel, ‘‘Civil-Law Consequences of Violation of the Anti- 
trust Provisions of the Rome Treaty,’? 12 A.J. Comp. Law 172, 187 (1963). 

13 E.g., at the Conference at Cologne, ‘‘10 Years of Adjudication by the Court of 
the European Communities’’ (April, 1963), and at the Joint Conference at Vienna 
of the German and Austrian Societies of Comparative Law (Sept., 1963). 

14 For recent discussions of the different forms in which the applicability of treaties 
to nationals and by national authorities is regulated in the legal systems of the member 
states of the E.E.0., see Seidl-Hohenveldern, ‘‘Transformation or Adoption of Inter- 
national Law into Municipal Law,” 12 Int. and Comp. Law Q. 88 (1963); Schlochauer, 
‘(Das Verhältnis des Rechts der Europäischen Wirtschaftagemeinschaft zu den 
nationalen Rechtsordnungen der Mitgliedstaaten,’’ 11 Archiv des Vélkerrechts 1 
(1963); Hayoit de Termicourt, ‘‘Le Conflit ‘Traité—-Loi interne’,’’ 78 Journal des 
Tribunaux 481 (1963); see also Pescatore, ‘‘L’autorité en Droit Interne des Traités 
Internationaux,’’ [1962] Pasicrisie Luxembourgeoise 99. 

15 The Italian law of approbation of Oct. 14, 1957, No. 1208, [1957] Le Leggi 1484, 
contains at the same time a provision giving the treaty ‘‘full and entire execution’? 
and a delegation of authority to the government to enact regulations with the force 
of law for implementing a catalogue of provisions in the treaty; see Miele, ‘‘L’Esecnu- 
zione nell’Ordinamento Italiano degli Atti Internazionali istitutivi della CEM e 
dell’Euratom,’’ 15 Diritto Internazionale 17 (1963). The German ratification law 
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gion of the much debated nature of the interrelation between Community 
law and national legal systems,1* including the impact of the national 
constitutions.’ It likewise eschewed any intimation of a primacy of Com- 
munity law or of the proper solution by a national judge of actual or 
apparent conflicts between Community law and. the mandates of the 
national constitutions or of national law enacted subsequent to the ratifica- 
tion acts. The Court, evidently intent upon forging an unfragmented 
body of Community law, deemed it to be impolitie to be enmeshed in a 
premature entanglement with constitutional niceties, even at the price 
of appearing cryptic or inconclusive. While definitely more Community- 
oriented than the briefs of the three governments,’® the opinion does not 
venture beyond the line of minimum exposure. Actually no more than 
that was required, owing to the fortuitous circumstances that the case 
came up from The Netherlands, where the Constitution offers an open 
door to the penetration of Community law,’ and that the troublesome 





of July 27, 1957, contains no general transformatory clause, but empowers the govern- 
ment to enact regulations for the fulfillment of certain treaty obligations with the 
express or presumed approval of parliament. Law of July 27, 1957, II Bundesge- 
setzblatt 758 (1957). 

The Belgian, Dutch and Luxembourg laws approving ratification are straightforward 
and contain no conditions. Belgian Law of Dec. 2, 1957, Moniteur Belge 1180 (1957); 
Dutch Law of Dec. 5, 1957, [1957] Staatsbl. No. 498 (see, however, Law of Dee. 5, 
1957, [1957] Staatsbl. No. 528, concerning the lack of direct applicability of Arts. 
85 and 86 of the Rome Treaty before the promulgation of implementing regulations 
under Art. 87). 

The French law approving ratification Hkewise contains no qualifying or amplifying 
provision. Law No. 57-880, Aug. 2, 1957, 40 Bull Lég. Dalloz 480 (1957). During 
parliamentary debate thereon, however, a motion was adopted in the Conseil de la 
République to prevent any diminution of sovereignty because of the Treaty’s entry 
into force. See Cocatre-Zilgien, ‘‘Les Traités de Rome devant le Parlement Francais,’’ 
1957 Annuaire Frangais de Droit International 617, 533. 

16 For recent discussions see Goetz, ‘‘Europiisches Gemeinschaftsrecht und Deutsches 
Recht,’’ 9 Juristenzeitung 265 (1963); Udina ‘‘Sull’Effieacia delle Norme della Comunità 
Europee nell’Ordinamento Italiano,’’ 15 Diritto Internazionale 123 (1961); Zannini, 
‘‘La Giurisdizione della Corte di Giustizia della Comunità Europee in rapporto agli 
Ordinamenti degli Stati Membri,’’? 16 ibid. 242 (1962); Balladore Pallierl, ‘‘Le 
Comunità Europes e gli Ordinamenti Interni degli Stati Membri,’’ 15 ibid. 4 (1961); 
Schlochauer, loo. off. note 14 above. See also Ophüls, loo. oft. note 10 above. 

17 For a discussion of the constitutional limits upon Community enactments, see 
Ehle, loc. oit. note 10 above. 

18 It is worth noting that the Italian Council of State had reached the same result 
as the Court of the European Communities prior to the Van Gend & Loos case in the 
decision of Soc. biscotti panettoni Colussi Milano c. Ministeri commercio estero e 
finanze, I! Foro Italiano. ITT 143 (1963), involving the direct applicability of Art. 81 
of the E.E.O. Treaty (prohibition of new quantitative restrictions and equivalent 
measures). 

19 About the significance and operation of Arts. 60 and 66 of the Dutch Constitution, 
see especially Erades and Gould, The Relation Between International Law and Municipal 
Law in the Netherlands and in the United States, especially pp. 198, 807, 393 (1961); 
and Van Panhuys, ‘‘The Netherlands Constitution and International Law,’’ above, 
pp. 88-108. 
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consequent international protocol did not have signatories other than mem- 
ber states. 

In order to appreciate the architectural skill demanded from the Court 
in performing its often delicate duties, one must bear in mind that it must 
work with materials much less robust than those that were available to the 
Supreme Court of the United States for its great blueprint cases such 
as McCulloch v. Maryland. The establishment of the European Com- 
munities was not perfected by means of a constitution-making process as 
was the formation of the United States, which rests upon popular ratifica- 
tion by specially called conventions.’ In vain would one look in the 
E.E.C. Treaty for a supremacy clause such as is enshrined in Article VI 
of the U. 8. Constitution. 

It is certain that the creation of a viable Community law will require 
balanced resort to the lawmaking powers implicit in Article 177, and 


204 Wheaton 316 (1819). 

21 Warren, The Making of the Constitution 346, 606, 819 (1929). 

22 Accord: Knopp, ther die Pflicht deutscher Gerichte sur Vorlage von Ausle- 
gungsfragen an den Gerichtshof der Europäischen Gemeinschaften nach Art. 177 des 
EWG-Vertrages,’’ 16 N.J.W. 805 (1961). Thus the duty of national tribunals of 
last resort to submit questions of interpretation applies only to matters that were not 
already the subject of a determination by the Court, Da Costa en Schaake N.V., 
Jacob Meijer N.V., Hoechst-Holland N.V. o. Administration Fiscale Néerlandaise, 9 
Rec. de la Jurispr. 59 (1963) (Cases Nos. 28~-30/62). Moreover, only the tribunal 
where the controversy is pending, and not the parties, is competent to certify pre- 
liminary questions to the Court, Milehwerke Wöhrmann & Sohn K.G. et Alfons 
Liitticke c. Commission de la O.E.E., 8 tbid. 965 (Cases Nos. 81 and 32/62); [1963] 
Dalloz J. 490, with note by Chevallier. It is submitted that this restraint is a matter 
of political wisdom rather than a defect, as suggested by Hay, loo. ott. note 12 above. 

For a recent decision of a Dutch administrative tribunal of last resort submitting a 
preliminary question, see N.V. Internationale Credieten Handelsvereniging Rotterdam 
en Coöp. Suikerfabriek Puttershoek t. Ministerie van Landbouw en Visserij, 11 S.E.W. 
454 (1968); 6 J.O.C.E. 2284 (Cases Nos. 78~-74/63) (from College van Beroep voor 
het Bedrijfsleven). For cases in which a national tribunal of last resort refused to 
certify a preliminary question suggested by the parties on the ground that it was not 
necessary to a decision of the controversy, see K.I.M. Rijwielfabriek N.V. en L.M. 
Slootmans t. J.N. Sieverding N.V., [1962] Ned. Jur. 772 (Hoge Raad, 1961), noted 
by Samkalden, 11 S.E.W. 227, at 230 (1963); Technische Handelsonderneming 
Nibeja N.V. en H.T. Reymera t. Grundig Radio-Werke G.m.b.H., [1962] Ned Jur. 
787 (Hoge Raad, 1962); OLG Düsseldorf, Oct. 81, 1958 (‘‘Sarotti’’? IV), WuW/E/OLG 
263, 9 Wirtschaft und Wettbewerb {hereinafter cited as WuW] 298 (1959). For 
lower court decisions refusing submission of a preliminary question, see Henckels & 
Hammesfahr Holland N.V. t. Henckels Zwillingwerk Nederland N.V., [1963] Ned. Jur. 
569 (Court of Appeals, Arnhem, 1962), noted by Samkalden, 11 S.E.W. 353 (1963), 
refusing submission on the ground that it was not a court of last resort; OLG Munich, 
May 80, 1963 (‘‘Fotokameras’’), WuW/B/OLG 556, 18 WaW 626 (1963), holding 
that Art. 177 was not applicable to temporary restraining orders; Nicolas et Société 
Brandt, Court of Appeals, Amiens, May 9, 1963, 37 J.C.P., IZ Jur. 18222 (1963), 
holding that a conflict between French legislation and Community law raises no 
preliminary question; Blume Van Praag, Court of Commerce, Antwerp, Oct. 25, 
1962, 26 Rechtskundig Weekblad [coL] 1959 (1963), holding that an interpretation 
of Art. 85 was not necessary to the disposition of the case, which proceeded under 
Belgian law. 
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careful meshing of Community and national adjudicatory processes, es- 
pecially in sensitive areas such as the protection of competition.’ The 
Van Gend & Loos decision is proof that the Court has set out in pursuit 
of a truly supra-national Community Jaw. Whether it will be able to 
hold its course and progress on it with safety and dispatch will largely 
depend on the political winds blowing from Europe’s capitals. 


STEFAN A. RIESENFELD 
Riowarp M. BUXBAUM 


HAGUE ACADEMY OF INTERNATIONAL LAW---1964 SESSIONS 


LECTURES, JULY-AUGUST, 1964 


Two sessions of lectures at the Hague Academy of International Law 
will take place in 1964. The first session, from July 6 to 23, will consist 
of the following courses: General Course on Principles of Private Inter- 
national Law, by Professor G. Kegel (Germany); African Problems of 
Private International Law, by Mr. Ph. Francescakis (Greece) ; Discussion 
of Major Areas of Choice of Law, by Professor Willis L. M. Reese (United 
States) ; The Protection of Minors in Private International Law, by Pro- 
fessor Werner von Steiger (Switzerland); Private International Law in 
Socialist Countries, by Professor E. Sziszy (Hungary); The Relation be- 
tween Public International Law and Municipal Law, by Professor H. F. 
Van Panhuys (The Netherlands); The Quasi-Legislative Activities of 
Specialized Agencies, by Mr. H. Saba (Egypt); Certain Contemporary 
Developments in International Arbitration, by Charles M. Spofford (United 
States). 

The second session, from July 27 to August 13, will consist of the 
following courses: The Doctrine of Jurisdiction in International Law, by 
Mr. F. A. Mann (Great Britain); General Course on Principles of Public 
International Law, by Professor Rolando Quadri (Italy); Space Law, by 
Professor Manfred Lachs (Poland); The Scope and Legal Effects of Posi- 
tions Taken and Unilateral Acts Performed by States, by Professor G. 
Venturini (Italy) ; International Law in Europe and Western Asia between 
100 and 650 A.D., by Professor Stefan Verosta (Austria); General Rules 


33 Art. 9 of Regulation No. 17, containing the first regulations of the application of 
Arts. 85 and 86 of the Treaty (prohibition of anti-competitive practices), [1962] 
J.0.C.E. 204, saves the jurisdiction of the national authorities to apply the provisions 
of Arts. 85 and 86 ‘‘as long as the Commission hag not initiated any proceedings under 
articles 2, 8 or 6 of the regulations.’? It has been held that this provision compels 
national courts to stay pending proceedings, if the Commission initiates Investigation 
of the matters pending before the courts, or if an exemption under Art. 85(8) might 
still be obtained. Sos. Union Nationale des economies Familiales c. Consten, Court of 
Appeals, Paris, Jan. 26, 1963, [1968] Dallos Jur. 189; 87 J.C-P., II Jur. 13103 (1968); 
Société Pierre Rivière et Cie c. Société Nouvelle de Produits Alimentaires ‘‘La Maison 
du Whisky,’? Commercial Tribunal, Seine, March 12, 1963, [1968] Dalloz Jur. 867; 
semble contra, Blume t. Van Praag, Court of Commerce, Antwerp, Oct. 25, 1962, 26 
Rechtskundig Weekblad [coL] 1959 (1968); Nicolas ef Société Brandt, Court of 
Appeals, Amiens, May 9, 1968, 87 J.O.P., IX Jur, 13222 (1968). 
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Concerning Judicial Review of Administrative Acts in the European 
Communities, by Professor A. de Laubadére (France); The Co-ordination 
between the United Nations and the Organization of American States for 
the Peaceful Settlement of Disputes and Collective Security, by Professor 
Jiménez de Aréchaga (Uruguay). 

Application forms, as well as information about scholarships, may be 
obtained from the Secretary General, Administrative Council, Hagne Acad- 
emy of International Law, Peace Palace, The Hague. 


RESEARCH CENTER, AUGUST-SEPTEMBER, 1964 


The eighth annual session of the Research Center of the Hague Academy 
of International Law will be held at The Hague from August 18 to Sep- 
tember 26, 1964. The subject for research will be: ‘‘Comparative Study 
of Existing International Tribunals and Their Competence.” The Di- 
rectors of Studies will be Professor J. Dupuy, of the Faculty of Law 
of the University of Aix-en-Provence (Nice) (French-speaking section), 
` and Professor B. Boutros-Ghali, of the Faculty of Economies and Political 
Science, Cairo University (English-speaking section). 

The purpose of the Center is to enable persons who have already 
reached an advanced stage of study or who are engaged in research or 
teaching in the field of international law to spend six weeks in research 
and seminar discussion at the Academy. The extensive facilities of the 
Peace Palace Library are at the disposal of participants. 

Most of the expenses of attendance are borne by the Academy out of a 
special grant made by the Rockefeller Foundation. Participants will re- 
ceive a contribution towards their traveling expenses and a living allow- 
ance of 20 guilders per day during their stay. 

There are no age limits for participants, but the general level ranges 
between 25 and 40 years of age. The number of participants for 1964 
is limited to 80, of which 15 will carry on research in the French-speaking 
section, and 15 in the English-speaking section. 

Requests for application forms should be made to the Secretary General, 
Administrative Council, Hague Academy of International Law, Peace 
Palace, The Hague, and completed forms should reach the Academy not 
later than March 1; 1964. E. H. F. 


ACADEMY OF AMERICAN AND INTERNATIONAL LAW 


An Academy of American and International Law will be conducted from 
June 8 to July 24, 1964, by the International and Comparative Law Center 
of the Southwestern Legal Foundation, at the Southwestern Legal Center 
on the campus of Southern Methodist University, Dallas, Texas. The 
creation of the International and Comparative Law Center was approved 
by the Board of Trustees of the Southwestern Legal Foundation in April, 
1962. The Center serves as an educational arm of the Foundation, aimed 
at the study of international and comparative law with a view to achieving 
improved international relations. The program of the Foundation in the 
field of international and comparative law will be expanded and conducted 
under the auspices of the Center and its Advisory Board. 
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The Center will conduct an annual Academy of American and Inter- 
national Law for a period of several weeks each summer, at- which it is 
anticipated that public officials, lawyers, economists and business men from 
various nations will have an opportunity to study and discuss significant 
economic aspects of public and private international law, and American and 
international legal and business institutions. The program of courses is 
designed to discuss the legal framework essential to economic and social 
development, with emphasis upon a review of the international legal order 
and the function of law in international affairs. The courses will be given 
by eminent professors and practicing attorneys in the fleld of Anglo- 
American and international law, and will cover the following subjects: 
Constitutional law, basic principles of Anglo-American law, United States 
business organizations, philosophy of United States taxation, United States 
labor and social legislation, public international law, international business 
transactions, private international law, international judicial procedure, 
land use planning and agrarian reform, international monetary policies, 
law and ethics, and the legal profession. There will also be included a 
symposium on rights and duties of foreign investors and of states in which 
they do business. In addition, small informal discussion groups will be 
arranged with the faculty members. 

Thirty fellowships are available for outstanding applicants, and more 
may be available, funds permitting. A fellowship includes tuition, fees, 
books, and room and meals in Lawyer’s Inn, a residence hall for male 
students. Transportation to and from applicants’ home countries is not 
provided. For information regarding travel grants, applicants should 
inquire of the Cultural Officer of the United States Embassy or Legation, 
or the Director of the Fulbright Commission or Foundation in their 
respective countries. 

Certificates of attendance will be issued to those completing all courses 
offered by the Academy. 

Applicants must reside or have domicile outside the United States. They 
must have a college degree, an excellent scholastic record, and experience 
in one of the following fields: public service, law, economics, teaching or 
business. They must demonstrate ability to read, speak and understand 
the English language. 

No application forms are required, but applicants should address a letter 
in English to the Director of the Academy, stating their purpose in seeking 
a fellowship, and enclosing a recent photograph, a certified transcript of 
grades received at an institution of higher learning, and a statement of abil- 
ity to read, speak and understand English. Applications should also be 
supported by two letters of recommendation (in English), preferably one 
from a former teacher or a prominent United States citizen residing in the 
United States and the other from a practicing lawyer or employer. Ap- 
plications must be filed not later than March 1, 1964. 

Further information may be obtained by writing to the Director, Acad- 
emy of American and International Law, International and Comparative 
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Law Center, The Southwestern Legal Foundation, Hillcrest at Daniels 
Dallas, Texas—75205. 
E. H. F. 


NINTH INTERNATIONAL CONGRESS ON CRIMINAL LAW 


As announced in the Society’s Newsletter for October, 1963, the Ninth 
International Congress on Criminal Law will be held at The Hague from 
August 24 to 30, 1964, under the auspices of the International Association 
of Criminal Law of Paris. The Congress will discuss four subjects: 
Aggravating Circumstances, except consideration of additional charges and 
recidivism; Offenses against Family and Sexual Morality; The Réle of 
the Prosecuting Organs in Criminal Proceedings; and International Conse- 
quences of Criminal Judgments. Each subject will be discussed in a 
separate working section on the basis of a general report prepared in 1963 
at a meeting of the General Reporters with the authors of national or indi- 
vidual reports on the respective subjects. The General Reporters are: 
Professor L. Lernell, of the University of Warsaw, on Aggravating Cir- 
cumstances; Professor M. Ploscowe, of New York University, on Offenses 
against Family and Sexual Morality; Mr. A. J. M. van Overveldt, 
Solicitor General, Court of Appeal of ’s Hertogen-bosch, Netherlands, on The 
Rôle of the Prosecuting Organs in Criminal Proceedings; and Professor 
H. H. Jeschek, of the University of Freiburg, Germany, on International 
Consequences of Criminal Judgments. 

The proceedings will be conducted in English or French, with 
simultaneous interpretation facilities available at the plenary and section 
meetings. 

A program of excursions and social events is planned for those attending 
the Congress. 

Persons interested in taking part in the Congress were requested to file 
provisional registration forms with the Secretariat of the Congress prior 
to December 1, 1963. Those so registering will receive in January, 1964, 
the advance program and final application and reservation forms. The 
registration fee will be about D. FI. 125 for those participating in the 
Congress, and D. Fl. 75 for persons accompanying them. 

A Netherlands Organization Committee, under the chairmanship of 
Professor J. M. van Bemmelen of Leyden University, is making arrange- 
ments for the Congress. Inquiries should be addressed to the Secretariat 
of the Congress, 14 Burgemeester de Monchyplein, The Hague, The Nether- 
lands. 

E. H. F. 


ANNUAL MEETING OF THE SOCIETY 


The 58th Annual Meeting of the Society will be held at the Mayflower 
Hotel in Washington, D. C., from Thursday, April 23rd through Saturday, 
April 25th, 1964. The tentative program provides that substantive panels 
will be held Thursday afternoon and evening, Friday morning and after- 
noon, and Saturday afternoon. The annual dinner will be held on Friday 
evening, at which time President James N. Hyde and another distinguished 
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Speaker will address the Society. On Saturday morning, April 25, the 
Society will hold its business meeting for the election of officers for the 
coming year as well as for the transaction of other necessary business. 

The meeting will have as the general theme: Causing Compliance with 
International Law. The panels will consider widely varying aspects of 
this common problem. Currently in process of formation are panels 
focused on the following subjects: 


1. The meaning of compliance. There is often confusion between the 
problem of causing another government to comply with a particular inter- 
pretation of international law and the problem of causing it to accept 
a fair procedure for defining an international obligation and to respect 
that decision. Richard Falk, with a paper on ‘‘Adversary or Impartial 
Compliance,” will be among those on the panel. 

2. Enforcing international law by denying legal effect to acts contrary 
to it. The Sabbatino case provides an opportunity for considering the ex- 
tent to which having foreign courts examine the validity under interna- 
tional law of governmental acts will tend to cause compliance with inter- 
national law and the extent to which it may be inconsistent with other 
efforts such as lump-sum claim settlements. 

3. Economic sanctions. The cutting off of trade or economic aid has been 
recently discussed or employed as a means of protecting foreign invest- 
ments in Latin America, of protecting human rights in South Africa, of 
modifying the conduct of Cuba, of discouraging aggression, and of causing 
governments to respect limits on their territorial waters. Howard Tauben- 
feld and others will consider the wisdom and effectiveness of such sanctions. 

4, Compliance during hostilities. Richard Baxter will present a paper 
on what can be learned from Korea, Vietnam and other experiences during 
the last dozen years about the problem of causing respect for the laws of 
war. The panel may also consider the international enforcement of a 
cease-fire and techniques for causing respect for limits on limited war. 

5. Conference on Teaching and Research: The Study of Threats. 
This year the annual conference on teaching and research will be con- 
cerned with problems of imbuing the teaching of international law with 
the best understanding which the social sciences have produced of how 
threats actually operate. Dean G. Pruitt will give a paper on Foreign 
Policy Decisions, Threats and Sanctions. Jan Triska will present a paper 
prepared in collaboration with Robert C. North reporting on aspects of 
ongoing research on differences between Soviet and Chinese perceptions 
of threats. 

6. Using the domestic legal system to protect international rights. The 
virtues and methods of weaving international obligations into the general 
fabrie of domestic law will be contrasted with those of having them pro- 
tected by special promises. 

7. Public opinion as a force for compliance. To what extent, in what 
way, and on what kind of questions will a resolution of the General Assem- 
bly or a report of the International Commission of Jurists alter a govern- 
ment’s perception of what it ought to do or otherwise affect its conduct? 
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On what kinds of questions is the ‘‘public opinion’’ of different groups 
significant? 

8. Persuading governmenis to arbitrate. Governments usually honor 
their admitted legal obligations. Arrangements for arbitration of eco- 
nomic disputes and the World Bank’s arbitration proposals will be explored 
for light on the critical enforcement problem of inducing a government 
to accept a procedure for defining its legal obligations. 

Members of this year’s Committee on the Annual Meeting include Her- 
bert W. Briggs, Wesley L. Gould, G. W. Haight, Louis Henkin, Hans A. 
Linde, Soia Mentschikoff, and Willis L. M. Reese. 

Out-of-town members are urged to attend the annual meeting and to make 
hotel reservations as soon as possible. Members wanting to make room 
reservations at the headquarters hotel should write to Room Reservations, 
Mayflower Hotel, Washington, D. C., 20006, mentioning that they are 
attending the Society’s annual meeting. Reservation cards will be dis- 
tributed with the January Letter to Members, Hotel rooms in Washington 
are fully booked through Wednesday of the week in which the Society’s 
meeting is scheduled, because of a large convention. Therefore, those 
attending the Society’s meeting are urged to arrange not to arrive until 
the morning of Thursday, April 23. ‘ 

Roger FISHER 
Chairman, Committee on Annual Meeting 


AWARD OF MANLEY O. HUDSON MEDAL 


The Executive Council of the American Society of International Law, at 
its meeting on November 9, 1963, voted to confer upon Philip C. Jessup, 
former President of the Society and now Judge of the International Court 
of Justice, the Manley O. Hudson Medal for pre-eminent scholarship and 
achievement in international law and in the promotion of the establishment 
and maintenance of international relations on the basis of law and justice. 

The medal was established in 1955 through a special endowment fund 
donated to the Society by Mr. Ralph G. Albrecht, of New York City, to 
honor the late Manley O. Hudson, who was also a President of this Society 
and a Judge of the Permanent Court of International Justice. It is con- 
ferred in recognition of pre-eminent contributions to international law 
comparable in distinction to those of Judge Hudson himself, who was the 
first recipient of the award in 1956. Lord McNair, formerly Judge of the 
International Court of Justice, received the medal in 1959. 

In recommending Judge Jessup for the honor, to be given this year, 
the Society’s Committee on the Hudson Medal stated: 


The literature in the field of international law and the diplomatie 
history of the United States and of the United Nations in the after-war 
years bear eloquent witness to his contributions. . . . In character 
and attainments Judge Jessup seems to your committee admirably to 
personify the qualities for which the Hudson Medal should be awarded 
and for the recognition of which qualities the award itself was initially 
established. 
Exeanor H. Fwon 


CONTEMPORARY PRACTICE OF THE UNITED STATES 
RELATING TO INTERNATIONAL LAW 


The material for this section has been prepared by a committee consisting 
of RioHarp B. Buper, Haroup S. Burman, STANLEY L. Commn, THOMAS 
T. F. Huana, 8yuvua E. Nusen, and Herseet K. Rer under the chairman- 
ship of Ernest L. Kerey, all of the Office of the Legal Adviser, Depart- 
ment of State. Mr. Atrrep P. Rusin of the Office of General Counsel, 
Department of Defense, has provided the committee with material originat- 
ing in the Department of Defense. 


TERRITORY 
Acquisition and loss—cession 
The Department of State issued the following press release: 


A Convention between the United States of America and the United 
Mexican States for the Solution of the Problem of The Chamizal was 
concluded today in Mexico City. Ambassador Thomas C. Mann signed 
for the United States, and the Foreign Minister of Mexico, Manuel Tello, 
signed for Mexico. A copy of the English version of the Convention is 
attached.? 

This convention comprises essentially the proposed terms of settlement 
announced by the Department of State and the Mexican Ministry of 
Foreign Relations on July 18 (Department of State Press Release No. 
875), and approved by the Presidents of the two countries. 

The convention will now be submitted to the respective Senates of the 
two countries for advice and consent to ratification. Lf it meets with the 
approval of the two Senates, the Department will seek enabling legislation 
and appropriations from the United States Congress to provide for execu- 
tion of its terms so far as the United States is concerned. Thereafter, 
in accordance with the convention, the United States Section of the Inter- 
national Boundary and Water Commission would proceed to acquire the 
lands and structures to be transferred to Mexico, and when the lands have 
been evacuated, and the structures passing intact to Mexico have been 
paid for by a Mexican banking institution, these lands and structures 
would be transferred to Mexico. The Mexican Government would at the 
same time transfer to the United States approximately one half of Cordova 
Island, a Mexican enclave north of the present channel of the Rio Grande. 
The International Commission would then relocate the Rio Grande at El 
Paso so that all Mexican territory in that area would be south of the new 
river channel. | 

This is the first bilateral treaty concluded with the Government of 
Mexico since 1949 and the first major boundary agreement reached since 


1 Reprinted below, p. 886. 
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1933. The Department of State looks upon the Chamizal Convention as & 
notable achievement in inter-American relations and as a major contribu- 
tion in the peaceful settlement of boundary disputes. 


(Dept. of State Press Release No. 448, Aug. 29, 1968; 49 Dept. of State 
Bulletin 480 (1963).) 


Polar and subpolar regions—inspection to verify peaceful purposes of 
Antarctic installations 


The Department of State issued the following press release: 


STATEMENT Concerning THE Unrrep Srares DEOWION 
to ConpuoT AN ANTAROTIO INSPECTION 


The United States will conduct an inspection in Antarctica during the 
1963-1964 austral summer season (November—March). Planning for the 
conduct of such an inspection has been under way for some time and the 
United States has advised the other signatory powers of its intention to 
inspect. 

The inspection is in keeping with provisions of the 12-power Antarctic 
Treaty, signed on December 1, 1959, which was subsequently ratified by 
the twelve powers and entered into force on June 23, 1961.1. The treaty 
stipulates that ‘‘ Antarctica shall be used for peaceful purposes only.’’? 
Article VII provides for inspection ‘‘to promote the objectives and en- 
sure the observance’’® of the treaty. 

This inspection is not based on any anticipation that there have been 


1The Antarctic Treaty, Dec. 1, 1959, 12 U. 8S. Treaties 794; T.I.A.8., No. 4780; 54 
AJLL. 477 (1960). 

2 Art. I: “1. Antarctica shall be used for peaceful purposes only. There shall be 
prohibited, inter alia, any measures of a military nature, such as the establishment of 
military bases and fortifications, the carrying out of military maneuvers, as well as 
the testing of any type of weapons.’’ 

3 Art. VII: ‘‘1. In order to promote the objectives and ensure the observance of the 
provisions of the present Treaty, each Contracting Party whose representatives are 
entitled to participate in the meetings referred to in Article IX of the Treaty shall 
have the right to designate observers to carry out any inspection provided for by the 
present Article. Observers shall be nationals of the Contracting Parties which 
designate them. The names of observers shall be communicated to every other 
Contracting Party having the right to designate observers, and like notice shall be 
given of the termination of their appointment. 

*¢9. Each observer designated in accordance with the provisions of paragraph 1 of 
this Article shall have complete freedom of access nt any time to any or all areas of 
Antarctica. 

‘63, All areas of Antarctica, including all stations, installations and equipment 
within those areas, and all ships and aircraft at points of discharging or embarking 
eargoes or personnel in Antarctica, shall be open at all times to inspection by any 
observers designated in accordance with paragraph 1 of this Article. 

‘¢4, Aerial observation may be carried out at any time over any or all areas of 
Antarctica by any of the Contracting Parties having the right to designate observers. 

(5. Each Contracting Party shall, at the time when the present Treaty enters into 
foree for it, inform the other Contracting Parties, and thereafter shall give them 
notice in advance, of 


1964] CONTEMPORARY PRAOTIO“ OF THE UNITED STATES 167 


‘treaty violations by any signatory power.. Indeed, the United States be- 
lieves that any inspection conducted under thé treaty, whether by the U. 8. 
or any other signatory power, will in fact reinforce the basis of mutual 
confidence that prevails in Antarctica. In this respect the United States 
has informed the other signatory powers that it will weleome inspection 
of its stations. 

The twelve parties to the treaty are Argentina, Australia, Belgium, 
Chile, France, Japan, New Zealand, Norway, South Africa, the U.S.S.R., 
the United Kingdom, and the United States. 


(Dept. of State Press Release No. 469, Sept. 13, 1963; 49 Dept. of State 
Bulletin 518 (19638).) 


SOVEREIGNTY 
Military forces stationed abroad—duty of non-interference 


On July 16, 1963, the Secretary of Defense issued a memorandum to 
the Secretaries of the Military Departments, the Director of the Defense 
Supply Agency, and the Administrative Assistant to the Secretary of De- 
fense with regard to participation by military personnel in civil rights 
demonstrations. On August 22, 1963, the Joint Chiefs of Staff issued 
the following amplification of that memorandum: 


In applying policy in reference message to overseas areas, it must 
be recognized that a well settled principle of international law is that 
one nation may not interfere with the internal affairs of another. In 
all countries where our forces are stationed, we are guests of a host 
nation. In most countries our rights and privileges are specifically 
delineated by Status of Forces Agreements. Our personnel do not 
have the right or privilege of participating in mass picketing, demon- 
strations or any other group or individual action designed to alter the 
policies, practices, or activities of the local inhabitants who are 
operating within the framework of their own laws. Accordingly, 
such actions by members of the US Armed Forces in foreign countries 
are prohibited. 


(Unelassified JCS message 2190, Aug. 22, 1963, amplifying unclassified 
message DEF 344531, July 18, 1963.) 


HIXTRATERRITORIAL J URISDIOTION 


Exercise of judicial functions—judicial institutions and officers—mili- 
tary 


In response to a letter from a private law firm, the Chief, General Law 
Branch, Military Affairs Division, Army Judge Advocate General’s Office, 





‘*(a) all expeditions to and within Antarctica, on the part of its ships or 
nationals, and all expeditions to Antarctica organized in or proceeding from its 
territory; 

(b) all stations in Antarctica occupied by its nationals; and 

‘“(e) any military personnel or equipment intended to be introduced by it into 
Antarctica subject to the conditions prescribed in paragraph 2 of Article I of the 
present Treaty.’?’ 
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stated : 


It has long been the position of the Department of the Army that 
its members may not, in their official capacity, undertake to serve civil 
or criminal process issuing from a State or Federal court. Com- 
manding officers, however, may make members available for accepting 
process, provided the members agree thereto and it will not interfere 
with military duties. If the member stationed overseas wishes to 
accept service, and the rules of the issuing jurisdiction permit, he 
may arrange with another member acting in an unofficial (non- 
military) capacity to serve and make return of process. In addition, 
services could be effected by a civilian or official of the foreign state 
concerned, if such would satisfy your local law. 


(Opinion JAGA 1963/8647 dated Feb. 28, 1968, on file in the Office of 
the Judge Advocate General, Department of the Army. This opinion is 
also reported in brief in Department of the Army Pamphlet No. 27-101-128 
(68 JALS 10-11).)° 


Starz RESPONSIBILITY 
Nationalization—compensation 
The Department of State issued the following press release: 


Early in June the Government of Ceylon announced its decision to give 
the state-owned Ceylon Petroleum Corporation a monopoly of the internal 
distribution of petroleum products as of January 1, 1964. On July 5, 
1968, the American Ambassador to Ceylon acting under instructions pre- 
sented a note to the Prime Minister of Ceylon. The attention of the Gov- 
ernment of Ceylon was invited to the fact that the proposed action would 
be contrary to assurances given in 1962 that the private oil companies 
would be permitted to operate in Ceylon on the basis of fair competition. 
To date no reply to this note has been received. 

On July 8 the Government of Ceylon issued a communique announcing 
its intention to introduce in Parliament legislation to enact into law its 
decision to have the internal distribution of petroleum products assigned 
solely to the Ceylon Petroleum Corporation. The communique also stated 
that ‘‘the amending act would have effect notwithstanding anything to the 
contrary in the principal act or any undertaking given by the government 
in regard to the import, sale and distribution of petroleum.’ On July 17 
the government in fact introduced such a bill. 

The Government of the United States does not. question the right of a 
sovereign nation to nationalize property belonging to American citizens or 
companies, provided adequate and effective compensation is promptly paid 
in accordance with international law. The United States Government, 
however, regrets this most recent decision of the Government of Ceylon 
on two principal grounds. First, as indicated above, this action is at 
variance with assurances given earlier by the Government of Ceylon. 
Second, compensation has not yet been paid to the American companies 
for their properties which were taken over in 1962. The proposed action 
of the Government of Ceylon will deprive the companies of the use of the 
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‘remainder of their properties throughout the island and therefore will give 
rise to further and more complicated questions of compensation. 

The United States Government is continuing its endeavors to obtain 
compensation for the fair value of the properties of the American oil 
companies taken over in 1962. It will also continue to seek in Ceylon 
and elsewhere to make it possible for American citizens and companies to 
conduct their business on the basis of fair competition. 


(Dept. of State Press Release No. 883, July 28, 1963; 49 Dept. of State 
Bulletin 245 (1963).) 


RECOGNITION OF GOVERNMENTS 


Criteria for recogmtion—United States recognition of Provisional Gov- 
ment of Ecuador 


The Department of State issued the following press release: 


The Department of State has cabled our Ambassador in Quito, Maurice 
M. Bernbaum, directing him to acknowledge the note of July 12 from 
the Military Junta of Ecuador. By means of this acknowledgment we 
are resuming relations with Ecuador and are recognizing the Military 
Junta as the provisional Government of Ecuador. This action was taken 
after consultation with other Hemisphere Governments in the light of the 
following factors: 


The United States Government has ascertained that the authority of 
the Military Junta has been accepted and recognized throughout the 
national territory and has noted the Junta’s stated intention to respect 
Eecuador’s international obligations. 

The note of July 12 declared that a Military Junta constituted by the 
Combined Command of the Armed Forces of Ecuador has assumed the 
responsibility of governing the Nation until such time as it would be 
possible to organize elections in which the people of Ecuador would be 
able to exercise their will freely within the provisions of a new constitu- 
tion. 

The United States Government has noted with special satisfaction the 
solemn assurances offered by the Military Junta of its determination to 
restore Ecuador to constitutional government at the earliest possible 
moment. In publie statements the Junta has indicated its belief that 
this goal can be achieved in substantially less than two years. The Junta 
also has declared its intention to provide a new constitution and lay the 
basis for the return to civilian government via constitutional procedures. 
While these assurances offered by the Junta have lessened the concern 
which naturally arose in the United States following the events of July 
11, the United States Government reiterates its firm belief, shared else- 
where in the Hemisphere, that military seizures of political power should 
not become an acceptable substitute for constitutional procedures. 


(Dept. of State Press Release No. 399, July 31, 1963; 49 Dept. of 
State Bulletin 282 (1968).) 
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Mode—concluston of a treaty 


On August 1, 1963, the following exchange took place at the President’s 
press conference: 


Quzstion. Mr. President, Senator Dirksen and some West German 
officials have expressed concern that if the nuclear test ban‘ is signed 
amongst others by this Government, by the Federal Republic of Germany, 
and by the Hast German regime, that this will amount to a tacit recognition 
of East Germany. What is your thinking on this point? 

The Present. That is not correct. This matter was discussed and the 
position of the United States and Britain was made very clear to the Soviet 
Union, and as a matter of fact, the Soviet Union mentioned a regime which 
it did not recognize and did not wish to recognize. So that a procedure 
was developed whereby a regime which is not recognized by one of the 
other parties to the treaty can file its assent with one of the three parties. 
This act would not constitute recognition by the remaining signatories. 
The fact of the matter is that we signed a part of a multilateral treaty on 
Laos which the Red Chinese also signed, but we do not recognize the Red 
Chinese regime. This is a matter of intent. Diplomatic procedure, custom, 
and law provides that recognition is a matter of intent. We do not intend 
to recognize the Hast German regime and, therefore, the language which is 
in the treaty was part of the treaty when it was tabled more than a year 
ago, and it has been before us for a year and it does not provide for 
recognition of East Germany and we will not recognize it, and we believe 
strongly in the reunification of Germany as a free, democratic country. 
That is our policy in the past and our present policy and our future policy 
and would not be affected by this test ban agreement. 

I do think that it is important that we have as great a participation in 
this nuclear test ban agreement as possible. We have received no en- 
couragement, but we would like the Red Chinese to come into the agreement. 
It looks like they will not, but it would obviously be in the interest of 
world peace, but that does not constitute recognition. 


(Hearings on the Nuclear Test Ban Treaty Before the Senate Committee 
on Foreign Relations, 88th Cong., Ist Sess. 14 (1963).) 


Mode—conclusion of a treaty 


During the press briefing of August 2, Robert J. McClosky, Department 
of State News Officer, made the following statement: 


On the matter of recognition, I think the President really answered that 
yesterday. But within that context, I would offer some details: We under- 
stand the Federal Republic’s concern that this treaty should work no 
recognition or change in status for East Germany. This question is one of 
great importance for the Federal Republic, and it is entirely right and 
proper that they should study the matter carefully and satisfy themselves 
fully on it. 


1 Reprinted in 57 A.J.I.L. 1026 (1968). 
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Under Secretary Harriman and his advisers had this problem very much 
in mind during the negotiation of the treaty. 

Now, it is a well-established proposition of international law that 
recognition is not accorded to an unrecognized regime when that regime 
acts to become a party to a multilateral treaty, along with states that do 
not recognize it. Similarly, such action by an unrecognized regime does 
not result in any recognition or acknowledgment of the existence of the 
state which the regime purports to govern. 

Diplomatic recognition of a government and also recognition or acknowl- 
edgment of the existence of a state is a matter of intention. No govern- 
ment is held to recognize unless it intends to do so. 

The United States does not recognize that East Germany constitutes a 
state. 


oe wee 


We are confident that when the Government of the Federal Republie of 
Germany completes its study of the international law and practice on this 
question, it will reach the same conclusion. 


(Hearings on the Nuclear Test Ban Treaty Before the Senate Committee 
on Foreign Relations, 88th Cong., Ist Seas. 15 (1963).) 


Mode—conclusion of a treaty 


The Legal Adviser of the Department of State transmitted the following 
opinion to the Senate Committee on Foreign Relations: 


Avaust 12, 1963. 
OPINION or THE LEGAL ADVISER 


Subject: Questions of Recognition in Relation to the Nuclear Test Ban 
Treaty. 


Article TIT of the Treaty Banning Nuclear Weapon Tests in the Atmos- 
phere, in Outer Space, and Underwater, provides that the Treaty shall be 
open to all States for signature, subject to later ratification, or for acces- 
sion. It designates the United States, the United Kingdom, and the Soviet 
Union as depositary governments. 

The question has arisen whether recognition is accorded to an unrecog- 
nized regime that subscribes to the obligations of the Test Ban Treaty. 
The answer is no; no change in the status of such a regime can occur. 


I 


In international law, the governing criterion in determining recognition 
is intent. 1 Hackworth, Digest of International Law, 166. The intention 
is ordinarily express, but recognition can also be implied from acts if they 
manifest unequivocally the intention of a government to recognize a state 
or regime. It is, however, a well-established proposition of international 
law that participation with an unrecognized regime in a multilateral treaty 
open for general adherence does not give rise to such an implication of 
recognition. 
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‘The legal position with respect to multilateral treaties may be correctly 
summarized to the effect that neither signature nor adherence on the part 
either of the nonrecognizing or the unrecognized State result by themselves 
in bringing about recognition.” Lauterpacht, Recognition in International 
Law, 374. 

The American Law Institute Restatement of the Foreign Relations Law 
of the United States says: 


**§107. Manifestation of Intention to Recognize: General 


‘*(1) Recognition is effected by manifestation of intention by the govern- 
ment of a state to treat an entity as a state, or to treat a regime as a gov- 
ernment. Such manifestation may be made by an express indication that 
recognition is extended or by implication from certain relations or as- 
sociations between the state and the entity or regime, unless such an impli- 
cation is prevented by disclaimer of intention to recognize. 


+ + * 


(3) Except as stated in §108 [which refers to participation in inter- 
national organizations], participation by a state in a multilateral interna- 
tional agreement in which an entity not previously recognized by it also 
participates does not necessarily imply recognition of the entity as a 
state, or recognition, as its government, of the regime that makes the agree- 
ment for it.’ Restatement, Foreign Relations §107 (proposed off. draft 
1962). 


Continental writers take the same position. For example: 

“It seems, therefore, that the prevailing practice is, not to restrict the 
effects of a multilateral treaty to the relations between recognized contract- 
ing parties, but to admit the validity of the commitment of a government 
that is not recognized, even with respect to the States that refuse to 
recognize it without, nevertheless, that government’s obtaining implicit 
recognition.” Charpentier, La Reconnaissance internationale et 1’évolu- 
tion du droit des gens, 61 (1956). 


IT 


The -practice of the United States has been consistent with this rule that 
participation in a multilateral treaty to which the United States is a party, 
especially a treaty open for general adherence, does not accord recognition 
to regimes or authorities that the United States does not recognize. 

“It is not considered * * * that adherence to a multilateral treaty of 
which the United States is a signatory or to which it is a party, by an 
unrecognized government, involves recognition of the latter by the United 
States. It is erroneous to attribute to the Government of the United States 
the doctrine that adherence to a multilateral treaty by governments to 
which previous recognition had not been accorded, constitutes recognition 
of such governments. Adherence by another government is its own uni- 
lateral act. Intention is a matter of primary importance in recognition, 
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' and intention on the part of the United States to recognize such a govern- 
ment could not be imputed to it from an act of the other government.’’ 
1 Hackworth, Digest of International Law, 354. 

The United States has also taken the position that no disclaimer is 
necessary in order to avoid recognition. 

In 1929, in connection with the International Conference on the Safety 
of Life at Sea, Secretary of State Kellogg said: 


“Tt is the view of the Government of the United States that neither 
participation of the United States through an American delegation in a 
Conference in which delegates representing the Soviet regime are also 
participants, the signing by American plenipotentiaries of a multilateral 
Convention which is signed also by delegates of the Soviet regime, nor the 
ratification of a Convention signed by plenipotentiaries of the United States 
and representatives of the Soviet regime constitute recognition of the so- 
called Government of the Union of Russia, and that such actions by the 
United States or its plenipotentiaries are not fairly open to construction 
by Foreign Governments as constituting such recognition by the United 
States. ”? 


In 1932, Green Hackworth, then Legal Adviser, stated in connection with 
the International Sanitary Convention for Air Navigation : 


‘‘* * # the mere signing of a multilateral treaty to which a nonrecog- 
nized government is also signatory does not constitute recognition of that 
governent. * * * i 

“Recognition, as has repeatedly been stated, is primarily a matter of 
intent. Intent to recognize cannot be validly imputed from the mere 
failure to raise objection or make reservation where no direct contractual 
obligation is undertaken.’’ 


The United States has also taken the position that, within the framework 
of a general multilateral treaty, it could even have dealings with a non- 
recognized regime without thereby recognizing it. It has been our view 
that any possible implication resulting from such dealings would be ef- 
fectively negatived by an appropriate disclaimer. ` 

As depositary of the 1949 Geneva Conventions on Red Cross and Prison- 
ers of War, the Swiss Government received acceptances from five regimes 
not then recognized by the United States. The United States Government, 
in replying to notifications of these acceptances, acknowledged that the 
nonrecognized regimes had committed themselves to apply the conventions. 

More recently, the United States signed the Protocol on the Neutrality 
of Laos in 1962, which was also signed by Communist China and North 
Vietnam. Despite this cosignature, the United States continues to refuse 
to recognize both these regimes. 

The United States is a party to some eleven conventions or treaties also 
subscribed to by the so-called German Democratic Republic.* The treat- 


* Convention for the unification of certain rules relating to international transporta- 
tion by air; International Load Line Convention; Convention on safety of life at sea; 
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ment given by the United States to these efforts of the ‘‘G@DR”’ to become * 
a party to multilateral treaties has depended upon the nature of the par- 
ticular treaty. In most cases (e.g., aviation, shipping, and industrial prop- 
erty), the United States, on receiving a notification from a depositary 
government that the ‘‘GDR”’ purported to accede, has replied by stating 
that, since the United States does not recognize the so-called GDR, the 
United States attached no significance to the purported action. However, 
in the ease of the 1949 Geneva Conventions for the Protection of War 
Victims, the United States responded to a notification that the ‘‘GDR”’ 
had purported to accede by stating: 


“The Government of the United States of America does not recognize 
the ‘German Democratic Republic.’ Bearing in mind, however, the purpose 
of the Geneva Conventions that their provisions should protect war victims 
in armed conflict, the Government of the United States * * *notes that 
the ‘Government of the German Democratic Republic’ has accepted the 
provisions of the Geneva Conventions * * *, and has indicated its inten- 
tion to apply them, subject to certain reservations* * * as to which the 
attitude of the * * * United States parallels its attitude towards reserva- 
tions to the Conventions as communicated at the time of deposit of the 
United States instruments of ratification.” 


The practice of other countries has been similar. The Federal Republic 
of Germany, for example, responded to the Swiss notification of the at- 
tempted East German adherence to the Prisoners of War Convention with 
a note of the same tenor as the United States note quoted above. When 
the International Sugar Agreement was signed in London in 1953, the 
Soviet Union, Poland and Czechoslovakia declared that their signatures 
did not imply recognition of the authority of the Republic of China over 
Formosa. Treaty Series, No. 28 (1956), Cmd. 9815, at 223. 


II 


The United States has also considered that, when acting as depositary of 
a multilateral treaty, it could receive and circulate communications from 
regimes it did not recognize without thereby extending recognition. For 
example, in the case of the International Civil Aviation Convention, Trans- 
Jordan forwarded a notice of adherence when the United States did not 
recognize the Trans-Jordan government. The United States accepted the 
notification, but pointed out in its notes to other governments that the 
United States had not accorded political recognition to Trans-Jordan and 





Geneva Convention relating to the treatment of prisoners of war; Red Cross Convention 
for the amelioration of the condition of the wounded and sick in armed forces in the 
field; Red Cross Convention for the amelioration of the condition of the wounded, siek, 
and ship-wreeked members of armed forces at sea; Convention relating to the protection 
of civil persons in time of war; Agreement for the suppression of the circulation of 
obscene publications; Convention for the protection of industrial property; Convention 
relating to the suppression of the abuse of opium and other drugs; Convention for 
limiting the manufacture and regulating the distribution of narcotie drugs. 
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that application of the Convention between the United States and Trans- 
Jordan was not to be understood as implying political recognition of 
Trans-Jordan by the United States. 

The United Kingdom adopted the same view as depositary of the Load 
Line Convention when the East German authorities filed a notification 
of adherence. The United Kingdom circulated the notice, emphasizing 
that it was acting solely in its capacity as depositary, and that its action 
in no way implied recognition of the East German authorities. 

In the case of the Test Ban Treaty, however, it is understood among 
the original parties that no depositary need accept a signature or communi- 
cations from a regime that it does not recognize. Thus the contacts be- 
tween the United States as depositary and unrecognized regimes will be 
kept to an absolute minimum, and below the level which the general rules 
of international law would permit in a depositary without implying any 
change in recognition status of unrecognized subscribers to the Treaty. 


(Hearings on the Nuclear Test Ban Treaty Before the Senate Committee 
on Foreign Relations, 88th Cong., Ist Sess. 15-17 (1963).) 


TREATIES 
Interpretation—-Nuclear Test Ban Treaty 


The Legal Adviser of the Department of State transmitted to the 
Senate Committee on Foreign Relations the following opinions concerning 
the interpretation of provisions in the Nuclear Test Ban Treaty: ? 


Aveust 14, 1968. 
OPINION OF THE LEGAL ADVISER 


Subject: Scope of the term ‘‘Underwater’’ in article I of the Test Ban 
Treaty. 


Article I of the Nuclear Test Ban Treaty provides inter alia: 


“Each of the Parties to this Treaty undertakes to prohibit, to prevent, 
and not to carry out any nuclear weapon test explosion, or any other 
nuclear explosion, at any place under its jurisdiction or control: 


““(a) * * * or underwater, including territorial waters or high seas;’’. 


The question has been raised whether all bodies of water, including 
inland waters, are within the scope of the italicized clause. The answer 
is, yes. 

If a nuclear test or explosion is ‘‘underwater,’’ it is prohibited by the 
Treaty. 

The phrase ‘‘including territorial waters or high seas’’ is illustrative, and 
not limiting. It was inserted in the Treaty to remove any question that 
tests on the high seas were prohibited, and that a party conducting such 
tests would be considered to have at least temporary control of the area in 


1 Aug. 5, 1963, T.L.A.8., No. 5433; 57 A.J.IL. 1026 (1963). 


e 
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which the test is conducted. Without this phrase, it might have been cot- 
tended that tests on the high seas were not under the ‘‘jurisdiction or 
control”? of a party within the meaning of Article I, and thus were not 
prohibited. 

The present Treaty differs from the August 27, 1962, draft treaty tabled 
in Geneva by the United States and United Kingdom delegations. That 
treaty banned, in addition to tests in the atmosphere or outer space, tests 
‘n territorial or high seas.’’ Underwater tests in inland waters were 
not prohibited by this language. The change made by the present treaty 
makes clear that tests in inland water are prohibited. 

A similar point arises with respect to the prohibition of tests in the 
atmosphere and outer space. Article I bans tests ‘‘(a) in the atmosphere; 
beyond its limits, including outer space; * * *.’’ Here also, the phrase 
‘including outer space” is illustrative and not limiting. In this case, it 
was so worded to prevent any implication that there was an area in space 
not covered by the words ‘‘atmosphere”’ or ‘‘outer space.’’ 

Both analysis of the text and the drafting history of the Treaty make it 
clear that the negotiators intended to prohibit all nuclear tests except 
underground tests which do not cause radioactive debris to be present 
outside the territorial limits of the state in which the test is conducted. 


(Hearings on the Nuclear Test Ban Treaty Before the Senate Committee 
on Foreign Relations, 88th Cong., Ist Sess. 61-62 (1963).) 


August 14, 1963. 
OPINION oF THE LEGAL ADVISER 


Subject: Meaning of the Words ‘‘Or Any Other Nuclear Explosion” 
Appearing in Article I, Paragraphs 1 and 2 of the Treaty Banning 
Nuclear Weapon Tests in the Atmosphere, in Outer Space and Under- 
water. 


Article I, paragraph 1, of the Treaty provides: 


“1. Hach of the parties to this Treaty undertakes to prohibit, to prevent, 
and not to carry out any nuclear weapon test explosion, or any other 
nuclear explosion, at any place under its jurisdiction or control: * * *”’ 


Article I, paragraph 2, provides: 


“2. Hach of the Parties to this Treaty undertakes furthermore to refrain 
from causing, encouraging, or in any way participating in, the carrying out 
of any nuclear weapon test explosion, or any other nuclear explosion, 
anywhere which would take place in any of the environments described or 
have the effect referred to in paragraph 1 of this article.’’ 


The question has been raised whether the words ‘‘or any other nuclear 
explosion’’ impose any limitation on the use of nuclear weapons by the 
parties in war. 

The answer is no. 
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I. THE TEXT OF THE TREATY 


The text of the Treaty and its internal construction provide ample 
grounds for answering the question in the negative. 

The title of the Treaty is ‘‘Treaty Banning Nuclear Weapon Tests in the 
Atmosphere, in Outer Space and Underwater.” This title delimits the 
operative scope of the Treaty. It shows that the Treaty was intended to 
deal with weapon tests and not with the use of nuclear weapons in combat 
or in connection with armed hostilities. The limited scope of the Treaty 
in this respect is reinforced by its Preamble. The second paragraph looks 
forward to more general disarmament, eliminating the incentive to the 
production and testing of nuclear weapons. If this Treaty banned the 
use of such weapons in wartime, the incentive for further production and 
testing would already be gone. Similarly, the third paragraph of the 
Preamble, looking to the future negotiation of a comprehensive test ban, 
shows that this Treaty is limited in its application to nuclear weapons 
tests. 

The Agreed Communique issued when the Treaty was initialled refers 
to a series of meetings to discuss ‘‘questions relating to the discontinuance 
of nuclear tests.” It notes that agreement was reached on the ‘‘text of 
a treaty banning nuclear weapons tests in the atmosphere, in outer space, 
and underwater.” It refers to the agreement in several places as ‘‘the 
test ban treaty,’’ and it refers specifically to discussions relating to a non- 
aggression pact. Had the negotiators agreed to ban the use of nuclear 
weapons in war it would surely have been mentioned in the Agreed Com- 
munique. 

Moreover, the general scheme of the Treaty is inconsistent with an in- 
terpretation of the words, ‘‘other nuclear explosion”? to cover wartime use. 
of nuclear weapons. The Treaty has no effect on laboratory development 
of nuclear weapons. It permits weapons tests and other explosions under- 
ground, so long as the radioactive debris is confined within the territorial 
limits of the State in which the explosion is conducted. The Treaty does 
not restrict weapons production, as appears from the second paragraph of 
the Preamble. The Soviet Union has rejected any proposal even to restrict 
the production of fissionable material for weapons purposes. Finally the 
Treaty does not require the destruction of any stockpiled weapons. It is 
hardly conceivable that a treaty which permits the development, testing, 
stockpiling, and production of nuclear weapons should be construed as 
banning their use in wartime. 


Il. NEGOTIATING HISTORY 


The conclusions derived from the text of the Treaty are supported by a 
review of the negotiating history. That history reveals that the words ‘‘or 
any other nuclear explosion’’ were inserted to prevent evasion of the 
Treaty by the explosion in peacetime of tested nuclear weapons, whether 
for peaceful purposes or otherwise. 

The basis for the Moseow negotiations was the draft of the limited 
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nuclear test ban treaty tabled in Geneva on August 27, 1962, by the United 
States and United Kingdom delegations. Article I of that draft pro- 
hibited nuclear weapon tests. Explosions were dealt with in Article II. 
Such explosions were permitted, but were to be subjected to controls be- 
cause of the difficulty of distinguishing peaceful purpose explosions from 
weapons tests. 

In the course of the Moscow negotiations, the Soviets rejected Article 
II of the August 1962 draft completely. This rejection would have left a 
loophole in the Treaty if Article I had remained confined to ‘‘nuclear 
weapon test explosions.’’ A party might have conducted explosions re- 
vealing valuable military data or even weapon tests on the pretense that 
they were in fact peaceful purposes explosions and not ‘‘nuclear weapon 
test explosions.’’ In order to close this loophole, the phrase ‘‘any other 
nuclear explosion’’ was inserted in Article I at the appropriate points. 
Its purpose is to prevent, in the specified environments, peacetime nuclear 
explosions that are not weapons tests. That is its only significance. 


IO. GENERAL UNDERSTANDING 


This construction of the phrase ‘‘or any other nuclear explosion’’ is 
supported by the public statements of United States and other officials 
prior to the signature and ratification of the Treaty. Thus, in his radio 
address presenting the Treaty to the American public, the President said: 


“ [N]o nation’s right of self-defense will in any way be impaired. Nor 
does this treaty mean an end to the threat of nuclear war. It will not 
reduce nuclear stockpiles; it will not halt the production of nuclear 
weapons; it will not restrict their use in time of war.” 


The President’s message transmitting the Treaty to the Senate for ad- 
vice and consent to ratification makes the same point,’ as does Acting 
Secretary Ball’s letter transmitting the Treaty to the President. Secre- 
tary of State Rusk reiterated the point ? at the signing ceremony in Moscow, 
and again in his testimony before the Senate Foreign Relations Committee. 
There he said: 


‘This Treaty does not affect the use of nuclear weapons in war. It has 
to do with nuclear weapon testing in time of peace.’’ 


1‘ While it will not end the threat of nuclear war or outlaw the use of nuclear 
weapons, it can reduce world tensions, open a way to further agreements, and thereby 
help to ease the threat of war.’’ 

a‘*The phrase ‘any other nuclear explosion’ includes explosions for peaceful pur- 
poses. Such explosions are prohibited by the treaty because of the difficulty of dif- 
ferentiating between weapon test explosions and peaceful explosions without additional 
controls. The article does not prohibit the use of nuclear weapons in the event of war 
nor restrict the exercise of the right of self-defense recognized in article 51 of the 
Charter of the United Nations.’’ 

3‘‘TThe treaty] is only a first step. It does not end the threat of nuclear war. It 
does not reduce nuclear stockpiles; it doesn’t halt the production of nuclear weapons; 
it does not restrict thelr use in time of war.’’ 


1964] CONTEMPORARY PRACTICE OF THE UNITED STATES 179 


` This understanding of the import of the Treaty is not confined to 
United States officials alone. For example, United Nations Secretary- 
General U Thant, appearing in Moscow at the Treaty signing, listed a 
number of ‘‘other equally important measures aimed at the relaxation of 
tension.” Among these he included the following: 


“I would also hope that the proposal, initiated in the fall of 1961, for 
convening a special conference for signing the convention on the pro- 
hibition of the use of nuclear and thermonuclear weapons for war pur- 
poses, will now receive wider support.’’ 


It would obviously be unnecessary to hold such a conference if the test 
ban treaty itself outlawed the use of such weapons in war. 


IV. TAOTICAL WEAPONS 


There has been some suggestion that the phrase ‘‘or any other nuclear 
explosion’’. might outlaw the use of tactical, as opposed to strategic, 
weapons in wartime. There is no basis in the Treaty for making any 
distinction whatever between tactical and strategic weapons. The analysis 
in this Opinion applies fully to tactical as well as strategic weapons. 


(Hearings on the Nuclear Text Ban Treaty Before the Senate Committee 
on Foreign Relations, 88th Cong., Ist Sess. at 76-78 (1963).) 


Withdrawal 


The Legal Adviser of the Department of State transmitted the following 
opinion to the Senate Committee on Foreign Relations: 


Aveust 12, 1963. 


OPINION oF THE LEGAL ADVISER 


Subject: Right of the United States to withdraw from the nuclear test ban 
treaty in the event of violation by another party. 


Article IV of the Treaty Banning Nuclear Weapon Tests in the Atmos- 
phere, in Outer Space and Underwater provides, inter alia: 


“Each Party shall in exercising its national sovereignty have the right 
to withdraw from the Treaty if its decides that extraordinary events, re- 
lated to the subject matter of this Treaty, have jeopardized the supreme 
interests of its country. It shall give notice of such withdrawal to all 
other Parties to the treaty three months in advance.’ 


The question has been raised whether the United States would have to 
give 3 months notice prior to withdrawing if another party conducted 
nuclear weapon tests in the atmosphere, or committed some other act in 
plain violation of the treaty. The answer is ‘‘No.’’ 

A breach of treaty obligations by one party is considered in international 
law to give other parties the right to terminate their obligations under the 
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treaty. Article IV is not intended as a restriction of that right. The 
three original parties recognized that events other than violations of the 
treaty might jeopardize a country’s ‘‘supreme interests’’ and require that 
country to resume testing in the prohibited environments, Article IV 
permits withdrawal, upon 3 months’ notice, in this case. If another party 
violated the treaty, the United States could treat the violation as an ‘‘extra- 
ordinary event’’ within the meaning of article IV, or it could withdraw 
from the treaty immediately. 


I. THE GENERAL RULÐ 


In international law, violation of a treaty by one party makes the treaty 
voidable at the option of the other parties. I Lauterpacht, ‘‘Oppenheim’s 
International Law’’ 947 (8th ed. 1955); see also Restatement, Foreign 
Relations, sec. 162 (proposed official draft 1962). Whether there has been 
a violation, and whether it is serious enough to justify termination is for 
each party, acting in good faith, to decide. The right to void the treaty 
must be exercised within a reasonable time after the violation has become 
known, I Lauterpacht, 948. 

The right of unilateral abrogation for cause has apparently never been 
adjudicated in an international court. It has, however, been confirmed by 
publicists generally, and by United States, British, and Soviet autohrities, 
among others. 

The British view is ‘‘that, in general terms, such a right exists; [and] 
that the exercise of this right is optional at the discretion of the party 
wronged.” McNair, ‘‘The Law of Treaties, British Practice and Opin- 
ions” 515 (1st ed. 1938). Soviet authorities have taken the same po- 
sition : 

“The annulment of a treaty by one signatory in the event of the non- 
fulfillment by the other of key terms is held to be legal,” Academy of 
Sciences of the U.S.S.R., Institute of State and Law, ‘‘International 
Law’? 280. 

The United States has consistently affirmed its unilateral right to termi- 
nate treaties in the event of violation by another party. Green Hackworth, 
then Legal Adviser of the Department of State and later a judge of the 
International Court of Justice, declared in 1935, 

“The weight of opinion as expressed, at least in the United States, 
appears to incline to the view that a state may by its own unilateral act 
terminate a treaty as between itself and a state which it regards as having 
violated such treaty.” Memorandum of the Legal Adviser of the Depart- 


1 It has, however, been alluded to in at least two cases before the Permanent Court of 
International Justice, ‘‘Diversion of Water From the River Meuse,’’ P.C.LJ., ser. A/B, 
No. 70, 50 (1837); Case concerning the Factory at Chorzow, P.C.IJ., ser. A, No. 9, 
81 (1927). 

2 The second edition of McNair deals with the law of treaties generally, rather than 
with British practice. In the second edition, he limits the exercise of the right to 
cases of ‘‘fundamental breach.’’ Id. at 571 (2d ed, 1961). 
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ment of State, February 27, 1935, V Hackworth, ‘‘Digest of International 
Law” 346 (1948). 

In 1791, James Madison wrote that a breach of a treaty by one party 
‘‘discharges the other,’’ which is then ‘‘at liberty to take advantage or not 
of the breach, as dissolving the treaty,’’ V Moore, ‘‘Digest of International 
Law’? 821 (1906). 

At least four Secretaries of State and one President have expreased the 
same view. Secretary of State Frelinghuysen termed the Clayton-Bulwer 
treaty ‘‘voidable at the option of the United States’’ because Great Britain 
had ‘‘persistently violated her agreement not to colonize the Central 
American coast.’ Quoted in Hooper v. U.S., 22 Ct. CL 408, 417 (1887). 
And in a memorandum for the President in 1896 concerning that treaty, 
Secretary of State Olney said Great Britain ‘‘undoubtedly did not fully 
comply with the provisions of the treaty’’ and that this ‘‘might well have 
been made the ground for an annulment of the treaty altogether,’’* III 
Moore, 205. Secretary of State Lansing took the same position in a com- 
munication to the Swiss Minister in Washington concerning the effect of 
German violations of the treaty with Prussia of 1828, II Hyde, ‘‘Interna- 
tional Law Chiefly as Interpreted and Applied by the United States” 
1542 (2d rev. ed. 1945). The right of abrogation upon breach by another 
party was affirmed in a dictum by President Coolidge in his award as 
arbitrator in a dispute between Chile and Peru. Opinion and award of 
the arbitrator, 19 Am. J. Int’l L. 398, 898 (1925). Secretary of State 
Hughes also signed the award. 

Finally, the Supreme Court has also declared the principle. Mr. Justice 
Iredell, in Ware v. Hylton, said it was ‘‘a part of the law of nations, that 
if a treaty be violated by one party, it is at the option of the other party, 
if innocent, to declare, in consequence of the breach, that the treaty is 
void’’ (8 Dallas 199, 261 (1796); see also Charlton v. Kelly, 229 U.S. 
447 (1918)). 

The most restrictive position on the right of unilateral abrogation for 
cause is taken by the Harvard Law Research Draft Convention on the Law 
of Treaties, which rejects the right and substitutes instead provisional 
suspension pending referral to an international tribunal, 29 Am. J. Int’! L., 
Supp. 1077, 1094 (1985). This position has been rejected by subsequent 
writers, and finds no support in international practice. 


TL. INTERNATIONAL PRACTION 


The right to abrogate or annul a treaty on the ground that another 
party has committed a breach has been exercised rarely. The United 
States appears to have invoked it only once. In 1798, when relations be- 


2 The United States alleged that Great Britain had violated the treaty by exercising 
sovereignty over British Honduras, and by treating that territory as a British colony. 
The British considered the allegation ‘‘wholly untenable,’’ on the ground that the treaty 
was not intended to cover British Honduras. However, they also assumed that the 
United States would be entitled to abrogate the treaty if Great Britain had violated it, 
McNair, 567-568 (2d ed.), 
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tween France and the United States were strained, Congress passed an 
act, signed by the President, declaring that— 

‘*Whereas the treaties concluded between the United States and France 
have been repeatedly violated on the part of the French Government; 
and the just claims of the United States for reparation of the injuries so 
committed have been refused, and their attempts to negotiate an amicable 
adjustment of all complaints between the two nations have been repelled 
with indignity: * * * the United States are of right freed and exonerated 
from the stipulations of the treaties and of the consular convention, here- 
tofore concluded between the United States and France;* * *’? 1 Stat. 
578, V Moore, 356.* 

France did not recognize the U.S. PN For an account of sub- 
sequent negotiations see V Moore, ‘‘History and Digest of the International 
Arbitrations to Which the United States Has Been a Party’’ 4429 (1898). 

In 1983, a Greek Court refused to extradite Samuel Insull, then under 
indictment in the United States for violation of the bankruptcy laws. The 
United States denounced the treaty but did not abrogate it. In a com- 
munication to the Greek Minister of Foreign Affairs, the American Min- 
ister to Greece, termed the decision ‘‘utterly untenable and a clear viola- 
tion of the American-Hellenic Treaty of Extradition * * *’’ and stated: 

“ Accordingly I am instructed to give formal notice herewith of my 
Government’s denunciation of the treaty with a view to its termination 
at the earliest date possible under its pertinent provisions,” 28 Am. J. 
Int’] L. 307, 311 (1934). 

The issue was later resolved by a protocol to the extradition treaty, IV 
Hackworth, ‘‘Digest of International Law’’ 118. 

In 1870, Russian denounced the Black Sea clauses of the Treaty of 
Paris on the ground that the other parties had violated several of its 
essential clauses. For an account of British practice, see McNair, 540- 
570 (2d ed.). 

Unilateral abrogation has normally been met by vigorous protests from 
the other parties. However, the protests have been the result of disagree- 
ment over the facts rather than over the principle of law. See II Hyde, 
1548, McNair, 568 (2d ed.). 


OI. MATERIALITY OF THE BREAOH 


Most publicists limit the right of abrogation to cases of a substantial 
breach by the other party. Hyde says abrogation by one party is justified 
by the ‘‘failure of a contracting state to observe a material stipulation of 
its agreement * * *,’’ although he also notes the futility of attempting ‘‘to 
enunciate rules pointing decisively to the circumstances when abrogation by 
one party is to be excused.” II Hyde, 1541. [Italics supplied.] The 
rule is sometimes stated in terms of the nonfulfillment of ‘‘key terms” 
(U.8.8.R., ‘‘International Law’’ 280) or ‘“‘breach of a stipulation which is 


4 The treatles with France were abrogated by act of Congress. However, the Presi- 
dent may, acting alone, declare a treaty inoperative or suspended. Bee 40 Ops. 
Att’y Gen. 119, 123 (1941). See also ‘‘Restatement,’’ sec. 167, 
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material to the main object,” Hall, ‘‘A Treatise on International Law” 409 
(8th ed. Higgins 1924). Under the proposed draft restatement, termina- 
tion of the entire agreement is justified only when the violation ‘‘has the 
effect of depriving the aggrieved party of an essential benefit of the agree- 
ment,’’ ‘‘Restatement,’’ section 162. The draft articles on the Law of 
Treaties of the International Law Commission, prepared by G. C. Fitz- 
maurice, require a ‘‘fundamental breach of the treaty in an essential 
respect, going to the root or foundation of the treaty relationship between 
the parties, ** *’? TI Yearbook of the International Law Commission 31 
(1957), A/CN.4/SER.A/1957 (Add.1). 

Hackworth, however, does not so limit the right of abrogation, and 
Lauterpacht states: 5 

“There is no unanimity on this point, since some make a distinction 
between essential and nonessential provisions of the treaty, and maintain 
that only violation of essential provisions creates a right for the other 
party to cancel the treaty. Others oppose this distinction, maintaining 
that it is not always possible to distinguish essential from nonessential 
provisions, that the binding force of a treaty protects nonessential as well 
as essential provisions, and that it is for the injured party to consider for 
itself whether violation of a treaty, even in its least essential parts, 
justifies its cancellation,’’ I Lauterpacht, 947. 

The primary undertakings of the nuclear test ban treaty are contained 
in articles I and IV. Article I obligates the parties not to conduct nuclear 
weapon tests or other nuclear explosions in the atmosphere, underwater, or 
in outer space. Underground explosions are permitted if they do not 
spread radioactive debris beyond the territory of the country in which 
they are conducted. Parties are also prohibited from ‘‘causing, encourag- 
ing, or in any way participating in” the carrying out of prohibited tests 
or explosions by others. Article IV requires 3 months’ notice of with- 
drawal in the case of an ‘‘extraordinary event’’ jeopardizing ‘‘supreme 
interests.” Breach of any of these obligations, all of which are funda- 
mental, would justify withdrawal from the treaty under appropriate cir- 
cumstances. 


IV. MULTILATERAL TREATIES 


The right of a party to terminate its obligations under a multilateral 
treaty because another party has breached it depends upon the nature of 
the treaty. A breach by one party obviously does not give any other 
party the right to bring the whole treaty to an end. At most, the aggrieved 
party may consider itself released from its obligations under the treaty. 

In the case of multilateral treaties creating obligations necessarily de- 
pendent on the corresponding performance of other parties, a breach by one 
party justifies withdrawal by any other party. A disarmament treaty has 


8 In the first edition of his ‘‘Law of Treaties,” McNair said flatly, ‘‘* * * it is not 
possible to say that some stipulations are essential ones and some are not, and that 
only a breach of one of the former class gives rise to the right; it must be assumed 
that each stipulation forms part of the consideration which induced the other party to 
enter into the treaty,’’ at 515. 
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been cited as an example of such a treaty in an analysis of unilateral 
withdrawal from multilateral treaties, II Yearbook of the International 
Law Commission 52-55 (1957). The nuclear test ban is of the same 
character. The undertaking of each party to refrain from testing nuclear 
weapons is given in return for a similar undertaking by each of the other 
parties. 

However, in the case of a multilateral treaty consisting of a mutual and 
reciprocal interchange of benefits and concessions, such as a copyright 
or consular convention, a breach by one party does not justify general 
withdrawal by another party. Rather, it justifies only a reciprocal breach 
of obligations. For example, if state A refused to honor its obligations 
to state B under a copyright convention, state B could be released, if it 
chose, from its obligations to state A. It would not, however, be released 
from its obligations to other parties to the convention. Ibid. 


(Hearings on the Nuclear Test Ban Treaty Before the Senate Committee 
on Foreign Relations, 88th Cong., 1st Sess. 87-40 (1968).) 


Human rights—slavery, forced labor, political rights of women 


In a letter to the President of the Senate, dated July 22, 1968, the 
President stated: 


Juuy 22, 1963 


Desar Mr. Paesmunr: I have today transmitted to the Senate three 
conventions with a view to receiving advice and consent to ratification. 
These are: 


1. The Supplementary Convention to the Abolition of Slavery, the 
Slave Trade, and Institutions and Practices Similar to Slavery,? prepared 
under the direction of the United Nations in 1956, to which 49 nations 
are now parties. 

2. The Convention on the Abolition of Forced Labor,? adopted by the 
International Labor Organization in 1957, to which 60 nations are now 
parties. 

3. The Convention on the Political Rights of Women,’ opened for 
signature by the United Nations in 1953, to which 39 [40] nations are 
now parties. 

United States law is, of course, already in conformity with these con- 
ventions, and ratification would not require any change in our domestic 
legislation. However, the fact that our Constitution already assures us 
of these rights does not entitle us to stand aloof from documents which 
project our own heritage on an international scale. The day-to-day 
unfolding of events makes it ever clearer that our own welfare is inter- 
related with the rights and freedoms assured the peoples of other nations. 

These conventions deal with human rights which may not yet be secure 
in other countries; they have provided models for the drafters of consti- 
tutions and laws in newly independent nations; and they have influenced 


18, Exec. L, 88th Cong., lst Sess. 28, Exec. K, 88th Cong., 1st Sess. 
88, Exec. J, 88th Cong., Ist Sass. 


1964] CONTEMPORARY PRACTICE OF THE UNITED STATES 185 


the policies of governments preparing to accede to them. Thus, they 
involve current problems in many countries. 

They will stand as a sharp reminder of world opinion to all who may 
seek to violate the human rights they define. They also serve as a con- 
tinuous commitment to respect these rights. There is no society so ad- 
vanced that it no longer needs periodic recommitment to human rights. 

The United States cannot afford to renounce responsibility for support 
of the very fundamentals which distinguish our concept of government 
from all forms of tyranny. Accordingly, I desire, with the constitutional 
consent of the Senate, to ratify these Conventions for the United States 
of America. 

Sincerely, 
Joan F. KENNEDY 


(49 Dept. of State Bulletin 322 (1963).) 


EXTRADITION 
Extraditable offenses—procedural safeguards 
The Department of State issued the following press release: 


The Secretary of State today informed the Ambassador of Venezuela 
that the United States has agreed to the request of the Government of 
Venezuela for the extradition of Marcos Perez Jimenez. 

The request was made in August 1959 under the Extradition Treaty of 
1922 between the United States and Venezuela t in which the two countries 
bind themselves, on a reciprocal basis, to extradite persons charged with 
committing any of the crimes enumerated in the Treaty. At the conclu- 
sion of the extradition hearing on the Venezuelan request, United States 
District Judge George W. Whitehurst, sitting as extradition magistrate, 
found that the evidence presented by Venezuela showed probable cause 
to believe Marcos Perez Jimenez guilty of the crimes of embezzlement or 
criminal malversation, breach of trust and receiving money unlawfully 
obtained ; that there was no legal impediment to his extradition; and that, 
therefore, the requirements of the Treaty had been met. Thus, under 
United States law, the Secretary of State was authorized to extradite 
Marcos Perez Jimenez for trial on only the crimes of embezzlement or 
criminal malversation, breach of trust and receiving money unlawfully 
obtained and, under the Treaty, Venezuela could try him only for those 
offenses were he to be extradited. 

In habeas corpus proceedings, brought by Marcos Perez Jimenez to 
challenge the decision of the extradition magistrate, the decision of the 
magistrate was upheld by the United States District Court for the South- 
ern District of Florida and by the United States Court of Appeals for the 
Fifth Cireuit.2 The habeas corpus proceedings were finally terminated 
when on June 17, 1963 the Supreme Court denied a petition for rehearing 

1 Treaty of Extradition, and Additional Article, Jan. 19 and 21, 1922, 48 Stat. 


1698, Treaty Series, No. 675; 18 A.J.IL. Supp. 174, 179 (1924). 
2800 57 AJIL. 670 (1968). 
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of a petition for certiorari to review the decision of the Court of Appeals. 

In addition to the record of the extradition hearing and the habeas 
corpus proceedings, the Secretary has had before him written submissions 
from the attorneys for Marcos Perez Jimenez and from the Government of 
Venezuela. The Secretary also met with attorneys for Marcos Perez 
Jimenez at their request at which time they presented arguments in 
opposition to extradition, Finally, the Government of Venezuela pre- 
sented a note giving assurances that should Perez Jimenez be returned to 
Venezuela careful security measures would be taken to insure his physical 
safety, that he would be given a fair trial and given all the rights ac- 
corded an accused under the laws of Venezuela, including the right to 
full and effective defense and including the right to be defended by counsel 
of his own choosing and that, in accordance with Article XIV of the 
Treaty, he would be tried only for those offenses for which extradition 
was granted. 


(Dept. of State Press Release No. 417, Aug. 12, 1963; 49 Dept. of State 
Bulletin 364 (1963).) 


DIPLOMATIO PRIVILEGES AND IMMUNITIES 
Exemption from judicial process—special missions 


In the case of Chong Boon Kim v. Kim Yong Shik and David Kim, the 
following suggestion of immunity was submitted to the Circuit Court 
of the First Circuit, State of Hawaii: 


SUGGESTION OF INTEREST SUBMITTED ON BEHALF OF THE UNITED STATES 


Herman T. F. Lom, United States Attorney for the District of 
Hawaii, files this Suggestion of the Interest of the United States at 
the direction of the Attorney General of the United States made 
pursuant to 5 U.S.C. 316, and respectfully submits to the court as 
follows: 


1. The United States Department of Justice has been informed by 
the Department of State that service of process in this action has 
been effected upon His Excellency, Kim Yong Shik, the Foreign Min- 
ister of the Republic of Korea, on the occasion of his transit through 
the State of Hawaii while on an official visit to the United States. 
(A photostatic copy of the letter from the Department of State is 
enclosed.) 

2. Under customary rules of international law, recognized and 
applied in the United States, the head of a foreign government, its 
foreign minister, and those designated by him as members of his 
official party are immune from the jurisdiction of United States 
federal and state courts. 

3. The Department of State recognizes the diplomatic status of 
His Excellency, Kim Yong Shik, on the occasion of his visit to the 
United States in July, 1963. The undersigned respectfully requests 
that this determination of the United States Government be given 


effect. 
Heeman T. F. Lom 
United States Attorney 
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Of Counsel: 


Joun W. Dovanas 
Assistant Attorney General 


Bruxo A. Ristau 

Attorney, Department of Justice 

On September 9, 1963, the court dismissed the action as to Kim Yong 
Shik, on the basis of lack of jurisdiction. 


Customs—importation of lottery tickets 


In a reply, dated July 25, 1963, to a letter from the Office of the General 
Counsel of the United States Post Office Department, dated July 1, 1963, 
the Department construed Section 288(b) of the International Organiza- 
tions Immunities Act? to the effect that mail to a person entitled to the 
benefits of that Act is subject to the statutory restrictions applicable to 
mail addressed to private individuals within the United States. Ac- 
cordingly, Federal law relating to the importation or interstate trans- 
portation of mail containing lottery matter applies to such a person. 

(Copy of letter on file in the Office of the Legal Adviser, Dept. of State.) 


ConsuLs 


Conservation of estates—extraterritoriality—Treaty of 1836 between 
Morocco and the United States 


In an unclassified instruction to the American Embassy in Rabat, 
Morocco, dated September 17, 1963, the Department took the position 
that Article 22, the ‘‘estates’’ clause, and all other provisions of the 
Treaty of Peace between Morocco and the United States,? including the 
most-favored-nation provision of Article 24, remain in force for all pur- 
poses other than the exercise by the United States Government in Morocco 
of extraterritorial jurisdiction over its citizens and protégés. The De- 
partment interpreted the United States note to Morocco, dated October 
6, 1956, pursuant to the Congressional Joint Resolution of August 1, 
1956,* which provided for the relinquishment of ‘‘consular jurisdiction”? 
granted by agreements with Morocco, as limited to extraterritorial juris- 
diction. Inasmuch as provisions relating to the right of consular officers 
to take charge of the effects of their deceased countrymen and provisions 
relating to rights of inheritance are common to consular conventions or 
similar agreements throughout the world, it was considered that such pro- 
visions do not have an extraterritorial character. 

(Unclassified Airgram A-14, September 17, 1963). 


159 Stat. 669 (1945); 22 U.S.C. § 288 (1959); reprinted in 40 A.JWIL. Supp. 85 
(1946). 

2 Treaty of Peace with Morocco, Sept. 16, 1886, 8 Stat. 484; Treaty Series, No. 
244-2, 

$70 Stat. 773 (1956). 
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Military necessity—no duty to compensate for battle damage 


The Burmah Oil Company brought an action against the Crown, claim- 
ing reparation for the damage resulting from the destruction on March 
7, 1942, by the British Army of Burmah’s oil installations near Rangoon 
to prevent their falling into the hands of the advancing Japanese Army. 
The Scottish Court of Session held that, where the Crown takes a subject’s 
property, either for use or for destruction, the subject is entitled to 
compensation, except when the taking is in the course of battle, in which 
event ‘‘the loss is just an accident of war’’ for which no compensation 
can be claimed. The court, in denying compensation, found that the de- 
struction in this case ‘‘was so intimately tied up with the actual fighting 
in the retreat from Burma that it must be regarded as battle damage, and 
not as a facet of the strategic conduct of the war.” Burmah Oi Company 
(Burma Trading) Limited v. The Lord Advocate, 1963 Scots Law Times 
261 (Scot. Ct. of Session, Ist Div., March 14, 1963). 


Deportation—determination of nationality of deportees 


The Attorney General’s findings that deportable aliens, who were born 
on the Chinese mainland, were natives and citizens of ‘‘China’’ for the 
purpose of their deportation were held by the Court of Appeals to be 
properly construed as findings that they were natives and citizens of the 
government recognized by the United States as the legal government of the 
Republic of China, at least without proof of their allegiance to the un- 
recognized government. Nationality and citizenship for the purposes of 
§243 (a) of the Immigration and Nationality Act of 1952, 8 U.S.C.A. 
§1253(a) (which provides that ‘‘. . . deportation of such alien shall be 
directed to any country of which such alien is a subject national or 
citizen, if such country is willing to accept him into its territory’’) are 
not to be determined exclusively by the locus of birth, but political matters 
must be considered. 

The court rejected the appellants’ contention that it was necessary to 
obtain the consent of Communist China to the deportation in order to 
fulfill the statutory requirement of obtaining the consent of the govern- 


* Assisted by Peter 8. Paine, Jr., and William J. Williams, Jr., of the New York 
Bar, and Robert A. R. Maclennan, of the English Bar. 
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ment of the deportee. Although Communist China may sometimes be a 
“‘ecountry’’ for deportation purposes, the statute would be deprived of 
effectiveness where there are two ‘‘governments,’’ if the Attorney Gen- 
eral were required to secure the consent of the unrecognized government. 
Such requirement would subvert in a substantial sense the foreign policy 
of the United States and obstruct the intention of Congress to reduce the 
number of undeportables. Lee Wet Fang, et al. v. Kennedy, 317 F. 2d 
180 (U.8.Ct.A., D.C. Cir., March 25, 1963). 


Sovereign immunity not self-executing—act of state doctrine ap- 
plicable to suit for damages against Cuban Government for eg- 
propriating plaintif’s property 


United States citizens holding the majority of the stock of-a Cuban 
corporation brought an action in the Florida courts to recover damages 
for the expropriation of the corporation’s property in Cuba by the Na- 
tional Institute of Agrarian Reform, an agency of the Cuban Government. 
On appeal from a judgment of the Circuit Court of Dade County for the 
plaintiffs, the Florida District Court of Appeal reversed the judgment 
and dismissed the complaint. 

In reaching this determination, the court held, first, that, although the 
doctrine of sovereign immunity prevented courts from entertaining juris- 
diction over a foreign state or its property, the doctrine is not self- 
executing. ‘‘The procedure for raising a question of sovereign immunity 
is by making it a subject of diplomatic representation to the United States 
Department of State; and the claim, if recognized, may be set forth and 
supported in an appropriate suggestion to the court by the Attorney 
General of the United States.’’ No such action having been taken, the 
trial court could not have recognized the defense, nor could it be considered 
on appeal. The court noted that a suggestion for sovereign immunity 
from execution was filed by the Attorney General subsequent to the judg- 
ment in the court below, but this was not to be considered an immunity 
from suit. 

Turning to the ‘‘act of state’? doctrine, the Court of Appeal dis- 
tinguished the present case from the decision in Banco Nacional de Cuba 
v. Sabbatino, 307 F. 2d 845 (U.8.Ct. A., 2d Cir., 1962).1 Whereas in the 
Sabbatino case the Cuban bank was invoking the aid of a United States 
court to enforce a foreign decree which was obnoxious to the public policy 
of the forum, 


In the case before us, American nationals seek to enforce a claim of 
conversion in Cuba because of the alleged invalidity of a decree of the 
Cuban Government. There is a recognizable distinction between the 
refusal to enforce a foreign law which is repugnant to the public 
policy of the forum .. . and refusal to pass on the validity under the 
law of a foreign state of the acts of its officials... . 


The court further held that a telegram from the Executive Department 
of the United States Government stating, ‘‘Effect in U. 8. of decrees, ete. 


156 AJ.LL. 1085 (1962). 
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of Castro regime is question for court in which case heard,’’ merely indi- 
cated the Government’s intention not to interpose in the litigation and 
did not mean that the Government intended that the ‘‘act of state’’ doctrine 
should not be applied. The court held that it was bound by the decisions 
of the United States Supreme Court to apply the doctrine, and that to 
declare the expropriation invalid because of its being discriminatory, arbi- ` 
trary and confiscatory, would be to deny the sovereignty of Cuba. 
National Institute of Agrarian Reform v. Kane, 153 So. 2d 40 (Fla. Dist. 
Ct. of App., May 14, 1963). ; 


Bretton Woods Agreement—Cuban exchange control law upheld — 


Plaintiff, a Cuban national and refugee, sued defendant, an American 
life insurance company, in the Louisiana courts for the cash surrender 
value in U. 8. dollars of a policy issued to him in Cuba through the Com- 
pany’s Havana agent in 1928. A 1959 Cuban law, enacted: at a time 
when the plaintiff was still resident in Cuba, made it illegal for corpora- 
tions doing business in Cuba to make book entries or payments which 
would result in funds becoming available abroad to Cuban nationals with- 
out the express consent of the Cuban Government. 

The Louisiana Court of Appeals, in reversing the decision below in 
favor of the plaintiff, held that Article VIII §2(b) of the Bretton Woods 
Agreement and implementing Acts of Congress required courts of the~ 
United States to deny enforcement of contracts which would frustrate 
the exchange control regulations of another party to the Agreement. The 
court refused to accept the proposition that Louisiana law ought to be 
applied to the contract, stating ‘‘the present law of Cuba, which national- 
ized under Cuba’s police powers the insurance business, including de- 
fendant’s company, at a time when plaintiff was a resident and national 
of Cuba, is the applicable law.’’ The court further pointed out that a 
different result would, in effect, cause the defendant to pay twice, since the 
reserves which it maintained in Cuba to insure the payment of its Cuban 
obligations, including the policy in question, had been taken over by the 
Cuban Government. Theye y Ajuria v. Pan American Life Insurance Co., 
154 So. 2d 450 (La. Ct. of Appeal, 4th Oir., La., June 14, 1963). 


Sovereign immunity—waiver 


In June, 1959, a Cuban corporation, owned by United States citizens, 
filed a libel in rem in the Maryland District Court against a vessel be- 
longing to the Cuban state and im personam against the vessel’s former 
owner, a Cuban bank owned and controlled by the Cuban state, seeking 
damages for the alleged breach of two lease-purchase contracts with the 
bank covering several vessels. 

The bank and vessel appeared specially in September, 1959, raising 
several objections to jurisdiction which were overruled by the court. The 
Republic of Cuba itself appeared in October, 1960, claiming ownership of 
the vessel and filing an answer to the amended libel. 
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- + Neither the bank nor the Republic of Cuba raised or suggested the de- 

fense of sovereign immunity until May 11, 1962, when the Czecho- 
slovakian Ambassador, acting on behalf of Cuba, appeared to assert 
sovereign immunity. The court held that it was too late for the Re- 
public of Cuba to assert sovereign immunity with respect to the vessel 
in question, which had been seized long before sovereign immunity was 
raised and was itself the res claimed by the Republic of Cuba at the time 
it filed its answer. Flota Maritima Browning v. Motor Vessel Ciudad, 
218 F. Supp. 938 (U.S. Dis. Ct., Md., July 1, 1963). 


. Extradition—the ‘political offense” exception 


In proceedings to extradite Ortiz Gonzalez, a Dominican national 
charged with murder in the Dominican Republic, the court considered 

whether the alleged crime fell within the exception in the United States- 
Dominican Extradition Convention (August 26, 1910, 36 Stat. 2468), 
which excludes extradition ‘‘for any crime or offense of a political char- 
acter... (and) ... acts connected with such crimes or offenses.” Ac- 
cepting the definition of the English court in In re Castions, [1891] 1 
Q.B. 166, that those offenses are political which ‘‘were incidental to and 
formed a part of political disturbances,’’ the court found that the torturing 
and killing of two prisoners under the Trujillo regime had not occurred 
in connection with a political disturbance or uprising. Nothing suggested 
that Ortiz’ motivation was so essentially political as to justify the re- 
laxation of the ‘‘political. disturbance’’ requirement. Rather, Ortiz’ con- 
duct appeared to stem from ‘‘a personal commitment to a system of mili- 
tary discipline.” 

Although the court based its holding that the offense was not ‘‘political’’ 
on the absence of an ‘‘uprising’’ or ‘‘political disturbance,” in an inter- 
esting footnote (no. 9 at p. 721) Tyler, J., emphasized that the ‘‘political 

_ Offense’’ concept is essentially a flexible one. Referring to the case of 
Er parte Kolezypsks, [1955] 1 Q.B. 5401 (holding that mutiny by the 
crew of a small Polish fishing trawler was a ‘‘political offense,” notwith- 
standing that it was not an incident of a political uprising), he considered 
it to show that the only indispensable ingredient of the political offense is 
that it be politically motivated and directed towards political ends, and 
that the political-offense exception can be applied with greater liberality 
where the demanding state is a totalitarian regime, seeking the extradition 
of one who has opposed that regime in the cause of freedom. In Re 
~ Gonealez, 217 F. Supp. 717 (U.S.Dist. Ct., S.D.N.Y., May 28, 19638). 


Sovereignty in the Canal Zone 


The plaintiff sought an injunction restraining the Governor of the Canal 
Zone from flying the Panamanian flag alongside and at an equal height 
with the United States flag, using Panamanian postage stamps and recog- 
nizing the exequaturs of the Republic of Panama issued to foreign consuls 


149 AJ.TL, 411 (1955). 
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to the same extent as they are recognized in the Republic, on the grounds. 
that such acts violated United States law and infringed United States 
sovereignty in the Zone, . 

The Canal Zone District Court, denying the injunction, held that none 
of these acts were in violation of U. S. law and that the issue of impair- 
ment of sovereignty in the Canal Zone was a matter, not for the courts, 
but for the executive and legislative branches of the Government in their 
conduct of foreign relations. While the court felt that the acts com- 
plained of were confusing and reflected a position of weakness that could 
lead to further misunderstandings and discord, it concluded: 


What nation is sovereign is between the treaty making powers of the 
nations involved and is not a question that is up to the courts. A 
decision by the courts that the United States is or is not sovereign 
in the Canal Zone would be unilateral in effect. It would be binding 
on the people of the United States but would have no force on the 
people of other nations. 


Doyle v. Fleming, 219 F. Supp. 277 (U.S. Dist. Ct., Canal Zone, July 8, 
1968). 


Diplomatic premises—extent of inviolabtlity 


Pursuant to the formal written request of the Minister of the Iranian 
Embassy in Washington, D. C., metropolitan police officers entered the — 
Iranian Embassy and arrested and bodily removed fourteen Iranian 
students who had entered the Embassy to deliver a petition protesting an 
Iranian land reform referendum, and had refused to leave upon the de- 
mand of the Minister. l 

In upholding their conviction for unlawful entry, the court held, on 
the basis of international law as a ‘‘part of the law of the land,’’ that 
“(1) a foreign embassy is not to be considered the territory of the sending 
state; and (2) that local police have the authority and responsibility to 
enter a foreign embassy if the privilege of diplomatic inviolability is not 
invoked when an offense is committed therein in violation of local law.” 
Fatemi v. United States, 192 At. 2d 525 (D.C. Ct. A., July 12, 1963). 


Iron Curtain Act—not in violation of treaty 


Belemecich, a Pennsylvania domiciliary, died intestate, his heirs at law 
being residents of Yugoslavia. In proceedings over his estate of some 
$70,000, in which the Consul General of Yugoslavia appeared as attorney- 
in-fact for the intestate heirs, the Supreme Court of Pennsylvania held 
that the so-called Iron Curtain Act (Penna. Stat. §1156) providing for 
payment into the State Treasury, without escheat, of money or other 
property due distributees who would not have had actual benefit, use, 
enjoyment or control of the funds involved, was a custodial rather than 
a confiscatory statute and therefore was not repugnant to the 1887 treaty 
between the United States and Serbia (a predecessor state of Yugoslavia) 
providing for reciprocal rights of inheritance between citizens of the two 
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countries. In Re Belemectch’s Estate, 192 At. 2d 740 (Sup. Ct. Pa. 
July 2, 1963). 


NOTES on PRIVATE INTERNATIONAL Law Cases 


Warsaw Convention—pilot’s willful misconduct 


A pilot’s intentional violation of landing instructions given him by an 
airport tower constituted ‘‘willful misconduct’’ within the meaning of 
Article 25 of the Warsaw Convention and, as a result, the defendant airline 
could not rely on the Convention to limit or exclude its liability for the 
accident. . Berner v. British Commonwealth Pacific Airways Lid., 219 F. 
Supp. 289 (U.S. Dist. Ct., S.D.N.Y., June 28, 1963). 


Jurisdiction—extraterritorial application of U.S. criminal statutes 


In the course of deciding that a court-martial convened in Japan lacked 
jurisdiction to try the defendant for larceny of Army property com- 
mitted in Japan during a prior enlistment, the Court of Military Appeals 
concluded that a United States District Court possessed jurisdiction to try a 
member of the Armed Forces for larceny of Army property while in Japan. 
United States v. Stetdley, 14 U.S.C.M.A. 108 (Ct. of Mil. App, June 28, 
19638). 


Automobile guest statute—law of the place of the tort not controlling 


In an automobile negligence action by a guest against the host motorist’s 
executrix, the New York Court of Appeals held that New York, as the 
place where the parties resided, the car was registered, the insured guest- 
host relationship arose and the trip began and was to end, rather than 
Ontario, the place of the accident, had dominant contacts and a superior 
claim for the application of its law. Accordingly, the Ontario Highway 
Traffic Act [Ontario Rev. Stat. (1960), Ch. 172], exempting the owner or 
driver of a private motor vehicle from liability for injury or death of 
any passenger, did not bar plaintiff’s negligence action. 

The court expressly endorsed the ‘‘center of gravity’’ doctrine, which 
it had pioneered in the field of contracts, as . 


affording the appropriate approach of accommodating the competing 
interests in tort cases with multi-State contacts. Justice, fairness 
and ‘‘the best practical results”? ... may best be achieved by giving 
controlling effect to the law of the jurisdiction which, because of its 
relationship or contact with the occurrence or the parties, has the 
greatest concern with the specific issue raised in the litigation. 


Babcock v. Jackson, 12 N.Y. 2d 473 (N.Y.Ct. of Appeals, May 9, 1963). 


Indian law applicable as law of place of making contract 


Plaintiff sued defendant corporation for damages for breach of certain 
contracts entered into and to be performed in India. The Court of 
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Appeals upheld the District Court’s holding that, under the choice of law. 
rules of Pennsylvania, ‘‘substantive contract questions were to be deter- 
mined by the law of India, the place where the agreement was made.” 
Cook v. Damodar Valley Corp., 317 F. 2d 412 (U.S. Ct. A., 3d Cir., May 
23, 19638). 


Effect of war on deposits in Japanese banks—rates of exchange for 
redemption of receipts 


The appellants had deposited dollars in the United States branches 
and affiliates of Japanese banks prior to World War II for conversion into 
yen deposits in Japanese banks at the then prevailing rate of exchange. 
It was held that they were entitled to receive dollars for their yen receipts 
from a fund owned by the banks and held by the Office of Alien Property. 
Although the obligations of the Japanese banks persisted during the war, 
the remedy was postponed due to the war measures of the U. S. Treasury 
Department in closing the banks’ United States branches, sequestering 
their assets and preventing transactions by or on behalf of Japanese na- 
tionals, The redemption of the receipts held by the appellants could 
have been achieved only in Japan, but this, too, was prevented by the 
wartime ban on commercial intercourse with Japan, and hence the rate 
of exchange at which the yen obligations could be converted into dollars 
would be the first rate available after termination of hostilities, and not, 
as the appellants contended, at the rate prevailing on December 7, 1941, 
the last day the United States branches and affiliates were open for busi- 
ness. Interest continued to run throughout the war at the rate fixed 
in each receipt until payment of the principal, and should be paid at the 
same rate of exchange. Aratani et al. v. Kennedy, 317 F. 2d 161 (U.S. 
Ct. A., D.C. Cir., March 28, 1963). 


DEOISIONS OF THE COURT OF JUSTICE oF THE EUROPEAN COMMUNITIES * 


European Economic Community—proceeding under Article 177 for 
preliminary decision interpreting treaty—Article 12 held to create 
rights enforceable by individuals in courts of member states 


N.V. ALGEMENE TRANSPORTEN EXPEDITIE ONDERNEMING VAN GEND & 
Loos v. NETHERLANDS Fiscan ADMINISTRATION. Case No. 26/62, 
9 Sammlung der Rechtsprechung des Gerichtshofes 1(1963). CCH 
1963 Common Market Reports 118008. 


Court of Justice of the European Communities. Judgment of Feb. 
5, 1963. 


* Reported by Thomas Buergenthal, Assistant Professor of Law, School of Law, 
State University of New York at Buffalo. Quotations are taken from the English 
translation found in Commerce Clearing House 1963 Common Market Reports. 
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Pursuant to Article 177+ of the European Economic Community Treaty, 
a Netherlands customs tribunal of last resort, the Tariefcommissie of 
Amsterdam, applied to the Court of Justice of the European Communities 
seeking an interpretation of Article 12 of the treaty. Article 12 provides: 


Member States shall refrain from introducing, as between them- 
selves, any new customs duties on importation or exportation or 
charges with equivalent effect and from increasing such duties or 
charges as they apply in their commercial relations with each other. 


The litigation underlying this request was commenced by a Dutch com- 
pany, which challenged a Netherlands customs duty imposed on a product 
it imported from the Federal Republic of Germany. The importer main- 
tained that the Dutch Government had violated Article 12 of the treaty 
in that it réclassified the product in question pursuant to a Benelux 
tariff schedule, which entered into force in The Netherlands in 1960, with 
the result that this product was as of that date subjected to an import 
duty of eight rather than three percent of its value. 

In its submission the Dutch tribunal requested the Community Court to 
decide (a) whether Article 12 created rights which private parties could 
enforce directly in the courts of the member states, and (b) in the event 
that the answer to the first question was in the affirmative, whether a 
tariff increase resulting from a product reclassification necessarily amounted 
to a violation of Article 12. 

The Netherlands Government moved to have the case dismissed because, 
it asserted, the Community Court lacked jurisdiction to determine whether 
Article 12 could be invoked by individuals in Dutch courts, since this was 
a question to be resolved by Dutch courts under the constitutional law of 
The Netherlands, The Community Court rejected this contention, how- 
ever, on the ground that it was merely being asked to interpret the scope 
of Article 12 within the framework of the treaty and as Community law. 
Accordingly, the Court ruled that it had jurisdiction to hear the case. 

In answering the first question submitted by the Dutch tribunal, the 
Community Court held that Article 12 of the treaty not only binds the 
signatory governments but must be considered as being directly applicable 
law which individuals may invoke in the courts of the member states. 


1 Article 177 provides: 

‘The Court of Justice shall be competent to make a aca decision concerning: 

(a) the interpretation of this Treaty; 

(b) the validity and interpretation of acts of the institutions of the Community; and 

(c) the interpretation of the statutes of any bodies set up by an act of the Council, 
where such statutes so provide. 

‘Where any such question is raised before a court or tribunal of one of the Member 
States, such court or tribunal may, if it considers that its judgment depends on a 
preliminary decision on this question, request the Court of Justice to give a ruling 
thereon. 

‘Where any such question is raised in a case pending before a domestic court or 
tribunal from whose decisions no appeal lies under municipal law, such court or 
tribunal shall refer the matter to the Court of Justice.’’ 
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The Court reached this conclusion after an analysis of the purpose, struc- 
tural context and wording of Article 12. In this connection the Court 
emphasized that the European Economie Community was a new interna- 
tional institution to which the member states had delegated certain of 
their sovereign powers and which imposed duties and granted rights not 
only to states but also to individuals: 


These rights are created, not only when they are explicitly stated by 
the Treaty, but also through obligations which the Treaty lays down 
in a very definite manner for individuals as well as for the Member 
States and the Community institutions. 


After pointing out that the text of Article 12 bears out the contention 
that it was designed to be directly enforceable in the courts of the member 
states, the Community Court emphasized that a contrary interpretation 
would leave private parties without a direct remedy to protect their rights. 
Here the Court also noted that, unlike the Commission of the Huropean 
Economic Community and the member states, individuals may not appeal 
to the Community Court if they believe that a member state is violating 
the treaty to their detriment. By enabling them to challenge governmental 
action in national courts as a violation of Article 12, the Court emphasized, 
the treaty established an effective guarantee of the rights of individuals 
supplementing the remedies available to the Commission and the member 
states under Articles 169 * and 170 ? respectively. 

With regard to the second question submitted by the Dutch tribunal, 
the Court stated unequivocally that a tariff increase taking place after 
the entry into force of the treaty was illegal under Article 12, whether 
it was caused by a product reclassification or by an actual increase of the 
customs duty. 


2 Article 169 provides: 


‘(If the Commission considers that a Member State has failed to fulfil any of its 
obligations under this Treaty, it shall give a reasoned opinion on the matter after 
requiring such State to submit its comments. 

“I£ such State does not comply with the terms of such opinion within the period 
laid down by the Commission, the latter may refer the matter to the Court of Justice.’’ 

8 Article 170 provides: 

‘í Any Member State which considers that another Member State has failed to fulfil 
any of its obligations under this Treaty may refer the matter to the Court of Justice. 

‘Before a Member State institutes, against another Member State, proceedings re- 
lating to an alleged infringement of the obligations under this Treaty, it shall refer 
the matter to the Commission. Š 

‘The Commission shall give a reasoned opinion after the States concerned have been 
required to submit their comments in written and oral pleadings. 

“(If the Commission, within a period of three months after the date of reference 
of the matter to it, has not given an opinion, reference to the Court of Justice shall 
not thereby be prevented.’’ 
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European Economic Communtty—Article 177—submission for pre- 
liminary decision not inadmissible even if prior judgment rendered 
on same question—function of Community Court under Article. 
177 to assure uniform interpretation of Community law 


Da Costa & Sonsaxe N.V. et al. v. NETHERLANDS Fiscal ADMINISTRA- 
TION. Joint Cases Nos. 28-30/62, 9 Sammlung der Rechtsprechung 
des Gerichtshofes 68(1963). CCH 1963 Common Market Reports 
18010. 


Court of Justice of the European Communities. Judgment of March 
27, 1963. 


A month after appealing to the Community Court under Article 177 of 
the European Economie Community Treaty for an interpretation of the 
two questions it submitted to the Court in the case reported above, the 
Tariefcommissie of Amsterdam found that the answers to these questions 
were also relevant in related litigation pending before it. Accordingly it 
again submitted these same questions to the Community Court. After the 
Court rendered its judgment in the prior case, the Commission of the 
European Heonomic Community moved to have this submission of the 
Tariefeommissie dismissed on the ground that it had lost its purpose. 
The Court denied this motion, however, on the theory that Article 177 
authorized national courts to submit questions of treaty interpretation to 
the Community Court whenever they deemed such action advisable. In 
other words, while the Court noted that one or more of its prior decisions 
may deprive a new submission of its purpose, it refused to consider this 
factor as a basis for holding an appeal under Article 177 to be inadmis- 
sible. In doing so, the Court emphasized that the function it performs 
under Article 177 is limited to the interpretation of Community law 
by looking to the spirit and text of the treaty. The application of this 
law to the actual facts which gave rise to the request for interpretation of 
the treaty by the Community Court, however, is a task left to the national 
courts. Its own function under Article 177, the Community Court noted, 
is to assure the uniform interpretation of Community law in all six mem- 
ber countries. With regard to the two questions submitted by the Dutch 
tribunal for interpretation, the Court limited itself to pointing to its prior 
decision and repeating its holding therein. 


BOOK REVIEWS AND NOTES 


Leo Gross 
Book Review Editor 


Problèmes d’Interprétation Judiciaire en Droit International Public. By 
Charles De Visscher. Paris: Editions A. Pedone, 1963. pp. 269. 


With the ripe wisdom of experience, Judge Charles De Visscher has 
written a reflective study of problems of judicial interpretation in the 
field of international law which will be of practical utility to counsel ap- 
pearing before the International Court of Justice and an enlightening 
guidepost for all international lawyers. The intimate knowledge of the 
international judicial process which gives this book its unique value was 
gained by the author from his experience as Judge of the Permanent Court 
of International Justice and, later, of the International Court of Justice, 
as well as from serving as counsel on behalf of various states before the 
Permanent Court of International Justice prior to his election thereto in 
1987. 

With the observation that, except for the interpretation of treaties, 
neither case law nor doctrine has thoroughly probed the complexities of 
the process of judicial interpretation, Judge De Visscher suggests that 
in the perspective of public international law the mission of interpretation 
is to establish the juridical significance of all behavior of states in their 
mutual relations. While devoting almost half of his study to the judicial 
interpretation of treaties, he also discusses the legal significance and in- 
terpretation of unilateral attitudes, such as prolonged non-assertion of a 
right, silence, acquiescence, abstention, or general toleration, and unilateral 
acts such as notification, promise, protest, recognition, renunciation and 
declarations accepting compulsory jurisdiction. The function of interpret- 
ing customary international law presents special problems, which are ex- 
amined, and the book concludes with a brief section on the interpretation 
of international judicial decisions themselves. 

Throughout the volume, the case law of the Hague Courts is analyzed 
with perspicacity gnd illumined by the reflections of the author. Al- 
though practitioners before international tribunals will find in this volume 
an indispensable handbook, it will appeal to a much wider audience. 

International lawyers already familiar with the controversies as to the 
function of interpretation in relation to treaties will find new insights in 
this study. Rejecting the view that interpretation of a text is comparable 
to the demonstration of a theorem of geometry, a mere problem of formal 
technique, Judge De Visscher regards interpretation as an art, poetically 
stated as ‘‘thought in motion.’’ Although doctrine sometimes regards the 
intention of the parties to a treaty as the essential criterion of interpreta- 
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tion, this view, says the author, causes confusion by reversing the proper 
order: discovery of the intention of the parties is the object of interpreta- 
tion, the thing to be demonstrated. The text agreed on by the parties is 
always the basis of the interpretative process and the one fundamental rule 
is that the text must be read in the usual meaning of the terms employed, 
in the context of the entire treaty, and in the light of its object or purpose. 
Although, logically, this can be conceived of as one intellectual operation, 
the interplay of the three criteria varies. 

Defending the Court against the reproach that it has sometimes taken 
the clarity of a text as a point of departure rather than making it the 
object of its conclusion, the author observes that an interpretation of 
treaties based on the natural and ordinary meaning of terms should not be 
confused with a purely grammatical interpretation. The logie of judicial 
reasoning must inform the letter, and the Court knows that there are 
clarities of language which conceal thought. At the same time, care must 
be taken not to substitute a search for the ‘‘real’’ intention of the parties 
for the proper task of interpretation, which is to discover the meaning 
of the text. In the exploratory judicial reasoning designed to discover the 
meaning of a text, Judge De Visscher refuses to write off the famous 
canons of interpretation which often appear to be mutually contradictory. 
Reducing them to their proper proportions, he finds utility in their con- 
current application, not as presumptions, but as provisional working 
hypotheses which the judge sifts through his mind. This, he suggests, is 
the function Vattel intended them to serve. 

An insight into the finesse with which an experienced judicial mind 
approaches an alleged ‘‘rule’’ of interpretation may be gained from the 
author’s comments on the ut res magis valeat quam pereat canon. (that the 
thing may rather have effect than be destroyed). Sometimes called ‘‘the 
principle of effectiveness,’’ it has also been used as a justification for ‘‘ex- 
tensive’? or ‘‘liberal’’ interpretation. Although a court will decisively 
reject an interpretation which deprives a text of all meaning, there is no 
a priori reason, writes Judge De Visscher, why the ‘‘maximum effective- 
ness conceivable’’ should be given to the terms of a treaty, or even why an 
“extensive” interpretation should be placed on its terms. The judge will 
take the text as his point of departure and the object or purpose of the 
treaty as a provisional term of reference; his function will be to deter- 
mine the obligations assumed by giving the terms employed an adéquate + 
interpretation. There can be no question of extensive interpretation ex- 
cept where, of two possible interpretations, one corresponds to the purpose 
of the treaty and the other tends to frustrate it. Even here, the judge 
must exercise caution: if it appears plausible that the parties did not in- 
tend to engage themselves beyond a certain point, a strict interpretation 
is in order; consideration of the purpose of the treaty does not necessarily 
lead to an extensive interpretation: it may lead to a strict interpretation; 
extensive interpretation, where justified, results from the interpretative 
process. 


1In French, the word can mean ‘‘complete’’ or ‘‘entire,’’ as well as ‘adequate. ”? 
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The reviewer must resist the temptation to set forth more of Judge 
De Visscher’s reflections; the reader must discover the treasures for 
himself and is unlikely to be content merely with one reading of this wise 
book. No one familiar with other writings of Charles De Visscher or 
who is privileged to know the man himself needs to be told that this is not 
a mere work of theory: it is vibrant with life and reality. 

Hersert W. Briaes 


Law and Organization in World Society. By Kenneth S. Carlston. Ur- 
bana: University of Illinois Press, 1962. pp. xvi, 356. Index. $6.50. 


This book presents a pioneering effort to integrate detailed examination 
of a discrete socio-political-legal issue, namely, nationalization of conces- 
sion agreements, with a general theory of law, organization and interna- 
tional society. Combining a social science functional-structural orienta- 
tion with organization theory and a decision-making frame of analysis, the 
author tries to integrate law with modern behavioral sciences so as to 
arrive both at better understanding of reality and at action-oriented recom- 
mendations. To do so, the author proceeds in three main steps: First, the 
economic, social, socio-psychological and political background and func- 
tions of concession agreements and their nationalization are examined 
(Chapters 2, 3, 4). Then a general theory of law and the international 
system are presented in the form of formal principles and propositions 
' which are discussed and explained in detail (Chapters 5, 6 and part of 
7). Finally the concession problem is again taken up, to be reformulated 
and analyzed in terms of the general theory (part of Chapter 7), and a con- 
cluding statement on a general theory of law is presented (Chapter 8). 

There can be no doubts concerning the originality and innovating nature 
of the book, which serves as an excellent example of an interdisciplinary 
approach to the study of international law and international relations. 
But this is not a pure blessing. Indeed, its very innovating and inter- 
disciplinary nature may well limit the actual usefulness of the book and its 
impact. Falling into the no man’s land between established disciplines, 
it will be regarded by many lawyers as appropriate reading for interna- 
tional relations experts and by the latter as appropriate reading for the 
lawyers, while sociologists will be prevented by the title from looking at it. 
The somewhat over-elaborate terminology (including, for instance, the 
unnecessary borrowing of Parsonian terminology, pp. 42 ff.) and the 
over-formal structure of principles and propositions add to the barriers 
which may frighten many readers away. This is a pity, because reading 
the book and thinking it through would do a lot of good to over-pragmatic 
or over-legalistic lawyers, on one hand, and to the proponents of the new 
“conflict models’’ and ‘‘simulation games’’ approaches to the study of 
international relations, on the other hand. Bearing in mind the requisites 
of academic communication, it might have been better to give up the 
rigorous analytical structure and to put forth the main ideas in a some- 
what shorter book. But this is a matter of taste. 
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More serious are a number of substantive points on which the author 
puts forth doubtful propositions. Especially disturbing, in the reviewer’s 
opinion, is a somewhat one-sided view of development processes. Thus, 
the author over-emphasizes the importance of raw materials (e.g., pp. 18 
ff.) while ignoring the réle of human resources, and seems to over-estimate 
the suitability of Western democratic values and patterns for countries 
with a totally different socio-economic reality (pp. 225 ff.). Similarly, 
some of the evaluative comments on international private corporations 
must be regarded as in need of more supporting evidence. (H.g., see the 
statement on pp. 77-78, where ‘‘serving the public’’ and not maximaliza- 
tion of profits is presented as being in fact the primary criterion for de- 
cision-making in international private corporations.) Unavoidably in an 
interdisciplinary endeavor, some of the material taken from other dis- 
ciplines may also be regarded as incomplete, for instance, the psychologi- 
cal assumptions relied upon by the author (pp. 68 ff.). 

This criticism involves relatively minor facets of the book, in no way 
impairing its central message and pioneering character. This book con- 
stitutes an important contribution to the seeking of new approaches to the 
study of the international system and to the social study of law, deserving 
careful consideration by all who are interested in these areas. 

YEHEZKEL Dror * 


Peace Theory: Preconditions of Disarmament. By John W. Burton. 
New York: Alfred A. Knopf, 1962. pp. xii, 201. 


Mr. Burton, a former Australian diplomat who is now a research fellow 
at the Australian National University, has written a highly ambitious 
book. His purpose is to define the conditions of peaceful international 
relations; his theme is that the problem can be solved—tlike the problem 
of unemployment, which he frequently mentions—only if it is seen both as 
a social and as a theoretical one; his study is an attempt at devising a 
theory of peace that will allow men to eliminate war (which has become 
unacceptable as an instrument of national policy in the nuclear age) and 
to resolve conflicts. 

Mr. Burton’s theory of conflict (which he calls behavioristic for reasons 
this reviewer failed to grasp) is original. Hostility arises from the frus- 
trations experienced by a state because of another state’s lack of adjust- 
ment to changes that affected or were promoted by the first one: hence a 
risk of cumulative responses leading to tension and war. From this theory, 
Mr. Burton draws two sets of deductions. First, he is hostile to any 
‘peace solution’’ that rests on controls and enforcement (for instance, 
disarmament and an international force); such techniques only seek to 
prevent war without resolving conflict, and tend to breed hostility and 
retaliatory responses. Secondly, what must be established among nations 
is what he calls a condition of peace—a condition in which changes will not 


* Lecturer, The Hebrew University, Jerusalem. This review was prepared while the 
author was a Fellow at the Center for Advanced Study in the Behavioral Sciences. 
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lead to hostile responses. This can be achieved, according to Mr. Burton; 
by ‘‘conditioning’’ national policies in the direction of political non-dis- 
crimination, non-intervention in domestic affairs, t.e., neutralism. Not 
surprisingly, Mr. Burton disapproves of the political activities of the 
United Nations, and would prefer the development of regional and func- 
tional agencies capable of ‘‘conditioning’’ national policies in the way he 
favors. He hopes for an ultimate break-through from functionalism into 
political fields. 

That a condition of peace is a function of national policies is a truth 
all too often neglected by the enthusiasts of world forces or of a world 
state. What causes wars is not merely the absence of superior power but 
also the absence of consensus among nations, and the whole range of con- 
crete grievances that divide them. However, Mr. Burton’s theory suffers 
from a weakness that has affected much functionalist thinking in interna- 
tional relations: a deep, if implicit, belief in a gradual mutation of the 
nature of the international competition, if only the ‘‘right’\ kind of na- 
tional policies and international bodies came to prevail. Thére. is some- 
thing both a bit too vague and too bloodless, or too unpolitical,: about Mr. 
Burton’s theory. He is much too discrete about the kinds o? national 
policies that would provoke peaceful responses. Also, is it not both the 
structure of the international milieu and the nature of the ends (material 
and spiritual) sought by states which condemn the world to conflict and 
create the risk of war? A universe of states that would all be neutralist 
strikes this reviewer as even more Utopian than the world state Mr. Burton 
dismisses; the latter implies an end of the game, whereas Mr. Burton’s con- 
ception supposes that the game would go on, with the same players but 
somehow with entirely new motives and rules. That new rules have be- 
come necessary because of nuclear weapons is obvious; but Mr. Burton, 
who criticizes scholars who over-emphasize strategy, is himself guilty of 
underestimating the rôle of force as both the goad and the ever-present 
means of competition in world affairs. His theory reminds one of 
Rousseau’s; but Rousseau was more logical in his Utopianism, since he 
advocated not merely ‘‘neutralism,’’ but the reduction of contacts among 
nations to the strictest minimum. To use Kenneth Waltz’s now famous 
categories, Mr. Burton’s theory of conflict is a ‘‘second image’’’ theory, 
but the image is not well focused and the picture is incomplete. 

STANLEY HOFFMANN 


The Position of the Individual in International Law. By Carl Aage 
Nørgaard. Copenhagen: Ejnar Munksgaard, Ltd., 1962. pp. iv, 325. 
Kr. 36.50. 


This is a study of what is perhaps the most difficult problem of con- 
ceptualization in international law. The author brings to it a highly 
analytical and logical mind. He utilizes a number of basie analytical con- 
cepts with precision and elegance as he examines the relevant data with 
thoroughness. The result is a solid contribution to international legal 


theory. 


1964] BOOK REVIEWS AND NOTES 208 


* The conditions of the problem of defining the position of the individual 
in international law are that international law represents a rule-generating 
and rule-applying system, that states, either directly or indirectly, repre- 
sent the only valid source for rule generation, that rules are increasingly 
generated by international bodies created by states, that a rapidly increas- 
ing number of rules generated by international bodies apply to individu- 
als sometimes in their capacity as organs or officials of states and sometimes 
in their private capacity, that violations of such rules are sanctioned 
sometimes by international courts and sometimes by national courts, and 
that invocation of the decision-making processes of international bodies, 
including international courts, is Increasingly being allowed to individuals. 

Analytical concepts previously employed to deal with such a variety of 
categories of data have been inadequate. First of all, it is necessary to 
arrive at a very precise definition of the nature of international law, for, 
in addition to law binding upon states in their relations with one another, 
which is the classic definition, there is now law derived from states but 
binding upon individuals and also law binding upon states in favor of 
individuals.. Questions hitherto asked as to whether the individual is a 
subject, an object, a beneficiary, or an addressee of the rules of interna- 
tional law are inadequate to deal with the complexity of the empirical data 
which must now be investigated and to which theory must be accommo- 
dated. 

Such bodies of law as that of the European Communities and of inter- 
national organizations regulating the legal status of their officials, the 
movement to protect through law the interests of minorities, primitive 
peoples, labor groups, and human rights, the regulation of international 
rivers, the Nuremberg Trial, and the movement to establish an international 
criminal court, may well be said to represent an emerging new legal order, 
in addition to that of classic international law consisting of the rules govern- 
ing inter-state relations. The author notes that Alf Ross has categorized 
this new order as the internal law of a community of states, emanating 
from them and regulating the legal status of subordinate individuals. 
The concept of trans-national law, as exemplified in Philip C. Jessup’s 
Transnational Law (1956), is not mentioned by the author. From analysis 
of the data, the author concludes that the rules of law of this character 
represent a continuum from the more primitive to the more highly de- 
veloped rules; that it is premature, in the absence of a clearly indicated 
basis of division, to classify them in a separate category from international 
law; and that they must accordingly be regarded as part of international 
law in that they are not national law. 

To handle the variety of legal situations investigated, the author cate- 
gorizes a person in law as a “‘subject of rights’’ when a rule exists for his 
benefit, He is a ‘“‘subject of duties’? when a rule prescribes conduct which | 
he must follow. A right may be protected by the capacity to bring a claim 
as a case before a tribunal. In such case, the person is a ‘‘subject of 
proceedings.” If he may only send a petition to an international organ, 
he is merely the ‘‘subject of petitions.” On the other hand, if a person’s 
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failure to perform a duty is sanctioned by an ability to bring him before 
an international tribunal and to hold him responsible, he is a ‘‘subject 
of responsibility.” If his infraction of a rule is only subject to investiga- 
tion by an international organ and not to a binding judgment, he is a 
“Subject of examinations.’’ A person assumes full status in a legal system 
and becomes a ‘‘gubject of law” when he is either a ‘‘subject of rights 
and proceedings”’ or a ‘‘subject of duties and responsibility.’’ 

The author’s principal theoretical conclusions are that, in his capacity as 
an organ or official of a state, the individual ought to be characterized as a 
subject of duties under international law. Im his private capacity, the 
individual is made the subject of duties, notably in such spheres as piracy, 
breach of blockade, and carriage of contraband. The individual may be a 
subject of rights, in his capacity as an organ or official of a state, notably 
when he acts as a head of state, a diplomatic envoy, or a member of 
armed forces. In his private capacity, he is a subject of rights in a vast 
number of rules regulating his status in such réles as that of inhabitant 
of trust territories, refugee, worker, employer, and possessor of human 
rights. The author finds relatively few instances in which the individual 
is accorded a legal position in classic international law, as distinguished 
from his current expanding protection under treaty arrangements. It 
should be realized, however, that the rules of international law concerning 
the responsibility of states, not mentioned by the author, reflected a degree 
of protection for the rights of the individual which the current interna- 
tional movement for the protection of human rights has not yet been able 
to attain. In the author’s terminology, the individual is in this sphere of 
law clearly a ‘‘subject of rights.” Mention might also be made in this 
connection of the practice of humanitarian intervention. 

The instances in which the individual may be a subject of petitions, 
such as in the minorities and mandates systems, the trusteeship system, the 
International Labor Organization, and the European Commission on Hu- 
man Rights, are thoroughly reviewed. Similarly explored are the situa- 
tions in which the individual is a subject of proceedings and a subject of 
responsibility, such as the Nuremberg Trial, the proposed international 
criminal court and international prize court, the Central American Court 
of Justice, the Mixed Arbitral Tribunals, the special arrangements in 
Germany after World War II concerning external debts and restitution, 
the regulation of the Rhine and the Danube, the European Communities, 
security control in the field of nuclear energy, and the tribunals created 
for the protection of international civil servants against abuse of ad- 
ministrative power. 

The author concludes that in a number of cases, of which the law of the 
European Communities is most important, the individual now 


holds a position which adequately can be characterized as subject of 
international law. Although the individual has had, and holds, this 
position only in a limited number of cases, it is noteworthy that as the 
international legal order has increasingly developed from a primitive 
to a more advanced stage, the closer the contact has grown between 
international law and the individual. (p. 310.) 
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Thus states are no longer the sole subjects of international law; individuals 
are becoming so in an increasing degree. 

The author wisely adheres to the principle of parsimony of conceptuali- 
zation, as he resists the temptation to create new categories at a stage when 
the data do not yet clearly point to the shape of the categories. His 
approach thus creates the least stress upon traditional international law, 
while it provides a pragmatically sound way of handling the empirical data 
as it now stands. The author also refrains from the lyrical, vague flights 
of conceptualization which at times have been manifested by writers in 
this field. As international bodies which generate and apply rules of law 
applicable to individuals multiply in number and as the rules generated 
by all such bodies increase in number, there will eventually be a need to 
reshape traditional concepts of international law. When that takes place, 
the empirical groundwork and analytical method of the author will be 
found to be indispensable. 

KENNETH §. CARLSTON 


The Law of International Air Transport. By Bin Cheng. London: 
Stevens & Sons Ltd.; New York: Oceana Publications Inc., 1962. pp. 
xlii, 726. Index. $80.00. 


Commercial operating rights in international air transport rest largely 
on a vast network of bilateral agreements, nearly a thousand of which 
have been concluded since World War II. Unlike multilateral treaties on 
civil aviation such as the Chicago Convention, these ‘‘bilaterals,’’ as they 
are familiarly called in aviation circles, are virtually terra incognita to 
most international lawyers. They embody distinctive concepts and stand- 
ards the interpretation and application of which often cause difficulties. 

The larger part of Dr. Cheng’s book consists of a pioneering effort to 
explore the law embodied in the bilateral air transport agreements to 
which the United Kingdom is or has been a party. With considerable 
justification, Dr. Cheng regards the British ‘‘bilaterals,’’ in all their 
variety, as a representative cross-section of the world-wide network of 
agreements. In interpreting them, he tends to emphasize textual exegesis 
and the ‘‘plain’? meaning of the words used rather than the major 
purposes and expectations of the parties. But he is to be congratulated on 
the thoroughness and precision of his analysis, matched by no other writer, 
of the various ‘‘freedoms of the air,’’ traffic rights, capacity criteria, and 
types of traffic covered by the agreements. It is noteworthy that his 
treatment of the so-called ‘‘sixth freedom’’ tends to support the position 
understood to have been taken by the United States Government. There 
is, however, no analysis of the various meanings of ‘‘origin and destina- 
tion.” 

Dr. Cheng also presents a very useful systematic exposition of the 
multilateral treaties on the publie law of civil aviation to which the United 
Kingdom is a party, particularly the Chicago Convention, and of the 
structure and functions of the International Civil Aviation Organization. 
The legal problems of non-scheduled flights are discussed at considerable 
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length. Too little attention is paid, however, to the question whether 
certain provisions of the Chicago Convention, notably those on the na- 
tionality of aircraft, are or have become declaratory of customary inter- 
national law. On the more general problems, such as the legal personal- 
ity of international organizations and the rule of unanimity in the revision 
of treaties, the author’s leanings are conservative. In dealing with the 
peculiar legal results of practical application of Article 94 of the Chicago 
Convention, which provides for the amendment of the Convention by 
specified majorities of the parties with binding effect on the ratifying 
states only, he fails to note the discussions of this matter in ICAO organs. 
(See, e.g., excerpts collected in ICAO document C-WP/3456.) The view 
that customary international law entitles a state to suspend its obligations 
under a treaty whenever a national emergency so requires (pp. 115, 483) 
is questionable. 

The title of the book is misleading. The author deals only with interna- 
tional law, except for a brief but informative excursus into British law. 
Furthermore, he does not deal with treaties, such as the Warsaw Conven- 
tion, which govern private law relationships in air transport. A more 
accurate title would have been ‘‘The Public International Law of Air 
Transport.” 

True to his design to present the law as it is, Dr. Cheng generally re- 
frains from appraising it. Comments on the practical consequences of 
legal norms are brief, infrequent, and not buttressed by factual data. 
The author notes without critical evaluation many of the reasons commonly 
given for the extreme protectionism which characterizes national air trans- 
port policies. He is naïve in suggesting that heavy investment in ‘‘infra- 
structure’’ (airports, etc.) and route development is the principal reason 
why airlines desire protection against foreign competition (p. 8). A 
glance at airline financial reports would show that most of the airline 
investment is in flight equipment rather than in ground facilities, which 
are commonly provided by governments. There is little reference to the 
actual utilization of many of the treaty clauses discussed or—perhaps 
unavoidably—-to their practical construction by the parties. The general 
policy preferences of the author are difficult to understand. Although he 
seems to favor more ‘‘liberal”’ air transport policies, he also advocates, in 
consonance with the view prevalent in Europe, measures of ‘‘rationaliza- 
tion and order’’ (e.g., p. 493) which would amount to cartelization. In 
this connection, he makes the dubious suggestion that the application by the 
United States of its antitrust laws to break up pools between foreign air- 
lines on routes to and from its territory would be contrary to the Chicago 
Convention and ‘‘extraterritorial’’ (pp. 383-384). 

No outright errors of fact have been found in this generally excellent 
work. There are, however, a few gaps and omissions. The rate-making 
machinery of the International Air Transport Association is barely men- 
tioned, and there is no account of its enforcement procedures, although 
the ‘‘quasi-public’”’ nature of [ATA’s functions is recognized. In dis- 
cussing the attitude of the U. 8. Civil Aeronautics Board toward the prob- 
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lem of ownership and control of foreign-flag airlines (pp. 266, 377), the 
author overlooks the Board’s opposition to such ownership and control 
by American citizens, even if the latter are not connected with United 
States air carriers, as exemplified by the series of decisions involving TAN, 
a Honduran airline (see, ¢.g., 31 CAB 246). He fails to note (p. 397) a 
C.A.B; decision interpreting the term ‘‘homeland’’ as used in the Chicago 
International Air Transport Agreement (6 CAB 815). 

The practical value of the book is enhanced not only by the customary 
tables of treaties and cases cited, but also by an extensive bibliography, 
texts of some of the international agreements discussed, exhaustive lists 
of British ‘‘bilaterals,’’ and other informative appendices. 

O. J. Lissrrayn 


Lhe Organization of American States. The Inter-American Regional 
System. By Charles G. Fenwick. Washington, D. C.: Office of Publi- 
cation Services, Pan American Union, 1968. pp. xxxiii, 661. Index. 
$5.00. 


Here is a treasure trove of well-arranged source material for students 
of international law and international organizations, world-wide as well as 
regional. The purpose of the volume, ‘‘to relate present activities [of 
the inter-American regional system] to the historical development of the 
system and to make clear the relation of particular functions to the prin- 
ciples and policies of the system as a whole,’’ is opportune, for the book 
appears at a time when, with the advent of the Alliance for Progress, the 
world is focusing on the ‘‘efforts of the American nations to cooperate in 
improving the promise of life for all their peoples.’’ 

Although the author states in his preface that the volume was ‘‘pre- 
pared chiefly for use in courses on inter-American relations in the colleges 
and universities of the United States,’’ its usefulness extends much further, 
for it combines materials which could be found by conventional research 
with the insight of a man who has been instrumental in the formulation 
of much of the material outlined, first as the American member of inter- 
American committees and then as Director of the Department of Legal 
Affairs of the Pan American Union until his retirement last year. 

As pointed out by William Sanders, Assistant Secretary General of the 
Organization of American States, in his excellent introduction, the regional 
association of the twenty-one American states is the oldest governmental 
organization of its kind. It has a fascinating history which Dr. Fenwick 
traces from 1822, placing emphasis, as he should, on the transition from 
the old concept of the Monroe Doctrine as a unilateral declaration to the 
multilateral regional system, now firmly established in the Charter of the 
Organization of American States, signed in April, 1948, and ratified by all 
twenty-one of the American Republics, the last one to ratify being Argen- 
tina in 1956. 

The author is most adept at tracing in case-study form various ways of 
promoting what is popularly called the ‘‘rule of law.” He contrasts the 
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results obtained by those who were prepared to reach their goals by suc» 
cessive steps, each step within the realm of the possible, with the failure 
of those who sought to achieve the end result in one instrument and that 
to be enforceable by compulsory process. In reading of the successive 
Pan American conferences and other regional meetings, one comes to ap- 
preciate the strength of the inter-American system as a force in the 
promotion of co-operation among American states and in the avoidance 
and settling of inter-state disputes. The record of this system, first adopt- 
ing one method and then another in settling disputes between members of 
the American community, is indeed an impressive one. It is one from 
which other regions and indeed our world-wide community can profit. 

The historical review of inter-American unity is followed by an analysis 
of the Organization of American States, and a very helpful diagram is 
provided in the Appendix, showing the relationship of the various com- 
ponents headed by the Inter-American Conference and centering around 
the Council of the Organization. Moving from a discussion of inter- 
American regional law, the author devotes a number of chapters to the 
functions and activities of the Organization. One deals with specific 
settlement of disputes and another with regional collective security. There 
follow chapters on development and codification of international law, pro- 
motion of economie interests, the promotion of social interests and the 
promotion of cultural interests. The volume ends with a chapter on the 
relations of the Organization of American States with the United Nations 
and other international bodies. 

In future editions of this book, it is to be hoped that certain pertinent 
information will be added by way of footnote or appendix. For instance, 
now and again it is stated that such and such a treaty, though signed by 
18 states, had been ratified by only 18. The treaty by its terms is effective 
as between those who have ratified it. The reader is left to look else- 
where for the names of those countries as to which it is effective. This 
information can be obtained by securing the latest Pan American pamphlet 
on the status of inter-American treaties and conventions. But this is not 
conveniently available to many readers. 

In later editions it would be helpful, particularly for the students for 
which the book is chiefly written, to give at the end of the historical treat- 
ment a hypothetical case and show the various organs to which it would be 
referred under the present organization. There has been such a variety 
of ways of coping with different problems in the past that one becomes 
confused as to how things are dealt with in the present. 

It is, however, difficult to find fault with this admirable work. Students, 
scholars and statesmen are indebted to the Pan American Union for ar- 
ranging for its publication and distribution at a moderate price; and are 
indebted above all to Dr. Fenwick for letting them share in his knowledge, 
experience and wisdom in inter-American legal affairs. 

Joun Q. Layiov 
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International Organizations and Space Cooperation. By Leonard E. 
Schwartz. Durham, N. C.: World Rule of Law.Center, Duke Univer- 
sity, 1962. pp. ix, 108. $5.00. 


This little book, by a member of the staff of the World Rule of Law 
Center at Duke University, contains basic information about the structure 
and activities of governmental and non-governmental organizations in- 
volved in space activity, and, although it contains no bibliographical ref- 
erences or index,’ it is a useful introduction to a rapidly growing human 
endeavor. During the past decade international scientific co-operation 
has made a substantial contribution to world order by vividly demon- 
strating the community of interests shared by scientists. The world at 
large is the beneficiary of this development, so well illustrated in the 
success of the International Geophysical Year and succeeding collaborative 
efforts, because Western and Soviet-bloe nations co-operate to an unusual 
extent largely as a result of the work of scientists who have developed 
effective methods for continuing co-operative projects. Co-operation among 
scientists is traditional, and several international scientific organizations 
have existed for a century, but the space age has given them new prestige, 
new problems to solve and a greater urgency to solve them. To the non- 
scientists, these organizations are little known. 

About half of the book is devoted to the organization and activities of 
non-governmental organizations involved in international space science, 
namely, the International Council of Scientific Unions, several of the inter- 
national scientific unions, and the committees appointed and supported by 
them, the principal committee described here being that on space research, 
commonly referred to as COSPAR. <A short résumé of the International 
Geophysical Year, the International Year of the Quiet Sun, and the World 
Magnetic Survey is included. Governmental organizations are of lesser 
importance in science, although the contribution of the International Tele- 
communication Union, the World Meteorological Organization, the United 
Nations and UNESCO should not be overlooked. As the author’s sum- 
mary of their activities reveals, scientists prefer to eschew involvement in 
political controversy and often resent what they believe to be political 
interference. The author’s outline of these governmental organizations 
more familiar to the general reader is succinct, essential for the purposes 
of his book, but much less significant, inasmuch as the material relating to 
them is more readily available. It is his description of the non-govern- 
mental scientific organizations that renders this volume a special addition 
to international law literature. l 

Appropriately, COSPAR receives major emphasis. It was established in 
1958 along the general lines of the special committee of scientists appointed 

1 Because there is virtually nothing in legal publications relating to international 
science, reference must be made to scientific publications. Of general interest are the 
periodicals Science and Nature. The ICSU Review, a quarterly journal (Elsevier 
Publishing Company, P.O. Box 211, Amsterdam, The Netherlands), is of special interest 


to the student of international science, inasmuch as it is the official publication of the 
International Council of Scientific Unions. 
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to organize the International Geophysical Year, but as a result of objec- 
tions by Soviet scientists that COSPAR was not sufficiently representative 
(a critique once offered by United States Congressmen with reference to 
the committee organizing IGY), a revision of its charter from the Inter- 
national Council of Scientific Unions was accomplished to ensure Soviet 
participation. This is one of the relatively rare instances when political 
controversy has marred the otherwise pristine atmosphere of scientific 
meetings. Because participants in COSPAR are eminent scientists, and 
because of the technical nature of their subjects, the decisions of this and 
similar bodies are very influential upon governments which must rely on 
the opinions and recommendations of experts. It is therefore misleading 
to conclude that the customary law relating to the use of space is solely 
the product of international agreements without noting the effect of the 
non-governmental bodies described in this book. For example, the risk 
of contamination of space is of serious concern, and the discussions of the 
Committee on Contamination by Extra-Terrestrial Exploration (CETEX) 
which the author describes are relevant in determining legitimate methods 
and procedures of space use. CETEX is composed of seven scientists 
representing seven international scientific unions and includes a United 
States and a Soviet citizen. Its recommendations regarding undesirable 
aspects of the use of space and the risks of contamination have been in- 
fluential in forming the opinion of the scientific community, which in turn 
has a substantial effect upon the claims and policies of governments. 

A. distinguished government lawyer recently stated before a meet- 
ing of this Society that ‘‘the conscious contribution of scientific organiza- 
tions to the development of international law has been rather small.’’? 
Although the conscious contribution may be small, their unconscious 
contribution is substantial. If the decisions of these highly competent 
non-governmental bodies are in fact influential, then we have cause for 
concern if decisions regarding a common resource, space, are made without 
special regard to their effect upon the development of customary law. 
Accordingly, scientists need to be educated a little more about the process 
of making international law, and lawyers ought to know a little more 
about the scientific community and its organization. This book helps 
fulfill the latter function. Non-governmental associations do participate 
in the making of significant decisions, and, by drawing attention to these 
associations, Mr. Schwartz has done much for the study of international 
lawmaking. More remains to be done, for he does not significantly ana- 
lyze the work of scientific organizations or suggest their place in the de- 
velopment of international law. 

Among the difficulties of a law-trained observer in studying the phe- 
nomena of international science is that he is professionally biased to favor 
emphasis on the organization structure of the scientific community and is 
apt to neglect the assumptions which underlie its success. These as- 


2 Johnson, ‘‘Seientific Organizations and the Development of International Law,’’ 
1960 Proceedings, American Society of Int. Law 206-207. 
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sumptions relate to the nature of science and its characteristics. Science is 
international by definition. Scientific knowledge knows no boundaries and 
is contributed by individuals from all nations and cultures. Accordingly, 
to the extent that law inhibits the communication of ideas, it hinders the 
development of science, and to the extent it encourages international scien- 
tifie intercourse it enhances the development of science. The needs im- 
posed by a commitment to scientific thinking and the community of be- 
liefs shared by scientists form the constitution of the scientific establishment 
and enable them to overlook differences of politics and nationality. 
International scientific co-operation is therefore easier to achieve than inter- 
national political collaboration. Unfortunately for science, men are never 
insulated from polities, and national rivalries already have influenced sci- 
entific collaboration in space affairs. We may confidently predict a diff- 
cult course for the organizations Mr. Schwartz so helpfully describes. 

Just as the industrial revolution introduced new problems for law to 
solve in the 19th century, space science today promises a new challenge 
to legal order. These challenges are not always extra-terrestrial, but are 
often down-to-earth problems, such as the appropriate allocation of the 
radio frequency spectrum, the prompt exchange of scientific data, the at- 
tainment of common standards, and the conservation of shared resources. 
The problems that science has thrust upon us and the knowledge that it 
has contributed to us confirm Willard Hurst’s observation that ‘‘[bly 
cumulation of knowledge and ordered feeling man has lifted himself to new 
levels of capacity to control himself and his environment.” + 

Gorvon B. BALDWIN 


Documents on German Foreign Policy, 1918-1945, Series C (1933-1937). 
The Third Reich: First Phase. Volume IV: April 1, 1935-March 4, 
‘19386. (Dept. of State Pub. No. 7489.) Washington, D. C.: U. 8. 
Government Printing Office; London: H. M. Stationery Office, 1962. 
pp. lxxviii, 1272. $4.75. 


This volume of German diplomatic correspondence ends on the eve of 
the occupation of the Rhine zones, and it began just after Hitler had re- 
armed in March, 1935, the League of Nations Council had condemned 
that action, and France, Italy and the United Kingdom at Stresa bolstered 
up the Locarno system in the premises. The year’s high politics both 
moved Germany forward as a ‘‘Power’’ and introduced diplomacy to 
National Socialism, for diplomatic letters began to end with ‘‘heil Hitler.’’ 
The twelve-month period must have been very satisfying to the Führer, 
for on May 21, 1935, he made a speech which set the themes for most of 
the year’s negotiations, and in October he was free of the restrictions of the 
League Covenant. In the period only the armament phase of relations 
really changed: The German armed forces were reorganized by the 


8 See Polanyi, The Logic of Liberty 26 (1951), for a splendid discussion of the 
scientists? community of beliefs. 
4 Hurst, Law and Social Process in United States History 105 (1960). 
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Wehrgesetz of May 21, 1985, and the German Navy was given 35: 100 
ratio with the British by the agreement of June 18, with notes of July 4 
and August 26, all of which engendered interesting correspondence. 

Franz von Papen in Austria was at that time almost the only completely 
Nazi diplomat of high rank. Austria was invited to recognize National 
Socialism as the ‘‘State doctrine of the German Reich,” regarding itself 
as a ‘‘German State.” Schuschnigg upheld Austrian independence very 
well during this period in which Berlin deferred solution of the ‘‘ Austrian 
question.” German relations with other small states centered on the Ger- 
man minorities, the Baltic states, including Lithuania and the Memel 
Territory, Czechoslovakia and the Sudeten Germans, Poland and the 
Danzig Nazi régime, Switzerland, where the German colony was diverse, 
and Hungary, where other questions also arose. The pattern of the casus 
bells of 1938 with Poland over Danzig was clearly delineated in the ques- 
tions that arose in 1935-19836. 

But Germany under Hitler devoted 1935-1936 to creating an image of 
itself as a ‘‘great Power” with armament. After Germany in March, 
1935, repudiated the armament clauses of the Peace Treaty, France, Italy 
and the United Kingdom at Stresa, April 15-17, declared the Locarno 
system to be intact, and Italy and the United Kingdom reiterated their 
guaranties of frontiers. On May 2 France and the Soviet Union signed 
a Treaty of Mutual Assistance which Germany immediately regarded as 
probably involving a ‘‘unilateral interpretation of Locarno’ (p. 181). 
On May 16 Czechoslovakia signed a pact of mutual assistance with the 
Soviet Union. On May 21 the Führer emitted 13 points of policy hinged 
to statements that Germany had nothing to gain by a ‘‘European war of 
any kind’’ and was ready to conclude non-aggression pacts ‘‘with all our 
neighbors, Lithuania excepted.” On May 25 circular notes were sent out 
in which were discussed Franco-German relations as affected by the Soviet 
mutual assistance treaties, and a memorandum on ‘‘The Relationship of 
the Franco-Russian Treaty to the Rhine Pact of Locarno’’; and to London 
a draft of a pact between the Western European Powers to reinforce the 
Locarno treaties and to prevent air attacks. l 

The circulars went to London, Rome, Paris, Moscow, Warsaw and 
Brussels primarily, and the first three of those capitals spent much of the 
rest of their time discussing bilaterally with Berlin how they could construct 
multilaterally an Eastern pact to include the Soviet Union, a Danubian 
pact to stabilize Central Europe, and/or a Rhine pact to improve on 
Locarno, and how to work an air pact into one or all of them. What the 
several hundred notes, letters and memoranda on these projects amounted 
to was an effort to reinsure against violation of whatever non-aggression 
or collective security agreements each ‘‘Power’’ might be a party to. What 
momentum discussion of these pacts ever had was gradually lost as Italy’s 
attack on Ethiopia (here called Abyssinia) from March, 1935, diverted 
more and more of the attention of the League of Nations, France and the 
United Kingdom as well as Italy. Discussion—it was never negotiation— 
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of the pacts was in abeyance when Germany occupied the Rhine zones, 
and was not resumed afterward. 


Dents P. MYERS 


A Guide to the Use of United Nations Documents. (Including Reference 
to the Specialized Agencies and Special U.N. Bodies.) By Brenda 
Brimmer, Linwood R. Wall, Waldo Chamberlin, Thomas Hovet, Jr. 
Dobbs Ferry, N. Y.: Oceana Publications, 1962. pp. xv, 272. Index. 
$6.00. 


This concise Guide will no doubt be most helpful to three groups of 
readers: (1) the general user of United Nations documents—a type which 
for purposes of this review note includes members of U.N. delegations, 
functionaries of the United Nations and other inter-governmental organi- 
zations, newspaper correspondents, broadcasters and telecasters concerned 
with the United Nations; (2) librarians; and (3) persons engaged in 
special research projects relating to the United Nations. 

The chapters dealing with the Documentation system (Chapter 1), those 
dealing with Tools and Guides to U.N. documents (Chapters 5, 7 and 8), 
and the seven Appendices not only will be welcomed by all persons who 
for the first time face the complexities of U.N. documents, but most prob- 
ably by everybody who has occasion to use these documents, since many 
of the intricacies of, and changes over time in, the U.N. documentation are 
usually realized only by those who have a special responsibility for process- 
ing, distributing or safeguarding U.N. documents. 

Chapter 6 offers bibliographical guidance to the ‘‘Background of the 
U.N.” (League of Nations, Dumbarton Oaks Proposals, Committee of 
Jurists, U.N. Conference on International Organization, Preparatory Com- 
mission) and Chapter 9 to the Specialized and Related Agencies. 

The section of the Guide which should be of special interest to librarians 
(Chapters 3 and 4) deals realistically with the problems of acquisition and 
administration of large, medium and small U.N. collections; beyond that it 
contains helpful hints for users of such collections. 

In Chapter 2 (The Method of Research) the authors discuss in consider- 
able detail two research techniques: one styled the ‘‘Step Process’’ or 
chronological approach, 4.e., an indication of 16 steps to trace information 
from the time of the San Francisco Conference on International Organiza- 
tion (1945) to the present; the other ‘‘Working-Back Approach,” d.e. 
the chronological approach in reverse, comprising 7 steps (or 8 steps, if 
information relating to Atomic Energy is involved). The treatment of 
these two approaches, especially on pages 56-78, illustrates by reference 
to related documents and to some secondary sources significant phases in 
the history of the United Nations and the type of documents which are 
likely to be helpful for purposes of research. 

The Guide refiects the quite extraordinary familiarity of its authors with 
the material at hand and, as stated at the outset, its great usefulness is 
beyond doubt. It is therefore likely that its first edition will soon be 
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exhausted; in the circumstances, a few comments are submitted in the 
hope of enhancing the value of the second and future editions. Occasion- 
ally a closer integration of the contents of the various chapters may be 
desirable. While there is a statement on page 90: ‘‘Sales publications were 
originally broken down into fifteen [sie] broad categories, some of which 
have now become defunct,” there are seventeen such categories listed by 
reference to their roman numerals (exclusive of multiple categories, such 
as VI.A and VI.B) on page 18 and page 166, and there is, as far as 
could be ascertained, no indication as to which of these categories has been 
discontinued. It may also be helpful to include at certain points cross- 
references, in parentheses or footnotes, e.g., on pages 56-57, where refer- 
ences are made to certain publications which are not easily identified. 
Also it may be advisable to check once more the references to publications 
of and relating to specialized agencies; for example, the entry (on page 
200), ‘‘Articles of Agreement of the IFC and Explanatory Memorandum 
(IBRD April 11, 1955, 47 p.),’’ should be listed under official references 
to the World Bank (IBRD), perhaps on page 195, rather than under 
the official publications of the International Monetary Fund. It may also 
be desirable to indicate somewhere that the International Atomic Energy 
Agency (LAB A) is, strictly speaking, not a specialized agency in the sense 
of Articles 57 and 63 of the United Nations Charter. 

However this may be, the authors have succeeded in guiding the reader 
through the enormous output of documents emanating from the United 
Nations and the other major inter-governmental agencies. Apart from 
explaining the documentation system as such, their detailed discussions 
-of ‘‘tools and guides’’ and their references to secondary sources will no 
doubt be appreciated by everybody concerned with these documents, 

i Hans AUrRIOHT * 


Fontes Juris Gentium. Series A, Sectio I, Tomus 5. Handbuch der 
Entscheidungen des Internationalen Gerichtshofs 1947-1958. By Her- 
mann Mosler (ed.). Berlin, Cologne, Munich and Bonn: Carl Hey- 
manns Verlag, 1961. pp. xxviii, 663. Index. DM. 118. 


This sizeable tome continues the work of the first three volumes, pub- 
lished between 1930 and 1935, of Series A, Section I, of the Fontes, which 
wero devoted to the Permanent Court of International Justice (established 
in 1920) and the Hague Permanent Court of Arbitration (established in 
1899). (A volume 4, which has just appeared, covers the last few years 
of the Permanent Court.) The present Digest, dealing with the court 
of the United Nations, uses the same method as its predecessors, It 
reproduces, in a systematic arrangement according to subject categories, 
the views expressed in the Court’s judgments, advisory opinions and 
orders, including, very commendably, the separate opinions of individual 


* Counselor, Legal Department, International Monetary Fund, Washington, D. C. 
The views expressed are those of the reviewer and not necessarily those of the Inter- 
national Monetary Fund. 
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judges. The period covers some thirty decisions, which are listed chrono- 
logically and indexed on pages 599 to 610, beginning with the Corfu 
Channel case and ending with the Case concerning the Application of the 
Guardianship Convention of 1902. The excerpts are rendered in the 
French and English languages side by side; a German text is added to the 
headings and sub-headings. Pronouncements that are of interest from 
several points of view appear in a number of different places. This 
causes a measure of duplication which is probably inevitable under the 
method chosen and certainly more satisfactory than an apparatus of 
cross-references. 

If any criticism is to be made, it arises from the abstract approach 
which seems to be typical of civil-law thinking. To an Anglo-American 
lawyer it is somewhat tantalizing to read what the Court or an individual 
judge said on a certain problem, without being told how the problem 
arose, what the dispute was about, and what the Court did in a given case. 
One wonders whether it would not have been possible to include, say in the 
index of the cases, a résumé, however brief, of the facts of each case and 
of the decision, if only to indicate which party won. Granted that ‘‘read- 
ing even longer excerpts is not a substitute for studying the decisions and 
advisory opinions themselves’’ (Preface, p. xiii), yet some first aid along 
the lines suggested might make the reading of the excerpts more mean- 
ingful. This reservation aside, the editorial treatment is excellent and 
worthy of the Max Planck Institute as well as of the scholar, Brich 
Kaufmann, to whom the volume is dedicated. 

M. Maagparena ScHocH 


The Indian Yearbook of International Afairs, 1962. Vol. XI. Edited 
by T. S. Rama Rao. (Published under the auspices of the Indian Study 
Group of International Law and Affairs.) Madras: University. of 
Madras, 1962. pp. xii, 516. Index. Rs. 15. 


The distinguished position occupied by the Indian Yearbook of Inter- 
national Affairs is due in no small measure to Professor Charles Alexandro- 
wicz, who initiated it and edited it for ten years while at the University 
of Madras. In this volume Dr. A. L. Mudaliar, the Vice Chancellor of 
that University, and T. 8. Rama Rao, the present editor, pay tribute to 
him on his departure from Madras to the University of Sidney. 

The present volume includes nineteen articles, a third of them written 
by non-Indian scholars, four on publie international law, two on private 
international law, two on international organization, five on the consti- 
tutional law of India and other countries, two on international politics and 
economics in Asia, and four on international sociology. Special attention 
is given to the issues of major Indian interest, such as Asian governments 
and disputes, colonialism, racialism, and nationalism. 

For the international lawyer the most interesting contributions are those 
by M. K. Nawaz on colonies and self-government in the United Nations, 
and a summary of Indian decisions on public international law, and those 
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by the editor on river water disputes among Indian states and on legal 
aspects of the Indo-Chinese border dispute. 

In the latter, Dr. Rama Rao defends the Indian claim on grounds of 
traditional acceptance of the Himalayan watershed; on principles of 
acquiescence, recognition, prescription, and estoppel, applicable to the 
behavior of the Communist, as well as earlier Chinese Governments; and 
on treaties of 1684, 1842, and 1847 in regard to Ladakh, 1890 in regard to 
Sikkim, and 1914 in regard to Assam (MacMahon line), all said to be 
valid because, if not ratified by China, they were ratified by Tibet. The 
latter is claimed to have had treaty-making capacity at the time, either 
because it was an independent state or because China had admitted this ca- 
pacity, if Tibet was under its suzerainty. The article includes acute dis- 
cussion of international law principles concerning recognition, succession, 
suzerainty, treaty validity and interpretation, and good faith, especially 
in relation to the Indo-Chinese Panch Shila treaty of 1954. The Chinese 
contentions are fairly presented in most instances, but attention is not 
drawn to their similarity, in regard to the invalidity of ‘‘imperialistic’’ 
acquisitions, to the Indian contentions in other situations such as Goa. 

As a minor matter the reviewer urges Indian writers to avoid identifica- 
tion of the British ‘‘Sir’’ with the Indian ‘‘Shri,’’ leading to such in- 
elegancies as Sir [Mr.] Owen Lattimore (p. 262), and Sir [Charles] Bell 
(p. 245). 

The volume includes a review section and index. Under the new editor 
the Yearbook has maintained its high standards of scholarship. 

Quincy WricHt 


Pregled Razvoja Medunarodno-Pravish Odnosa Jugoslavenskih Zemalja 
od 1800 do Danas. J Sveska: Pregled Medunarodnih Ugovora i Drugih 
Akata od Medunarcdno-Pravnog Značaja za Srbtju od 1800 do 1918 
Godine. II Sveska: Pregled Medunarodnih Ugovora i Drugih Akata od . 
Medunarodno-Pravnog Značaja za Jugoslaviju od 1918 do 1941 Godine. 
Belgrade: Institute of International Politics and Economies, 1953 and 
1962. Vol. I: pp. 242, Index; Vol. II: pp. liv, 509, Index. 


The Survey of the Development of International Legal Relations of 
Yugoslav Lands from 1800 to the Present, an ambitious undertaking of 
the Yugoslav Institute of International Polities and Economics, has now 
been completed up to 1941. Representing the labors of the Institute’s 
Editorial Commission (Department) and its research people to date, the 
two volumes—the first covering the period from 1800 to 1918 and the 
second from 1918 to 1941-—~are calendars of international legal acts 
affecting the historical Yugoslav lands and territories before 1918 and 
Yugoslavia after its establishment in 1918. Listed chronologically, these 
acts are divided, within each year, into two major groups: (A) interna- 
tional treaties, agreements, conventions and other international legal in- 
struments, bilateral as well as multilateral; and (B) domestic legal acts 
‘containing elements of international legal significance.”’ 
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. Each entry in group (A) consists of a title, date and place of signature; 
and dates of approval, sanction, ratification, exchange or deposit of 
instruments of ratification, if any or if found. This information is fol- 
lowed by citation of the source or sources. No actual texts appear in the 
Survey. In cases where a document was identified but no data concerning 
it discovered, the item is listed chronologically at the end of the month or 
year suspected to be the month or year of signature. The international 
documents included are those concluded, acceded or adhered to by Yugo- 
slavia or, prior to its existence, by the several lands or territories (subjects 
of international law) which later became Yugoslavia. 

Group (B) is selective rather than (even in aspiration) complete. The 
criterion of selection the Editorial Commission decided upon, as far as 
this reviewer is able to determine, was the perceived ‘‘significance’’ of 
the individual entries as translations of the international documents into 
the municipal order, implementing domestically as binding norms the pro- 
visions of the respective international instruments. This ‘‘significance’’ 
appears to oscillate principally between what may be judged ‘‘important’’ 
from the international legal point of view, and what may be so considered 
from the municipal legal viewpoint. The editors are vague on their 
choice; they simply state in the Introductory Note that ‘‘in view of their 
large number, we have made a rather strict selection’’ of the domestic 
legal acts included. The laws, statutes, decrees, provisions, regulations, 
orders and announcements listed in this group in the first volume carry 
no references to the international documents which initiated their enact- 
ment at home; in the second volume this omission was corrected and the 
relationship is indicated. 

All entries, irrespective of the A or B designation, are listed serially. 
The full entries are bilingual; French translations are provided for all the 
texts, including the Preface, Introductory Note and the indexes. In both 
volumes the Preface and, in the second volume, the Introductory Note are 
also translated into English. The Prefatory and Introductory Notes in 
both volumes are illuminating and to the point. The indexes are accurate 
and very useful. All in all, the research workers of the Institute examined 
128 different sources, foreign as well as local—collections of treaties, official 
journals, statutes, historical studies, archival materials—in order to as- 
semble the almost 3,000 items in the two volumes. 

This is a welcome reference work and a fine example for other national 
research institutions to follow. As the Director of the Institute, Pro- 
fessor Milan Bartoš, pointed out in the Preface to the first volume, 


This work requires much strength, expert knowledge, huge efforts, 
patience and objectivity. And eventually, the only result is a register 
of small commercial value, so that work of this type brings neither 
glory nor profit. However, this work represents a public service, 
which will free those coming later from unnecessary efforts. It re- 
moves the monopoly of individual knowledge, as well as the taboo of 
uninformed critics. Through such work the facts become the common 
property of knowledge. 
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Too often, he asserts, ‘‘historians have been encouraged by official sources 
to embellish history, especially documentary national history.”’ 

At the same time, given the enormous complexity of historical develop- 
ment of this important Balkan country, the Institute’s research workers 
undertook a difficult, if not impossible, task. The result, while compre- 
hensive, is at the same time far from complete, even for the periods 
already covered. For some periods no printed sources exist; in the 
several hostilities which took place on what is now Yugoslav territory, 
manuscripts and archives were often destroyed; the frequent changes of 
sovereignty necessitate a search for documents in foreign archives— 
Austrian, Hungarian, Turkish, German, Italian, etc—yet some of these 
have been inaccessible for the periods in question. Much remains to be 
done, therefore, and much cannot and will never be done. 

In form, several changes and additions would make the volumes much 
more attractive and useful to users: (1) Serial numbers of individual 
items might serve as a brief identifying reference for the respective items 
if they were made to consist of (a) a date of signature or promulgation 
in condensed numerical form, and (b) an abbreviated indication of the 
type of item. This would eliminate the need for the present consecutive 
numbering of the items, a headache in itself. (2) For easier reference, 
all pages should give, in addition to page number, the year and groups of 
the items on the page. (3) Two additional indexes—index of countries 
with whom agreements were concluded, and subject matter index of the 
kind of agreements concluded (cultural relations, shipping, consular agree- 
ments, etc.)—-would improve the reference value of the work. (4) Finally, 
the bibliography, if brought up to date, would reveal other useful sources 
of material recently published abroad. 

At least one, and possibly several volumes are presently being pre- 
pared by the Institute to bring the documentary international legal 
chronology of Yugoslavia up to date. 

Jan F, Triska 


Strafrechtliche Verantwortung sm Völkerrecht. Zum Gegenwirtigen 
Stand des Vélkerrechtlichen Strafrechts. By Gerhard Hoffmann. 
Frankfort am Main and Berlin: Alfred Metzner Verlag, 1962. pp. 211. 
Index. DM. 24.60. 


Privatdozent Hoffmann starts his study of ‘‘Criminal Responsibility in 
International Law’’ with the question whether theoretically international 
law can establish penal norms, as distinguished, e.g., from rules of criminal 
procedure. His answer is yes. The three other sections of the book 
explore, as stated in its subtitle, ‘‘the present stage’’ of international 
criminal law. Intricate considerations lead him to conclade that ‘‘true’’ 
(echtes) international criminal law does not, or, in any case, not yet, exist: 
behavior objectionable under international law is only penalized by national 
law. This, he finds, is true of ‘‘delicts of limited significance,” such as 
piracy or the slave trade, and of ‘‘delicts of universal significance,’* 
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namely, in essence, the three categories of offenses tried by international 
tribunals at Nuremberg and Tokyo—crimes against peace; war crimes; 
and (war-connected) crimes against humanity. 

Logically, Hoffmann searches further: What, then, is the significance 
of the alleged non-existence of ‘‘true’’ international penal law? What 
is the relation between international rules, and the duty not to violate 
them? There are many paradoxes in the book: the greatest is that by 
analyzing international penal law (which, whatever one may think of it, 
is a device to strengthen respect for international law), the author comes 
to question the very validity of international law altogether. 

Hoffmann no longer fully accepts the transformation theory (‘‘rules 
of international law become binding only if transformed into municipal 
law’’) which, especially since Triepel, was dominant in Germany. His 
theoretical bases may be called eclectic. His formulations thus tend to 
become highly complex and his conclusions ambiguous. 

His point of departure is that the duty to destst from prohibited acts 
flows as a ‘‘secondary duty” from the ‘‘primary duty to suffer punish- 
ment” for the violation. At one point (p. 20) he admits that this looks 
at first sight nonsensical (sinnwidrig). In support he quotes Kelsen— 
for whom, however, the validity of a norm derives from the existence of 
any sanction. If, instead, Hoffmann’s doctrine of puntshability as a pre- 
condition for illegality is combined with his other doctrine, namely, that 
only national law establishes punishability, would it follow that inter- 
national law by itself obliges nobody to desist? Some formulations (¢.g., 
p. 109) seem to indicate this unacceptable conclusion. Elsewhere Hoff- 
mann rejects it. Regarding war crimes he postulates ‘‘a simultaneous 
duty, pursuant to international law, to desist’? (p. 75, italics added). 
The contradiction remains unsolved. It is compounded by other argu- 
ments; for example, that if the international rules of warfare applied 
directly, belligerents could punish, through their own over-severe codes, 
acts not prohibited internationally, so that prisoners of war would be 
‘helplessly exposed to the whim of [enemy] legislation.’’ (p. 69.) On 
the contrary: only if international rules govern, can judicial murder under 
the guise of punishing unilaterally invented war crimes be prevented. In 
fact, the author agrees with Lauterpacht that foreigners can be punished 
under national law only for war actions also violative of international law 
(p. 75). The validity or primacy of the latter, which causes the author 
so much diffleulty, would thus be established. 

The all-important question is, did the defendants who were found 
guilty at Nuremberg and Tokyo do wrong? Hoffmann calls the acts pun- 
ished by these international tribunals execrable (verabscheuungswiirdig). 
For example, aggressive war was, he states, by the 1930’s outlawed and a 
crime—but a ‘‘crime’’ between quotation marks, not a genuine (echtes) 
crime. For penalties had not been internationally stipulated expressis 
verbis. This is true. He rejects the proposition that international law 
develops by case and precedent: he goes so far as to argue that interna- 
tional law, not having stipulated punishability, also, strictly speaking, did 
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not impose a duty to desist from aggression! Yet, he continues, the 
tribunals were entitled to punish aggression (crimes against peace) be- 
cause they did so under correct criminological principles of municipal law 
and by pooling their separate and several procedural jurisdictions, 

All this is confusing, not only from the standpoint of legal theory. In 
the minds of persons less well-meaning than the author, it is apt to foster 
a notion which, in the atomic age, is more dangerous than ever, namely, 
that, even on essentials, international law is shrouded in ambiguities. 

On some points of great concrete importance, Hoffmann’s views are un- 
tenable: e.g. (p. 44), that war crimes can never be committed by top policy- 
makers (whereas their war crimes are most reprimandable and forbidden 
first of all), but only by recipients of superior orders (whereas subordi- 
nates may well commit war crimes spontaneously) ; or that, in turn, crimes 
against peace and against humanity can only be committed by persons who 
perform acts of state. As stated convincingly, e.g., in the Nuremberg and 
Tokyo International Military Tribunal judgments and in those in the 
Krupp and I. G. Farben cases, only evidence and not status determines 
responsibility under those counts. It is strange to see the author assert 
that the international rules of warfare cover only ‘‘war-connected be- 
havior” of the military (im Kriegshandwerk begriffen ist); hence, they 
never cover acts of the military which are unconnected with war events 
(Krtegsnebenhandlungen), or any acts committed by civilians (‘‘the 
international law of war is not addressed to civilians’’-—Kriegsvdlkerrecht 
den Zivilisten nicht anspricht, e.g., p. 69). All German-imposed death 
sentences on enemy civilians in occupied territories for internationally 
illegal behavior would thus constitute the war crime of murder. 

All in all, the professional reader will find in this searching work much 
stimulation (for example, Hoffmann has some thoughtful things to say 
about the desirability of ‘‘criminalization’’ of international law), and many 
inconsistencies and contradictions, caused mainly by the author’s wavering 
between pluralistic and monistic views on the relations between interna- 
tional and national law; but the biased seeker for escape from interna- 
tional responsibilities will be able to draw conclusions which the author 
would probably be the first to reject. 

Joan H. E. FreD 


BRIEFER NOTICES 


The British Year Book of International Law, 1961. Vol. 37. (London, 
New York, Toronto: Oxford University Press, 1962. pp. vii, 614. Index. 
$16.00; £5.) International lawyers accustomed to the high standards of 
legal scholarship and the invigorating re-assessment of accepted legal con- 
cepts in previous volumes of the British Year Book of International Law 
will not be disappointed by the 1961 volume. It is a pleasure to find that 
the judicial duties of Sir Gerald Fitzmaurice have not prevented him 
from writing a perceptive appraisal of ‘‘ Hersch Lauterpacht—The Scholar 
as Judge,’’ an appraisal which will be continued in the 1962 volume. 
Professor R. Y. Jennings, who, with Sir Humphrey Waldock, is co-editor 
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of the British Year Book, has contributed a most useful article on ‘‘State 
Contracts in International Law’’ in which he concludes, in part, that 
neither international law nor respect for the proper law of contracts inhibits 
the recognition of international law remedies for international contractual 
relationships. 

Practitioners before the International Court of Justice or other interna- 
tional tribunals will find worthy of careful study the eighty-page article 
by Dr. Jean Hardy on ‘‘The Interpretation of Plurilingual Treaties by 
International Courts and Tribunals.’’ Although other writers like Manley 
O. Hudson had called attention to problems raised by the judicial applica- 
tion of multilingual texts, Dr. Hardy provides the most comprehensive 
and incisive analysis of the case law and guiding principles of the subject 
which has been published. Other studies of monographic length contained 
in the 1961 Year Book are by Finn Seyersted on ‘‘United Nations Forces: 
Some Legal Problems” (with a later chapter promised on the application 
of the laws of war to international military operations) and by Ian 
Brownlie on ‘‘The Use of Force in Self-Defence,’’ a comprehensive study 
which has already received frequent citation. Rosalyn Higgins discusses 
“The Legal Limits to the Use of Force by Sovereign States: United 
Nations Practice’’ adapted from a book she has just published on The De- 
velopment of International Law through the Political Organs of the United 
Nations. J. F. McMahon writes on ‘‘The Court of the European Com- 
munities: Judicial Interpretation and International Organization.’’ The 
volume is completed with Notes, Judicial Decisions and Reviews of Books, 
of which the review of Lord McNair, The Law of Treaties, 1961, by Sir 
Gerald Fitzmaurice should not be overlooked. 

Herpert W. Brices 


L’ Assemblée Commune de la Communauté Européenne du Charbon et de 
VAcier. Aspects Européens. By P. J. G. Kapteyn. (Leyden: A. W. 
Sythoff, 1962. pp. 270. Index. Fl. 27.50.) Mr. Kapteyn’s book was the 
author’s thesis for his doctorate in law at the University of Leyden; but 
it is not primarily a study of the legal powers and procedures of the 
Common Assembly of the Coal and Steel Community which existed from 
1952 to 1958; it is a study of its political rôle as a representative assembly 
and as an organ of the Community. Mr. Kapteyn does not resort to 
the sociological methods of analysis used by Ernst B. Haas in his works 
on European assemblies; their conclusions are, however, quite close. 
There are three main points in Mr. Kapteyn’s study. First, there de- 
veloped gradually within the Assembly a predominance of supranational 
political loyalties over national alignments: in the distribution of Assembly 
functions, in the activities of the committees and of the Assembly, the 
main groups were not the national ones, but the socialist, Christian- 
democrat, and liberal ones; by 1958 the Assembly, from this viewpoint, 
resembled a federal parliament. Secondly, the Assembly co-operated 
closely with the High Authority and conceived of itself as a body devoted 
to the promotion of a supranational Europe and to the buttressing of the 
High Authority. Thirdly—and here lies the author’s most valuable in- 
sight—what allowed the Assembly to act as an expression of the ‘‘common 
good’’ rather than as the mouthpiece of national grievances was its very 
isolation from the public opinions of the member nations—an isolation that 
made both for the Assembly’s boldness on behalf of Europe and for its 
paucity of powers and responsibilities. It is a useful lesson about a 
vicious circle that has not been broken by the Europeans since 1958 either. 

STANLEY HOFFMANN 
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Die Internationale Politik 1956/57: Die Begegnung mit dem Atom- 
zettalter. 2 vols. Edited by Wilhelm Cornides with the collaboration of 
Arnold Bergstrasser, Walter Hofer, and Hans Rothfels. (Munich: Verlag 
R. Oldenbourg, 1961. pp. xx, 800, and 148. Index.) This is the second 
yearbook of international affairs published by the Research Institute of the 
German Society for Foreign Policy in Bonn. Dr. Cornides and more than 
a dozen collaborators have done an admirable job of surveying and di- 
gesting the events of two particularly tense years of the postwar world. 
They have focused their study on the ‘‘encounter with the atom age’’— 
a Viewpoint justified by the ballistic missile break-through, discussed in the 
first section of the volume. Dr. Cornides’ study of the changes in world 
polities in 1956-1957 is essentially an analysis of East-West relations both 
in the military area and on the diplomatic front. It is followed by a series 
of area studies that cover events in the Western Hemisphere (most of this 
section is devoted to a discussion of U. 8. foreign policy), in Western 
Europe, in the two Germanys, in the Soviet bloc, in the Far Hast, in 
Southeast Asia, in the Middle East (mainly a study of the Suez crisis), 
and in Africa. 

A thorough and perceptive analysis of world politics, with a second 
volume entirely devoted to a brief bibliography, a chronology and abundant 
notes, this yearbook takes as its focus the competition among nations and 
the conflicts that derive from it. As a result, it pays relatively little at- 
tention to international organization (even in the study of Suez) and 
practically none to international law. 

Stantey HOFFMANN 


The International Legal Status of Austria 1938-1955. By Robert E. 
Clute. (The Hague: Martinus Nijhoff, 1962. pp. xiv, 157. Index. Gld. 
18.75.) The present study deals with the legal problems involved in 
Austria’s international status from the “‘Anschluss’’ in 1938 until the 
conclusion of the State Treaty in 1955. Austria’s neutralized status, based 
upon the State Treaty, thus lies outside the scope of the monograph. The 
author, after a careful examination of all pertinent facts and relevant 
legal principles, concludes that the “Anschluss” was an illegal act, and 
asserts the continuity of the Austrian state throughout the periods of the 
German and the Allied occupation. He then analyzes the impact of the 
Austrian case on the traditional law of succession and recognition. In 
another chapter he discusses Austria’s relationship with international 
organizations in the years under examination. A special merit of the 
study is the author’s interest in the question whether the way in which the 
members of the international community reacted to the unlawful conquest 
of Austria by Germany indicates new trends in international law. He 
suggests that the enunciation in the thirties of the principle of non- 
recognition of unlawful acquisition of territory or other illegal gains has 
resulted in greatly increasing the legal difficulties of the aggressor. ‘‘The 
legal delaying tactics of the international community,’’ he says, ‘‘main- 
tain the de jure status of the victimized state until an occasion arises to 
obtain redress from the aggressor and to rectify the unlawful act by means 
of a restitutio in integrum in accordance with the legal maxim ex injuria 
jus non oritur.” But he himself adds that such delaying tactics would 
not be helpful in case of a prolonged domination of the involved territory. 
In the appendix there are listed cases from national courts of seven coun- 
tries relevant to Austria’s legal status from 1938 to 1955. 

Erou Hura 
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Between Arab and Israel. By Lieutenant-General E. L. M. Burns. 
(London: George C. Harrap & Co. Litd.; New York: Ivan Obolensky, 
1962. pp. 336. Index. 25 s.; $6.50.) Here is a factual, dispassionate, 
soldierly report of General Burns’ activities, first as Chief ‘of Staff of the 
United Nations Truce Supervision Organization and later as Commander, 
United Nations Emergency Force, in the Middle Hast. The objectivity of 
the account is apparent on its face: General Burns bluntly records breaches 
of faith and violations of the General Armistice Agreements by both sides. 
If he himself made a mistake in his appraisal of a situation or in his course 
of action, he is frank to confess it. 

The value of the book for the international lawyer lies in its first-hand 
account of the actual problems encountered in the administration of an 
armistice and in the organization and operations of a United Nations 
foree. If any lesson has been learned from the attempted suspension of 
hostilities between Israel and the Arab states, it is that an armistice must 
be placed under effective international supervision—effective in the sense 
that the agency charged with the task must have sufficient personnel and 
adequate powers to carry out its task. It must also have political backing 
to provide sanctions, if the armistice is violated. The serious conse- 
quences of Israeli reprisals against the unlawful acta of fedayeen, to 
which the Arab nations sometimes turned a blind or a winking eye, suggest 
that the provision of the Hague Regulations that ‘‘ Any serious violation 
of the armistice by one of the parties gives the other party the right of 
denouncing it, and even, in cases of urgency, of recommencing hostilities 
immediately’? may be in need of revision. 

Because nothing succeeds like success, the account of the United Nations 
Emergency Force makes more cheerful reading. For persons interested in 
United Nations forces of the future, the 120 pages of General Burns’ book 
devoted to UNEF give some sense of the actual operating problems faced by 
the command. For example, when UNEF entered the Gaza Strip, it 
had responsibilities for civil administration thrust upon it without any 
clear guidance from the United Nations, without civil affairs personnel 
or the appropriate staff section, without even the British and American 
civil affairs manuals which had been requested (pp. 255-257). Things 
worked themselves out in time, but only through pulling and hauling 
with the local population and the Egyptian authorities. 

All in all, this is a frank and level-headed book, which should help 
internationalists to distinguish what is real and important from what is 
irrelevant, trivial, unworkable, or merely of theoretical interest. 

R. R. BAXTER 


Comparative Federalism: States’ Rights and National Power. By Ed- 
ward MeWhinney. (Toronto: University of Toronto Press, 1962. pp. xii, 
103. Index. $5.00.) This compact and lucidly written volume draws to- 
gether eight essays based upon lectures given lately by the author at several 
European centers of learning, responsive to the current lively interest 
there in federalism as a way to economic and political integration. Their 
design is to show, through a review of the law in action as exemplified 
by recent court decisions in the three ‘‘classical’’ Federal Governments 
of the United States, Canada and West Germany, how major policy 
dilemmas have been variously resolved within the federal framework. 
In so doing, Professor MeWhinney has in effect marshaled a brief in 


1 Regulations annexed to Convention No. IV of The Hague respecting the Laws and 
Customs of War on Land, signed Oct. 18, 1907, Art. 40, 36 Stat. 2277, 2805; Treaty 
Series, No. 539; 2 A.J.I.L. Supp. 90 (1908). 
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support of judicial review as an efficacious instrumentality for harmonizing .- 
conflicting interests and competing values. At least, in the case of the 
governments concerned, the judicial umpire has been part and parcel of a 
living denial of Dicey’s charge that federalism inherently spells weakness, 
conservatism and legalism; and if any lesson is to be drawn by constitution- 
makers elsewhere from their experience, in the author’s view, it is the value 
of this instrumentality, operating in an atmosphere of restraint and live- 
and-let live. 

The cases discussed involve anay civil liberties, minority rights and 
security. But one chapter focuses on ‘‘ Federalism and the Foreign Affairs 
Power,’’ concluding with the remark that ‘‘none of the dire consequences, 
in terms of the practical conduct of foreign policy, that were predicted 
by the court’s critics as the inevitable aftermath of the holding [the 
German Reichskonkordat decision, and the Canadian Labour Conventions 
case] seem to have ensued up to date” (p. 49). 

Herman WALKER 


The United States and the First Hague Peace Conference. By Calvin 
DeArmond Davis. (Ithaca, N. Y.: Cornell University Press, for the 
American Historical Association, 1962. pp. xiv, 286. Index. $5.00.) 
Professor Davis examines American foreign policy of the late nineteenth 
century as reflected in the First Hague Peace Conference. Out of an 
impressive knowledge of the sources, he describes the subject in narrative 
form as if he had been a participant. Although the United States was an 
aggressive and imperialistic Power, Davis points out, she was interested 
in pacific settlement of international disputes. While making no refer- 
ence to nineteenth-century world opinion for arbitration, he suggests that 
the duality of American foreign policy was influenced by many organized 
peace movements in America. Historian Davis comes to the conclusion, 
already widely held, that the Conference was a ceremonious show which 
failed to achieve its threefold objectives: to limit armaments, to civilize 
war, and to institute limited compulsory arbitration. In fact, the ob- 
jectives seemed rather Utopian to the nations participating in the Peace 
Conference; not only were most of them highly pessimistic of the out- 
come, but the great Powers went to The Hague precisely to prevent the 
success of the Conference. Had the American Delegation not been isola- 
tionist, the author speculates, the Permanent Court of Arbitration might 
have been something more than a panel of publicists. On the other hand, 
he stresses that the Americans did aid in the establishment of the tribunal. 

This book is well documented and is a useful account of the diplomatic 
processes of the Conference. 

Sunqsoox JUNN 


Die Deutsche Rechtsprechung auf dem Gebiete des Internationalen, 
Privairechts in den Jahren 1956 und 1957, Edited by Franz Gamillscheg. 
(Berlin: Walter de Gruyter & Co.; Tübingen: J. C. B. Mohr (Paul Siebeck), 
1962. pp. xvi, 779. Index. DM. 103.) Like its predecessor, a collection 
of German conflicts cases decided in 1954 and 1955, this volume, which 
covers the years 1956 and 1957 and includes many decisions hitherto un- 
published, is an essential tool for comparative research in private inter- 
national law.! The American reader, who has often felt frustrated by the 
largely academic use of case law in German commentaries and treatises, 


2 For a French counterpart, see Francescakis, Jurisprudence de droit international 
privé (1961), reviewed in 56 A.J.L.L, 256 (1962). 
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-will find here the much needed access to primary sources. Indeed, he may 
do so with some envy, since this access is offered to him by an outstanding 
scholar,? in a manner unknown in this country, within the framework of a 
systematic analysis and with the help of a superb index. 

There are many cases dealing with American municipal and conflicts 
law. Close study of those cases lends considerable support to the basic 
role of the law of the forum,’ particularly in the fields of divorce and 
adoption, where that law is often reached by the misuse of renvoi.* More- 
over, those cases substantiate the suspicion prevalent among conflicts 
scholars everywhere that the foreign law ascertained by ‘‘proof’’ and 
judicial notice is more often than not a mere ‘‘domestic jus gentium.’’ 5 
In the case of American conflicts law as seen from abroad, the fictitious 
character of ‘‘finding’’ that law is aggravated by the foreign courts’ 
prominent reliance on the Restatement (see, e.g., pp. 365, 868, 453, 471), 
now largely abandoned even by its author, the American Law Institute. 
Continuing confusion could and should be forestalled by a formal dis- 
claimer by the Institute of the applicability of its Restatements (including 
the forthcoming Restatement Second) to international conflicts. 

ALBERT A. HHRENZWEIG 


Deutsches Internationales Kartellrecht. By Ivo E. Schwartz. (Cologne, 
Berlin, Bonn and Munich: Carl Heymanns Verlag KG, 1962. pp. xx, 325. 
DM. 42.80.) This book on German international antitrust law signals 
the emergence of foreign competition in a field dominated by American 
writers and judges. It first discusses provisions of the German law 
against restraints on competition as they affect international arrangements, 
including export cartels, vertical restraints, license agreements and inter- 
national cartels. In the second part, German authorities on the extra- 
territorial scope of their antitrust law are explored in relation to general 
German conflicts rules and in comparison with American decisions. The 
third asks whether international law limits assertions of antitrust author- 
ity. 

Perhaps the most interesting contrast between German and American 
rules, both of which base jurisdiction on the place where a restraint has 
economic impact, is that German law does not reach export arrangements 
not affecting sales in internal German markets. Here the rule diverges 
from American cases which saw harm to our economy in arrangements 
which curtailed American production for export. German law, per 
contra, is in theory more extensive in that it will be applied to those who 
violate its substantive rules, whether or not they do business or are 
“found” in Germany. 

Dr. Schwartz’ book is scholarly and carefully organized and has clearly 
benefited from his extensive study in this country. Because of the 
language barrier and the book’s emphasis on jurisdictional theory, Ameri- 
can antitrust lawyers may prefer to resort to the author’s own English 
language summary elsewhere. It should, however, furnish international 
perspective to a body of theory long treated only from our national point 


28ee, e.g., Gamillscheg, Internationales Arbeitsrecht (1959). 

8 See Ehrenzweilg, Treatise on the Conflict of Laws §§ 102-120 (1962). 

4Namely, the assumption of a reference to the lex fort by the American law of 
domicile. 

5 Broggini, ‘‘Die Maxime ‘jura novit curia’ und das ausländische Recht,’? 155 
Arch. Civ. Pr. 469, 473 (1956). 

12 Cartel and Monopoly in Modern Law 701 (1961). 
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of view. The prospect, as thus seen, is not comforting to international . 
businessmen, since it reveals that we will not be the only ones who, on the 
basis of repercussions within the national territory, will assert jurisdiction 
over transactions taking place outside it. 

Detizv F. Vaets 


Algemeen Deel van het Nederlandse Internationaal Privaatrecht. 2nd 
ed. By J. Kosters and ©. W. Dubbink. (Haarlem: De Erven F. Bohn 
N.V., 1962. pp. xx, 986. Index. FI. 65.50.) This is a revised edition of 
Het Internationaal Burgerlijk Recht in Nederland, published in 1917 by 
Kosters. Notes indicate when his views are not shared by the present 
reviser. The material is excellently presented and gives a thorough 
survey of the ‘‘general part’’ of international private law as applied in 
The Netherlands. Besides the Dutch statutory law, judicial decisions, and 
doctrine of publicists, there is given with respect to most subjects treated 
a similar review of the law in other countries, particularly France (whose 
codes were the basis of Dutch legislation), as well as Germany, Switzer- 
land, England, and other nations affording material in point with regard 
to the particular topic under discussion. On debated issues, the various 
views are set forth clearly, and the author’s position with respect to the 
preferable solution made plain. The effect that would follow on par- 
ticular problems, if the uniform law drawn up in the Benelux Treaty 
of May 11, 1951, went into force, is also explored. 

Introductory chapters deal with the nature and history of private inter- 
national law as a subject of legal thought; the sources of Dutch interna- 
tional private law in statute, unwritten rules, and treaties. Then the 
familiar topics of characterization (qualification), renvot, vested rights, 
public order, fraude à la lot, reciprocity and retaliation are dealt with. 
This is followed by discussion of form (locus regit actum), modes of proof, 
nationality, rights of foreigners, personal status, domicile and related 
concepts, merchants (the French practice of a special commercial law 
was abolished in The Netherlands on July 2, 1934), jurisdiction of courts, 
procedural rules, cassation (the Dutch highest court, the Hooge Raad, is a 
court of cassation which can only quash the decision of a lower court for 
misapplication of a statute, but cannot control the development of rules 
of unwritten law), arbitration, bankruptcy, diplomatic and consular ac- 
tivities. 

This is a very useful and valuable volume for students and practitioners 
of private international law. 

Epwarp DUMBAULD 


Deutsches Atomgesete und Strahlenschutzrecht—Kommentar. By Hans 
Wischerhof and Associates. (Baden-Baden and Bonn: Verlag August 
Lutzeyer, 1962. pp. 864. Index. DM. 68.) This extensive commentary 
on the German atomic energy act is useful for students of comparative 
law. It explains the provisions of the German statute with reference to 
problems of liability for damages due to atomic experiments, among others. 
Of special interest to international lawyers are the sections on international 
atomic energy agreements, in particular the Euratom Treaty (pp. 398- 
404), and national legislation, including the Anderson-Price Act and the 
British Nuclear Installations (Licensing and Insurance) Act (pp. 854- 
385). The comparison between liability provisions of the laws of dif- 
ferent countries shows, among other things, that the United States leaves 
to the courts the problem of determining standards based on strict lia- 
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. bility, while Great Britain has established special criteria in law. The 

authors doubt that the U. S. courts will be able to achieve satisfactory 
results, 

It is clear from this discussion that countries must assume liability for 
damages to other states due to atomic experiments taking place in their 
territory. The problem of liability of private companies is less clear in 
this regard. It would appear that compulsory insurance combined with 
international responsibility of states might best serve the interests of all 
parties concerned. In this connection, similar standards for damages 
due to activities of private enterprise may be applicable in the related 
field of outer space. 

The work contains bibliographies at the end of each section, several 


appendices, and an index. Ropert K. WorrzEn 


Post-War International Civil Aviation Policy and the Law of the Air. 
2nd rev. ed. By H. A. Wassenbergh. (The Hague: Martinus Nijhoff, 1962. 
pp. xii, 197. Index. Gld. 15.) This is a revised edition of the book which 
was reviewed in this Journan in 1958 (52 A.J.I.L. 158). The Dutch 
author has not-changed any of his views or methods of presentation. He 
still argues, in consonance with the interests of his nation, for a very large 
measure of freedom of international air commerce. Many of the refer- 
ences are brought up to date, and a new concluding chapter surveys the 
developments in the intervening years. The author notes with regret 
signs of growing protectionism in United States policy, and briefly dis- 
cusses the European and other regional efforts at co-operation in the field 
of air transport. 


Sovetskaya Lsteratura po Mezhdunarodnomu Pravu. Bibliografia 
1917-1957, Edited by V. N. Durdenevskii. (Moscow: Gosudarstvennoye 
Izdatel’stvo Yuridicheskoi Literatury, 1959. pp. 304. Index.) This 
first comprehensive bibliography of Soviet publications on publie and 
private international law is the work of seven compilers and bears the 
imprint of the Soviet Association of International Law. It is essentially 
a classified list of books, pamphlets, articles, collections of documents, dis- 
sertation abstracts and other materials on international law written or 
compiled by Soviet authors and published in Russian in the Soviet Union. 
Not included are publications in languages other than Russian (unless 
accompanied by summaries in Russian), Russian translations of foreign 
works (although some Soviet introductions to such translations are listed), 
and articles in the daily press. Within these limits, coverage appears to be 
complete. Works on the border line between international law and inter- 
national polities are included. Authors proscribed in the late Stalin era, 
such as Pashukanis, are fully represented. Book entries are accompanied 
by lists of reviews printed in Soviet periodicals. Despite the dates given 
in the subtitle, a supplement (pp. 259-280) lists many publications issued 
in 1958, For non-Soviet scholars, the usefulness of the bibliography is 
somewhat impaired by an unfamiliar classificatory scheme which is said 
to eorrespond to the organization of international law courses in the 
Soviet Union. The book is one of the Soviet bibliographies of various 
branches of law which have recently appeared. For the historian of inter- 
national law, it is usefully supplemented by a less formal but more circum- 
stantial guide to pre-revolutionary Russian literature of international law 
compiled by V. E. Grabar’? (Materialy k Istori Interatury Mezhdun- 
arodnogo Prava v Rossi (1647-1917), Moscow: Izdatelstvo Akademii 
Nauk SSSR, 1958). 

O. J. LISSITZYN 
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- . Problemele Privind Arbitrajul Pentru Comertul Exterior in Tarile, 
Soctaliste Europene [Problems of Foreign Trade Arbitration in the So- 
cialist Countries of Europe]. By Ion Nestor. (Bucharest: Publishing 
House of the Academy of the Rumanian People’s Republic, -Institute of 
Legal Research, 1962. pp. 309. With an Abstract in English, pp. 21.) 
The increase of East-West trade of European countries makes the settle- 
ment of commercial disputes with Communist trade organizations an im- 
portant feature of state trading transactions. Though the Soviet Union 
recently agreed to commercial arbitration outside its own territory (see 
this JournaL, Vol. 53, p. 798), other Communist countries rely nearly 
exclusively on their own Foreign Trade Arbitration Commissions, which 
are attached to the central national chambers of commerce. A description 
of that system is presented in the Rumanian book, which deals first with 
the organization and functioning of commercial arbitration in Rumania 
and then in other European Communist countries (U.S.S.R., Bulgaria, 
Hungary, Czechoslovakia, Poland, and the German Democratic Republic). 
` Of special interest are ‘problems of private international law and the 
treatment of conflict of laws in arbitral awards, mostly based on the lex 
fort to be found in the provisions of the respective Codes of Civil Pro- 
cedure. The proof of foreign law and its application by the Arbitral 
Commissions, under the principle of jura novit curta, and the problem of 
commercial usage are dealt with on a comparative basis. International 
arbitral conventions to which Communist countries of Hastern Europe 
adhere are also considered: the Geneva Agreements of 1928 and 1927, the 
1958 U. N. Convention on the Recognition and Enforcement of Foreign 
Arbitral Awards, and the European Convention on International Com- 
mercial ‘Arbitration of April 21, 1961. Numerous references will facili- 
tate the study of some interesting legal aspects of East-West trade re- 
lations. 

` Marrin DoxKE 


Doctrinas de la Cancillersa Venezolana. Digesto. Vol. V. By Fran- 
isco J. Parra, comp. (New York: Las Americas Publishing Co., 1961. pp. 
xii, 306. Index. $5.00.) This is part of a non-official guide to Venezuelan 
‘Foreign Office practice. This volume covers the period 1925 to 1935. 
Volume six, covering the period 1936 to 1941, was scheduled to appear in 
the fall of 1963. One of the purposes of the work is to allow the student to 
formulate the legal principles which Venezuela has followed in the inter- 
national arena. The book is useful as a research tool. Arranged alpha- 
betically are all the matters acted upon during the period by the 
Venezuelan Government which have anything at all to do with foreign 
affairs, with a brief description of each item, the extent of Venezuelan 
participation (if an international conference, treaty or conflict), and the 
documentary reference. Included are many extremely insignificant entries. 
On the other hand, the international disputes in South America involving 
Venezuela directly or only indirectly and certain topics of special interest 
to Venezuela are given substantial space. The series is basically only a 
guide, however, and one must have access to documentation, especially the 
official “Yellow Book’’ annuals, in order to perform work in the fields 
cited. 

RoserT D. Hayton 
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Protesione Internasionale degli Investimenti Esteri (pp. 896-414), Giovanni Kojanec. 

DEUTSCHE AUSSENPOLITIK, May, 1963 (Vol 8, No. 5). Die Deutschen und das 
Selbstbestimmungsreoht (pp. 841-854); Der Anspruch der DDR auf Miigledschaft 
in den Vereinten Nationen (pp. 855-865), Harald Rose; Der Westdeutsch-Fransdstsohe 
Kriegspakt (pp. 366-374), Horst Fiedler; Die Verflechtung der Rtistungsamonopole 
in der Flugseugindustrie der EWG (pp. 374-385), Dieter Klein; Frankreichs Atom- 
riistung (pp. 385-391), Paul Dehnert; Der Weltfriedenstat Warnt vor dem Doutschen 
Militarismus (pp. 892-395), Heinz Willmann. 

DIRITTO INTERNAZIONALE, 1963 (Vol. 17, No. 1). Il Diritto del Tribunale Adatto. 
L’Armonico Coordinamento delle Norme sui Conflitti di Legge e Sulla Competensa 
Gturisdisionale (pp. 8-9), Albert A. BHhrensweig; I Diritti Fondamentali dello 
Straniero (pp. 10-29), Giuseppe Biscottini; Il Protocollo Conocernente l'Italia Allegato 
al Trattato C. E. E., ed i Suoi Effetti in Materia di Aiuti (pp. 80-47), Umberto 
Leanza; Conflitti di Leggi in Tema di Concorrensa Sleale (pp. 48-49), Ugo Draetta; 
Le Questioni Preliminari nel Diritto Internazionale Privato (pp. 50-187), Wilhelm 
Wengler. i 

Dre DONAURAUM, 1963 (Vol. 8, No. 3). Osterreiohisohe und Russische Balkanpolitth 
1858-1914 (pp. 117-130), Johann Heinrich Blumenthal, 

——, 1963 (Vol. 8, No. 4). Ungarns Stellung im COMECON (pp. 200-230), Olivér 
von Gajzig6. 

Europa AROHIV, July 10, 1968 (Vol. 18, No. 18). Die Welt des Glaubens und die 
Welt der Politik (p. 465), Co.; Koewistens der Kirchenf (pp. 466-480), Ohristoph 
Freiherr von Imhoff; Entwicklung und Bedeutung des Interzonenhandels. Kine 
Zwischenbilans sum 30. Juni 1968 (pp. 481-490), Hans-Dieter Schulz; Dis Sowjetischen 
Goldverkdufe und die Westliohe Wdhrungsordnung (pp. 491-496), Hans Kasten; 
Zehn Jahre Reohtsprechnug des Gerichtshofes der Europdisohen Gemeinschaften. 
Ergebnisse einer Arbeitstagung des Institutas für das Recht der Europäischen Gemein- 
schaften der Universität Köln (pp. 497-501), Günter Hess. 

, July 25, 1968 (Vol. 18, No. 14). Der Sowjetisoh-Chinestsche Konjitkt und 
seine Bedeutung fiir Europa (pp. 507-520), Richard Loewenthal; Die Neuen Staaten 
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Nordafrivas und ihre Stellung in der Welt (pp. 621-532), Pierre Rondot; Bconomie 
Concertée oder Sosiale Marktwirtsohaft in der EWG? (pp. 533-540), Alfons Titzrath. 

———-, August 10, 1963 (Vol. 18, No. 15). Zuropa und die Zukunft der Atlaniischen 
Gemeinsohaft (pp. 545-550), Frank Church; Wie New ist die ‘‘Neue Strategte’’ der 
Vereinigten Staaten? (pp. 561-564), Thomas ©. Schelling; Das Nukleare Dilemma 
der NATO. Eine Zuschrift an den Herausgeber (pp. 565-666), Lawrence 8. Finkel- 
stein; Entwicklung, Stand und Aussichten der Europäischen Verkehrapolitik (pp. 577- 
582), Christian Woelker. 

——, August 25, 1963 (Vol. 18, No. 16). Das Moskauer Moratorium und die 
Bundesrepublik. Inhalt und Tragwette des Vertrages über die Teilwetse Einstellung 
der Kernwaffenversuche (pp. 583-592), Wilhelm Cornides; Nattonale und Internationale 
Strukturformen der NATO. Vom Gegenwirtigen Stand der Militarischen Integration 
und dem Ungelésten Problem der Entscheidung über den Militdrischen Hinsats (pp. 
593-614), Eberhard Menzel; Riistungskontrotie als Instrument eur Durchsetsung eines 
Riistungsbeschrankungsabkommens. Die Tätigkeit des Rilstungskontrollamtes der WEU 
(pp. 615-620), Marcel Coignard; Peking und Pankow—Anatehung der Gegensätze. 
Chinas Engagement in Osteuropa und das Verhdlinis eur DDR (pp. 621-628), Hemen 
Ray. 

——, September 10, 1963 (Vol. 18, No. 17). Der Nationalismus des 20 Jahrhunderts 
und die Einigung des Afrikanischen Kontinents (pp. 629-632), Julius K. Nyerere; 
Hinigungsbestrebungen in Ostafrika. Das Projekt einer Ostafrikanisohen Föderation 
(pp. 638-640), David H. Johns; Die Föderation von Rhodesten und Njassaland. 
Ein Geschettertes Experiment (pp. 640-650), Philip Mason; Europa und das Kern- 
waffenproblem. Die Amerikanische Konseption einer Multilateralen Atomstretimacht 
(pp. 651-668), Robert G. Neumann. 

~———, Beptember 25, 1963 (Vol. 18, No. 18). Die ‘‘ Hallstein-Doktrin.’’ Ihre Recht- 
liche und Politische Bedeutung und die Grengen ihrer Wirksamkeit (pp. 675-690), 
Rudolf Schuster; Israel und die Europäische Wirtschaftsgemeinschaft (pp. 701-708), 
Yuval Elizur. 

——-, October 10, 1968 (Vol. 18, No, 19). Weitere Sohritte sur Europäischen 
Einigung. Gedanken sur Kuropa-Politik (pp. 713-720), Walter Bauer; Probleme und 
Perspektiven der Gemeinsamen Agrarpolitik der EWG (pp. 721-728), Ulrich Wein- 
stock; Harmonisierung und Angleichung der Steuern in der EWG (pp. 729-786), Heinz 
Mesenberg; Zur Volkerreohtlichen Beendigung des Zweiten Weltkrieges (pp. 7387-744), 
Dedo von Schenck; Die F. Internationale Konferens der Europäischen Liga für Wirt- 
schaftliche Zusammenarbeit (ELEC) (pp. 745-746), Bernhard Freiherr Loeffelholz von 
Colberg. f 
, October 25, 1963 (Vol. 18, No. 20). Die Weltpolitischen Auswirkungen des 
Moskauer Vertrags vom §. August 1968 (pp. 747-762), David E. Mark; Jugoslawien 
awischen Ost und West. Die Neue Verfassung der Sosialistisohen Föderativen Re- 
publik Jugoslawien (SFEJ) (pp. 763-770), Lothar Schultz; Dis Sohwarzen Eliten 
Afrikas (pp. 771-780), R. J. Guiton. 

FORRIGN Arrams, October, 1968 (Vol. 42, No. 1). The Third Round (pp. 1-10), 
W. W. Rostow; The Alliance for Progress: Aims, Distortions, Obstacles (pp. 25-87), 
Alberto Lleras Camargo; Toward a World Policy for South Africa (pp. 38-48), 
Patrick Duncan; Atlantio Policy: Tensions within the Alliance (pp. 49-69), Robert 
R. Bowie; The Basis of Partnership (pp. 84-95), Fritz Erler; Control of Nuolear 
Strategy (pp. 96-106), Air Marshal Sir John Slessor; Reforming the International 
Monetary System (pp. 107-122), Robert V. Roosa, 

FOREIGN SERVICE JOURNAL, September, 19638, Vol. 40, No. 9). America’s Ad- 
ministrative Response (pp. 22-26), George F. Kennan. 

——~, October, 1968 (Vol. 40, No. 10), Is There an East-West Struggle? (pp. 8- 
18), Leo Moser; Russia and the West (pp. 23-25), J. William Fulbright; America’s 
Administrative Response (pp. 26-27), George F. Kennan; An Historical View of 
Personnel and Diplomacy (pp. 50-538), R. Smith Simpson. 
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——, November, 1968 (Vol. 40, No. 11). Democratic Dilemma (pp. 21-24), John 
M. Cates, Jr.; Ideas: the Ultimate Weapon? (pp. 25-26), Sax Bradford; Russia and 
the West (pp. 28-20), J. William Fulbright. 

GEORGETOWN Law JOURNAL, Fall, 1963 (Vol. 52, No. 1). Regional Enforcement 
Measures and the United Nations (pp. 89-118), John W. Halderman. 

GERMAN Forman Poroy, 1963 (Vol. 2, No. 2). The World Looks Upon Borlin 
(pp. 85-94), Peter Florin; German Working Class Foreign Polioy (pp. 118-126), 
Wolfgang Ruge; I. G. Farben Confidential Documents (pp. 127-182), Janis Schmelzer; 
Trinidad’s Attitude Towards the Common Market (pp. 138-141), Paul Halpap; 
Guantanamo (pp. 141-144), Hans Richter. 

Harvard Law Revirw, November, 1963 (Vol. 77, No. 1). Suits against Govern- 
ments and Officers: Soveretgn Immunity (pp. 1-39), Louis L. Jaffe, 

HITOTSUBASHI JOURNAL OF Law & Pourrios, April, 1963 (VoL 2). Hugo Grotius 
and His Law of Nature (pp. 25-28), Zengo Ohira. 

Horwontes (Revista de la Universidad Católica de Puerto Rico), October, 1962 
(Vol. 6, No. 11). The North Atlantio Treaty Organisation: A Latin-American View 
(pp. 26-44), J. J. Santa-Pinter. 

—, April, 1963 (Vol. 6, No. 12). Regionalism and Collective Security (pp. 81- 
119), J. J. Santa-Pinter. 

INDIAN JOURNAL OF INTERNATIONAL Law, April, 1963 (Vol. 8, No. 2). International 
Rivera—The Lauca Case (pp. 183-150), Luis Melo Lecaros; The Sino-Indian Boundary 
Question; A Study of Some Related Legal Issues (pp. 151-189), K. Krishna Rao; 
The Continental Shelf: The Practice and Policy of India (pp. 191-198), P. Chandra- 
sekhara Rao. 

——, July, 1968 (Vol 3, No. 3). The Practitioners’ Contribution to International 
Law (pp. 271-277), Lord McNair; Contract Guarantees in International Law (pp. 
278-814), Gabriel M. Wilner; The Test Ban Treaty, 1968: Form and Content (pp. 315- 
322), P. Chandrasekhara Rao. 

INTERNATIONAL AND COMPARATIVE LAW QUARTERLY, October, 1963 (Vol, 12, No. 4). 
The Kenya Council of State and the African Affairs Board of the Central African 
Federation: An Experiment in the Protection of Minorities (pp. 1089-1182), Y. P. 
Ghai; Frustration Keconsidered-—-Some Comparative Aspects (pp. 1165-1188), Michael 
D. Aubrey; The European Convention of Human Rights beyond the Frontiers of 
Europe (pp. 1206-1231), Karel Vasak; The Question of China in the United Nations 
(pp. 12382-1260), F. B. Schick; The Crttioal Date (pp. 1251-1284), L. F. E. Goldie; 
The Exhaustion of Procedural Remedies in the Same Court (pp. 1285-1825), ©. F. 
Amerasinghe; The Seventh Report of the Private International Law Committee on 
Domtoile (pp. 1326-1339), Michael Mann; Eatraterritorial Enforcement of Law by 
Treaty in Eastern Europe (pp. 1840-1863), D. Lasok; The Hnahoro Case (pp. 1364— 
1878), Paul O’Higgins; Travaus Préparatoires (pp. 1378-1383), Shabtai Rosenne; 
Jurisdictional Immunities of Special Missions: The French Property Commission in. 
Egypt (pp. 1388-1399), A. D. Watts; The Doctrine of Act of State and the Law of 
State Succession in India (pp. 1899-1407), S. K. Agrawala; Some Reflections on Legal 
Integration in Europe (pp. 1411-1416), Norman 8. Marah. 

INTERNATIONAL AFFAIRS, July, 1968 (No. 7). <Antt-Communtsm and Imperialist 
Foreign Policy (pp. 5-11), A. Kunina; Wanted: An Ideological Compass (pp. 12-19), 
A. Shulgovsky; Political Integration in Bonn’s Interest (pp. 20-25), V. Milyukova; 
A Brick Wall of Insoluble Problems. The U. S. A. and the Common Market (pp. 83- 
39), G. Seleznev; The Doctrine of ‘‘Flexible’’ Aggression (pp. 46-51), V. Larionov; 
The Tentacles of ‘‘ Bases Strategy’’ (pp. 52-57), Y. Konovalov; The Atomantaos’ 
Ottawa Deal (pp. 58-61), M. Sobinov; Strange “‘Lull’’ (pp. 62-64), Commentator; 
The Arms Race in the NATO Countries (pp. 71-77), V. Dubrovin; Addis Ababa: 
Summit Meeting (p. 79), Y. Maximov; United Nations: What’s Behind the Financial 
‘Crisis’??? (pp. 80-81), Y. Shavrov; In the Teeth of Historical Facts (pp. 88-91), 
V. Israelyan; Space Rights and Obligations (pp. 92-93), G. Zolotov. 
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` , August, 1963 (No. 8). Peaceful Co-Existence and the World Bevolutionary 

Process (pp. 3-6), A. A. Arzumanyan; Ideological Struggle in Conditions of the 
Peaceful Co-Kaistence of the Two Systems (pp. 6-12), V. V. Kortunov; Proletarian 
Internationalism—Our Victorious Weapon (pp. 12-17), V. G. Korionov; Against 
Distortions of the Class Nature of the Leninist Policy of Peaceful Co-Haistence (pp. 
18-20), T. T. Timofeyev; Ideological Sabotage against the Principles of Soviet 
Foreign Policy (pp. 20-22), 8. L Viskov; Co-Eaistence and the Struggle against 
Imperialism (pp. 22-24), D. Y. Melnikov; Magnetic Force of the Leninist Ideas of 
Peaceful Co-Eaistence (pp. 24-25), V. P. Kalugin; Some Specific Tactics of Anti- 
Communist Propaganda (pp. 25-28), A. A. Galkin; Critique of the Imperialist Theory 
of ‘‘Ideological Reconotliation’’ (pp. 28-30), Y. M. Melnikov; Psychological Warfare 
as a Weapon of Imperialist Ideology and Politics (pp. 80-32), N. I. Drynina; Anti- 
Communism of NATO (pp. 82-34), B. M. Khalosha; American Research Centres at the 
Service of Anti-Communism (pp. 84~36), I. M. Krasnov; West German Ostforschung 
(pp. 36-37), Y. N. Novoseltaev; Soctalism and the Nattonal-Liberation Struggle (pp. 
38-41), I. T. Nazarenko; ‘‘New’’ Trends and the Realities (pp. 42-48), A. Sovetov; 
Paris-Bonn Alliance: Who Stands to Gain? (pp. 60-70), Yuri Zhukov; Wanted: An 
Ideological Compass. ‘‘New Frontters’’ in Latin America (pp. 75-79), A. Shulgovsky; 
The Spirit of the New Africa (pp. 84-90), V. Kudryavtsev; The Historical Haperience 
of Co-operation between the U. 8. S. R. and Germany. The 1986 Berlin Treaty (pp. 
91-96), A. Btepanov; The 1922 Genoa Conference (pp. 97-103), N. N. Lyubimov and 
A. N. Erlikh; World Women’s Forum (pp. 105-106), 8. Sterkina; The Negro Move- 
ment and Washington’s Tactics (pp. 108-109), K. Yevgenyev; Mediterranean: No 
Nuclear Weapons (pp. 112-118), N. Khomutov. 
, September, 1963 (No. 9). The Main Problem of the 20th Century (pp. 10~- 
17), D. Melnikov, N. Talensky and A. Yermonsky; The Council for Mutual Economio 
Assistance: Tasks and Prospects (pp. 18-23), A. Alexeyev; ‘‘Peace Strategy’’ and 
the ‘‘Atlantio Community’’ (pp. 24-30), A. Sovetov; Cuba and the Rule of Law 
(pp. 57-63), F. B. Schick; Nattonalisation—Sovereign Right of Independent Nations 
(pp. 64-68), G. Vilkov; Lessons of the Moscow Talks (pp. 69-71), Commentator; 
The 1982 Genoa Conference—Rapato (pp. 78-83), N. Lyubimov and A. Erlikh; The 
Afro-Malagasy Union and Addis Ababa (pp. 87-88), V.8.; The Common Market: 
New Convention—Old Aims (pp. 89-90), Y. Etinger; Outer Space Must Become a 
Zone of Real Peace (pp. 92-93), E. A. Korovin. 

INTERNATIONAL LABOUR Review, July, 1963 (Vol. 88, No. 1). The Papal Enoyolical 
“*Pacem in Terris’? (pp. 1-14), Rev. J. Joblin, 8. J. 

, November, 1963 (Vol. 88, No. 5). The Forty-Seventh Session of the Inter- 
national Labour Conference, Geneva, June 1968 (pp. 443-457). 

INTERNATIONAL ORGANIZATION, Summer, 1968 (Vol. 17, No. 3). Dtscord in Com- 
munity: The North Atlantio Area as a Partial International System (pp. 521-549), 
Stanley Hoffmann; France and Germany in the Atlantic Community (pp. 550-573), 
Alfred Grosser; Britain, Europe, and the Atlantio Community (pp. 574-591), Max 
Beloff; The European Neutrals and the Atlantic Community (pp. 592-609), Jacques 
Freymond; Evolving United States Relations with the Atlantio Community (pp. 610- 
627), Livingston T. Merchant; The Atlantic Community and the Emerging Countries 
(pp. 628-648), Rupert Emerson; The Communist States and Western Integration 
(pp. 649-662), Marshall D. Shulman; Economic Aspects of an Atlantic Community 
(pp. 663-682), William Diebold, Jr.; The Atlantic Communtty and the Untted Nations 
(pp. 683-708), Francis O. Wilcox; Strategy and the Atlantio Alliance (pp. 709-732), 
Robert R. Bowie; Butlding a Political Community (pp. 738-762), H. Field Haviland, 
Jr.; Integration in the West: The Conflict of Perspectives (pp. 753-770), Arnold 
Wolfers; The European Community and Atlantic Partnership (pp. 771~786), Walter 
Hallstein; A Concert of Free Nations (pp. 787-803), J. William Fulbright; The 
Future of the Atlantic Community (pp. 804-812), Lauris Norstad. 

, Autumn, 1963 (Vol. 17, No. 4). The Political Framework of the United 
Nations’ Financial Problems (pp. 831-859), Inis L, Claude, Jr.; Norway and Col- 
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lective Defense Organization (pp. 860-871), Richard J. Kerry; The Afro-Asian Statas 
and the Hungarian Question (pp. 872—900), Bamir N. Anabtawi; Elections within the 
United Nations: An Esperimental Study Utilising Statistical Analysis (pp. 901- 
925), Marshall R. Singer and Barton Sensenig ITI. 

INTERNATIONAL Srupies, July—-October, 1963 (Vol. 5, Nos. 1-2). Chinese Aggres- 
sion and India: An Introductory Essay (pp. 1-18), A. Appadorai; Sino-Indian Be- 
lations 1960-69 (pp. 21-32), Mahendra Kumar; The Indta-China Boundary Question 
(pp. 33-42), K. Gopalachari; Chinese Aggression and After (pp. 50-53), K. 8. 
Thimayya; Chinese Aggression and the Future of India’s Non-Alignment Policy 
(pp. 115-132), M. S. Rajan; India and the United States: Some Issues Posed by 
Recent Developments (pp. 138-143), M. 8. Venkataramani; India and the Common- 
wealth (pp. 144-150), M. 8. Rajan. 

Jag BuLLerın (Unrrep Srates Am Foros), September—October, 1963 (Vol. 5, 
No. 5). Formulation of Space Law (pp. 3-9), Col. Martin Menter, U.B.A.F. 

Jaa JOURNAL (UniTeD Srates Navy), September, 1963 (Vol. 17, No. 7). The 
Naval Attaché and International Law (pp. 139-150), Liselotte B. Watson. 

——, October, 1963 (Vol. 17, No. 8). Criminal Jurisdiction under the NATO 
Status of Forces Agreement (pp. 165-167), Capt. Robert B. Hutchins, U.S.N. 

JOURNAL DU DROIM INTSRENATIONAL (OLUNET), July-September, 1968 (Vol 90, 
No. 8). Les Organisations Internationales et la Proteotion de la Propriété Privés 
(pp. 627—692), Ignaz Seidl-Hohenveldern; Nationalité et Religion on Isračl—ì propos 
de PAfaire Rufetsen (le Père Daniel) (pp. 694-716), R. Lehmann; Bulletin de 
Jurisprudence Frangatse (pp. 718-757), P. Aymond and Berthold Goldman; Chronique 
de Jurisprudence Frangaise (pp. 758-787), P. Aymond, Berthold Goldman, P. Level 
and J.-B. BSialelli; Bulletin de Jurisprudence Norvégienne 1958-1961 (pp. 789~831), 
Edvard Hambro; Chronique de la Jurisprudence de la Cour de Justice des Com- 
munautés Européennes (pp. 832-860), Robert Kovar. 

JOURNAL OF THR INTERNATIONAL COMMISSION OF JURISTS, Summer, 1963 (Vol. 4, No. 
2). Reflections on the Rule of Law (pp. 224-242), René Cassin; The Principle of 
Legality: The Rule of Law. Myth or Reality? (pp. 252-256), G. d’Arboussier; The 
Rule of Law: New Dethi-Lagos—Rio de Janeiro. Some Reflections on a Journey with 
Eacursions to Chicago and Warsaw (pp. 257-268), Norman 8. Marsh; The Evolving 
World Concept of the Rule of Law—~An American View (pp. 269-274), Whitney North 
Seymour and Saul L. Sherman; Some Thoughts on the Rule of Law (pp. 275-281), 
Justino Jiménez de Aréchaga; Austria and the European Convention for the Protection 
of Human Rights and Fundamental Freedoms (pp. 282-293), Viktor Liebscher. 

JURDIOAL Review, August, 1963 (Vol. 8, No. 2). Observations on The Concept of 
Law (pp. 101—116), J. T. Cameron. 

Murrary Law Revizw (UNITED Strares ARMY), January, 1963. The Enforcement 
of Foreign Judgments in American Courts (pp. 1-36), Capt. Donald B. Smith; 
Soviet Socialism and the Confiiot of Laws (pp. 69-79), John N. Hazard; The Military 
Agreement in United States Law and Practice (pp. 81-100), Richard 8. Schubert. 

NETHERLANDS INTERNATIONAL Law Eerview, July, 1963 (Vol. 10, No. 3). Inter- 
Action of the Sources of International Law (pp. 226-238), A. J. P. Tammes; On 
Limitation of Ship-Owners’ Liability (pp. 239-255), A. Korthals Altes; Some Prob- 
lems of Soviet International Law of Civil Procedure (pp. 256-274), A. Garnefsky; 
Interohange of Aircraft on International Routes and the Philippine-U. K. Conflict 
(pp. 275-288), H. A. Wassenbergh. 

New Times, July 31, 1968 (No. 80). The Gilded Big Stiok—The Nature and 
Objects of U. 8. ‘‘Aid’’ (pp. 10-12), Lev Stepanov; The Fight for Peace and Negro 
Rights at the Golden Gate (pp. 28-25), Victor Perlo. 

——, August 7, 1963 (No. 81). Let’s Go Further (pp. 2-3); What We Expect of 
the International Trade and Development Conference (pp. 15-16), Josip Djerdja; 
Past Policies and Present. A History of Cuba and Its Relations with the United 
States (pp. 29-81), 8. Gonionsky. 
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sv, August 14, 1963 (No. 82). The Treaty Signed ... (pp. 1-3); The Present 
Stage of the National-Liberation Movement (pp. 7-10), Lev Stepanov; Common 
Market Financial Integration (pp. 13-15), E. Pletuyov; The Hast African Federation 
(pp. 27-28), G. Foteyev. ; 

=, August 21, 1963 (No. 33). World-Wide Referendum (pp. 1-2); Britain and 
the Test-Ban Treaty (pp. 14-15), Konni Zilliacus; New Economico Agreements between 
the Socialist Countries (pp. 19-20). 

-= August 28, 1968 (No. 84). The World Communist Movement and Peking 
(pp. 8-5), Observer; Strange Bedfellows (p. 12), D. Zaslavsky; Racialism and 
Colonialism on Trial (pp. 18-20), N. Arkadyev. 

———, September 4, 1963 (No. 85). China and the Bomb (pp. 1-3), Observer; 
Yugoslavia and the Soviet Union (pp. 8-6), Yuri Zhilin and Vadim Zagladin; Nuclear- 
Free-Zone Discussion in the Lebanon (p. 6), Sami Habib; The Amertcan Business 
Community and the Treaty (pp. 7-10), Yuri Yudin; General de Gaulle’s ‘‘Nuolear 
Grandeur’’ (pp. 10-13), Boris Teplinsky; Poland and the Counctl of Mutual Koonomioc 
Assistance (pp. 14-15), Artur Bodnar; Astrological Sociology (pp, 29-31), B. Leontyev. 

———, September 11, 1963 (No. 86). Washington’s Indo-China Chimera (pp. 6-8), 
Yuri Bochkaryov; Freedom Now (pp. 12-18), Harry Freeman; Bonn and the Treaty 
(pp. 14-16), Y. Grigoryev; Britain Worried by U. 8. Policy (pp. 16-17), Konni 
Zilliacus; Oil and Bloos (pp. 26-27), B. Rachkov. 

————, September 18, 1963 (No. 87). The G. D. B. Seven-Point Plan (pp. 6-8), A. 
Zholkver. 

, September 25, 1963 (No. 38). The General Assembly (pp. 1-2); The 101st 
Time (pp. 7-8), I. Sotnikov. 

-——October 2, 1963 (No. 39). Favourable Wind (pp. 1-3); Munich: 25 Years 
After (pp. 4-7), Lev Bezymensky; Afro-Asian Solidarity and ‘‘Raclusiveness’’ (pp. 
9-11), Lev Stepanov; The Arms Drive and the Dollar (pp. 14-15), M. Zakhmatov. 

~=, October 9, 1963 (No. 40). Nato Nuclear Fever (pp. 6-8), L Yermashov. 

=, October 16, 1968 (No. 41). Back to the Juntas (pp. 10-11), Yuri Bochkaryov; 
Good Will in Space (pp. 20-21). 

=, October 23, 1963 (No. 42). A Year After (pp. 1-8); The Revolutionary 
Process and Peaceful Co-Eatstence (pp. 6-8), A. Bovin; Test-Ban Treaty—The Health 
Aspects (pp. 12-13), CoL K. Khazankin; The Red Cross Centenary (pp. 14-15), M. 
Vetrov, 

~, October 30, 1963 (No. 43). The General Trend (pp. 1-2); Tunisian Flag over 
Bigerta (pp. 9-10),V. Radin; The Dominican Putsch (pp. 20-21), P. Nikolayev. 

Pavsrwo 1 Prawo, July, 1968 (Vol. 18, No. 7). Z Problematyki Metodologioenej 
Badań Prawno-Pordéwnaweeych (pp. 8-17), Jerzy Jakubowski; Niektóre Aspekty 
Prawne Finansowania Operacji ONZ w Kongo i na Bliskim Wschodsie (pp. 41-50), 
Eugeniusz Wyzner. 

~, August-September, 1963 (Vol. 18, Nos. 8-9). Ceohy Szeosegdine i Charakter 
Prawny umów Zawieranyoh prees Organisacje Migdsynarodowe (pp. 805-310), Mieezys- 
law Paszkowski. 

Pourrisone Strupren, July-August, 1968 (Vol. 14, No. 150). Perspektiven (pp. 
392-395), Hans Lehmann; Deutschland und Frankreich in Europa (pp. 428-438), 
Johannes Hoffmann. 

——, September—October, 1963 (Vol. 14, No. 151). Perspektiven (pp. 513-516), 
Hans Lehmann; Augen gur vor dem Atomkrieg? (pp. 585-592), Rudolf Mattfeldt. 

Revista DE DERECHO Y Crencras Pourrioas (Universidad Nacional Mayor de San 
Marcos), 1962 (Vol. 26, No. 8). Sistema Italiano de Derecho Internacional Privado 
(pp. 545-568), Manuel Garcia Calderón. 

Revista DE POLÍTICA INTERNACIONAL, May-June, 1963 (No. 67). Las Divergenotas 
Doctrinales dentro del Comuntsmo Mundtal y la Pugna Chino-Rusa (pp. 7-40), Luis 
García Arias; Inglaterra y el Mercado Común (pp. 41-64), Jacinto Mercadal; Nueva 
‘Carta de San Salvador’’ (pp. 65-88), Félix Fernfndez-Shaw; La Evolución de las 
Armas Nucleares (pp. 89-103), Camille Rougeron; Estructura y Trayectoria de ig 
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Nueva República Arabe Unida (pp. 121-129), Rodolfo Gil Benumeya; La Polttiqa 
China en Relación con Birmania, Nepal y Pakistán (pp. 131-144), Julio Cola Alberich; 
El Ayer, el Hoy y el Mañana Internacionales (pp. 147-156), Camilo Barcia Trelles. 

, July-August, 1963 (No. 68). El Enouentro de dos Mundos y su Consecuenocta 
para Europa (pp. 7-20), Jesús F. Fueyo Alvarez; Inglaterra y et Mercado Común (pp. 
21-41), Jacinto Mercadal; Neocolonialismo en el Hemisferio Occidental (pp. 48-63), 
Camilo Barcia Trelles; Irán, Oriente Medio y Mundo Musulmdn (pp. 75-83), Leandro 
Rubio Garcia; Actualidad y Renovación en la Poltica de Arabia del Sur (pp. 85-91), 
Rodolfo Gil Benumeya; El Ayer, el Hoy y el Mañana Internacionales (pp. 107-115), 
Camilo Barcia Trelles. 

REVISTA BRASILEIRA DE POLÍTICA INTERNACIONAL, December, 1962 (Vol. 5, No. 20). 
O Comércio entre Países Pobres e Ricos como Causa de Tensões (pp. 651-668), José 
Figueres; A Integração Européia e o Retrocesso dos Naoctonalismos (pp. 722-738), 
Max Kohnstamm and Francois Fontaine. 

Revista ESPAÑOLA DE DERECHO INTERNACIONAL, 1962 (Vol. 15, No. 3). Bégimen de 
Bases Militares y Coextatencia Nuolear (pp. 895-411), M. Aguilar Navarro; Ensayo de 
una Critica del Asilo Diplomático (pp. 418-485), Hugo Juan Gobbi; Algunas Observa- 
ciones sobre el Poder del Arbitro (o del Jueces Internacional) para Pronunctarse sobre 
la Propia Competencia (pp. 439-444), Alessandro Tommasi di Vignano; Reconsidera- 
ción del Divorcio en el Derecho Español de Conflictos (pp. 445-463), Manuel Medina 
Ortega; Notas sobre la Práctica de las Organtsactones Internacionales Respecto a los 
Efectos de la Sucestén de Estados en al Estatuto de Miembro de la Organizacién (pp. 
465-508), Julio D. González Campos; Dictamen Oonsultivo de 20 de Julio de 1962 sobre 
‘‘Ctertos Gastos de las Naciones Unidas (Art. 17, Párrafo 2, de la Carta)’’ (pp. 511- 
523), Manuel Medina Ortega; Crónica sobre la Reunión de 1960 de la Fundación 
Groctana (pp. 527-528), Luis Legaz Lacambra; Curso sobre las Aotuales Relaciones 
Internacionales en el Instituto de Estudios Politicos (pp. 529-635), Antonio Ortiz Garcia, 

—, 1963 (Vol. 16, Nos. 1-2). Introduccién a la Tesis Española de la Pas (pp. 
11-32), Luciano Perefia Vicente; Desarrollo de las Disposiciones de la Carta Relativa 
a los Territorios no Autonomos a Traves de la Practica de la O.N.U. (pp. 88-60), 
José Antonio de Iturriaga Barberin; Derecho de Pesca y Mar Territorial Español 
(pp. 61-73), Manuel Medina Ortega; Las Soluciones del Comité Juridico Interameri- 
cano respecto a la Revisión del Código Bustamante de Derecho Internacional Privado 
(pp. 77-80), Antonio Linares F.; Valides de la Forma Local Extranjera en los Matri- 
monios Civiles de Españoles acatélicos (pp. 81-93), Amador E. Martinez Morcillo; 
Las Interferencias Radtofénicas en el Dereoho Internacional (pp. 95-112), Mario 
Moreira da Silva; Una Extensión Jurisprudencial del Concepto de ‘‘Tratado Inter- 
nacional’’ (Acotactones a la Sentencia del Tribunal Internacional de Justicia de #1 de 
diciembre de 196#) (pp. 115-132), Adolfo Miaja de la Muela; Crónica de Jurispru- 
dencia Española en Materia de Derecho Internacional Privado (1960-1961) (pp. 133- 
151), Enrique Pecourt Garcia; Hl Principto del ‘‘Hstoppel’’ y la Sentencia del Tribunal 
Internactonal de Justicia en el Caso del Templo de Preah Vihear (pp. 153-166), En- 
rique Pecourt Garcia; Crónica de la XXXIII Sesión de la Academia de Derecho Inter- 
nacional de La Haya (pp. 169-175), José Antonio de Yturriaga Barberin; Resultados 
del IV Congreso Hispano-Luso-Americano de Derecho Internactonal (pp. 177-198), An- 
tonio Linares Fleytas; Curso sobre Derecho del Espacio en la Universidad de Oviedo 
(pp. 199-205), José Pérez Montero. 

REVUE DE DROIT INTERNATIONAL, DE SOENOES DIPLOMATIQUES ET POLITIQUES (A. 
Sorrm:z), July-September, 1963 (VoL 41, No. 3). Le Traité de Moscow pour P Arrêt 
Partiel des Eupériences Nucléatres, le Monde Libre et la République Démocratique 
Allemande (pp. 183-186), Antoine Sottile; Tempête au Sein du Communisme Inter- 
national (pp. 187-205), Tran Tam; Dix Conditions pour Assurer une Paix Solide et 
Stable à WHumanité (pp. 206-209), Antoine Sottile; Le Plateau Continental ou la 
Règle ‘‘Quod omnes tangit debet ab omnibus approbari’’ (pp. 210-227), Gundolf 
Fahl; La Négation du Droit et de VIdée de Droit dans le Système Communiste (pp. 
228-286), Louis Frendl. 
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. Revue DE Drorr PÉNAL ET DE CRIMINOLOGIE, June, 1963 (Vol. 48, No. 9). Le Réle 
du Comité International de la Croiz-Rouge (pp. 783-795), H. Coursier. 

——, October, 1968 (Vol. 44, No. 1). Coloque Juridique International sur le Droit 
des Assurances, Paris, 5-9 Juillet 1963 (pp. 60-51), 8. V. 

Revuz Cnrrique pe Dror INTERNATIONAL Privé, April-June, 1963 (Vol. 52, No. 2). 

Les Confitts de Lois ot le Principe d’ttgalsté (pp. 2038-231), Wilhelm Wengler; 
L’fvolution des Principes Généraux du Droit International Privé dans les Pays de 
Démocratie Populaire (pp. 233-262), Etienne Szászy. 
, July-September, 1963 (Vol. 52, No. 8). La Signification des Aotes Judtotaires 
à WEtranger (pp. 447-474), François Rigaux; L’ Article 177 du Traité de Rome at les 
Juridictions Françaises (Compétence Préjudicielle de la Cour de Justice des Commu- 
nautés) (pp. 475-501), André Pépy; Les Conflits de Lois et le Principe d’figalité (pp. 
508-527), Wilhelm Wengler. 

REVUE GÉNÉRALE DE DROIT INTERNATIONAL PUBLIO, July-December, 1963 (Vol. 67, 
No. 8). A Propos de l’Affaire Cubaine—La ‘‘Quarantaine.’’ L’Interdtotion du Re- 
cours à la Force—La Théorie et la Pratique des Nations Unies (pp. 501-544), Emile 
Giraud; Le Concept Soviétique de ‘‘Coswistence Pacifique’’ et les Rapports Juridiques 
entre VU.BSS. ot les Etats Oocidentaus (pp. 545-562), Edward McWhinney; Le Droit 
Interne des Organisations Internationales (pp. 568-602), Philippe Cahier; Chronique des 
Faits Internationaux (pp. 603-652), Charles Rousseau; Tribunal Administratif de 
VOrganisation Internationale du Travatl, Jugement N° 66 du 26 Octobre 1968, Affaire 
Press (pp. 6838-688), Claude-Henri Vignes; Jurisprudence Française en Matière de Droit 
International Public (pp. 689-697), Charles Rousseau. 

Revus HELLÉNIQUE DE DROIT INTERNATIONAL, January-June, 1963 (Vol. 16, Nos. 
1-2). Die Hhelichkett der Kinder aus Hinkenden Ehen Griechischer Staatsangehoriger 
in Deutschland (pp. 1-20), Wilhelm Wengler; Les Règles Coutumtéres dans le 
Domaine de VOrdre International (pp. 21-42), Alessandro Tommasi di Vignano; 
De Quelques Souplesses des Notions Possessoires Examinéos dans le Cadre d’une 
Comparaison entre les Droits Greo ot Frangais (pp. 48-52), Apostolos Bournias; 
L’ Application de la Succession d'Etats à Vtablissement, la Modification et la Dtasolu- 
tion des Liens Fédératifs (Les Traités et les Dettes Publiques) (pp. 53-77), Petros 
B. Parlavantzas; The Emergence of Quasi Judicial Quasi Administrative Organs and 
Methods for the Settlement of International Disputes (pp. 78-87), John 8. Lambrinidis; 
Congrès Mondial d'Etude des Questions Concernant les Réfugiés (14-81 Octobre, 1961) 
(pp. 89-93), Emile Bendermacher-Geroussis; The Third International Congress of the 
International Commission of Jurists (pp. 93-104). 

RIVISTA DEL DIRITTO DELLA NAVIGAZIONE, January-June, 1962 (Vol. 23, Nos. 1-2). 
I Problemi Giuridiot della Pollusione delle Acque Interne (pp. 140-149), Roberto 
Sandiford. i 

RIVISTA DI Derrro Europzo, January-March, 1963 (Vol. 8, No. 1). I Principi 

di Interpretazione Seguttt dalla Corte di (Hustisia dole Comunità Europee (pp. 3-183), 
Riccardo Monaco; Considerastoni sugli Heiti dele Sentense della Corte Europea dei 
Diritti del’ Uomo (pp. 14-24), Mario Gerbino; Le Droit Européen Face au Problème 
des Accords Internationaus dans les Structures Fédératives (pp. 25—45), Hans 
Wiebringhaus; Corte di Giustisia delle Comunità Europeos (pp. 69-72), Ernesto 
Lapenna; Commission Européenne des Drotis de PHomme (pp. 72-75), Hans 
Wiebringhaus; Cour Européenne des Droits de VHomme (pp. 75-77), A. La Puma, 
, April-June, 1963 (Vol. 3, No. 2). BRappresentanga Politica e Parlamento 
Europeo (pp. 109~119), Mariano Pintus; La Comunità Economica Europea, tt Regime 
di Conoorrensa e U Divieto degli ‘‘ diuti’’? (pp. 120-184), Elio Gizzi; Le Misure di 
Salvaguardia nel Sistema del Trattato di Roma che Istttutsce la C. E. E. (pp. 185- 
147), Gianfranco Vanni. 

RIVISTA DI DIRITTO INTERNAZIONALE, 1968 (Vol. 46, No. 2). La Convensione Europea 
dei Diritti dell'Uomo e tt suo Sistema di Garansie (pp. 161-175), Giuseppe Sperduti; 
Sut Reoenti Svtluppt dela Disciplina della Concorrensa nella Comunità Foonomtoa 
Europea (pp. 176-229), Francesco Capotorti; Sulla Nuova Disciplina delle Intese che 
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Limitano la Concorrensa (pp. 255-261), Pietro Cassano; In Tema di Legge Regolatriog 
det Contratto di Trasporto Marittimo (pp. 274-277), Antonio Cassese. 

Banta CLARA LAWYER, Spring, 1963 (Vol. 3, No. 2). Legal Implications of the 
Cuban Crisis (pp. 126-184), John M. Raymond. 

SOUTHWESTEEN Sroupims, Summer, 1968 (Vol. 1, No. 2). The Chamisal Settlement: 
A View from El Paso (pp. 1-52), Gladys Gregory. 

Bovier Starz anD Law (in Russian), August, 1963 (No. 8). Legal Succession of 
German Democratte Republic (pp. 127-182), N. V. Zakharova. 

——, Beptember, 1963 (No. 9). The Meaning of the Slogan “The Rule of Law’? 
(pp. 50-61), V. A. Tumanov; The Security of Peace after Disarmament and Interna- 
tional Law (pp. 62-71), O. V. Bogdanov. 

STORIA & POLITICA, April-June, 1968 (Vol. 2, No. 2). Pirateria e Diritto di Asio 
(pp. 226-236), Roberto Sandiford. 

BUDETEN BULLETIN, July-August, 1968 (VoL 11, Nos. 7-8). Munich and Inter- 
national Law (pp. 282-250), Otto Kimminich. 

——, Beptember, 1963 (Vol. 11, No. 9). Aspects of German Foreign Policy (pp. 
264-276), Gerhard Sehréder. 

—, October, 1968 (Vol. 11, No. 10). The Citizen’s Role in Furope’s Future 
(pp. 803~305), Joachim Freiherr von Braun; National Minorities, Step-Children in 
Communist Lands (pp. 806-312), Gyula von Zathurecsky; EBO Progress Report Shows 
Gain Since ’58 (pp. 822-323); European Affairs Topio of International Congress Held 
in Wiesbaden (pp. 8328-826). 

Tumis (Revista de Ciencia y Técnica Juridicas, Universidad de Zaragoza), 1963 (No. 
18). Believe Sooctolégico-Penal de la Piratería (pp. 51-88), Jaime Masaveu; La 
Nacionalidad de las Naves, los Pabellones de Complacenoia y el Principio de Efectividad 
en Derecho Internacional (pp. 85-102), Maria del Carmen Marti de Veses Puig; La 
Carta Social Europea (pp. 165-171), Rafael Gil Cremades. 

UNITED STATES NAVAL Instirure Prooxepines, September, 1963 (Vol. 89, No. 9). 
What’s Behind the Russian Mask? (pp. 26-88), Oharles O. Lerche, Jr. 

—, November, 1968 (Vol. 89, No. 11). Command and Control in the Nuclear Age 
(pp. 88-43), Vice Admiral John T. Hayward, U.8.N., and Lt. (j.g.) Paul J. Keaney, 
US.N.R. 

Wos Arras, Fall, 1963 (Vol. 126, No. 8). The Evils of War: Peace and Irregu- 
lar Warfare (pp. 164-158), Harold E. Davis; Insurgency, Counterinsurgenoy, Confron- 
tation (pp. 159-162), Paul M. A. Linebarger; How and Whether to Counter Insurgency: 
Some Matters Relating to Tactics, Policy and Research (pp. 163-168), Theodore R. 
Vallance; Guerrilla Wars—Threat in Latin America (pp. 169-175), Col. Jack Hawking, 
U.6.M.0.; The U. 8. Army’s Bole in Special Warfare (pp. 176-181), Lt. Col. Francis 
8. Kelly, U.S.A.; Insurgency and Counter-Insurgency in the 1960’s (pp. 182-185), 
James D. Atkinson. 

Wornp ECONOMY AND INTERNATIONAL RELATIONS (in Russian), 1963 (No. 9). 
World Politics and the Struggle of Two Ideologies (pp. 3-14), O. Nakropin and V. 
Sukhodeyev; Marxism-Leninism and the Problem of Disarmament (pp. 24-84), Val. 
Zorin; Currency Problems of the ‘‘Common Market’’ (pp. 72-80), G. Lopatin, 

ZEITSOHRIFT FÜR LUYTRECOHT UND WELTRAUMRECHTSFRAGEN, OOTOBER, 1968 (Vol. 12, 
No. 4). Die Rechtslage bei Larmstérungen durch Sirahifugseuge in den Veretnigton 
Staaten von Amerika (pp. 261-268), William S. Strauss. 

Exzanon H. Furor 


OFFICIAL DOCUMENTS 


UNITED NATIONS 
REPORT OF THE INTERNATIONAL LAW COMMISSION 


COVERING THE WORK OF ITS FIFTEENTH SESSION, MAY 6-JULY 12, 1963* 


CHAPTER I 


ORGANIZATION OF THE SESSION 


1. The International Law Commission, established in pursuance of Gen- 
eral Assembly Resolution 174 (II) of 21 November 1947, and in accordance 
with its Statute annexed thereto, as subsequently amended, held its Fif- 
teenth Session at the European Office of the United Nations, Geneva, from 
6 May to 12 July 1963. The work of the Commission during the session 
is described in this Report. Chapter II of the Report contains twenty- 
five articles on the invalidity and termination of treaties. Chapter III 
concerns the question of extended participation in general multilateral 
treaties concluded under the auspices of the League of Nations. Chapter 
IV relates to progress of work on other subjects under study by the Com- 
mission. Chapter V deals with a number of administrative and other ques- 
tions. 


A. MEMBERSHIP AND ATTENDANOE 
2. The Commission consists of the following members: 


. Roberto Aao (Italy) 

Gilberto Amano (Brazil) 

Milan Barro’ (Yugoslavia) 

Herbert W. Briggs (United States of America) 
Marcel Capreux (Canada) 

Erik Castrin (Finland) 

Abdullah Er-Egun (United Arab Republic) 
Taslim O. Erus (Nigeria) 

André Gros (France) 

Eduardo Jiminez pe Arfconaga (Uruguay) 
Victor Kanaa (Cameroon) 

Manfred Laous (Poland) 

Liv Chieh (China) 

Antonio pE Luna (Spain) 

Mr. Luis Papmua Nervo (Mexico) 


BR ES ES ES GSE GF Se Ep Es BB ES 


* U.N. General Assembly, 18th Sess., Official Records, Supp. No. 9 (A/5509). For 
reports of the International Law Commission covering its previous sessions, see Supple- 
ments to this JOURNAL, Vols. 44, 45, 47-49, and Official Documents in Vols. 50-57, 
inclusive. 
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Radhabinod Pat (India) 

Angel M. Pargepes (Ecuador) 

Osep Prssou (Dahomey) 

. Shabtai Rosmnne (Israel) 

. Abdul Hakim Tasmr (Afghanistan) 

. Senjin TsugnvoKa (Japan) 

. Grigory I. Tunxry (Union of Soviet Socialist Republics) 

Alfred Vurpross (Austria) 

Sir Humphrey Warpoox (United Kingdom of Great Britain and North- 
ern Ireland) 

Mr. Mustafa Kamil Yassesn (Iraq) 


3. All the members, with the exception of Mr. Victor Kanga, attended 
the session of the Commission. 


BE 


B, OFFICERS 


4. At its 678rd meeting, held on 6 May 19638, the Commission elected the 
following officers: 


Chairman: Mr. Eduardo Jiménez de Aréchaga 
First Vice-Chairman: Mr. Milan Bartoš 
Second Vice-Chairman: Mr. Senjin Tsuruoka 
Rapporteur: Sir Humphrey Waldock 


5. At its 677th meeting, held on 10 May 1963, the Commission appointed 
a drafting Committee under the chairmanship of the first Vice-Chairman 
of the Commission. The composition of the Committee was as follows: 
Mr. Milan Barto’, Chairman, Mr. Roberto Ago, Mr. Herbert W. Briggs, 
Mr. Abdullah El-Erian, Mr. André Gros, Mr. Luis Padilla Nervo, Mr. 
Shabtai Rosenne, Mr. Grigory Tunkin, Sir Humphrey Waldock. The 
drafting Committee held twelve meetings during the session. 

6. The Legal Counsel, Mr. Constantin Stavropoulos, was present at the 
710th meeting, held on 28 June 1963. Mr. Yuen-li Liang, Director of the 
Codification Division of the Office of Legal Affairs, represented the 
Secretary-General and acted as Secretary to the Commission. 


0. AGENDA 


7. The Commission adopted an agenda for the Fifteenth Session con- 
sisting of the following items: 


1. Law of treaties. 

2. Question of extended patapan in general multilateral treaties con- 
cluded under the auspices of the League of Nations (General As- 
sembly Resolution 1766 (XVII)). 

. State responsibility: report of the Sub-Committee. 

. Succession of States and Governments: ag of the Sub-Committee. 

. Special missions. 

. Relations between States and ‘corinne organizations. 

. Co-operation with other bodies. 


“1m oF x Oo 
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. 8. Date and place of the sixteenth session. 
9, Other business. 


8. In the course of the session, the Commission held forty-nine meetings. 
It considered all the items of its agenda. 


CHAPTER IT 


LAW OF TREATIES 
A. INTRODUCTION 


SUMMARY OF THE COMMISSION ’S PROCEEDINGS 


9. At its Fourteenth Session the Commission provisionally adopted Part 
I of its draft articles on the law of treaties, consisting of twenty-nine 
articles on the conclusion, entry into force and registration of treaties. 
At the same time the Commission decided, in accordance with Articles 16 
and 21 of its Statute, to transmit this draft, through the Secretary- 
General, to governments for their observations. The Commission further 
decided to continue its study of the law of treaties at its next session, to 
give the topic priority and to take up at that session the questions of the 
validity and duration of treaties. 

10. Both the ‘‘validity’’ and the ‘‘duration”’ of treaties have been the 
subject of reports by previous Special Rapporteurs, ‘‘Validity’’ was 
dealt with by Sir Hersch Lauterpacht in Articles 10-16 of his first report 
on the law of treaties t and in his revision of Article 16 in his second re- 
port,? and by Sir Gerald Fitzmaurice in his third report.’ ‘‘Duration’’ 
was not covered by Sir Hersch Lauterpacht in either of his two reports, but 
was dealt with at length in Sir Gerald Fitzmaurice’s second report.* 
Owing to the pressure of other work, none of these reports had been ex- 
amined by the Commission; but the Commission has naturally given them 
full consideration. 

11. At the present session of the Commission, the Special Rapporteur 
submitted a report (A/CN.4/156 and Add.1-3) on the essential validity, 
duration and termination of treaties. The Commission also had before 
it a memorandum prepared by the Secretariat containing the provisions of 
the resolutions of the General Assembly concerning the law of treaties 
(A/CN.4/154). It considered the report of the Special Rapporteur at its 
678rd-685th, 687th-71lth, 714th, 716th-718th and 720th meetings and 
adopted a provisional draft of articles upon the topics mentioned, which 
is reproduced in the present chapter together with commentaries upon the 
articles. In studying these topics the Commission came to the conclusion 
that it was more convenient to formulate the articles upon the ‘‘essential 
validity’’ of treaties in terms of the various grounds upon which treaties 
may be affected with invalidity and the articles on ‘‘duration and termina- 
tion” in terms of the various grounds upon which the termination of a 

1 Yearbook of the International Law Commission, 1958, Vol. II, pp. 187-159. 

2 Ibid., 1954, Vol. TZ, pp. 133-189. 


8 Ibid., 1968, Vol. II, pp. 20-46. 
4 Ibid., 1957, Vol. II, pp. 16-70. 
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treaty may be brought about. Accordingly, the Commission decided to 
change the title of this part of its work on the law of treaties to the 
‘Invalidity and Termination of Treaties’; this is, therefore, the title 
given to the draft articles reproduced in the present chapter. 

12. As stated in paragraph 18 of its Report for 1962,5 the Commis- 
sion’s plan is to prepare a draft of a further group of articles at its session 
in 1964 covering the application and effects of treaties. After all its three 
drafts on the law of treaties have been completed, the Commission will con- 
sider whether they should be amalgamated to form a single draft conven- 
tion or whether the codification of the law of treaties should take the 
form of a series of related conventions. In accordance with its decision 
at its previous session, the Commission has provisionally prepared the 
present draft in the form of a second self-contained group of articles 
closely related to the articles in Part I which have already been transmitted 
to governments for their observations. The present draft has therefore 
been designated ‘‘The Law of Treaties—Part IT.” At the same time the 
Commission decided, without thereby prejudging in any way its decision 
concerning the form in which its work on the law of treaties should ulti- 
mately be presented, that it would be more convenient not to number the 
present group of articles in a new series, but to number them consecu- 
tively after the last article of the previous draft. Accordingly, the first 
article of the present group is numbered 30. 

13. In accordance with Articles 16 and 21 of its Statute, the Commission 
decided to transmit its draft concerning the invalidity and termination of 
treaties, through the Secretary-General, to governments for their observa- 
tions. 


THE SCOPE OF THE PRESENT GROUP OF DRAFT ARTIOLES 


14. The present group of draft articles covers the broad topics of the 
invalidity and termination of treaties, while the topic of the suspension 
of the operation of treaties has been dealt with in close association with 
that of termination. The draft articles do not, however, contain any 
provisions concerning the effect of the outbreak of hostilities upon treaties, 
although this topic raises problems both of the termination of treatiés and 
of the suspension of their operation. The Commission considered that the 
study of this topic would inevitably involve a consideration of the effect 
of the provisions of the Charter concerning the threat or use of force 
upon the legality of the recourse to the particular hostilities in question; 
and it did not feel that this question could conveniently be dealt with in 
the context of its present work upon the law of treaties. Another question 


not dealt with in these draft articles is the effect of the extinction of the `’ 


international personality of a state upon the termination of treaties. The 
Commission, as further explained in paragraph 3 of its commentary to 
Article 43, did not think that any useful provisions could be formulated 
on this question without taking into account the problem of the succession 
of states to treaty rights and obligations. Having regard to its decision 


s Official Records of the General Assembly, 17th Sess., Supp. No. 9 (A/5209 and 
Corr.1). l 
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to undertake a separate study of the topic of succession of states and 
governments and to deal with succession in the matter of treaties in con- 
nexion with that topic, the Commission excluded for the time being the 
question of the extinction of the international personality of a state al- 
together from the draft articles regarding the termination of treaties. It 
decided to review this question at a later session when its work on the 
succession of states was further advanced. 

15. In discussing the invalidity of treaties, the Commission considered 
the case of a treaty the provisions of which conflict with those of a prior 
treaty; and in discussing the termination of treaties it considered the 
analogous case of the implied termination of a treaty by reason of entering 
into another treaty the provisions of which are incompatible with those 
of the earlier treaty. Some members of the Commission considered that in 
both instances these cases raised questions of the interpretation and of the 
priority of the application of treaties, rather than of validity or termina- 
tion. Other members expressed doubts as to whether these cases could be 
considered as exclusively questions of interpretation and application. The 
Commission decided to leave both these cases aside for examination at its 
next session when it would have before it a further report from its Special 
Rapporteur dealing with the application of treaties, and to determine their 
ultimate place in the draft articles on the law of treaties in the light of 
that examination. 

16. The draft articles have provisionally been arranged in six sections 
covering: (i) a general provision, (ii) invalidity of treaties, (iii) termina- 
tion of treaties, (iv) particular rules relating to the application of sections 
(ii) and (iii), (v) procedure, and (vi) legal consequences of the nullity, 
termination or suspension of the operation of a treaty. The definitions 
contained in Article 1 of Part I are applicable also to Part II and it was 
not found necessary to add any further definitions for the purposes of this 
part. The articles formulated by the Commission in this part, as in Part I, 
contain elements of progressive development as well as of codification of 
the law. 

17. The text of draft Articles 30-54 and the commentaries as adopted by 
the Commission on the proposal of the Special Rapporteur are reproduced 
below: 


B. DRAFT ARTICLES ON THH LAW OF TREATIES 


PART IT 
INVALIDITY AND TERMINATION OF TREATIES 
SEOTION I: GENERAL PROVISION 
ARTIOLE 30 


Presumption as to the validity, continuance in force and operation of 
a treaty 


Every treaty concluded and brought into force in accordance with the 
provisions of Part I shall be considered as being in force and in operation 
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with regard to any state that has become a party to the treaty, unless 
the nullity, termination or suspension of the operation of the treaty or 
the withdrawal of the particular party from the treaty results from the 
application of the present articles. 


Commentary 


The substantive provisions of the present part of the draft articles on 
the law of treaties relate exclusively to cases where for one reason or 
another the treaty is to be considered vitiated by nullity or terminated or its 
operation suspended. The Commission accordingly thought it desirable 
to underline in a general provision at the beginning of this part that any 
treaty concluded and brought into force in accordance with the provisions 
of the previous part is to be considered as being in force and in operation, 
unless its nullity or termination or the suspension of its operation results 
from the provisions of the present part. 


SECTION I: INVALIDITY OF TREATIES 
ARTIOLE 31 
Provisions of internal law regarding competence to enter into treaties 


When the consent of a state to be bound by a treaty has been ex- 
pressed by a representative considered under the provisions of Article 4 
to be furnished with the necessary authority, the fact that a provision 
of the internal law of the state regarding competence to enter into trea- 
ties has not been complied with shall not invalidate the consent ex- 
pressed by its representative, unless the violation of its internal law was 
manifest. Except in the latter case, a state may not withdraw the con- 
sent expressed by its representative unless the other parties to the treaty 


so agree, 
Commentary 


(1) Constitutional limitations affecting the exercise of the treaty-making 
power take various forms.* Some constitutions seek to preclude the execu- 
tive from entering into treaties, or particular kinds of treaties, except with 
the previous consent of a legislative organ; some provide that treaties 
shall not be effective as law within the state unless ‘‘approved’’ or confirmed 
in some manner by a legislative organ; others contain fundamental laws 
which are not susceptible of alteration except by a special procedure of 
constitutional amendment and which in that way indirectly impose restric- 
tions upon the power of the executive to conclude treaties. Legally, a dis- 
tinction can be drawn under internal law between those types of provision 
which place constitutional limits upon the power of a government to 
enter into treaties and those which merely limit the power of a government 
to enforce a treaty within the state’s internal law without some form of 


¢See United Nations Legislative Series, Laws and Practices concerning the Con- 
clusion of Treatles (8ST/LEG/SHE.B/8). 
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endorsement of the treaty by the legislature. The former can be said to 
affect the actual power of the executive to conclude a treaty, the latter 
merely the power to implement a treaty when concluded. The question 
which arises under this article is how far any of these constitutional limi- 
tations may affect the validity under international law of a consent to a 
treaty given by a state agent ostensibly authorized to declare that consent; 
and on this question opinion has been divided. 

(2) One group of writers” maintains that international Jaw leaves it to 
the internal law of each state to determine the organs and procedures by 
which the will of a state to be bound by a treaty shall be formed and ex- 
pressed ; and that constitutional laws governing the formation and expres- 
sion of a state’s consent to a treaty have always to be taken into account in 
considering whether an international act of signature, ratification, ac- 
ceptance, approval or accession is effective to bind the state. On this view, 
internal laws limiting the power of state organs to enter into treaties are to 
be considered part of international law so as to avoid, or at least render 
voidable, any consent to a treaty given on the international plane in disre- 
gard of a constitutional limitation; the agent purporting to bind the state 
in breach of the constitution is totally incompetent in international as well 
as national law to express its consent to the treaty. If this view were to be 
accepted, it would follow that other states would not be entitled to rely on 
the authority to commit the state ostensibly possessed by a head of state, 
prime minister, foreign minister, ete., under Article 4; they would have 
to satisfy themselves in each case that the provisions of the state’s constitu- 
tion are not infringed or take the risk of subsequently finding the treaty 
void. The weakening of the security of treaties which this doctrine entails 
is claimed by those who advocate it to be outweighed by the need to give 
the support of international law to democratic principles in treaty-making. 

(8) In 1951 the Commission itself adopted an article based upon this 
view.2 Some members, however, were strongly critical of the thesis that 
constitutional limitations are incorporated into international law, while the 
Assistant Secretary-General for Legal Affairs expressed misgivings as to 
the difficulties with which it might confront depositaries. During the 
discussion at that session it was said that the Commission’s decision had 
been based more on a belief that states would not accept any other rule 
than on legal principles. 

(4) A second group of writers,’ while basing themselves on the in- 

7H.g.. P. Ohailley, La nature juridique des traités internationaux selon le droit 
contemporain, pp. 175 and 215; 8. B. Crandall, Treaties, Their Making and Enforcement, 

pp. 18-14; 0. De Visscher, Bibliotheca Visseriana, Vol. 3 (1924), p. 98. 
` 8 Article 2: ‘‘A treaty becomes binding in relation to a State by signature, ratifica- 
tion, accession or any other means of expressing the will of the State, in accordance 
with its constitutional law and practice through an organ competent for that purpose.’’ 
(Yearbook of the International Law Commission, 1951, Vol. IT, p. 73.) 

® E.g., McNair, Law of Treaties (1961), Ch. III; Paul De Visscher, De la conclusion 
des traités internationaux (1943), p. 275; P. Guggenheim, Recueil des cours de 
l’Académie de droit international, Vol. 74 (1949), p. 236; Sir Hersch Lauterpacht, 
First Report on the Law of Treaties, Yearbook of the International Law Commission, 
1953, Vol. II, pp. 141-146, 
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corporation of constitutional limitations into international law, recognize 
that some qualification of that doctrine is essential if it is not to under- 
mine the security of treaties. According to this group, good faith re- 
quires that only notorious constitutional limitations with which other states 
can reasonably be expected to acquaint themselves should be taken into 
account. On this view, a state contesting the validity of a treaty on consti- 
tutional grounds can only invoke those provisions of the constitution 
which are notorious or could easily have been ascertained by inquiry. 
Some writers in this group further maintain that a state which invokes the 
provisions of its constitution to annul its signature, ratification, etc., of a 
treaty, is liable to compensate the other party which ‘‘relied in good faith 
and without any fault of its own on the ostensible authority of the regular ` 
constitutional organs of the State.” *° 

(5) A compromise solution based upon the initial hypothesis of the 
invalidity in international law of an unconstitutional signature, ratifica- . 
tion, etc., of a treaty presents certain difficulties, If a limitation laid down 
in the internal law of a state is to be regarded as effective in international 
law to curtail the authority of a head of state or other state agent to de- 
clare the. state’s consent to a treaty, it is not clear upon what principle a 
“notorious” limitation is effective for that purpose but ‘‘non-notorious’’ 
one is not. Under the state’s internal law both kinds of limitation are 
legally effective to curtail the agent’s authority to enter into the treaty. 
Similarly, if the internal limitation is effective in international law to 
deprive the state agent of any authority to commit the state, it does not 
seem that the state can be held internationally responsible in damages in 
respect of its agent’s unauthorized signature, ratification, ete., of the 
treaty. If the initial signature, ratification, ete., of the treaty is not 
imputable to the state by reason of the lack of authority, all subsequent 
acts of the state agents with respect to the same treaty would also logically 
seem not to be imputable to the state. l 

(6) The practical difficulties are even more formidable, because in many 
cases it is quite impossible to make a clear-cut distinction between notorious 
and non-notorious limitations. Admittedly, there now exist collections of 
the texts of state constitutions and the United Nations has issued a vol- 
ume of ‘‘Laws and Practices concerning the Conclusion of Treaties’’ based 
on information supplied by a considerable number of states. Unfortu- 
nately, however, neither the texts of constitutions nor the information 
made available by the United Nations are by any means sufficient to enable 
foreign states to appreciate with any degree of certainty whether or not a 
particular treaty falls within a constitutional provision. Some provisions 
are capable of subjective interpretation, such as a requirement that 
‘‘nolitical’’ treaties or treaties of ‘‘special importance’’ should be sub- 
mitted to the legislature; some laws do not make it clear on their face 
whether the limitation refers to the power to conclude the treaty or to its 

10Sir Hersch Lauterpacht, Yearbook of the International Law Commission, 1958, 


Vol. II, p. 148; see also Lord McNair, op. cit., p. 77; Research in International Law, 
Harvard Law School, Part ITI, Law of Treaties, Art. 21. 
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effectiveness within domestic law. But even when the provisions are ap- 
parently uncomplicated and precise, the superficial clarity and notoriety 
of the limitations may be quite deceptive. In the majority of cases where 
the constitution itself contains apparently strict and precise limitations, 
it has nevertheless been found necessary to admit a wide freedom for the 
executive to conclude treaties in simplified form without following the 
strict procedures prescribed in internal law; and this use of the treaty- 
making power is reconciled with the letter of the law either by a process 
of interpretation or by the development of political understandings. Fur- 
thermore, the constitutional practice in regard to treaties in simplified 
form tends to be somewhat flexible, and the question whether or not to deal 
with a particular treaty under the procedures laid down in the constitution 
then becomes to some extent a matter of the political judgment of the 
executive, whose decision may afterwards be challenged in the legislature 
or in the courts. Accordingly, while it is certainly true that in a number 
of cases it will be possible to say that a particular provision is notorious 
and that a given treaty falls within it, in many cases neither a foreign 
state nor the national government itself will be able to judge in advance 
with any certainty whether, if contested, a given treaty would be held 
under national law to fall within an internal limitation, or whether an 
international tribunal would hold the internal provision to be one that is 
‘‘notorious’’ and ‘‘clear’’ for the purposes of international law. 

(7) A third group of writers ™! considers that international law leaves 
to each state the determination of the organs and procedures by which its 
will to conclude treaties is formed, and is itself concerned exclusively 
with the external manifestations of this will on the international plane. 
According to this view, international law determines the procedures and 
conditions under which states express their consent to treaties on the 
international plane; and it also regulates the conditions under which the 
various categories of state organs and agents will be recognized as 
competent to carry out such procedures on behalf of their state. In 
consequenee, if an agent, competent under international law to commit the 
state, expresses the consent of the state to a treaty through one of the 
established procedures, the state is held bound by the treaty in inter- 
national law. Under this view, failure to comply with internal require- 
ments may entail the invalidity of the treaty as domestic law, and may 
also render the agent liable to legal consequences under domestic law; but 
it does not affect the validity of the treaty in international law so long as 
the agent acted within the scope of his authority under international law. 
Some of these writers 1? modify the stringency of the rule in cases where 

11 E.g, Anzilotti, Cours de droit international (translation Gidel), Vol 1 (1929), 
pp. 366-367; Sir Gerald Fitzmaurice, British Yearbook of International Law, Vol. 15 
(1984), pp. 129-187; Blix, Treaty-Making Power (1960), Ch. 24; and see UNESCO, 
Survey of the Ways in which States interpret their International Obligations (P. 
Guggenheim), pp. 7-8. 

12 J, Basdevant, for example, while holding that states must in general be able to 


rely on the ostensible authority of a state agent and to disregard constitutional 
limitations upon his authority, considered that this should not be so in the case of a 
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the other state is actually aware of the failure to comply with internal law 
or where the lack of constitutional authority is so manifest that the other 
state must be deemed to have been aware of it. This compromise solution, 
which takes as its starting point the supremacy of the international rules 
concerning the conclusion of treaties, does not present the same logical 
difficulties as the compromise put forward by the other group. As the 
basic principle, according to the third group, is that a state is entitled 
to assume the regularity of what is done within the authority possessed 
by an agent under international law, it is logical enough that the state 
should not be able to do so when its knows, or must in law be assumed 
to know, that in the particular case the authority does not exist. 

(8) The decisions of international tribunals and state practice, if they 
are not conclusive, appear to support a solution based upon the position 
taken by the third group. The international jurisprudence is admittedly 
not very extensive. The Cleveland award * (1888) and the George Pinson 
case * (1928), although not involving actual decisions on the point, con- 
tain observations favouring the relevance of constitutional provisions to the 
international validity of treaties. On the other hand, the Franco-Swiss 
Custom case *® (1912), and the Rio Martin case ** (1924) contain definite 
decisions by arbitrators declining to take account of alleged breaches of 
constitutional limitations when upholding the validity respectively of a 
protocol and an exchange of notes, while the Metzger case’ contains an 
observation in the same sense. Furthermore, pronouncements in the Eastern 
Greenland * and Free Zones > cases, while not directly in point, seem to 
indicate that the International Court will not readily go behind the 
ostensible authority under international law of a state agent—a foreign 
minister and an agent in international proceedings in the cases mentioned 
—to commit his state. 

(9) As to state practice, a substantial number of diplomatic incidents 
has been closely examined in a recent work. These incidents certainly 
contain examples of claims that treaties were invalid on constitutional 
grounds, but in none of them was that claim admitted by the other party 
to the dispute. Moreover, in three instances—the admission of Luxem- 
bourg to the League, the Politis incident and the membership of Argentina 
—the League of Nations seems to have acted upon the principle that a 
consent given on the international plane by an ostensibly competent state 
agent is not invalidated by the subsequent disclosure that the agent lacked 
constitutional authority to commit his state. Again, in one case a de- 





‘Violation manifeste de la constitution d’un Etat’’; Recueil des cours de l’Académie 
de droit international, Vol. XV (1926), p. 581; see also UNESCO, Survey of the Ways 
in which States Interpret their International Obligations, p. 8. 

18 Moore, International Arbitrations, Vol. 2, p. 1946. 

14 United Nations Reports of International Arbitral Awards, Vol. V, p. 827. 

18 Ibid., Vol. XI, p. 411. 16 Ibid., Vol. I, p. 724. 

17 Foreign Relations of the United States (1901), p. 262, 

18 P.O.LJ., Series A/B, No.-53, pp. 56-71 and p. 91. 

19 P.C.IJ., Series A/B, No. 46, p. 170, 

20 H. Blix, op. oti, Ob. 20. oo Ai ltt E 
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positary, the United States Government, seems to have assumed that an 
ostensibly regular notice of adherence to an agreement could not be with- 
drawn on a plea of lack of constitutional authority except with the consent 
of the other parties.” Nor is it the practice of state agents, when con- 
cluding treaties, to cross-examine each other as to their constitutional 
authority to affix their signatures to a treaty or to deposit an instrument 
of ratification, acceptance, ete. It is true that in the Eastern Greenland 
case Denmark conceded the relevance in principle of Norway’s consti- 
tutional provisions in appreciating the effect of the Ihlen declaration, while 
contesting their relevance in the particular circumstances of the case. It 
is also true that at the Seventeenth Session of the General Assembly one 
delegate in the Sixth Committee expressed concern that certain passages 
in the Commission’s report seemed to imply a view unfavourable to the 
relevance of constitutional provisions in determining the question of a 
state’s consent in international law. But the weight of state practice 
seems to be very much the other way. 

(10) The view that a failure to comply with constitutional provisions 
should not normally be regarded as vitiating a consent given in due form 
by an organ or agent ostensibly competent to give it appears to derive 
support from two further considerations. The first is that international 
law has devised a number of treaty-making procedures—ratification, ac- 
ceptance and approval—specifically for the purpose of enabling govern- 
ments to reflect fully upon the treaty before deciding whether or not the 
state should become a party to it, and also of enabling them to take account 
of any domestic constitutional requirements. When a treaty has been 
made subject to ratification, acceptance or approval, the negotiating states 
would seem to have done all that can reasonably be demanded of them 
in the way of giving effect to democratic principles of treaty-making. It 
would scarcely be reasonable to expect each government subsequently to 
follow the internal handling of the treaty by each of the other govern- 
ments, while any questioning on constitutional grounds of the internal 
handling of the treaty by another government would certainly be regarded 
as an inadmissible interference in its affairs. The same considerations 
apply in cases of accession where the government has the fullest op- 
portunity to study the treaty and give effect to constitutional requirements 
before taking any action on the international plane to declare the state’s 
accession to the treaty. Again, in the case of a treaty binding upon sig- 
nature it is the government which authorizes the use of this procedure; the 
government is aware of the object of the treaty before the negotiations 
begin and, with modern methods of communication, it normally has knowl- 
edge of the exact contents of the treaty before its representative proceeds 
to the act of signature; moreover, if necessary, its representative can be 
instructed to sign “‘ad referendum.” Admittedly, in the case of treaties 
binding upon signature, and more especially those in simplified form, there 
may be a slightly greater risk of a constitutional provision being over- 
looked; but even in these cases the government had the necessary means of 


21H. Blix, op. oit, p. 267. 
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controlling the acts of its representative and of giving effect to any cox- 
stitutional requirements. In other words, in every case any failure to 
comply with constitutional provisions in entering into a treaty will be the 
clear responsibility of the government of the state concerned. i 

(11) The second consideration is that the majority of the diplomatic 
incidents in which states have invoked their constitutional requirements: as 
a ground of invalidity have been cases in which for quite other reasons 
they have desired to escape from their obligations under the treaty. Fur- 
thermore, in most of these cases the other party to the dispute has con- 
tested the view that non-compliance with constitutional provisions could 
afterwards be made a ground for invalidating a treaty which had been 
concluded by representatives ostensibly possessing the authority of the 
state to conclude it. Where a government has genuinely found itself in 
constitutional difficulties after concluding a treaty and has raised the 
matter promptly, it appears normally to be able to get the constitutional 
obstacle removed by internal action and to obtain any necessary indulgence 
in the meanwhile from the other parties. In such cases the difficulty 
seems often to show itself not from the matter being raised in the legislative 
body whose consent was by-passed, but rather in the courts when the 
validity of the treaty as internal law is challenged on constitutional 
grounds? Confronted with a decision in the courts impugning the 
constitutional validity of a treaty, a government will normally seek to 
regularize its position under the treaty by taking appropriate action in the 
domestie or international sphere. 

(12) Some members of the Commission were of the opinion that inter- 
national law had to take account of internal law to the extent of recogniz- 
ing that internal law determines the organ or organs competent in the 
state to exercise the treaty-making power. On this view, any treaty con- 
cluded by an organ or representative not competent to do so under internal 
law by reason of any failure to comply with its provisions would be in- 
validated by reason of the defective character of the consent resulting 
from the application of the internal law. The majority of the Commission, 
however, considered that under such a rule the complexity and uncertain 
application of provisions of internal law regarding the conclusion of 
treaties would create too large a risk to the security of treaties. In the 
light of this consideration and of the jurisprudence of international 
tribunals and the evidence of state practice, they considered that the basie 
principle of the present article had to be that non-observance of a provision 
of internal law regarding competence to enter into treaties does not affect 
the validity of a consent given in due form by a state organ or agent 


22 E.g., Prosecution for Misdemeanours (Germany) case (International Law Reports, 
1955, pp. 560-561); Belgian State v. Leroy (fhid, pp. 614-616). National courts 
have sometimes appeared to assume that a treaty, constitutionally invalid as domestic 
law, will also be automatically invalid on the international plane. More often, however, 
they have either treated the international aspects of the matter as outside their province 
or have recognized that to hold the treaty constitutionally invalid may leave the state 
in default in its international obligations. 
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competent under international law to give that consent. Some members, 
indeed, took the view that it was undesirable to weaken this basie principle 
in any way by admitting any exceptions to it and would have preferred 
to see the state held bound by the consent of its organ or representative in 
every case where it appeared to have been given in due form. Other 
members forming part of the majority, while endorsing whole-heartedly the 
view that non-observance of internal law regarding competence to enter 
into treaties does not, in principle, affect a consent regularly given under 
the rules of international law, considered that it would be admissible to 
allow an exception in cases where the violation of the internal law regarding 
competence to enter into treaties was absolutely manifest. They had in 
mind cases, such as have occurred in the past, where a head of state enters 
into a treaty on his own responsibility in contravention of an unequivocal 
provision of the constitution. They did not feel that to allow this excep- 
tion would compromise the basic principle, since the other state could not 
legitimately claim to have relied upon a consent given in such circum- 
stances. This view is incorporated in Article 81. 

(13) The article therefore provides that, when the consent of a state to 
be bound has been expressed by an organ or representative furnished with 
the necessary authority to do so under international law, the efficacy of that 
consent to bind the state cannot normally be impeached merely on the 
ground of a non-observance of internal law. Only in the case of a violation 
of the law which is ‘‘manifest’’ may the invalidity of the consent be 
claimed. Article 4, to which reference is made in the text of the paragraph, 
is an article which sets out the conditions under which certain state organs 
or agents are not required to furnish any evidence of their authority to 
negotiate or conclude treaties and the conditions under which they are 
required to do so. From this article it follows that an organ or agent is 
to be considered as possessing authority under international law either 
when no evidence of authority is required under Article 4 or when specific 
evidence of authority has been produced. 

(14) The second sentence of the article merely draws the logical conse- 
quence from the rule laid down in the first sentence. This is that, except 
in the case of a manifest violation, a consent regularly given under the 
provisions of international law but in breach of a provision of internal law 
may only be withdrawn with the agreement of the other party or parties. 


ARTICLE 32 
Lack of authority to bind the state 


1. If the representative of a state, who cannot be considered under the 
provisions of Article 4 as being furnished with the necessary authority 
to express the consent of his state to be bound by a treaty, nevertheless 
executes an act purporting to express its consent, the act of such repre- 
sentative shall be without any legal effect, unless it is afterwards con- 
firmed, either expressly or impliedly, by his state. 
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2. In cases where the power conferred upon a representative to ex- 
press the consent of his state to be bound by a treaty has been made 
subject to particular restrictions, his omission to observe those restric- 
tions shall not invalidate the consent to the treaty expressed by him in 
the name of his state, unless the restrictions upon his authority had been 
brought to the notice of the other contracting states. 


Commentary 


(1) Article 32 covers cases where a representative may purport by his 
act to bind the state but in fact lacks authority to do so. This may happen 
in two ways. First, a representative who cannot be considered as possess- 
ing authority under international law to bind the state in accordance with 
the provisions of Article 4 and lacks any specific authority from his gov- 
ernment may, through error or excess of zeal, purport to enter into a 
treaty on its behalf. Secondly, while possessing the necessary authority 
under international law, a representative may be subject to express in- 
structions from his government which limit his authority in the particular 
instance. Neither type of case is common but both types have occasionally 
occurred in practice.™ 

(2) Where a treaty is not to become binding without subsequent ratifica- 
tion, acceptance or approval, any excess of authority committed by a repre- 
sentative in establishing the text of the treaty will automatically be dealt 
with at the subsequent stage of ratification, acceptance or approval. The 
state in question will then have the clear choice either of repudiating the 
text established by its representative or of ratifying, accepting or approv- 
ing the treaty; and if it does the latter, it will necessarily be held to have 
endorsed the unauthorized act of its representative and, by doing so, to 
have cured the original defect of authority. Accordingly, the present 
article is confined to cases in which the defect of authority relates to the 
execution of an act by which a representative purports finally to establish 
his state’s consent to be bound. In other words, it is confined to cases 
where there is an unauthorized signing of a treaty which is to become 
binding upon signature, or where a representative, authorized to exchange 
or deposit a binding instrument under certain conditions or subject to 
certain reservations, exceeds his authority by failing to comply with the 
conditions or to specify the reservations, when exchanging or depositing 
the instrument. 

(3) Paragraph 1 of the article deals with cases where the representative 
lacks any authority to enter into the treaty. In 1908, for example, the 
United States Minister to Romania signed two conventions without having ` 
any authority to do so.* With regard to one of these conventions, his 


23 See generally H. Blix, op. cit., pp. 5-12 and 76-82. 

2t Hackworth’s Digest of International Law, Vol. IV, p. 467. Cf. also the wel- 
known historical incident of the British Government’s disavowal of an agreement be- 
tween a British political agent in the Persian Gulf and a Persian minister which the 
British Government afterwards said had been concluded without any authority what- 
ever; Adamiyat, Bahrein Islands, p. 106. 
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“government had given him no authority at all, while he had obtained full 
powers for the other by leading his government to understand that he was 
to sign a quite different treaty. Again, in 1951 a convention concerning 
the naming of cheeses concluded at Stresa was signed by a delegate on 
behalf both of Norway and Sweden, whereas it appears that he had 
authority to do so only from the former country. In both these instances 
the treaty was, in fact, subject to ratification, but they serve to illustrate 
the kind of cases that may arise. A further case, in which the same ques- 
tion may arise, and one more likely to occur in practice, is where an agent 
has authority to enter into a particular treaty, but goes beyond his full 
powers by accepting unauthorized extensions or modifications of it. An 
instance of such a case was Persia’s attempt, in discussions in the Council 
of the League, to disavow the Treaty of Erzerum of 1847 on the ground 
that the Persian representative had gone beyond his authority in accepting 
a certain explanatory note when exchanging ratifications.?® 

(4) Where there is no authority to enter into a treaty, it seems clear, 
on principle, that the state must be entitled to disavow the act of its repre- 
sentative, and paragraph 1 so provides. On the other hand, it seems 
equally clear that, notwithstanding the representative’s original lack of 
authority, the state may afterwards endorse his act and thereby establish 
its consent to be bound by the treaty. It will also be held to have done so 
by implication if it invokes the provisions of the treaty or otherwise acts 
in such a way as to appear to treat the act of its representative as effective. 

(5) Paragraph 2 of the article deals with the other type of case where 
the representative has authority to enter into the treaty but his authority 
is curtailed by specific instructions. The Commission considers that in 
order to safeguard the security of international transactions, the rule 
must be that specific instructions given by a state to its representative 
are only effective to limit his authority vis-à-vis other states, if they are 
made known to the other states in some appropriate manner before the 
state in question enters into the treaty. That this is the rule acted on by 
states is suggested by the rarity of cases in which a state has sought to 
disavow the act of its representative by reference to secret limitations 
upon his authority. Thus in the incident in 1923 of the Hungarian repre- 
sentative’s signature of a resolution of the Council of the League, the 
Hungarian Government sought to disavow his act by interpreting the 
scope of his full powers, rather than by contending that he had specific 
instructions limiting their exercise. Furthermore, the Council of the 
League seems clearly to have held the view that a state may not disavow the 
act of an agent done within the scope of the authority apparently con- 
ferred upon him by his full powers. Paragraph 2 accordingly provides 
that specific instructions are not to affect a consent to a treaty signified by 
a representative unless they had been brought to the notice of the other 
contracting state or states. 


25 For further cases, see H. Blix, op. oit., pp. 77-81. 
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ARTICLE 33 


Fraud 


1. If a state has been induced to enter into a treaty by the fraudulent 
conduct of another contracting state, it may invoke the fraud as invali- 
dating its consent to be bound by the treaty. 

2. Under the conditions specified in Article 46, the state in question 
may invoke the fraud as invalidating its consent only with respect to the 
particular clauses of the treaty to which the fraud relates. 


Commentary 


(1) There does not appear to be any recorded instance of a state claim- 
ing to annul or denounce a treaty on the ground that it had been induced 
to enter into the treaty by the fraud of the other party. The only instance 
mentioned by writers as one where the matter was discussed at all is the 
Webster-Ashburton Treaty of 1842 relating to the northeastern boundary 
between the United States and Canada.7° That, however, was a case of 
non-disclosure of a material map by the United States in circumstances in 
which it was difficult to say that there was any legal duty to disclose it, and 
Great Britain did not assert that the non-disclosure amounted to fraud. 

(2) Clearly, cases in which governments resort to deliberate fraud in 
order to procure the conclusion of a treaty are likely to be rare, while any 
fraudulent misrepresentation of a material fact inducing an essential error 
would in any event fall under the provisions of the next article dealing 
with error. Some members of the Commission therefore felt that it was 
not really necessary to have a separate article dealing specifically with 
fraud and they would have preferred to amalgamate fraud and error in a 
single article. On balance, however, the Commission considered that it was 
advisable to keep fraud and error distinct in separate articles. Fraud, 
when it occurs, strikes at the root of an agreement in a somewhat different 
way from innocent misrepresentation and error. It does not merely nullify 
the consent of the other party to the terms of the agreement; it destroys the 
whole basis of mutual confidence between the parties. 

(3) The Commission encountered some difficulty in formulating the 
article. Fraud is a concept found in most systems of law, but the scope 
of the concept is not the same in all systems. Thus, it is doubtful whether 
the French term ‘‘dol’’ corresponds exactly with the English term ‘‘fraud’’; 
and in any event it is not always appropriate to transplant private law 
concepts into international law without certain modifications. Moreover, 
the absence of any precedents means that there is no guidance to be found 
either in state practice or in the jurisprudence of international tribunals 
as to the scope to be given to the concept of fraud in international law. 
In these circumstances, some members of the Commission thought it de- 
sirable that an attempt should be made to define with precision the con- 
ditions necessary to establish fraud in the law of treaties. The view which 


288ee Moore, Digest of International Law, Vol. 5, p. 719. 
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‘prevailed, however, was that it would be better to formulate the general 
concept of fraud applicable in the law of treaties in as clear terms as 
possible and to leave its precise scope to be worked out in practice and in 
the decisions of international tribunals. 

(4) The article, as drafted, uses the English word ‘‘fraud’’ and the 
French word ‘‘dol’’ as the nearest terms available in those languages for 
identifying the principle with which the article is concerned; and the same 
applies to the word ‘‘dolo’’ in the Spanish text of the article. In using 
these terms the Commission does not intend to convey that all the detailed 
connotations given to these terms in internal law are necessarily applicable 
in international law. It is the broad principle comprised in each of these 
terms, rather than the detailed applications of the principle in internal 
law, that is covered by the present article. The term used in each of the 
three texts is accordingly intended to have the same meaning and scope 
in international law. Accordingly, in indicating the matters which will 
operate to nullify consent under this article, the Commission has sought 
to find a non-technical expression of as nearly equivalent meaning as 
possible: fraudulent conduct, conduite frauduleuse and conducta fraudu- 
lenta. This expression is designed to include any false statements, mis- 
representations or other deceitful proceedings by which a state is induced 
to give a consent to a treaty which it would not otherwise have given. 

(5) The effect of fraud, it seems to be generally agreed, is not to render 
the treaty ipso facto void but to entitle the injured party, if it wishes, to 
invoke the fraud as invalidating its consent; the article accordingly so 
provides. 

(6) Paragraph 2 makes applicable to cases of fraud the principle of the 
separability of treaty provisions, the general scope of which principle is 
defined in Article 46. The Commission considered that where the fraud 
related to particular clauses only of the treaty, it should be at the option 
of the injured party to invoke the fraud as invalidating its consent to the 
whole treaty or to the particular clauses to which the fraud related. On 
the other hand, even in cases of fraud the severance of the treaty could 
only be admitted under the conditions specified in Article 46, because it 
would be undesirable to set up continuing treaty relations on the basis of 
a truncated treaty the provisions of which might apply in a very uneven 
manner as between the parties. 


ARTIOLE 34 
Error 


1. A state may invoke an error respecting the substance of a treaty 
as invalidating its consent to be bound by the treaty where the error 
related to a fact or state of facts assumed by that state to exist at the 
time when the treaty was entered into and sore an essential basis of 
its consent to be bound by the treaty. 

2. Paragraph 1 above shall not apply if the state in question contrib- 
uted by its own conduct to the error or could have avoided it, or if the 
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circumstances were such as to put that state on notice of a possible error. 

3. Under the conditions specified in Article 46, an error which relates 
only to particular clauses of a treaty may be invoked as a ground for 
invalidating the consent of the state in question with respect to those 
clauses alone. l 

4, When there is no mistake as to the substance of a treaty but there 
is an error in the wording of its text, the error shall not affect the validity 
of the treaty and Articles 26 and 27 then apply. 


Commentary 


(1) In municipal law, error occupies a comparatively large place as a 
factor which may nullify the reality of consent to a contract. Some types 
of error found in municipal law, however, can hardly be imagined as 
operating in the field of treaties, e.g., error in persona. Similarly, some 
types of treaty, more especially law-making treaties, appear to afford little 
scope for error in substantia to affect the formation of consent, even if 
that may not be altogether impossible. Moreover, treaty-making processes 
are such as to reduce to a minimum the risk of errors on material points 
of substance. In consequence, the instances in which errors of substance 
have been invoked as affecting the essential validity of a treaty have not 
been frequent. 

(2) Almost all the recorded instances concern geographical errors, and 
most of them concern errors in maps.?? In some instances, the difficulty 
was disposed of by a further treaty; in others the error was treated more 
as affecting the application of the treaty than its validity and the point 
was settled by arbitration. These instances confirm the possible relevance 
of errors either in regard to the validity of treaties or their application, 
but they do not provide clear guidance as to the principles governing the 
effect of error on the essential validity of treaties. 

(3) The effect of error was, however, discussed in the Eastern Greenland 
case before the Permanent Court of International Justice, and again in the 
Temple case before the present Court. In the former case ** Norway 
contended that, when asked by the Danish Ambassador to say that Norway 
would not object to the Danish Government extending its political and 
economic interests over the whole of Greenland, Norway’s Foreign Minister 
had not realized that this covered the extension of the Danish monopoly 
régime to the whole of Greenland, and that accordingly his acquiescence 
in the Danish request had been vitiated by error. The Court contented 
itself with saying that the Foreign Minister's reply had been definitive 
and unconditional and appears not to have considered that there was any 
relevant error in the case. Judge Anzilotti, while also considering that 
there was no error, went on to say: ‘‘But even accepting, for a moment, 
the supposition that M. Ihlen was mistaken as to the results which might 


37 See Harvard Law School: Research in International Law, IIT, Law of Treaties, pp. 
1127-1128; Hyde, A.J.I.L. (1988), p. 811; and Kiss, Répertoire français de droit 
international publie, Vol. I, pp. 65-56, 

28 P.C.I.J., Series A/B, No. 68, pp. 71 and 91, 
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‘ensue from an extension of Danish sovereignty, it must be admitted that 
this mistake was not such as to entail the nullity of the agreement. If a 
mistake is pleaded it must be of an excusable character; and one can 
scarcely believe that a Government could be ignorant of the legitimate 
consequences following upon an extension of sovereignty... .’’” 

(4) In the first stage of the Temple case ®° the Court was confronted with 
a plea that, when making a declaration under the optional clause in 1950, 
Thailand had had a mistaken view of the status of its earlier declaration 
of 1940 and had for that reason used language which had been shown in the 
Israel v. Bulgaria case to be inadequate to affect her acceptance of the 
optional clause in 1950. As to this plea the Court said: ‘‘Any error of 
this kind would evidently have been an error of law, but in any event the 
Court does not consider that the issue in-the present case is really one of 
error. Furthermore, the principal juridical relevance of error, where it 
exists, is that it may affect the reality of the consent supposed to have been 
given. The Court cannot, however, see in the present case any factor 
which could, as it were ex post and retroactively, impair the reality of the 
consent Thailand admits and affirms she fully intended to give.” A plea 
of error was also raised in the second stage of the case on the merits; and 
the error, which was geographical, arose in somewhat special circumstances. 
There was no error in the conclusion of the original treaty, in which the 
parties were agreed that the boundary in a particular area should be the 
line of a certain watershed; the error concerned what the Court held to be 
a subsequent, implied, agreement to vary the terms of the treaty. Thailand 
had accepted a map prepared bona fide for the purpose of delimiting the 
boundary in the area in question, but showing a line which did not follow 
the watershed. Rejecting Thailand’s plea that her acceptance of the map 
was vitiated by error, the Court said: ‘‘It is an established rule of law 
that the plea of error cannot be allowed as an element vitiating consent 
if the party advancing it contributed by its own conduct to the error, or 
could have avoided it, or if the circumstances were such as to put that 
party on notice of a possible error.’’ 3t 

(5) The Eastern Greenland and Temple cases throw light on the con- 
ditions under which error will not nullify the reality of the consent rather 
than on those under which it will do so. The only further guidance 
which can perhaps be obtained from the Courts’ decisions is in the Mavrom- 
matis Concessions case ** which, however, concerned a concession, not a 
treaty. There the Court held that an error in regard to a matter not con- 
stituting a condition of the agreement would not suffice to invalidate the 
consent, and it seems to be generally agreed that, to vitiate consent to a 
treaty, an error must relate to a matter considered by the parties to form 
an essential basis of their consent to the treaty. 

(6) The Commission recognized that some systems of law distinguish 
between mutual and unilateral error; but it did not consider that it would 


29 Ibid., p. 92. 20 I.C.J. Reports, 1961, p. 80. 
31 bid., p. 26; see also the individual opinion of Sir Gerald Fitzmaurice (tbtd., p. 57). 
a2 P.O.LJ., Series A, No. 11. 
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be appropriate to make this distinction in international law. . Accordingly,- 
the present article applies no less to an error made by only one party than 
to a mutual error made by both or all the parties. 

(7) Paragraph 1 formulates the general rule that an error respecting 
the substance of a treaty may be invoked as vitiating consent where the 
error related to a fact or state of facts assumed to exist at the time that the 
treaty was entered into and forming an essential basis of the consent to 
the treaty. The Commission did not intend the requirement that the error 
must have related to a ‘‘fact or state of facts” to exclude any possibility 
that an error of law should in some circumstances serve to nullify consent. 
Quite apart from the fact that errors as to rights may be mixed questions 
of law and fact, the line between law and fact is not always an easy one 
to draw and cases are conceivable in which an error of law might be held 
to affect consent. For example, it may be doubtful how far an error 
made as to a regional or local custom is to be considered as one of law or 
of fact for the purposes of the present article, having regard to the pro- 
nouncements of the Court as to the proof of a regional or local custom.®* 
Again, it would seem clear on principle that an error as to internal law 
would for the purposes of international law be considered one of fact. 

(8) Under paragraph 1, error only affects consent if it was a funda- 
mental error in the sense of an error as to a matter which formed an 
essential basis of the consent given to the treaty. Furthermore, even such 
an error does not make the treaty automatically void, but gives a right 
to the party whose consent to the treaty was induced by the error to in- 
voke the error as invalidating its consent. On the other hand, if the party 
concerned does invoke the error as invalidating its consent, the effect will 
be to make the treaty void ab initio. 

(9) Paragraph 2 excepts from the rule cases where the mistaken party 
in some degree brought the error upon itself. The terms in which the ex- 
ception is formulated are those used by the Court in the sentence from 
its Judgment on the merits in the Temple case which has already been 
quoted in paragraph 4 above. 

(10) Paragraph 3 applies to cases of error the principle of the separabil- 
ity of treaty provisions. The Commission considered that it was un- 
desirable that the whole treaty should be brought to the ground in cases 
where the error related to particular clauses only and where these clauses 
were separable from the rest of the treaty under the conditions specified in 
Article 46. If acceptance of the clauses in question had not been an 
essential condition of the consent of the parties to the treaty as a whole, 
it appeared to be legitimate and desirable to allow severance of the treaty 
with respect to those clauses. 

(11) Paragraph 4, in order to prevent any misunderstanding, takes up a 
point which was the subject of Articles 26 and 27, namely, errors not as to 
the substance of a treaty but as to the wording of its text. The present 
paragraph merely underlines that such an error does not affect the validity 


83 E.g., in the Asylum, Right of Passage and U.S. Nationals in Morocco cases. 
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of the consent and that it falls under the provisions of Articles 26 and 27 
relating to the correction of errors in the texts of treaties. 


Artom 35 
Personal coercion of representatives of states 


1. If individual representatives of a state are coerced, by acts or 
threats directed against them in their personal capacities, into expressing 
the consent of the state to be bound by a treaty, such expression of con- 
sent shall be without any legal effect. 

2. Under the conditions specified in Article 46, the state whose repre- 
sentative has been coerced may invoke the coercion as invalidating its 
consent only with respect to the particular clauses of the treaty to which 
the coercion relates. 


Commentary 


(1) There appears to be general agreement that acts of coercion or 
threats applied to individuals with respect to their own persons or in 
their personal capacity in order to procure the signature, ratification, ac- 
ceptance or approval of a treaty will necessarily justify the state in 
invoking the nullity of the treaty.** History provides a number of in- 
stances of the alleged employment of coercion against not only negotiators 
but members of legislatures in order to procure the signature or ratifica- 
tion of a treaty. Amongst those instances the Harvard Research Draft 
lists: 8° the surrounding of the Diet of Poland in 1773 to coerce its mem- 
bers into accepting the treaty of partition; the coercion of the Emperor of 
Korea and his ministers in 1905 to obtain their acceptance of a treaty of 
protection; the surrounding of the national assembly of Haiti by United 
States forces in 1915 to coerce its members into ratifying a convention. 
It is true that in some instances it may not be possible to distinguish com- 
pletely between coercion of a head of state or minister as a means of 
coercing the state itself and coercion of them in their personal capacities. 
For example something like third-degree methods of pressure were em- 
ployed in 1989 for the purpose of extracting the signatures of President 
Hacha and the Foreign Minister of Czechoslovakia to a treaty creating a 
German protectorate over Bohemia and Moravia, as well as the gravest 
threats against their state. Nevertheless, the two forms of coercion, al- 
though they may sometimes be combined, are, from a legal point of view, 
somewhat different; the Commission has accordingly placed them in 
separate articles. : 

(2) The present article deals with the coercion of the individual repre- 
sentatives ‘‘in their personal capacities.’? This phrase is intended to cover 
any form of constraint of or threat against a representative affecting him 
as an individual and not as an organ of his state. It would therefore 
include not only a threat to his person, but a threat to ruin his career by 


34 MoNair, op. oit, pp. 207-209. 86 Ibid., pp. 1155-1159. 
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exposing a private indiscretion, as would also a threat to injure a member , 
of the representative’s family with a view to coercing the representative, 

(3) The Commission gave consideration to the question whether coercion 
of a representative, as distinct from coercion of the state, should render 
the treaty ipso facto void or whether it should merely entitle it to invoke 
the coercion of its representative as invalidating its consent to the treaty. 
It concluded that the use of coercion against the representative of a state 
for the purpose of procuring the conclusion of a treaty would be a matter 
of such gravity that the article should provide for the absolute mle of 
a consent to a treaty so obtained. 

(4) On the other hand, if the coercion hag been employed against a 
representative for the purpose of extracting his assent to particular 
clauses only of a treaty and these clauses are separable from the rest of 
the treaty under the conditions specified in Article 46, it seems logical that 
the injured party should have the right, if it wishes, to treat the coercion 
as invalidating its consent to those clauses alone. Otherwise, the injured 
party might be obliged to waive the coercion of its representative with 
respect to part of the treaty in order not to lose the benefit of the re- 
mainder of the treaty. 


ARTIOLE 36 
Coercion of a state by the threat or use of force 


Any treaty the conclusion of which was procured by the threat or use 
of force in violation of the principles of the Charter of the United Nations 
shall be void. 


Commentary 


(1) The traditional doctrine prior to the Covenant of the League of 
Nations was that the validity of a treaty was not affected by the fact that 
it had been brought about by the threat or use of force. However, this 
doctrine was simply a reflection of the general attitude of international 
law during that era towards the legality of the use of force for the settle- 
ment of international disputes. With the Covenant and the Pact of Paris 
there began to develop a strong body of opinion which advocated that the 
validity of such treaties ought no longer to be recognized. The endorse- 
ment of the criminality of aggressive war in the Charters of the Allied 
military tribunals for the trial of the Axis war criminals, the clear-cut 
prohibition of the threat or use of force in Article 2, paragraph 4, of the 
Charter of the United Nations, together with the practice of the United 
Nations itself, have reinforced and consolidated this opinion. The Com- 
mission considers that these developments justify the conclusion that the 
invalidity of a treaty procured by the illegal threat or use of force is a 
principle which is lex lata in the international law of today. 

(2) Some authorities, it is true, while not disputing the moral value of 
the principle, have hesitated to accept it as a legal rule. The arguments 
are that to recognize the principle as a legal rule may open the door to the 
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evasion of treaties by encouraging unfounded assertions of coercion and 
that the rule will be ineffective because the same threat or compulsion 
that procured the conclusion of the treaty will also procure its execution, 
whether the law regards it as valid or invalid. Important though it may 
be not to overlook the existence of these difficulties, they do not appear 
to the Commission to be of such a kind as to call for the omission from the 
present articles of a principle of invalidity springing from the most funda- 
mental provisions of the Charter, the relevance of which in the law of 
treaties as in other branches of international law cannot today be re- 
garded as open to question. 

(8) If the notion of coercion is confined, as the Commission thinks it 
must be, to a threat or use of force in violation of the principles of the 
Charter, the possibilities of a plausible abuse of this ground of invalidity 
do not appear to be any greater than in cases of fraud or error or than in 
cases of a claim to terminate a treaty on the ground of an alleged breach 
or of a fundamental change in the circumstances. Some members of the 
Commission expressed the view that any other forms of pressure, such as 
a threat to strangle the economy of a country, ought to be stated in the 
article as falling within the concept of coercion. The Commission, how- 
ever, decided to define coercion in terms of a ‘‘threat or use of force in 
violation of the principles of the Charter,’’ and considered that the pre- 
cise scope of the acts covered by this definition should be left to be de- 
termined in practice by interpretation of the relevant provisions of the 
Charter. 

(4) Again, even if sometimes a state should initially be successful in 
achieving its objects by a threat or use of force, it cannot be assumed in 
the circumstances of today that a rule nullifying a treaty procured by 
such unlawful means would not prove meaningful and effective. The 
existence, universal character and effective functioning of the United 
Nations in themselves provide the necessary framework for the operation 
of the rule formulated in the present article. 

(5) The Commission considered that the rule should be stated in as 
simple and categorical terms as possible. The article therefore provides 
that: ‘‘Any treaty the conclusion of which was procured by the threat or 
use of force in violation of the principles of the Charter of the United 
Nations shall be void.” The principles regarding the threat or use of 
force laid down in the Charter are, in the opinion of the Commission, rules 
of general international law which are today of universal application. It 
was therefore considered to be both legitimate and appropriate to frame 
the article in terms of the principles of the Charter. At the same time, 
the phrase ‘‘violation of the principles of the Charter’’ was chosen rather 
than ‘‘violation of the Charter,’’ in order that the article should not ap- 
pear to be confined in its application to Members of the United Nations. 

(6) The Commission further considered that a treaty procured by a 
threat or use of force in violation of the principles of the Charter must 
be characterized as void, rather than as voidable. The prohibitions on the 
threat or use of force contained in the Charter are rules of international 
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law the observance of which is legally a matter of concern to every state. 
Even if it were conceivable that after being liberated from the influence of 
` a threat or of a use of force a state might wish to allow a treaty procured 
from it by such means, the Commission considered it essential that the 
treaty should be regarded as a law void ab initio. This would enable the 
state concerned to take its decision in regard to the maintenance of the 
treaty in a position of full legal equality with the other state. If, there- 
fore the treaty were maintained in force, it would in effect be by the con- 
clusion of a new treaty and not by the recognition of the validity of a 
treaty procured by means contrary to the most fundamental principles of 
the Charter of the United Nations. 


ARTIOLE 37 


Treaties conflicting with a peremptory norm of general international law 
(jus cogens) 


A treaty is void if it conflicts with a peremptory norm of general inter- 
national law from which no derogation is permitted and which can be 
modified only by a subsequent norm of general international law having 
the same character. 


Commentary 


(1) The opinion of writers has been divided upon the question whether 
international law recognizes the existence. within its legal order of rules 
having the character of jus cogens, that is, rules from which the law 
does not permit any derogation. Some writers, considering that the opera- 
tion even of the most general rules of international law still falls short 
of being universal, deny that any rule can properly be regarded as a jus ` 
cogens from which individual states are not competent to derogate by 
agreement between themselves. But whatever imperfections international 
law may still have, the view that in the last analysis there is no rule from 
which states cannot at their own free will contract out has become in- 
creasingly difficult to sustain. The law of the Charter concerning the 
prohibition of the use of force in reality presupposes the existence in inter- 
national law of rules having the character of jus cogens." This being so, 
the Commission concluded that in codifying the law of treaties it must 
take the position that today there are certain rules and principles from 
which states are not competent to derogate by a treaty arrangement. 

(2) The formulation of the rule, however, is not free from difficulty, 
since there is not as yet any generally recognized criterion by which to 
identify a general rule of international law as having the character of 
jus cogens. Moreover, it is undeniable that the majority of the general 
rules of international law do not have that character and that states may 
contract out of them by treaty. The general law of diplomatic inter- 

36 See for example G. Schwarzenberger, International Law (8rd edition), Vol I, 
pp. 426-427, 

37 Bee MeNair, op. cst., pp. 218-214. 
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course, for example, requires that certain treatment be accorded to diplo- 
matic representatives and forbids the doing of certain acts with respect to 
diplomats; but these rules of general international law do not preclude 
individual states from agreeing between themselves to modify the treat- 
ment to be accorded reciprocally to each other’s representatives. It 
would therefore be going much too far to state that a treaty is void if its 
provisions conflict with a rule of general international law. 

(3) The emergence of rules having the character of jus cogens is com-. 
paratively recent, while international law is in -process of rapid develop- 
ment. The Commission considered t the right course to be to provide in 
general terms that a treaty is -is void if it conflicts with a rule of jus cogens 
and to leave the full content of this rule to be worked out in state practice 
and in the jurisprudence of international tribunals. Some members of the 
Commission felt that there might be advantage in specifying, by way of 
illustration, some of the most obvious and best settled rules of jus cogens 
in order to indicate by by these examples the general nature and scope of the 
‘rule contained in the article. Examples suggested included: (a) a treaty 
contemplating an unlawful use of force contrary to the principles of the 
Charter; (b) a treaty contemplating the performance of any other act 
criminal. under international law; and (c) a treaty contemplating or 
conniving at the commission of. acts, such as trade in slaves, piracy or 
genocide, in the suppression of which every state is called upon to co- 
operate. Other members expressed the view that, if examples were given, 
it would be undesirable to appear to limit the scope of the article to cases 
involving acts which constitute crimes under international law; treaties 
violating human rights or the principle of self-determination were men- 

tioned as other possible examples. The Commission, however, decided 
against including any examples of rules of jus cogens in | the article for two 
reasons. First, the mention of some ‘cases of treaties void for conflict 
with a rule of jus cogens might, even with the most careful drafting, lead 
to misunderstanding as to the position concerning other cases not men- 
tioned in the article. Secondly, if the Commission were to attempt to draw 
up, even on a selective basis, a list of the rules of international law which 
are to be regarded as having the character of jus cogens, it might find 
itself engaged in a prolonged study of matters which fall outside the scope 
of the present articles. 

(4) Accordingly, the article, simply provides that a treaty is void ‘‘if 
it conflicts with a peremptory norm of general international law from 
which no derogation is permitted and which can be modified only by a 
subsequent norm of general international law having the same char- 
acter.” This provision makes it plain that nullity attaches to a treaty 
under the article only if the rule with which it conflicts is a peremptory 
norm‘ of general international law from which no derogation is permitted, 
even by agreement between particular states. On the other hand, _it_would 
clearly be wrong to regard even rules of jus cogens as immutable and in- 
capable “of modification in the light of. future_developments. As any 
Modification of a rule of ; jus cogens would 4 today most probably be ef- 
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fected by the conclusion of a general multilateral treaty, the Commission 
thought it desirable to make it plain by the wording of the article that a 
ae aa ae treaty ty establishing a new rule of jus cogens would 
article ER a aE fs OR I as peremptory norms of general inian 
national law from which no derogation is permitted ‘‘and which can be 
modified only by a subsequent norm of general international law having 
the same character.” 

(5) The Commission considered the question whether the nullity re- 
sulting from the application of the article should in all cases attach to the 
whole treaty or whether severance of the offending provisions from the 
rest of the treaty might be admissible under the conditions laid down in 
Article 46. Some members were of the opinion that it was undesirable to 
-prescribe that the whole treaty should be brought to the ground in cases 
where only one part—and that a small part—of the treaty was in conflict 
with a rule of jus cogens. Other members, however, took the view that 
rules of jus cogens are of so fundamental a character that, when parties 
conclude a treaty which conflicts in any of its clauses with an already ex- 
isting rule of jus cogens, the treaty must be considered totally invalid. 
In such a case it was open to the parties themselves to revise the treaty so 
as to bring it into conformity with the law; and if they did not do so, the 
law must attach the sanction of nullity to the whole transaction. This was 
the view which prevailed in the Commission and the article does not, 
therefore, admit any severance of the offending clauses from the rest of 
the treaty in cases falling under its provisions. 


SECTION IN: TERMINATION OF TREATIES 
ARTILE 38 
Termination of treaties through the operation of their own provisions 
1. A treaty terminates through the operation of one of its provisions: 


(a) On such date or on the expiry of such period as may be fixed in 
the treaty; 

(b) On the taking effect of a resolutory condition laid down in the 
treaty; 

(c) On the occurrence of any other event specified in the treaty as 
bringing it to an end. 

2. When a party has denounced a bilateral treaty in conformity with 
the terms of the treaty, the treaty terminates on the date when the 
denunciation takes effect. 

3. (a) When a party has denounced or withdrawn from a multilateral 
treaty in conformity with the terms of the treaty, the treaty ceases to 
apply to that party as from the date upon which the denunciation or 
withdrawal takes effect. 

(6) A multilateral treaty terminates if the number of the parties is 
reduced below a minimum number laid down in the treaty as necessary 


s 
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for its continuance in force. It does not, however, terminate by reason 
only of the fact that the number of the parties falls below the number 
specified in the treaty as necessary for its entry into force. 


Commentary 


(1) The majority of modern treaties contain clauses fixing their dura- 
tion or the date of their termination or a condition or event which is to 
bring about their termination, or providing for a right to denounce or 
withdraw from the treaty. In these cases the termination of the treaty 
is brought about by the provisions of the treaty itself and how and when 
this is to happen is essentially a question of interpreting and applying the 
treaty. The present article sets out the basic rules governing the termina- 
tion of a treaty through the application of its own provisions. 

(2) The treaty clauses are very varied.** Many treaties provide that 
they are to remain in force for a specified period of years or until a part- 
ticular date or event; others provide for the termination of the treaty 
through the operation of a resolutory condition. Specific periods fixed 
by individual treaties may be of very different lengths, periods between one 
and twelve years being usual but longer periods up to twenty, fifty and 
even ninety-nine years being sometimes found. More common in modern 
practice are treaties which fix a comparatively short initial period for their 
duration, such as five or ten years, but at the same time provide for their 
continuance in force after the expiry of the period subject to a right of de- 
nunciation or withdrawal. These provisions normally take the form either 
of an indefinite continuance in force of the treaty subject to a right of 
denunciation on six or twelve months’ notice or of a renewal of the treaty 
for successive periods of years, subject to a right of denunciation or 
withdrawal on giving notice to that effect six months before the expiry 
of each period. Some treaties fix no period for their duration and simply 
provide for a right to denounce or withdraw from the treaty, either with 
or without a period of notice. Occasionally, a treaty which fixes a single 
specifie period, such as five or ten years, for its duration allows a right 
of denunciation or withdrawal even during the currency of the period. 

(3) Paragraph 1 sets out the rules governing the time at which a treaty 
comes to an end by the operation of the various types of terminating pro- 
vision found in treaties. Some members felt that these rules were self- 
evident and did not really need to be stated; but the Commission con- 
sidered that, although they follow directly from the application of the 
provisions in question, the rules are the governing rules and therefore 
should have a place in a codifying convention. Some members suggested 
that the ‘‘oceurrence of any other event,’’ in sub-paragraph (c), was 
already covered by the ‘‘resolutory condition.’’ As, however, a clause 
providing for a terminating ‘‘event’’ is not always expressed in the form 
of a term or of a condition, it was thought preferable to include sub-para- 
graph (c) so as to ensure that no case could be said not to have been 
covered. 


88 See Handbook of Final Clauses (ST/LEG.8), pp. 54-78. 
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(4) Paragraphs 2 and 3 deal with cases where the treaty comes to ah 
end through the operation of a clause providing for a right to denounce 
or withdraw from it. If this is only a particular example of termination 
through the operation of a resolutory condition, it has a special importance 
for two reasons. First, it is a condition which brings the treaty to an end 
at the will of the individual party; secondly, it is extremely common in 
multilateral treaties. Clearly, denunciation of a bilateral treaty brings 
the treaty itself to an end and paragraph 2 so provides. The denunciation 
of a multilateral treaty, on the other hand, by a single party or the with- 
drawal of a single party from the treaty does not normally put an end 
to the treaty; the effect is merely that the treaty ceases to apply to the 
party in question. Paragraph 8 (a) states this general rule. 

(5) In some cases, a multilateral treaty which is subject to denunciation 
or withdrawal does provide for the termination of the treaty itself, if de- 
nunciations or withdrawals should reduce the number of parties below 
a certain figure. For example, the Convention on the Political Rights 
of Women ® provides that it ‘‘shall cease to be in force as from the date 
when the denunciation which reduces the number of parties to less than six 
becomes effective.” In some cases the minimum number of surviving 
parties required by the treaty to keep it alive is even smaller, e.g., five in 
the case of the Customs Convention on the Temporary Importation of 
Commercial Road Vehicles +° and three in the case of the Convention 
Regarding the Measurement and Registration of Vessels Employed in 
Inland Navigation.*t In other, perhaps less frequent, cases a larger num- 
ber is required to maintain the treaty in force. Clearly, provisions of this 
kind establish what is really a resolutory condition and, as paragraph 3 (b) 
states, the treaty terminates when the number of parties falls below the 
specified minimum. 

(6) A further point arises as to whether a multilateral treaty, the entry 
into force of which was made dependent upon its ratification, acceptance, 
ete., by a given minimum number of states, automatically ceases to be in 
force, should the parties afterwards fall below that number as a result of 
denunciations or withdrawals. The better opinion,** it is believed, is that 
this is not a necessary effect of a drop in the number of the parties below 
that fixed for the treaty’s entry into force. The treaty provisions in 
question relate exclusively to the conditions for the entry into force of the 
treaty and, if the negotiating states had intended the minimum number 
of parties fixed for that purpose to be a continuing condition of the 
validity of the treaty, it would have been both easy and natural for them 
so to provide. In some cases, it is true, a treaty which fixes a low mini- 
mum number of parties for entry into force prescribes the same number 
for the cessation of the treaty. But there is no general practice to that 


89 United Nations Treaty Series, Vol. 193, p. 185, Art. 8. 

40 Handbook of Final Clauses (ST/LEG.6), p. 58. 

41 Ibid., pp. 72~78. 

«3 Cf. BH. Giraud, ‘Modification et terminaison des traités collectifs,’’ Annuaire de 
VInstitut de droit international, Vol. 49, Tome I, 1961, p. 62. 
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effect, and the fact that this has not been a regular practice in cases where 
a larger minimum number, such as ten or twenty, has been fixed for entry 
into force seems significant. At any rate, when the number for entry into 
force is of that order of magnitude, it does not seem desirable that the 
application of the treaty should be dependent on the number of parties 
not falling below that number. The remaining parties, if unwilling to 
continue to operate the treaty with the reduced number, may themselves 
either join together to terminate it or separately exercise their own right 
of denunciation or withdrawal. Paragraph 8 (b) therefore also provides 
that a treaty is not terminated ‘‘by reason only of the fact” that the 
number of its parties falls below that prescribed for its original entry 
into force. 


ARTIOLE 89 
Treaties containing no provisions regarding their termination 


A treaty which contains no provision regarding its termination and 
which does not provide for denunciation or withdrawal is not subject to 
denunciation or withdrawal unless it appears from the character of the 
treaty and from the circumstances of its conclusion or the statements 
of the parties that the parties intended to admit the possibility of a de- 
nunciation or withdrawal. In the latter case, a party may denounce or 
withdraw from the treaty upon giving to the other parties or to the 
depositary not less than twelve months’ notice to that effect. 


Commentary 


(1) Article 39 covers the termination of treaties which neither contain 
any provision regarding their duration or termination nor mention any 
right for the parties to denounce or withdraw from it. Such treaties 
are not uncommon, recent examples being the Charter of the United 
Nations, the four Geneva Conventions on the Law of the Sea and the 
Vienna Convention on Diplomatic Relations. The question is whether they 
are to be regarded as terminable only by common agreement or whether 
individual parties are under any conditions to be considered as having an 
implied right to withdraw from the treaty upon giving reasonable notice 
to that effect. 

(2) In principle, the answer to the question must depend on the in- 
tention of the parties in each case, and the very character of some treaties 
excludes the possibility that the contracting states could have intended 
them to be open to unilateral denunciation or withdrawal at the will of an 
individual party. Treaties of peace and treaties fixing a territorial 
boundary are examples of such treaties. Many treaties, however, are not 
of a kind with regard to which it can be said that to allow a unilateral 
right of denunciation or withdrawal would be inconsistent with the char- 
acter of the treaty; for the normal practice today in the case of most 
categories of treaties is either to fix a comparatively short period for their 
duration or to provide for the possibility of termination or withdrawal, 
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No doubt, one possible point of view would be that, since the parties In 
many cases do provide expressly for a unilateral right of denunciation 
or withdrawal, their silence on the point in other cases must be interpreted 
as excluding such a right. Some authorities,“* basing themselves on the 
Declaration of London of 1871 and certain state practice, take the position 
that an individual party may denounce or withdraw from a treaty only 
when such denunciation or withdrawal is provided for in the treaty or 
consented to by all the other parties. The Declaration of London and 
the state practice in question, however, relate to peace treaties or other 
treaties designed to establish enduring territorial settlements, in other 
words, to treaties where an intention to admit a right of unilateral de- 
nunciation or withdrawal is excluded by the character of the treaty. 
In many other types of treaty the widespread character of the practice 
making the treaty subject to denunciation or withdrawal suggests that it 
would be unsafe to draw the conclusion from the mere silence of the 
parties on the point that they necessarily intended to exclude any possi- 
bility of denunciation or withdrawal. For this reason a number of other 
authorities “ take the position that a right of denunciation or withdrawal 
may properly be implied under certain conditions in some types of treaties, 
and more especially in commercial treaties and in treaties of alliance. 

(3) The difficulty of the problem is well illustrated by the discussions 
which took place at the Geneva Conference on the Law of the Sea concern- 
ing the insertion of denunciation clauses in the four conventions drawn up 
at that Conference." None of the conventions contains a denunciation 
clause. They provide only that after five years from the date of their 
entry into force any party may at any time request the revision of the 
Convention, and that it will be for the General Assembly to decide upon 
the steps, if any, to be taken in respect of the request. The Drafting 
Committee, in putting forward this revision clause, observed that its in- 
clusion ‘‘made unnecessary any clause on denunciation.’’ Proposals had 
previously been made for the inclusion of a denunciation clause and these 
were renewed in the plenary meeting, notwithstanding the view of the 
Drafting Committee. Some delegates thought it wholly inconsistent with 
the nature of the codifying conventions to allow denunciation; some 
thought that a right of denunciation existed anyhow under customary 
law; others considered it desirable to provide expressly for denunciation 
in order to take account of possible changes of circumstances. The pro- 
posal to include the clause in the ‘‘codifying’’ conventions was rejected 
by 32 votes to 12, with 23 abstentions. A similar proposal was also made 
with reference to the Fishing and Conservation Convention, which formu- 


43 See Article 34 of the Harvard Research Draft, pp. 1178-1183; O. Rousseau, 
Principes généraux du droit international public, pp. 626-548. 

44 See Hall, International Law, 8th Edition, p. 405; Oppenheim, International Law, 
8th Edition, Vol. 1, p. 938; McNair, Law of Treaties, 1961, pp. 501-505; Sir Gerald 
Fitzmaurice, Second Report on the Law of Treaties, Yearbook of the International 
Law Commission, 1957, Vol. I, p. 22. 

45 United Nations Conference on the Law of the Sea, Oficial Records, Vol. II, pp. 
19, 56 and 68. 
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‘lated entirely new law. Here, opponents of the clause argued that a right 

of denunciation would be out of place in a convention which created new 
law and was the result of negotiation. Advocates of the clause, on the 
other hand, regarded the very fact that the convention created new law 
ag justifying and indeed requiring the inclusion of a right of denunciation. 
Again, the proposal was rejected, by 25 votes to 6, with no less than 385 
abstentions. As already mentioned, no clause of denunciation or with- 
drawal was inserted in these conventions and at the subsequent Vienna 
Conferences on Diplomatic and Consular Intercourse the omission of the 
clause from the conventions on those subjects was accepted without dis- 
cussion. However, any temptation to generalize from these Conferences 
as to the intentions of the parties in regard to the denunciation of ‘‘law- 
making’’ treaties is discouraged by the fact that other conventions, such 
as the Genocide Convention and the Geneva Conventions of 1949 on 
prisoners of war, sick and wounded, ete. expressly provide for a right of 
denunciation. 

(4) The contention was put forward in the Commission that, in order 
to safeguard the security of treaties, the absence of any provision in the 
treaty should be interpreted in every case as excluding any right of uni- 
lateral denunciation or withdrawal without the agreement of the other 
party. Some members, on the other hand, considered that in certain 
types of treaty, such as treaties of alliance, the presumption as to the in- 
tentions of the parties was the other way round, with the result that a 
right of denunciation or withdrawal after reasonable notice should be 
implied in the treaty unless there were indications of a contrary intention. 
Certain other members took the view that, while the omission of any pro- 
vision for it in the treaty did not exclude the possibility of implying a 
right of denunciation or withdrawal, the existence of such a right was not 
to be implied from the character of the treaty alone. According to these 
members, the intention of the parties was essentially a question of fact to 
be determined not merely by reference to the character of the treaty but 
by reference to all the circumstances of the case. This view prevailed in 
the Commission and is embodied in Article 39. 

(5) The article states that a treaty not making any provision for its 
termination or for denunciation or withdrawal is not subject to denuncia- 
tion or withdrawal unless ‘‘it appears from the character of the treaty and 
from the circumstances of its conclusion or the statements of the parties 
that the parties intended to admit the possibility of denunciation or with- 
drawal.’’ Under this rule, the character of the treaty is only one of the 
elements to be taken into account and a right of denunciation or with- 
drawal will not be implied unless it appears from the general circumstances 
of the case, including the statements of the parties, that the parties in- 
tended to allow the possibility of unilateral denunciation or withdrawal. 
The statement of one party would not, of course, be sufficient to establish 
that intention, unless it appeared to meet with the express or tacit assent 
of the other parties. The term ‘‘statements of the parties,’’ it should be 
added, was not meant by the Commission to refer only to statements 
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forming part of the travaux préparatoires of the treaty, but was meant’ 
also to cover subsequent statements showing the understanding of the 
parties as to the possibility of denouncing or withdrawing from the treaty; 
in other words, it was meant to cover interpretation of the treaty by ref- 
erence to ‘‘subsequent conduct’’ as well as by reference to the travaux 
préparatoires. i 

(6) The period of notice is twelve months. An alternative would be 
simply to say ‘‘reasonable’’ notice; but as the purpose of the article is to 
clarify the position where the parties have failed to deal with the question 
of the termination of the treaty, the Commission preferred to propose a 
specific period of notice. A period of six months’ notice is sometimes 
found in termination clauses, but this is usually where the treaty is of the 
renewable type and is open to denunciation by a notice given before or at 
the time of renewal. Where the treaty is to continue indefinitely subject to 
a right of denunciation, the period of notice is more usually twelve months, 
though admittedly in some cases no period of notice is required. In 
formulating a general rule, the Commission considered it to be desirable 
to lay down a longer rather than a shorter period in order to give adequate 
protection to the interests of the other parties to the treaty. 


ARTIOLE 40 
Termination or suspension of the operation of treaties by agreement 


1. A treaty may be terminated at any time by agreement of all the 
parties. Such agreement may be embodied: 

(a) In an instrument drawn up in whatever form the parties shall 
decide; 

(b) In communications made by the parties to the depositary or to 
each other. 

2. The termination of a multilateral treaty, unless the treaty itself 
otherwise prescribes, shall require, in addition to the agreement of all 
the parties, the consent of not less than two thirds of all the states which 
drew up the treaty; however, after the expiry of ... years the agree- 
ment only of the states parties to the treaty shall be necessary. 

3. The foregoing paragraphs also apply to the suspension of the opera- 
tion of treaties. 


Commentary 


(1) The termination of a treaty or the suspension of its operation by 
agreement is necessarily a process which involves the conclusion of a new 
“treaty” in some form or another. From the point of view of inter- 
national law, as stated in Article 1 of the Commission’s draft articles, 
the agreement may be any international agreement in written form, 
whether embodied in a single instrument or in two or more related instru- 
ments and whatever its particular designation. It is true that the view 
has sometimes been put forward that an agreement terminating a prior 
treaty must be cast in the same form as the treaty which is to be termi- 
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nated or at least be a treaty form of ‘‘equal weight.” However, it reflects 
the constitutional practice of particular states,“ not a general rule of 
international law. It is always for the states concerned themselves to 
select the appropriate instrument or procedure for bringing a treaty to an 
end, and, in doing so, they will no doubt take into account their own 
constitutional requirements. So far as international law is concerned, all 
that is required is that the parties to the prior treaty should have entered 
into an agreement to terminate it, whether they conclude that agreement 
by a formal instrument or instruments or by a ‘‘treaty in simplified form,’’ 

(2) Paragraph 1 of Article 40 therefore provides that a treaty may 
be terminated at any time by agreement of all the parties, and that the 
agreement may be embodied in an instrument drawn up in whatever form 
the parties shall decide. The paragraph further underlines that the agree- 
ment may be embodied in communications made by the parties to the 
depositary or to each other. In some cases, no doubt, the parties will 
think it desirable to use a formal instrument. In other cases, they may 
think it sufficient to express their consents through the diplomatie channel 
or, in the case of multilateral treaties, by communications made through 
the depositary. As to the latter procedure, in modern practice communi- 
cations through the depositary are a normal means of obtaining the con- 
sents of the interested states in matters touching the operation of the ‘‘final 
clauses’’ of the treaty; it would seem to be a convenient procedure to use 
for effecting the termination of a treaty by an agreement in simplified 
form. 

(3) Paragraph 1, as already noted, provides that the consent of all the 
parties to a treaty is necessary for its termination by agreement. Bach 
party to a treaty has a vested right in the treaty itself of which it cannot 
be deprived by a subsequent treaty to which it is not a party or to which 
it has not given its assent. The application of this rule to multilateral 
treaties tends to result in somewhat complicated situations, because it is 
very possible that some parties to the earlier treaty may fail to become 
parties to the terminating agreement. In that event, the problem may 
arise whether the earlier treaty is to be regarded as terminated inter se 
the parties to the later treaty but still in force in other respects. Further 
reference to this matter is made in the commentary to the next article. 
Here it suffices to say that, whatever the complications, it is a strongly 
entrenched rule of international law that the consent of every party is, in 
principle, necessary to the termination of any treaty bilateral or multi- 
lateral; it is this rule which is safeguarded in the opening sentence of 
paragraph 1 of the present article. 

(4) Paragraph 2 deals with the question whether in the case of a multi- 
lateral treaty the consent of all the parties is necessarily sufficient for its 
termination or whether account might also be taken of the interests of 
the other states still entitled to become parties under the terms of the treaty. 


46 See an observation of the United States representative at the 49th meeting of the 
Social Committee of the Economic and Social Council (H/AC.7/8R.49, p. 8), to which 
Sir Gerald Fitzmaurice drew attention. 
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Some members of the Commission were inclined to the opinion that, if a 
state had not shown enough interest in a treaty to take the necessary 
steps to become a party before the time arrived when its termination was 
under discussion, there was no case for making the termination of the 
treaty conditional upon its consent. However, it was pointed out that 
quite a number of multilateral conventions, especially those of a technical 
character, require only two or a very small number of ratifications or 
acceptances to bring them into force; and that it did not seem right that 
the first two or three states to deposit instruments of ratification or 
acceptance should have it in their power to terminate the treaty without 
regard to the wishes of the other states which drew up the treaty. It was 
also recalled that in drafting Article 9 concerning the opening of a treaty 
to additional states the Commission had thought it necessary that all the 
states which had drawn up the treaty should have a voice in the matter 
for a certain period of time. The Commission decided that it ought to 
follow the same approach in the present article; paragraph 2 accordingly 
provides that until the expiry of . . . years the consent of the states which 
drew up the treaty should be required in addition to that of the actual 
parties. As in the case of Article 9, the Commission preferred to await the 
comments of governments on the question before suggesting the length of 
the period during which this provision should apply. 

(5) Paragraph 3 provides that the rules laid down in the article apply 
equally to the suspension of the operation of a treaty. 


Agrione 41 
Termination implied from entering into a subsequent treaty 


1. A treaty shall be considered as having been impliedly terminated in 
whole or in part if all the parties to it, either with or without the addition 
of other states, enter into a further treaty relating to the same subject- 
matter and either: 


(a) The parties in question have indicated their intention that the 
matter should thereafter be governed by the later treaty; or 

(b) The provisions of the later treaty are so far incompatible with 
those of the earlier one that the two treaties are not capable of being 
applied at the same time. 

2. However, the earlier treaty shall not be considered as having been 
terminated where it appears from the circumstances that the later treaty 
was intended only to suspend the operation of the earlier treaty. 


Commentary 


(1) The previous article concerns cases where the parties to a treaty 
enter into a later agreement for the express purpose of terminating the 
treaty. The present article deals with cases where the parties, without 
expressly terminating or modifying the first treaty, enter into another 
treaty which is so far incompatible with the earlier one that they must be 
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considered to have intended to abrogate it. Where the parties to the two 
treaties are identical, there can be no doubt that, in concluding the second 
treaty, they are competent to abrogate the earlier one; for that is the very 
core of the rule contained in the previous article. Even where the parties 
to the two treaties are not identical, the position is clearly the same if the 
parties to the later treaty include all the parties to the earlier one; for what 
the parties to the earlier treaty are competent to do together, they are 
competent to do in conjunction with other states. The sole question there- 
fore is whether and under what conditions the conclusion of the further 
incompatible treaty must be held by implication to have terminated the 
earlier one. 

(2) This question is essentially one of the construction of the two treaties 
in order to determine the extent of their incompatibility and the intentions 
of the parties with respect to the maintenance in force of the earlier one. 
Some members of the Commission felt that for this reason the question 
ought not to be dealt with in the present report as one of termination, but 
should be left over for consideration at the next session at which the 
Special Rapporteur would be submitting draft articles on the application 
of treaties. However, it was pointed out that, even if it were true that a 
preliminary question of interpretation was involved in these cases, there 
was still a need to determine the conditions under which the interpretation 
should be held to lead to the conclusion that the treaty had been termi- 
nated. The Commission decided provisionally, and subject to reconsidera- 
tion at its next session, to retain Article 41 in its present place among the 
articles dealing with ‘‘termination’’ of treaties. 

(8) Paragraph 1 therefore seeks to formulate the conditions under 
which the parties to a treaty are to be understood as having intended to 
terminate it by concluding a later treaty conflicting with it. The wording 
of the two clauses in paragraph 1 is based upon the language used by 
Judge Anzilotti in his separate opinion in the Electricity Company of 
Sofia case,*7 where he said: 


‘‘There was no express abrogation. But it is generally agreed that, 
beside express abrogation, there is also tacit abrogation resulting from 
the fact that the new provisions are incompatible with the previous 
provisions, or that the whole matter which formed the subject of these 
latter is henceforward governed by the new provisions.’’ 


That case, it is true, concerned a possible conflict between unilateral 
declarations under the optional clause and a treaty, and the Court itself 
did not accept Judge Anzilotti’s view that there was any incompatibility 
between the two instruments. Nevertheless, the two tests put forward by 
Judge Anzilotti for determining whether a tacit abrogation had taken 
place appeared to the Commission to contain the essence of the matter. 
(4) Paragraph 2 merely provides that the earlier treaty shall not be 
considered to have been terminated where it appears from the circum- 
stances that a later treaty was intended only to suspend the operation of 


47 P.O.LJ., Series A/B, No. 77, p. 92. 
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the earlier one. Judge Anzilotti, it is true, in the above-mentioned opinion 
considered that the declarations under the optional clause, although in his 
view incompatible with the earlier treaty, had not abrogated it because of 
the fact that the treaty was of indefinite duration, whereas the declara- 
tions were for limited terms. But it could not be said to be a general 
principle that a later treaty for a fixed term does not abrogate an earlier 
treaty expressed to have a longer or indefinite duration. It would depend 
entirely upon the intention of the states in concluding the second treaty, 
and it is probable that in most cases their intention would have been to 
cancel rather than suspend the earlier treaty. 

(5) The Commission considered whether it should add a further para- 
graph dealing with the question of the termination of a treaty as between 
certain of its parties only in cases where those parties alone enter into a 
later treaty which conflicts with their obligations under the earlier one. 
In such cases, parties to the earlier treaty, as stressed in paragraph 3 of 
the commentary to the previous article, cannot be deprived of their rights 
ander it without their agreement, so that in law the later treaty, even if 
concluded between a majority of the parties to the earlier treaty, cannot 
be said to have terminated the earlier one altogether. There is, however, 
a question whether the earlier treaty terminates inter se the parties who 
enter into the later treaty. This question is so closely connected with the ~ 
problem of the application of treaties that, for the reasons given in the 
Introduction to the present articles, the Commission decided to defer the 
examination of this question until its next session when it will take up the 
problem of the application of treaties. 


ARTIOLE 42 


Termination or suspension of the operation of a treaty as a consequence 
of its breach 


1. A material breach of a bilateral treaty by one party entitles the 
other to invoke the breach as a ground for terminating the treaty or sus- 
pending its operation in whole or in part. 

2. A material breach of a multilateral treaty by one of the parties 
entitles: 

(a) Any other party to invoke the breach as a ground for suspending 
the operation of the treaty in whole or in part in the relations between 
itself and the defaulting state; 

(5) The other parties by common agreement either: 

(i) To apply to the defaulting state the suspension provided for in 
sub-paragraph (a) above; or 

(ii) To terminate the treaty or to suspend its operation in whole or 
in part. 

3. For the purposes of the present article, a material breach of a treaty 
by one of the parties consists in: 

(a) The unfounded repudiation. of the treaty; or 

(b) The violation of a provision which is essential to the effective 
execution of any of the objects or purposes of the treaty. 


* 
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. 4. The right to invoke a material breach as a ground for terminating 
or suspending the operation of part only of a treaty, which is provided 
for in paragraphs 1 and 2 above, is subject to the conditions specified in 
Article 46. 

5. The foregoing paragraphs are subject to any provisions in the 
treaty or in any related instrument which may regulate the rights of the 
parties in the event of a breach. 


Commentary 


(1) The great majority of writers ** recognize that the violation ot a 
treaty by one party may give rise to a right in the other party to abrogate 
the treaty or to suspend the performance of its own obligations under the 
treaty. A violation of a treaty obligation, as of any other obligation, may 
give rise to a right in the other party to take non-forcible reprisals and 
these reprisals may properly relate to the defaulting party’s rights under 
the treaty. Opinion differs, however, as to the extent of the right to 
abrogate the treaty and the conditions under which it may be exercised. 
Some writers,“ in the absence of effective international machinery for 
securing the observance of treaties, are more impressed with the innocent 
party’s need to have this right as a sanction for the violation of the treaty. 
These writers tend to formulate the right in unqualified terms, giving the 
innocent party a general right to abrogate the treaty in the event of a 
breach." Other writers are more impressed with the risk that a state 
may allege a trivial or even fictitious breach simply to furnish a pretext 
for denouncing a treaty which it now finds embarrassing.” These writers 
tend to restrict the right of denunciation to ‘‘material’’ or ‘‘funda- 
mental’’ breaches and also to subject the exercise of the Ahi to pro- 
cedural conditions.”? 

(2) State practice, although not lacking," does not give great as- 
sistance in determining the true extent of this right or the proper condi- 
tions for its exercise. In many cases, the denouncing state has decided 


48 Beo Harvard Law School, Research in International Law, IO, Law of Treaties, 
pp. 1081-1083; MeNair, op. cit., p. 55B.' O. Rousseau seems to have doubted whether 
customary law recognizes a right to denounce a treaty on the ground of other party’s 
non-performance, because claims to do so have ugually been objected to; but for the 
reasons given in paragraph 2 this can hardly be regarded as sufficient evidence of the 
non-existence of any such eustomary rights. 

49 E.g, Hall, op. ott, p. 408; 8. B. Crandall, Treaties, Their Making and Enforce- 
ment, p. 456; A. Cavaglieri ‘‘Ragles générales du droit de la paix,’’ Reeneil des cours 
de l’Académie de droit international (1929-1), Vol. 26, p. 585. 

50 See Oppenheim, op. ott., p. 947. 

51 E.g., MoNair, op. cit, p. 571; O. O. Hyde, International Law, Vol. 2, p. 1548; 
E. Giraud, op. cit., p. 28. ` 

52 Bee Harvard Law School, Research in International Law, IOI, Law of Treaties 
(Article 27), pp. 1077 and 1091-1092. 

58 Hackworth, Digest of International Law, Vol. 5, pp. 342-848; Harvard Law 
School, Research in International Law, III, Law of Treaties, pp. 1088-1090; McNalr, 
op. ott., pp. 553-569; A. C. Kiss, Répertoire frangais de droit international, Vol. 5, 
pp. 102-121; Fontes Juris Gentium, Series B, Sectio 1, Tomus I, part I (2), pp. 791-2. 
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for quite other reasons to put an end to the treaty and, having alleged 
the violation primarily to provide a pretext for its action, has not been 
prepared to enter into a serious discussion of the legal principles involved. 
The other party has usually contested the denunciation primarily on the 
basis of the facts; and, if it has sometimes used language appearing to deny 
that unilateral denunciation is ever justified, this has usually appeared 
rather to be a protest against the one-sided and arbitrary pronouncements 
of the denouncing state than a rejection of the right to denounce when 
serious violations are established. Thus, states which have on one oc- 
casion seemed to assert that denunciation of a treaty is always illegitimate 
in the absence of agreement have, on other occasions, themselves claimed the 
right to denounce a treaty on the basis of alleged breaches by the other 
party. 

(3) Municipal courts have not infrequently made pronouncements 
recognizing the principle that the violation of a treaty may entitle the 
innocent party to denounce it. But they have nearly always done so in 
cases where their government had not in point of fact elected to denounce 
the treaty and they have not found it necessary to examine the conditions 
for the application of the principle at all closely.“ 

(4) International jurisprudence has contributed comparatively little on 
this subject. In the case of the Diversion of Water from the River 
Meuse, Belgium contended that, by constructing certain works contrary 
to the terms of the Treaty of 1863, Holland had forfeited the right to 

‘invoke the treaty against it. Belgium did not claim to denounce the 
treaty, but it did assert a right, as a defence to Holland’s claim, to sus- 
pend the operation of one of the provisions of the treaty on the basis of 
Holland’s alleged breach of that provision, although it pleaded its claim 
rather as an application of the principle snadimplents non est adimplen- 
dum. The Court, having found that Holland had not violated the treaty, 
did not pronounce upon the Belgian contention. In a dissenting opinion, 

. however, Judge Anzilotti expressed the view °° that the principle under- 
lying the Belgian contention is ‘‘so just, so equitable, so universally recog- 
nized that it must be applied in international relations also.’’ The only 
other case that seems to be of much significance is the Tacna Arica Arbitra- 
tion." There Peru contended that by preventing the performance of 
Article 8 of the Treaty of Ancon, which provided for the holding of a 

` plebiscite under certain conditions in the disputed area, Chile had dis- 
charged Peru from her obligations under that article. The Arbitrator,” 
after examining the evidence, rejected the Peruvian contention, saying: 


54 Eg, Ware v. Hylton (1796), 3 Dallas 261; Charlton v. Kelly, 229 U.S. 447; 
Lepeschkin v. Gosweiler et Cie, Journal du droit international (1924), Vol. 51, p. 
1136; In re Tatarko, Annual Digest and Reports of Public International Law Cases, 
1949, No. 110, p. 814. 

ss P.C.I.J., Series A/B, No. 70. 

56 Ibid., p. 50; of. Judge Hudson, pp. 76-77. 

57 Reports of International Arbitral Awards, Vol. II, pp. 929 and 943-944, 

58 President Coolidge. 
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‘Tt is manifest that if abuses of administration could have the effect 
of terminating such an agreement, it would be necessary to establish 
such serious conditions as the consequence of administrative wrongs 
as would operate to frustrate the purpose of the agreement, and, in the 
opinion of the Arbitrator, a situation of such gravity has not been 
shown.”’ 


This pronouncement seems to assume that only a ‘‘fundamental’’ breach 
of Article 3 by Chile could have justified Peru in claiming to be released 
from its provisions. 

(5) The Commission was agreed that a breach of a treaty, however 
serious, did not ipso facto put an end to a treaty, and also that it was not 
open to a state simply to allege a violation of the treaty and pronounce the 
treaty at an end. On the other hand, it considered that within certain 
limits and subject to certain safeguards the right of a party to invoke the 
breach of a treaty as a ground for terminating it or suspending its opera- 
tion should be recognized. Some members considered that, in view of the 
risk of abuse, it would be dangerous for the Commission to endorse such a 
right, unless its exercise were to be made subject to control by compulsory 
reference to the International Court of Justice. Other members, while 
agreeing on the importance of providing proper safeguards against arbi- 
trary denunciation of a treaty on the ground of an alleged breach, pointed 
out that the question of providing safeguards against arbitrary action was 
a general one which affected several articles and was taken up in Article 
51; at the same time, they drew attention to the difficulties standing in the 
way of any proposal to include a clause of compulsory jurisdiction in a 
general convention. The Commission decided to formulate in the present 
article the substantive conditions under which a treaty may be terminated 
or its operation suspended in consequence of a breach, and to deal with the 
question of the procedural safeguards in Article 51. Some members, in 
agreeing to this decision, stressed that in their opinion the present article 
would only be acceptable, if the necessary procedural safeguards were 
provided in Article 51. 

(6) Paragraph 1 therefore provides that a ‘‘material’’ breach of a 
bilateral treaty by one party entitles the other to invoke the breach as a 
ground for terminating the treaty or suspending its operation in whole or 
in part. The formula ‘‘invoke as a ground’’ is intended to underline 
that the right arising under the article is not a right arbitrarily to pro- 
nounce the treaty terminated. If the other party contests the breach or 
its character as a ‘‘material’’ breach there will be a ‘‘difference’’ between 
the parties with regard to which the normal obligations incumbent upon 
the parties under the Charter and under general international law to seek 
a solution of the question by pacific means will apply. The Commission 
considered that the action open to the other party in the case of a material 
breach is either the termination or the suspension of the operation of the 
treaty in whole or in part. The right to take this action arises under the 
law of treaties independently of any right of reprisal, the principle being 
that a party cannot be called upon to fulfil obligations which the other 
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party fails to fulfil. This right would, of course, be without prejudice 
to the injured party’s right to present an international claim on the basis 
of the other party’s responsibility with respect to the breach. 

(7) Paragraph 2 covers the case of a material breach of a multilateral 
treaty and here the Commission considered that it was necessary to visual- 
ize two possible situations: (a) an individual party affected by the breach 
might react alone; or (b) the other parties to the treaty might join to- 
gether in reacting to the breach. When an individual party reacts, the 
Commission considered that its position was similar to that in the case of a 
bilateral treaty, but that its right should be limited to suspending the 
operation of the treaty in whole or in part as between itself and the de- 
faulting state. In the case of a multilateral treaty the interests of the 
other parties had to be considered, while a right of suspension provided 
adequate protection to the state directly affected by the breach. Moreover, 
the limitation of the right of the individual party to a right of suspension 
seemed particularly necessary having regard to the nature of the obliga- 
tions contained in general multilateral treaties of a law-making character. 
Indeed, the question was raised as to whether even suspension would be 
admissible in the case of law-making treaties. It was pointed out, how- 
ever, that it might be inequitable to allow a defaulting state to continue 
to enforce the treaty against the injured party, whilst itself violating its 
obligations towards that state under the treaty. Moreover, it had to be 
borne in mind that even such treaties as the Genocide Convention and the 
Geneva Conventions on the treatment of prisoners of war, sick, and wounded 
allowed: an express right of denunciation. When the other parties to a 
multilateral treaty react jointly to a breach by one party, they obviously 
have the right to do jointly what each one may do severally, and may there- 
fore jointly suspend the operation of the treaty with regard to the de- 
faulting state. Equally, if a breach by one state frustrates or undermines 
the operation of the treaty as between all the parties, the others are en- 
titled jointly to terminate or suspend the operation of the treaty in whole 
or in part. is 

(8) Paragraph:3 defines the kind of breach which may give rise to a 
right to terminate or suspend the treaty. Some authorities have in the 
past seemed to assume that any breach of any provision would suffice 
to justify the denunciation of the treaty. The Commission, however, was 
agreed that the right to terminate or suspend must be limited to cases 
where the breach was of a serious character. It preferred the term ‘‘ma- 
terial’’ to ‘‘fundamental’’ to express the kind of breach which is required. 
The word ‘‘fundamental’’ might be understood as meaning that only the 
violation of a provision directly touching the central purposes of the 
treaty can ever justify the other party in terminating the treaty. But 
other provisions considered by a party to be essential to the effective exe- 
cution of the treaty may have been very material in inducing it to enter 
into the treaty at all, even although these provisions may be of an ancillary 
character. Sub-paragraph (a) of the definition simply records that the 
repudiation of a treaty, which does not of itself terminate a treaty, is an 
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act which the other party is entitled to regard as a ‘‘material’’ breach. 
The main definition is in sub-paragraph (b) under which a breach is ‘‘ma- 
terial’’ if the provision violated is one ‘‘essential to the effective execution 
of any of the objects or purposes of the treaty.’’ 

(9) Paragraph 4 subjects the provisions in the article concerning the 
partial termination of a treaty or partial suspension of its operation to the 
conditions governing the separability of treaty provisions specified in 
Article 46. The Commission considered that this was necessary because 
even in the case of breach it would be wrong to hold the defaulting state 
afterwards to a truncated treaty the operation of which was grossly in- 
equitable between the parties. 

(10) Paragraph 5 merely reserves the rights of the parties under specific 
provisions of the treaty or of a related instrument which are applicable in 
the event of a breach. 


ARTIoLE 43 
Supervening impossibility of performance 


1. A party may invoke the impossibility of performing a treaty as a 
ground for terminating the treaty when such impossibility results from 
the total and permanent disappearance or destruction of the subject- 
matter of the rights and obligations contained in the treaty. 

2. If it is not clear that the impossibility of performance will be per- 
manent, the impossibility may be invoked only as a ground for suspend- 
ing the operation of the treaty. 

3. Under the conditions specified in Article 46, if the impossibility 
relates to particular clauses of the treaty, it may be invoked as a ground 
for terminating-or suspending the operation of those clauses only. 


Commentary 


(1) The present article concerns the termination of a treaty or the 
suspension of its operation in consequence of the fact that the total dis- 
appearance or destruction of its subject-matter has rendered its perform- 
ance permanently or temporarily impossible. The next article concerns the 
termination of a treaty in consequence of a fundamental change in the 
circumstances existing at the time when it was entered into. Cases of 
supervening impossibility of performance are ex hypothesi cases where 
there has been a fundamental change in the circumstances existing at the 
time when the treaty was entered into. Some members of the Commission 
felt that it was not easy to draw a clear distinction between the types of 
eases dealt with in the two articles and were in favour of amalgamating 
them. The Commission, however, considered that juridically ‘‘impossi- 
bility of performance’’ and a ‘‘fundamental change of circumstances’’ are 
distinct grounds for regarding a treaty as having been terminated, and 
should be kept separate. Although it was true that there might be border- 
line cases in which the two articles tended to overlap, the criteria to be 
employed in applying the articles were not the same, and to combine them 
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might lead. to misunderstanding. ‘‘Impossibility of performarice’’ was 
therefore kept distinct in the present article as a specific and separate 
ground for invoking the termination of a treaty. 

(2) Paragraph 1 provides that the total and permanent disappearance 
or destruction of the subject-matter of the rights and obligations contained 
in the treaty may be invoked as putting an end to the treaty. This may 
happen either through the disappearance or destruction of the physical 
subject-matter of the treaty or of a legal situation which was the ratson 
d’être of the rights and obligations contained in the treaty. Practice 
furnishes few examples of impossibility relating to the physical subject- 
matter of the treaty; but the type of case envisaged by the article is the 
submergence of an island, the drying up of a river, the destruction of a 
railway, hydro-electric installation, ete. by an earthquake or other disaster. 
As to impossibility resulting from the disappearance of the legal subject- 
matter of the treaty rights and obligations, an example is treaty provisions 
connected with the operation of capitulations which necessarily fall to the 
ground with the disappearance of the capitulations themselves. The dis- 
solation of a customs union might similarly render further performance of 
treaties relating to its operation impossible. 

(3) Most authorities cite the total extinction of the international per- 
sonality of one of the parties to a bilateral treaty as an‘ instance of im- 
possibility of performance. After discussion, however, the Commission 
decided against including the point in the present article, at any rate at 
the present stage of its work. It considered that it would be very mis- 
leading to formulate a provision concerning the extinction of the interna- 
tional personality of a party without at the same time dealing with, or at 
least reserving, the question of the succession of states to treaty rights and _ 
obligations. But the question of succession is a complex one which is 
already under separate study in the Commission and it was thought to be 
inadvisable to prejudge in any way the outcome of that study by attempt- 
ing to formulate in the present article the conditions under which the 
extinction of the personality of one of the parties would bring about the 
termination of a treaty. If, on the other hand, the question of state suc- 
cession were merely to be reserved by some such phrase as ‘‘subject to the 
rules governing state succession in the matter of treaties,” a provision 
stating that the ‘‘extinction of a party could be invoked as terminating 
the treaty’’ would serve little purpose. For the time being, therefore, 
extinction of the international personality of a party was omitted from 
the article, and it was noted that the point should be reconsidered when 
the Commission’s work on state succession was further advanced. - 

(4) Impossibility of performance, as a ground for the termination of the l 
treaty under this article, is something which comes about through events 
which oceur outside the treaty; and the treaty is sometimes referred to as 
terminating by operation of law independently of any action of the parties. 
The Commission recognized that in cases under this article, unlike cases of 
breach, the ground of termination, when established, might be con- 
sidered to have automatic effects on the validity of the treaty. But in 
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drawing up the article it felt bound to cast the rule in the form not of a 
provision automatically terminating the treaty but of one entitling the 
parties to invoke the impossibility of performance as a ground for termi- 
nating the treaty. The difficulty is that disputes may arise as to whether 
a total disappearance or destruction of the subject-matter of the treaty has 
in fact occurred, and in the absence of compulsory jurisdiction it would be 
inadvisable to adopt, without any qualification, a rule bringing about the 
automatic abrogation of the treaty by operation of law. Otherwise, there 
would be a risk of arbitrary assertions of a supposed impossibility of per- 
formance as a mere pretext for repudiating a treaty. For this reason, the - 
Commission considered it necessary to formulate the article in terms of a 
right to invoke the impossibility of performance as a ground for termi- 
nating the treaty and to make this right subject to the procedural require- 
ments of Article 51. 

(5) Paragraph 2 provides that if it is not clear that the impossibility 
is to be permanent, it may be invoked only as a ground for suspending 
the operation of the treaty. These cases might simply be treated as cases 
where force majeure could be pleaded as a defence exonerating a party 
from liability for non-performance. But where there is a continuing im- 
possibility of performance of continuing obligations it seems better to 
recognize that the treaty may be suspended. 

(6) Paragraph 3 applies the principle of the separability of treaty pro- 
visions to cases of impossibility of performance. Where the impossibility 
is only partial, the Commission considered that the separation of those 
parts of the treaty which had been rendered impossible of performance 
from the remainder of the treaty would be entirely appropriate and de- 
sirable, if the conditions for the separability of treaty provisions set out in 
Article 46 existed in the case. 


Agricin 44 4 
Fundamental change of circumstances g 


.1. A change in the circumstances existing at the time when the treaty 
was entered into may only be invoked as ground for terminating or with- 
drawing from a treaty under the conditions set out in the present article. 

2. Where a fundamental change has occurred with regard to a fact or 
situation existing at the time when the treaty was entered into, it may 
be invoked as a ground for terminating or withdrawing from the 
treaty if: i 

(a) The existence of that fact or situation constituted an essential 
basis of the consent of the parties to the treaty; and 

(b) The effect of the change is to transform in an essential respect 
the character of the obligations undertaken in the treaty. 

3. Paragraph 2 above does not apply: 

(a) To a treaty fixing a boundary; or 

(b) To changes of circumstances which the parties have foreseen and 
for the consequences of which they have made provision in the treaty 
itself, 
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4. Under the conditions specified in Article 46, if the change of cir» 
cumstances referred to in paragraph 2 above relates to particular clauses 
of the treaty, it may be invoked as a ground for terminating those clauses 
only. 


Commentary 


(1) Almost all modern writers," however reluctantly, admit the ex- 
istence in international law of the principle with which this article is 
concerned and which is commonly spoken of as the doctrine of rebus ste 
stantibus. Just as many systems of municipal law recognize that, quite 
apart from any actual smposstbility of performance, contracts may become 
inapplicable through a fundamental change of circumstances, so also, it is 
held, international law recognizes that treaties may cease to be binding 
upon the parties for the same reason. Most writers, however, at the same 
time enter a strong caveat as to the need to confine the scope of the doctrine 
within narrow limits and to regulate strictly the conditions under which it 
may be invoked; for the risks to the security of treaties which this doctrine 
presents in the absence of any “general system of compulsory jurisdiction’ 
are perhaps more serious than in the case of any other ground either of 
invalidity or of termination. The circumstances of international life are 
always changing and it is all too easy to find some basis for alleging that 
the changes have rendered the treaty inapplicable. 

(2) The evidence of the recognition of the principle as a rule of custom- 
ary law is considerable, even if it be true that the Court has not yet com- 
mitted itself on the point. In the Free Zones case,® having held that the 
facts did not in any event justify the application of the doctrine, the 
Permanent Court expressly reserved its position. It observed that it be- 
came unnecessary for it to consider ‘‘any of the questions of principle which 
arise in connexion with the theory of the lapse of treaties by reason of 
change of circumstances, such as the extent to which the theory can be 
regarded as constituting a rule of international law, the occasions on which 
and the methods by which effect can be given to the theory, if recognized, 
and the question whether it would apply to treaties establishing rights such 
as that which Switzerland derived from the treaties of 1815 and 1816.” 
On the other hand, it can equally be said that the Court has never on any 
oceasion * rejected the principle and that in the passage just quoted it 


50 E.g., Oppenheim, op. oit., Vol. I, pp. 988-044; McNair, op. cit, pp. 681-691; F. I. 
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60 P.Ö.LJ., Series A/B, No. 46, pp. 156-158. 

61 E.g., in the Nationality Decrees Opinion (P.O.1.J., Series B, No. 4, p. 29), where 
it merely observed that it would be impossible to pronounce upon the point raised by 
France regarding the ‘‘principle known as the oclausula rebus sio stantibus’’ without 
recourse to the principles of international law concerning the duration of treaties. 
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even seems to have assumed that the doctrine is to some extent admitted 
in international law. 

(8) Municipal courts, on the other hand, have not infrequently recog- 
nized the relevance of the principle in international law, though for one 
reason or another they have always ended by rejecting the application of it 
in the particular circumstances of the case before them.®? These cases 
contain the propositions that the principle is limited to changes in circum- 
stances the continuance of which, having regard to the evident intention of 
the parties at the time, was regarded as a tacit condition of the agree- 
ment," that the treaty is not dissolved automatically by law upon the oc- 
currence of the change but only if the doctrine is invoked by one of the 
parties; “ and that the doctrine must be invoked within a reasonable time 
after the change in the circumstances was first perceived. Moreover, 
in Bremen v. Prussia © the German Reichsgericht, while not disputing the 
general relevance of the doctrine, considered it altogether inapplicable 
to a case where one party was seeking to release itself not from the whole 
treaty but only from certain restrictive clauses which had formed an 
essential part of an agreement for an exchange of territory. 

(4) The principle of rebus sic stantibus has not infrequently been in- 
voked in state practice either eo nomine or in the form of a reference to a 
"general principle claimed to justify the termination or modification of 
treaty obligations by reason of changed circumstances. Detailed examina- 
tion of this state practice is not possible in the present Report. Broadly 
speaking, it shows a wide acceptance of the view that a fundamental 
change of circumstances may justify a demand for the termination or 
revision of a treaty, but also shows a strong disposition to question the 
right of a party to denounce a treaty unilaterally on this ground. The 
most significant indications as to the attitude of states regarding the 
principle are perhaps to be found in statements submitted to the Court in 
the cases where the doctrine has been invoked. In the Nationality Decrees 
case the French Government contended that ‘‘perpetual’’ treaties are 
always subject to termination in virtue of the rebus sic stantibus clause 
and claimed that the establishment of the French protectorate over 
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Morocco had for that reason had the effect of extinguishing certain Anglo- 
French treaties. The British Government, while contesting the French 
Government’s view of the facts, observed that the most forceful argument 
advanced by France was that of rebus ste stantibus. In the case con- 
cerning The Denunctation of the Sino-Belgian Treaty of 1865, China 
invoked, in general terms, changes of circumstances as a justification of her 
denunciation of a sixty-year-old treaty, and supported her contention with 
a reference to Article 19 of the Covenant of the League of Nations,” 
This article, however, provided that the Assembly of the League should 
‘from time to time advise the reconsideration by Members of the League 
of treaties which have become inapplicable,” and the Belgian Government 
replied that neither Article 19 nor the doctrine of rebus sic stantibus 
contemplated the unilateral denunciation of treaties. It further main- 
tained that there could be no question of China’s denouncing the treaty 
because of a change of circumstances unless she had at least tried to obtain 
its revision through Article 19; that where both parties were subject to 
the Court’s jurisdiction, the natural course for China, in case of dispute, 
was to obtain a ruling from the Court; and that if she did not, she could 
not denounce the treaty without Belgium’s consent. In the Free Zones 
case”? the French Government, the government invoking the rebus stc 
stantibus principle, itself emphasized that it does not allow unilateral 
denunciation of a treaty claimed to be out of date. It argued that the 
doctrine would cause a treaty to lapse only ‘‘lorsque le changement de 
circonstances aura été reconnu par un acte faisant droit entre les deux 
Etats intéressés”; and it further said: ‘“‘cet acte faisant droit entre les 
deux Etats intéressés peut étre soit wn accord, lequel accord sera une 
reconnaissance du changement des circonstances et de son effet sur le 
traité, soit une sentence du juge international compétent sù y en a un.” ™ 
Switzerland, emphasizing the differences of opinion amongst writers in 
regard to the principle, disputed the existence in international law of any 
such right to the termination of a treaty because of changed circumstances 
enforceable through the decision of a competent tribunal. But she rested 
her case primarily on three contentions: (a) the circumstances alleged 
to have changed were not circumstances on the basis of whose continuance 
the parties could be said to have entered into the treaty; (b) in any event, 
the doctrine does not apply to treaties creating territorial rights; and (c) 
France had delayed unreasonably long after the alleged changes of circum- 
stances had manifested themselves.”* France does not appear to have 
disputed that the doctrine is inapplicable to territorial rights; instead, 
she drew a distinction between territorial rights and ‘‘personal’’ rights 
created on the occasion of a territorial settlement.” The Court upheld 
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75 Ibid., pp. 136-148. 
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the Swiss Government’s contentions on points (a) and (c), but did not 
pronounce on the application of the rebus sic stantibus principle to 
treaties creating territorial rights. 

(5) The principle has also sometimes been invoked_in debates i in political 
organs of the United Nations, either expressly or by implivation. In 
1947, for example, when Egypt referred the question of the continued 
validity of the Anglo-Egyptian Treaty to the Security Council, the United 
Kingdom delegates interpreted the Egyptian case as being one based on 
the rebus sic stantibus principle. The existence of the principle was not 
disputed, though emphasis was placed on the conditions restricting its ap- 
plication. The Secretary-General also, in a study of the validity of the 
minorities treaties concluded during the League of Nations era, while 
fully accepting the existence of the principle in international law, empha- 
sized the exceptional and limited character of its application.” 

(6) Some members of the Commission expressed doubts as to how far 
the principle could be regarded as an already accepted rule of international 
law; and many members emphasized the dangers which the principle in- 





volved for the security of treaties unless the conditions for its application 
were closely defined and adequate safeguards were provided against its 


arbitrary application. , ‘The Commission, however, concluded that the 
principle, if its A te Were carefully delimited and regulated, should 
find a place in the modern law of treaties. A treaty might remain in 
forcé for a long time and its stipulations come to place an undue burden, 
on one of the parties. Then, if the other party were obdurate in opposing: 
any change, the fact that international law recognized no legal means of 
terminating or modifying the treaty otherwise than through a further 
agreement between the same parties might impose a serious strain on the 
relations between the states concerned; and the dissatisfied state might 
ultimately be driven to take action outside the law. The number of such 
cases was likely to be comparatively small. As pointed out in the com- 
mentary to Article 38, the majority of modern treaties were expressed 
to be of short duration, or were entered into for recurrent terms of years 
with a right to break the treaty at the end of each term, or were expressly 
or implicitly terminable upon notice. In all these cases either the treaty 
expired automatically or each party, having the power to terminate the 
treaty, had the power also to apply pressure upon the other party to 
revise its provisions. Nevertheless, there remained a residue of cases in 
which, failing any agreement, one party might be left powerless under the 
treaty to obtain any legal relief from outmoded and burdensome provisions. 
It was in these eases that the rebus sic stantibus doctrine could serve a 
purpose “as a lever to induce a spirit of compromise in the other party. 
Moreover, despite the strong reservations often expressed with regard to it, 
the evidence of the acceptance of the doctrine in international law was so 
considerable that it seemed to indicate a recognition of a need for this 
safety-valve in the law of treaties. . í l 

(7) In the past the principle has almost always been presented in the 


16 B/ON.4/367, p. 37. 
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guise of a tacit condition implied in _ every “‘perpetual”’ treaty that would 
dissolve it in the event of a fundamental change of circumstances. The 
Commission noted, however, that the tendency today was to regard the 
principle of the dissolution of treaties in consequence of a fundamental 
change of circumstances with the rule pacta sunt servanda. In most 
cases the parties gave no thought to the possibility of a change of cir- 
cumstances and, if they had done so, would probably have provided for it 
in a diferent manner. Furthermore, the Commission considered the 
fiction to be an undesirable one since it increased the risk of subjective 
interpretations and abuse. For this reason, the Commission was agreed 
that the theory of an, implied term must be rejected and the doctrine 
formulated a as an objective rule of law by which, on grounds of equity 
and - and justice, ; a fundamental change of circumstances may, under certain . 
conditions, be invoked by a party as a ground for terminating the treaty. 
It further decided that, in order to emphasize the objective Saath of 








either in athe text of the article or even in the title, “and s 80. ) avoid the 
doctrinal implication-of that term. ks 
(8) The Commission also recognized that many authorities have in the 
past limited the application of the principle to so-called perpetual treaties, 
that is, to treaties not making any provision for their termination. ” The 
reasoning by which this limitation of the principle was supported by these - 
authorities did not, however, appear to the Commission to be convincing. 
When a treaty had been given a duration of ten, twenty, fifty or ninety- 
- nine years, it could not be excluded that a fundamental change of circum- 
stances might occur which radically affected the basis of the treaty. The 
cataclysmic events of the present century showed how fundamentally cir- 
\eumstances may change within a period of only ten or twenty years. at 
the doctrine were regarded as an objective rule of law founded upon the 
Squity_and. justice. of the_matter, there did not seem to. be any reason to 
draw a distinction between ‘‘perpetual’’ and ‘long term’? treaties. More- 
over, practice does not altogether support the view that the principle was 
confined to ‘‘perpetual’’ treaties.” Some treaties of limited duration actu- 
ally contained what were equivalent to rebus sic stantibus provisions.” 
The principle had also been invoked sometimes in regard_to limited treaties 


as, for instance, in the resolution of the French Chamber of Deputies of 


17 C. Rousseau, op. cit., p. 584; Str John Fischer Williams, A.J.I.L., 1928, pp. 938-04; 
C, De Visscher, Théories et réalités en droit internationa) publie, p. 391; J. Basedvant, 
t‘ Règles générales du droit de la paix,’’ Recueil des Cours 1936, Vol. IV, pp. 658-654; 
Sir Gerald Fitzmaurice, Second report, Yearbook of the International Law Commission, 
1957, Vol. TI, par, 149. 

78 0. Rousseau, op. cit., p. 586. 

19 E.g., Art. 21 of the Treaty on Limitation of Naval Armament, signed at Washing- 
ton, 6 February 1922 (Hudson, International Legislation, Vol. II, p. 820); Art. 26 of 
the Treaty for the Limitation of Naval Armament, signed at London, 25 Mareh 1936 
(ibtd., VoL VII, p. 280); and Convention regarding the Régime of the Straits, signed 
at Montreux, 20 July 1986 (L.N.T.8., Vol. 173, p. 229). 
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14 December 1932 expressly invoking the principle of rebus ste stantibus 
with reference to the Franco-American war debts agreement of 1926.% 
The Commission accordingly decided that the rule should be framed in 
the present article as one of general application, ‘though for obvious reasons 
it- would seldom or never have relevance for treaties of limited duration 
or which are terminable upon notice. 

(9) Paragraph 1 has as its object to emphasize that it is not any change 
in the circumstances existing when the treaty was entered into that may 
-be invoked as a ground for terminating a treaty, but only_one which fulfils 
the conditions laid down in paragraph 2. Many members of the Com- 
mission regarded the rule contained in this articlé; even when strictly 
- defined, as representing a danger to the security of treaties. These mem- 
bers considered it essential to underline the exceptional character of the 
application of the rule, and some of them were in favour of using an even 
stronger formula. Certain other members, while recognizing the need to 
define the conditions for the application of the article with precision, re- 
garded it rather as expressing a principle of general application which has 
an important rôle to play in bringing about a modification of out-of-date 
treaty_situations-in.a. rapidly changing. world. 

(10) Paragraph 2 defines the changes of circumstances which may be 
invoked as a ground for the termination of a treaty or for withdrawing 
from a multilateral treaty. The change must relate to a fact or situation 
which existed at the time when the treaty was entered into and must be a 
‘‘fundamental’’ one in the sense that: (a) ‘‘the existence of the fact or 
situation constituted an essential basis of the consent of the parties 
to the treaty,” and (b) ‘‘the effect of the change is to transform in an 
essential respect the character of the obligations undertaken in the treaty.” 
The Commission gave the closest consideration to the formulation of these 
conditions. It attached great importance in expressing them in objective” 
terms, while at the same time making it clear that the change must be one 
affecting the essential basis of the consent of the parties to the treaty. 
Certain members felt that general changes of circumstances quite outside 
the treaty might bring the article into operation. But the Commission 
decided that such general changes could only be invoked as a ground for 
terminating the treaty if their effect was to alter a fact or situation consti- 
tuting an essential basis of the parties’ consent to the treaty. 

(11) Certain members of the Commission favoured the insertion of a 
provision making it clear that a subjective change in the attitude or policy 
of a government could never be invoked _ as a a | ground for terminating, 
“withdrawing from or suspending the “operation of a treaty. They repre- 
sented that, if this were not the case, the security of treaties might be 
gravely prejudiced by recognition of the principle in the present article. 
Other members, while not dissenting from the view that mere changes of 
policy on the part of a government cannot normally be invoked as bringing 
the principle into operation, felt that it would be going too far to state that 





80 For the text of the resolution, see C. Kiss, op. cit., pp. 384-885. 
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a change of policy could never in any circumstances be invoked as a ground 
for terminating a treaty. They instanced a treaty of alliance as a possible 
case where a radical change of political alignment by the government 
of a country might make it unacceptable, from the point of view of both 
parties, to continue with the treaty. The Commission, COnRIGOrIDE that the 
definition of a ‘‘fundamental change of circumstances’? in paragraph 2 
should suffice to exclude abusive attempts to terminate a treaty on the 
basis merely of a change of policy, decided that it was unnecessary to go 
further into the matter in formulating the article. 

(12) Paragraph 8 excepts from the operation of the article two cases 
which gave rise to some discussion. The first concerns treaties fixing a 
boundary, which both states concerned in the Free Zones case appear to 
have recognized as being outside the rule, as do most writers. Some 
members of the Commission suggested that the total exclusion of these 
treaties from the rule might go too far, and might be inconsistent with the 
principle of self-determination recognized in the Charter. The Commis- 
sion, however, concluded that treaties fixing a boundary should be recog- 
nized to be an exception to the rule, because otherwise the rule, instead - 
of being an instrument of peaceful change, might become a source of 
dangerous frictions. It also took the view that ‘‘self-determination,’’ as 
envisaged in the Charter, was an independent principle and that it might 
lead to confusion if, in the context of the law of treaties, it were presented 
as an application of the rule contained in the present article. By ex- 
cepting treaties fixing a boundary from its scope the present article would 
not exclude the operation of the principle of self-determination in any 
case where the conditions for its legitimate operation existed. 

(13) The second exception—in sub-paragraph 3(b)—is cases where the 
parties have foreseen the change of circumstances and have made provision 
for it in the treaty itself. In the discussion of this article some members 
of the Commission expressed the view that the principle contained in this 
article is one which, under general international law, the parties may not 
exclude altogether by a provision in the treaty. According to these mem- 
bers, the parties may make express provision for a change which they 
contemplate may happen, but are not entitled simply to negative the ap- 
plication of the present article to the treaty. Other members doubted 
whether the freedom of states to make their own agreement on this point 
could or should be limited in this way. The Commission, without taking 
any position on this question, excepted from the article ‘‘changes of cir- 
cumstances which the parties have foreseen and for the consequences of 
which they have made provision in the treaty itself.’’ 

(14) Paragraph 4 makes the principle of the separability of treaty pro- 
visions applicable to this article. Where the change of circumstances re- 
lates to particular clauses only of the treaty, it seemed to the Commission 
appropriate, for the same reasons as in the case of supervening impossi- 
bility of performance, to allow the severance of those clauses from the 
rest of the treaty under the conditions laid down in Article 46. 
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(15) In the discussion of this article, as in the discussion of Article 42, 
many members of the Commission stressed the importance which they 
attach to the provision of adequate procedural safeguards against arbitrary 
action as an essential basis for the acceptance of the article. 


ÅRTIOLE 45 


Emergence of a new peremptory norm of general international law 


1. A treaty becomes void and terminates when a new peremptory 
norm of general international law of the kind referred to in Article 37 
is established and the treaty conflicts with that norm. 

2. Under the conditions specified in Article 46, if only certain clauses 
of the treaty are in conflict with the new norm, those clauses alone shall 
become void. 


Commentary 


(1) The rule formulated in this article is the logical corollary of the 
rule in Article 37 under which a treaty is void if it conflicts with a 
“‘peremptory norm of general international law from which no derogation 
is permitted.’’ Article 37, as explained in the commentary to it, is based 
upon the hypothesis that in international law today there are a certain num- 
ber of fundamental rules of international public order from which no state 
may “derogate even by agreement with another state. Manifestly, if a new 
rule of that character—a , new rule of of jus cogens—is established either by 
general multilateral treaty or by the development of a new customary 
rule, its effect must be to render void not only future but existing treaties. 
This follows from the fact that it is an overriding rule of publie order 
depriving any act or situation which is in conflict with it of legality. An 
example would be former treaties regulating the slave trade, the perform- 
ance of which later ceased to be compatible with international law owing 
to the general recognition of the total ilegality of all forms of slavery. 

(2) The Commission discussed whether to include this rule in Article 
37, but decided that it should be placed among the articles concerning the 
termination of treaties. Although the rule operates to deprive the treaty 
of validity, its effect is not to render it void ab inttio, but only from the 
date when the new rule of jus cogens is established; in other words it does 
not nullify the treaty, it forbids its further performance. It is for this 
reason that paragraph 1 provides that the treaty ‘‘becomes void when a 
new peremptory norm... .”’ 

(3) Paragraph 2 provides that, subject to the conditions for the 
separability of treaty provisions laid down in Article 46, if only certain 
clauses of the treaty are in conflict with the new rule of jus cogens, they 
alone are to become void. Although the Commission did not think that the 
principle of separability was appropriate when a treaty was rendered 
void ab initio under Article 37 by an existing rule of jus cogens, it felt 
that different considerations applied in the case of a treaty which had 
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beén entirely valid when concluded but was now found in some of its. 
provisions to conflict with a newly established rule of jus cogens. If 
those provisions could properly be regarded as severable from the rest of 
the treaty, the Commission thought that the rest of the treaty ought to be 
regarded ag still valid. 


SECTION IV: PARTIOULAR RULES RELATING TO THE 
APPLICATION OF SEOTIONS I AND Ir 


ARTICLE 46 


Separability of treaty provisions for the purposes of the operation of the 
present articles 


1. Except as provided in the treaty itself or in Articles 33 to 35 and 
42 to 45, the nullity, termination or suspension of the operation of a 
treaty or withdrawal from a treaty shall relate to the treaty as a whole. 

2. The provisions of Articles 33 to 35 and 42 to 45 regarding the par- 
tial nullity, termination or suspension of the operation of a treaty or 
withdrawal from particular clauses of a treaty shall apply only if: 

(a) The clauses in question are clearly severable from the remainder 
of the treaty with regard to their application; and 

(b) It does not appear either from the treaty or from statements made 
during the negotiations that acceptance of the clauses in question was 
an essential condition of the consent of the parties to the treaty as a 
whole. 


Commentary 


(1) A number of the articles in Sections IL and III provide explicitly 
for the possibility of limiting a claim to invoke the nullity of a treaty or 
a ground of termination to particular clauses only of the treaty. In each 
ease reference is made to the conditions for the separability of treaty 
provisions specified in the present article. As the proposals of the Com- 
migsion concerning the right to claim the partial nullity or termination 
of a treaty are to some extent de lege ferenda, the Commission considers 
it desirable to make certain general observations on the question before 
commenting upon the article. 

(2) The separability of treaty provisions was until comparatively re- 
cently considered almost exclusively in connexion with the right to termi- 
nate a treaty on the ground of a breach of the other party. Certain 
modern authorities,** however, have advocated recognition of the principle 
of separability in cases of invalidity and in determining the effect of war 
upon treaties. They have urged that in some cases one provision of a 
treaty may be struck out or suspended without necessarily disturbing 
the balance of the rights and obligations established by the other provisions 
of the treaty and without destroying one of the considerations which in- 


81 See Harvard Law School, Research in International Law, ILI, Law of Treaties, 
Art. 80, pp. 1184-1139; MeNair, Law of Treaties (1961), Ch. 28. 








1964] OFFICIAL DOCUMENTS 293 


duced the parties to accept the treaty as a whole. These authorities cite in 
support of their contentions certain pronouncements of the Permanent 
Court of International Justice in regard to the interpretation of self- 
contained parts of treaties.®? 

(3) The question of the separability of treaty provisions for the pur- 
poses of interpretation raises quite different issues from the application 
of the principle of separability to the nullity or termination of treaties. 
However, if the jurisprudence of the two Courts does not throw much 
light on these latter questions, it is clear that certain judges in separate 
opinions in the Norwegian Loans and Interhandel cases accepted the ap- 
pliecability of the principle of separating treaty provisions in the case of the 
alleged nullity of a unilateral Declaration under the Optional Clause, by 
reason of a reservation the validity of which was contested. 

(4) The authorities being by no means conclusive, the Commission de- 
cided that it should examine de novo the appropriateness and utility of 
recognizing the principle of separability of treaty provisions in the context 
of the nullity and termination of treaties. The Commission further de- 
cided that in order to determine the appropriateness of applying the prin- 
ciple in these contexts it was essential to examine each article in turn, 
since different considerations might well apply in the various articles. 
The Commission concluded that, for reasons which have already been given 
in the commentary to each article, the application of the principle would 
be appropriate and serve a useful purpose in regard to Articles 33 (fraud), 
34 (error), 85 (personal coercion), 42 (breach), 43 (impossibility of per- 
formance), 44 (change of circumstances) and 45 (supervening rule of jus 
cogens). But it also concluded that this would only be acceptable if the 
conditions under which the principle might legitimately be invoked in any 
given case were defined with some strictness. The sole purpose of the 
present article is to define those conditions. 

(5) Paragraph 1 of the article makes it clear that the general rule is 
that the nullity or termination of a treaty or the suspension of its opera- 
tion relates to the treaty as a whole. This rule is subject, first, to any 
provisions in the treaty allowing the separation of its provisions and, 
secondly, to the special provisions contained in the above-mentioned 
articles. Treaties, more especially multilateral treaties, which admit the 
acceptance of part only of the treaty or which allow partial withdrawal 
from the treaty or suspension of the operation of only one part are not 
uncommon; and their provisions, so far as they are applicable, necessarily 
prevail. 

(6) Paragraph 2 sets out the basic conditions to which the application of 
the principle of separability is subject in each of the articles where it is 
allowed, and they are two-fold. First, the clauses to be dealt with sepa- 
rately must be clearly severable from the rest of the treaty with regard to 
their operation. In other words, the severance of the treaty must not 


82 E.g., the Free Zones Case, Series A/B, No. 46, p. 140; the ‘Wimbledon Case, Series 
A, No. 1, p. 24. 
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interfere with the operation of the remaining provisions. Secondly, it 
must not appear from the treaty or from the statements during the ne- 
gotiations that acceptance of the severed clauses was an essential condition 
of the consent of the parties to the treaty as a whole. In other words, 
acceptance of the severed clauses must not have been so linked to acceptance 
of the other parts that, if the severed parts disappear, the basis of the 
consent of the parties to the treaty as a whole also disappears. 


ARTICLE 47 


Loss of a right to allege the nullity of a treaty oc a ground for terminating. 
ot withdrawing from a treaty 


A right to allege the nullity of a treaty or a ground for terminating or 
withdrawing from it in cases falling under Articles 32 to 35 and 42 and 
44 shall no longer be exercisable if, after becoming aware of the facts 
giving rise to such right, the state concerned shall have: 

(a) Waived the right; or 

(b) So conducted itself as to be debarred from denying that it has 
elected in the case of Articles 32 to 35 to consider itself bound by the 
treaty, or in the case of Articles 42 and 44 to consider the treaty as un- 
affected by the material: breach, or by the fundamental change of cir- 
cumstances, which has occurred. 


Commentary 


(1) The foundation of the principle that a party is not permitted to 
benefit from its own inconsistencies is essentially good faith and fair deal- 
ing (allegans contraria non audtendus est). The relevance of this principle 
in international law is generally admitted and has been expressly recog- 
nized by the International Court of Justice itself in two recent cases.®* 

(2) The principle is one of general application which is not confined 
to the law of treaties.** Nevertheless, it does have a particular importance 
in this branch of international law. As already mentioned in previous 
commentaries, the grounds upon which treaties may be invalidated under 
Section II or terminated under Section ILI involve certain risks of abusive 
claims to allege the nullity or termination of treaties. Another risk is that 
a state, after becoming aware of an essential error in the conclusion of the 
treaty, an excess of authority committed by its representative or a breach 
by the other party ete., may continue with the treaty as if nothing had 
happened and only raise the matter at a much later date when it desires for 
quite other reasons to put an end to its obligations under the treaty. In- 
deed, it may seek in this way to resuscitate an alleged ground of invalidity 


38 The Arbitral Award made by the King of Spain, I.C.J. Reports, 1960, pp. 213- 
214; The Temple of Preah Vihear, I.C.J. Reports, 1962, pp. 23-32. 

84Bee generally D. W. Bowett, British Yearbook of International Law, 1957, pp. 
176-202; Bin Cheng, General Principles of Law, pp. 141-149; Judges Alfaro and 
Fitzmaurice in The Temple of Preah Vihear, I.C.J. Reports, 1962, pp. 89-51, 62-65. 
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pr of termination long after the event upon the basis of arbitrary or contro- 
versial assertions of fact. The principle now under consideration does 
place a limit upon the cases in which such claims can be asserted with any 
appearance of legitimacy. Such indeed was the rôle played by the 
principle in the Temple case and in the case of the Arbitral Award of the 
King of Spain. Accordingly, while recognizing the general character of 
the principle, the Commission considered that its particular importance 
in the sphere of the invalidity and termination of treaties called for its 
mention in this part of the law of treaties. 

(3) “Waiver,” although not identical with the general principle of law 
discussed in the preceding paragraphs of this commentary, is connected 
with it; indeed some cases of the application of that general principle can 
equally be viewed as cases of implied waiver. The Commission, therefore, 
considered it appropriate to include ‘‘waiver’’ in the present article to- 
gether with the general principle of law. 

(4) The article accordingly provides that the right to invoke the nullity 
of a treaty or a ground for terminating or withdrawing from it in cases 
falling under certain articles shall no longer be exercisable if the state 
concerned shall have either: (a) waived its right or (b) shall have so 
conducted itself that it is debarred from asserting the right by reason of 
the principle that it may not take up a legal position which is in contra- 
diction with its own previous representations or conduct. The essence 
of the matter is that the state in question so conducts itself as to appear 
to have elected, in cases of nullity under Afticles 32-85, to consider itself 
bound by the treaty, or in cases of termination under Articles 42 and 44, 
to consider the treaty unaffected by the breach or change of circumstances. 

(5) The Commission noted that the application of the principle in any 
given case would necessarily turn upon the facts and that the governing 
consideration would be that of good faith. This being so, the principle 
would not operate if the state in question had not been aware of the facts 
giving rise to the right or had not been in a position freely to exercise 
its right to invoke the nullity of the treaty as the ground of termination. 
The Commission further noted that in municipal systems of law this 
general principle has its own particular manifestations reflecting technical 
features of the particular system. It felt that these technical features of 
the principle in municipal law might not necessarily be appropriate for 
application of the principle in international law. For this reason, it pre- 
ferred to avoid the use of such municipal law terms as ‘‘préclusion’’ or 
‘estoppel’? and to speak simply of the state being ‘‘debarred’’ from de- 
nying that it has elected to consider itself as bound by the treaty or to con- 
sider the treaty in force. 

(6) The Commission did not think it appropriate that the principle 
should be admitted in cases of ‘‘coercion’’ or ‘‘jus cogens’’ or in cases of 
‘“impossibility of performance’’ or of ‘‘supervening jus cogens”; and, 
clearly, it would not be applicable to termination under a right conferred 
by the treaty or to termination by agreement. Consequently, the opera- 
tion of the principle was confined to Articles 32-85 and 42 and 44. 
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ARTICLE 48 


Treaties which are constituent instruments of international organizations or 
which have been drawn up within international organizations 


Where a treaty is a constituent instrument of an international organi- 
zation, or has been drawn up within an international organization, the 
application of the provisions of Part II, Section III, shall be subject to 
the established rules of the organization concerned. 


Commentary 


(1) The application of the law of treaties to the constituent instruments 
of international organizations and to treaties drawn up within an organi- 
zation inevitably has to take account also of the law governing each organi- 
zation. Thus, in formulating the rules governing the conclusion of treaties 
in Part J, the Commission found it necessary in certain contexts to draw a 
distinction between these and other kinds of multilateral treaties and 
also in a few instances to distinguish treaties drawn up under the auspices 
of an international organization and treaties drawn up at a conference 
convened by the states concerned. In the present part the Commission did 
not think it necessary to make any particular provision for these special 
categories of treaties with regard to the articles contained in Section II 
which deal with the grounds of the invalidity of treaties. The principles 
embodied in that section appeared by their very nature not to require 
modification for the purposes of being applied to the constituent treaties 
of organizations or to treaties drawn up within or under the auspices of 
international organizations. 

(2) On the other hand, it appeared to the Commission that certain 
of the articles in Section III concerning the termination or suspension of 
the operation of treaties and withdrawal from multilateral treaties might 
encroach upon the internal law of international organizations to a certain 
extent, more especially in relation to withdrawal from the organization, 
and termination and suspension of membership. Accordingly, the present 
article provides that the application of the provisions of Section III to 
constituent instruments and to treaties drawn up ‘‘within’”’ an organi- 
zation shall be subject to the ‘‘established rules’’ of the organization con- 
cerned. The term ‘‘established rules of the organization’’ is intended 
here, as in Article 18, paragraph 1 (a), to embrace not only the provisions 
of the constituent instrument or instruments of the organization but the 
customary rules developed in its practice. 

(3) The phrase treaty ‘‘drawn up within an international organization,” 
which also appears in certain articles of Part I, covers treaties, such as the 
international labour conventions, the texts of which are drawn up and 
adopted by an organ of the organization concerned, but not treaties drawn 
up ‘‘under the auspices’’ of an organization in a diplomatic conference 
convened by the organization. The latter category of treaties, in the 
opinion of the Commission, is as fully subject to all the provisions of the 
present part as are general multilateral treaties drawn up in conferences 
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convened by the states concerned. Admittedly, there are a few treaties, like 
the Genocide Convention and the Convention on the Political Rights of 
Women, which were drawn up ‘‘within’’ an organization but the applica- 
tion of which is not particularly affected by the law of the organization. 
As, however, the present article does not exclude these treaties from the 
application of the provisions of Section III, but only makes the applica- 
tion of those provisions subject to the law of the organization concerned, 
it was not considered necessary to qualify the phrase ‘‘drawn up within 
an organization’’ for the purposes of the present article. 


SECTION V: PROCEDURE 
ARTIOLE 49 


Authority to denounce, terminate or withdraw from a treaty or suspend 
its operation 


The rules contained in Article 4 relating to evidence of authority to 
conclude a treaty also apply, mutatis mutandis, to evidence of authority 
to denounce, terminate or withdraw from the treaty or to suspend its 
operation. 


Commentary 


Article 4 sets out the rules governing the cases in which organs or repre- 
sentatives of states may be required to furnish evidence of their authority 
to conclude a treaty. Competence under international law to invoke or 
establish the nullity of a treaty or to invoke a ground terminating, with- 
drawing from or suspending the operation of a treaty or to effect these 
acts is of the same nature as competence to conclude treaties, and it is 
normally exercised by corresponding state organs or representatives. Simi- 
larly, when an organ or representative of a state purports to exercise that 
competence, the other parties to the treaty are concerned to know that it or 
he possesses the necessary authority to do so. Accordingly, it seems both - 
logical and necessary that the rules concerning the furnishing of evidence 
of authority contained in Article 4 should also apply, mutatis mutandis, 
to organs or representatives purporting to perform acts on behalf of their 
states with regard to the nullity, termination or suspension of the opera- 
tion of a treaty or withdrawal from a treaty; and the present article so 
provides. 


ARTIOLE 50 
Procedure under a right provided for in the treaty 


1. A notice to terminate, withdraw from or suspend the operation of 
a treaty under a right expressly or impliedly provided for in the treaty 
must be communicated, through the diplomatic or other official channel, 
to every other party to the treaty either directly or through the deposi- 
tary. 

2. Unless the treaty otherwise provides, the notice may be revoked 
at any time before the date on which it takes effect. 
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Commentary 


(1) This article concerns the procedure for exercising a power of termi- 
nation, withdrawal or suspension conferred which is expressed or implied 
in the treaty. The procedural act required is a notification and this is 
usually given in writing. If difficulties are to be avoided, it is essential 
that the notice should not only emanate from an authority competent for 
the purpose under the previous article, but should also be the subject of an 
official communication to the other interested states. It goes without say- 
ing that the notification should conform to any conditions laid down in 
the treaty itself; e.g., the condition frequently found in treaties for re- 
current periods of years that notice must be given not less than six months 
before the end of one of the periods. 

(2) Paragraph 1 accordingly provides that a notice of termination ete. 
should be formally communicated to all the other parties either directly 
or through the depositary. It sometimes happens that in moments of 
tension the termination of a treaty or a threat of its termination may be 
made the subject of a publie utterance not addressed to the state concerned. 
But it is clearly essential that such statements, at whatever level they are 
made, should not be regarded as a substitute for the formal act which 
diplomatie propriety and legal regularity require. 

(8) Paragraph 2 deals with a small point of substance in that it pro- 
vides that a notice of termination ete. may be revoked at any time before 
the date on which it takes effect. Thus, if a treaty is subject to termina- 
tion by giving six months’ notice, a notice given under the treaty may be 
revoked at any time before the expiry of the six months’ period makes it 
effective. A query was raised in the Commission as to a possible need to 
protect the interests of the other parties to the treaty, should they have 
changed their position by taking preparatory measures in anticipation of 
the state’s ceasing to be a party. The Commission, however, considered 
that the right to revoke the notice was really implicit in the provision 
that it was not to become effective until after the expiry of a certain 
period. The other parties would be aware that the notice was not to be- 
come effective until after the expiry of the period specified and would, no 
doubt, take that fact into account in any preparations which they might 
make. 


Artioue 51 
Procedures in other cases 


1. A party alleging the nullity of a treaty, or a ground for terminating, 

withdrawing from or suspending the operation of a treaty otherwise 
- than under a provision of the treaty, shall be bound to notify the other 

party or parties of its claim. The notification must: 

(a) Indicate the measure proposed to be taken with respect to the 
treaty and the grounds upon which the claim is based; 

(b) Specify a reasonable period for the reply of the other party or 
parties, which period shall not be less than three months except in cases 
of special urgency. 
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. 2. If no party makes any objection, or if no reply is received before 
the expiry of the period specified, the party making the notification may 
take the measure proposed. In that event it shall so inform the other 
party or parties. 

3. If, however, objection has been raised by any other party, the 
parties shall seek a solution of the question through the means indicated 
in Article 33 of the Charter of the United Nations. 

4. Nothing in the foregoing paragraphs shall affect the rights or 
obligations of the parties under any provisions in force binding the par- 
ties with regard to the settlement of disputes. 

5. Subject to Article 47, the fact that a state may not have made any 
previous notification to the other party or parties shall not prevent it 
from invoking the nullity of or a ground for terminating a treaty in 
answer to a demand for the performance of the treaty or to a complaint 
alleging a violation of the treaty. 


Commentary 


(1) As already mentioned in previous commentaries, many members 
of the Commission regarded the present article as in some ways a key 
article for the application of the provisions of Part II, Sections II and 
ITI, of the law of treaties. They thought that some of the grounds upon 
which treaties may be considered invalid or terminated under those sections, 
if allowed to be arbitrarily asserted in face of objection from the other 
party, would involve real danger for the security of treaties. These 
dangers were, they felt, particularly serious in regard to claims to de- 
nounce or withdraw from a treaty by reason of an alleged breach by the 
other party or by reason of a fundamental change of circumstances. In 
order to minimize these dangers the Commission has sought to define as 
precisely and as objectively as possible the conditions under which the 
various grounds may be invoked. But whenever a party to a treaty in- 
vokes one of these grounds, the question whether or not its claim is justified 
will nearly always turn upon facts the determination or appreciation of 
which may be controversial. Accordingly, the Commission considered it 
essential that the present articles should contain procedural safeguards 
against the possibility that the nullity or termination of a treaty may be 
arbitrarily asserted on the basis of the provisions of Sections II and III 
as a mere pretext for getting rid of an inconvenient obligation. 

(2) States in the course of disputes have not infrequently used language 
in which they appeared to maintain that the nullity or termination of a 
treaty could not be established except by consent of both parties. This 
presentation of the matter, however, subordinates the application of the 
principles governing the invalidity and termination of treaties to the will 
of the objecting State no less than the arbitrary assertion of the nullity 
or termination of a treaty subordinates their application to the will of the 
claimant state. The problem is, of course, the familiar one of the settle- 
ment of differences between states. In the case of treaties there is the 
special consideration that the parties by negotiating and concluding the 


300 THE AMERICAN JOUBNAL OF INTERNATIONAL LAW [Vol. 58 


treaty have brought themselves into a relationship in which there are par: 
ticular obligations of good faith. Some members of the Commission were 
strongly in favour of recommending that the application of the present 
articles should be made subject to compulsory judicial settlement by the 
International Court of Justice, if the parties did not agree upon another 
means of settlement. Other members, however, pointed out that the 
Geneva Conventions on the Law of the Sea and the two Vienna Conven- 
tions respectively on Diplomatic and on Consular Relations did not provide 
for compulsory jurisdiction. While not disputing the value of recourse to 
the International Court of Justice as a means of settling disputes arising 
under the present articles, these members expressed the view that in the 
present state of international practice it would not be realistic for the 
Commission to put forward this solution of the procedural problem. 

(3) After giving prolonged consideration to the question, the Commis- 
sion concluded that its appropriate course was, first, to provide a pro- 
cedure requiring a party which invoked the nullity of a treaty or a ground 
for terminating it to notify the other parties and give them a proper 
opportunity to state their views, and then, in the event of an objection 
being raised by the other party, to provide that the solution of the question 
should be sought through the means indicated in Article 33 of the Charter. 
In other words, the Commission considered that in dealing with this prob- 
lem it should take as its basis the general obligation of states under inter- 
national law to ‘‘settle their international disputes by peaceful means in 
such a manner that international peace and security, and justice, are not 
endangered’’ which is enshrined in Article 2, paragraph 3 of the Charter 
and the means for the fulfilment of which are indicated in Article 33 of 
the Charter. 

(4) Paragraph 1 accordingly provides that a party ‘‘alleging’’ the 
nullity of the treaty or a ground for terminating it or suspending its 
operation shall put in motion a regular procedure under which it must 
first notify the other parties of its claim. In doing so it must indicate 
the measure which it proposes to take with respect to the treaty and the 
grounds upon which the claim is based, and must give the other parties 
a reasonable period within which to reply. Except in cases of special 
urgency, the period must not be less than three months. The second stage 
of the procedure depends on whether or not objection is raised by any 
party. If there is none or there is no reply before the expiry of the period, 
the party may take the measure proposed. If, on the other hand, objec- 
tion is raised, the parties are required to seek a solution of the question 
through the means indicated in Article 33 of the Charter. The Commis- 
sion did not find it possible to carry the procedural provisions beyond 
this point without becoming involved in some measure and in one form 
or another in compulsory solution of the question at issue between the 
parties. If after recourse to the means indicated in Article 33 the parties 
should reach a deadlock, it would be for each government to appreciate 
the situation and to act as good faith demands. There would also remain 
the right of every state, whether or not a Member of the United Nations, 





1964] . OFFICIAL DOCUMENTS 301 


under certain conditions, to refer the dispute to the competent organ of 
the United Nations. AREN s 

(5) Even if, for the reasons previously mentioned in this commentary, 
the Commission felt obliged not to go beyond Article 33 of the Charter in 
providing for procedural checks upon arbitrary action, it considered that 
the establishment of the procedural provisions of the present article as 
an integral part of the law relating to the invalidity and termination of 
treaties would be a valuable step forward. The express subordination of 
the substantive rights arising under the provisions of Sections IT and III 
to the procedure prescribed in the present article and the checks on uni- 
lateral action which the procedure contains would, it was thought, give a 
substantial measure of protection against purely arbitrary assertions of the 
nullity or termination of a treaty. 

(6) Paragraph 4 merely provides that nothing in the article is to affect 
the position of the parties under any other provisions for the settlement 
of disputes in force between the parties, whether contained in the treaty 
itself or in any other instrument. 

(7) Paragraph 5 reserves the right of any party to invoke the nullity 
or termination of a treaty by way of answer to a demand for its per- 
formance or to a complaint in regard to its violation, even though it may 
not previously have initiated the procedure laid down in the article for 
invoking the nullity or termination of the treaty. In cases of error, im- 
possibility of performance or change of circumstances, for example, a state 
might well not have invoked the ground in question before being con- 
fronted with a complaint—perhaps even before a tribunal. Subject to 
the provisions of Article 47 concerning the effect of inaction in debarring 
a state from invoking a ground of nullity or termination, it would seem 
right that a mere failure to have made a prior notification should not pre- 
vent a party from raising the question of the nullity or termination of a 
treaty in answer to a demand for performance. 


_ BEOTION VI: LEGAL CONSEQUENCES OF THE NULLITY, TERMINATION OR 
SUSPENSION OF THE OPERATION OF A TREATY 


ARTIOLE 52 
Legal consequences of the nullity of a treaty 


1. (a) The nullity of a treaty shall not as such affect the legality of 
acts performed in good faith by a party in reliance on the void instru- 
ment before the nullity of that instrument was invoked. 

(b) The parties to that instrument may be required to establish as far 
as possible the position that would have existed if the acts had not been 
performed. 

2. If the nullity results from fraud or coercion imputable to one party, 
that party may not invoke the provisions of paragraph 1 above. 

3. The same principles shall apply with regard to the legal conse- 
quences of the nullity of a state’s consent to a multilateral treaty. 


302 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 58 


Commentary 


(1) This article deals only with the legal effects of the nullity of a 
treaty. It does not deal with any questions of responsibility or of redress 
arising from acts which are the cause of the nullity of a treaty. Fraud or 
coercion, for example, clearly raise questions of responsibility and redress 
as well as of nullity. But those questions fall outside the scope of the 
present part, which is concerned only with the nullity of the treaty. 

(2) The Commission found that this article posed a problem of some 
delicacy. The nullity of the treaty in cases falling under Section II is a 
nullity ab initio, and yet, for reasons which are entirely justifiable in law, 
it may not have been invoked until after the treaty has been applied for 
some time. The problem is to determine the legal position of the parties 
on the basis that the treaty is a nullity but the parties have acted upon 
it as if it were not. The Commission considered that in cases where 
neither party was to be regarded as a wrong-doer with respect to the cause 
of nullity their legal positions should be determined on the basis of the 
principle of good faith, taking account of the nullity of the treaty. 

(3) Paragraph 1 accordingly provides that the nullity of the treaty is 
not, as such, to affect the legality of acts performed by either party in good 
faith in reliance on the void instrument before its nullity is invoked. 
This means that the nullity of the treaty does not, as such, convert acts done 
in reliance on a right conferred by the treaty into wrongful acts for which 
the party in question has international responsibility. It does not mean 
that the acts are to be regarded as validated for the future and creative 
of continuing rights. On the contrary, sub-paragraph (b) expressly pro- 
vides that the parties may be required to ‘‘establish as far as possible 
the position that would have existed if the acts had not been performed.” 
In other words, the nullity of the treaty is for all other purposes to have 
its full legal consequences. 

(4) Paragraph 2 for obvious reasons excepts from the rule in paragraph 
l a party whose fraud or coercion has been the cause of the nullity. 

(5) Paragraph 3 merely applies the previous paragraphs also to the 
nullity of the consent of an individual state to a multilateral treaty. 


ARTIOLE 53 
Legal consequences of the termination of a treaty 


1. Subject to paragraph 2 below and unless the treaty otherwise pro- 
vides, the lawful termination of a treaty: 


(a) Shall release the parties from any further application of the treaty; 

(b) Shall not affect the legality of any act done in conformity with 
the provisions of the treaty or that of a situation resulting from the 
application of the treaty. 

2. If a treaty terminates on account of its having become void under 
Article 45, a situation resulting from the application of the treaty shall 
retain its validity only to the extent that it is not in conflict with the 
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norm of general international law whose establishment has rendered 
the treaty void. 

3. Unless the treaty otherwise provides, when a particular state law- 
fully denounces or withdraws from a multilateral treaty: 

(a) That state shall be released from any further application of the 
treaty; 

(b) The remaining parties shall be released from any further applica- 
tion of the treaty in their RelaHOns with the state which has denounced 
or withdrawn from it; 

(c) The legality of any act done in conformity with the provisions of 
the treaty prior to the denunciation or withdrawal and the validity of 
any situation resulting from the application of the treaty shall not be 
affected. 

4. The fact that a state has been released from the further application 
of a treaty under paragraph 1 or 3 above shall in no way impair its duty 
to fulfil any obligations embodied in the treaty to which it is also sub- 
jected under any other rule of international law. 


Commentary 


(1) Article 538, like the previous article, does not deal with any ques- 
tion of responsibility or redress that may arise from acts which are the 
cause of the termination of a treaty, such as breaches of the treaty by one 
of the parties; it is limited to the legal consequences of a treaty’s termi- 
nation. 

(2) Except in the case mentioned in paragraph 2 of the article, the 
formulation of the legal consequences of termination did not appear to the 
Commission to pose any particular problem. Paragraph 1 states that the 
termination releases the parties from any further application of the treaty, 
but does not affect the legality of any act done in conformity with the 
provisions of the treaty or that of a situation resulting from the application 
of the treaty. It is true that different opinions are sometimes expressed 
as to the exact legal basis, after a treaty has terminated, of situations re- 
sulting from executed provisions of the treaty. However, the Commission 
did not think it necessary to enter into this theoretical point for the pur- 
pose of formulating the provisions of the article, which appeared to it to 
follow logically from the legal act of the termination of the treaty. 

(3) The particular case of a termination resulting from the emergence 
of a new rule of jus cogens which is contemplated in Article 45 did, on 
the other hand, appear to the Commission to be a little more complicated. 
The hypothesis is that a treaty or part of it becomes void and terminates 
by reason of its conflict with a new overriding rule of jus cogens, after 
having been valid and applied during some, perhaps quite long, period of 
time. Clearly, the invalidity which subsequently attaches to the treaty is 
not a nullity ab initio, but is one that dates from the emergence of the 
new rule of jus cogens. Accordingly, equity requires that, in principle, the 
rules laid down in paragraph 1 concerning the legal consequences of termi- 
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nation should apply. However, the rule of jus cogens being an over- 
riding rule of international law, it seemed to the Commission that any 
situation resulting from the previous application of the treaty could only 
retain its validity after the emergence of the rule of jus cogens to the 
extent that it was not in conflict with that rule. Paragraph 2 accordingly 
so provides. 

(4) Paragraph 3 merely adopts the provisions of paragraph 1 to the 
ease of the withdrawal of an individual state from a multilateral treaty. 
It also takes account of the fact that some multilateral treaties do contain 
express provisions regarding the legal consequences of withdrawal from 
the treaty. Article XIX of the Convention on the Liability of Operators 
of Nuclear Ships, for example, expressly provides that even after the 
termination of the convention, liability for a nuclear incident is to con- 
tinue for a certain period with respect to ships the operation of which was 
licensed during the currency of the convention. Again some treaties, for 
example, the European Convention on Human Rights and Fundamental 
Freedoms,®* expressly provide that the denunciation of the treaty shall 
not release the state from its obligations with respect to acts done during 
the currency of the convention. 

(5) Paragraph 4 provides—ex abundanti cautela—that release from the 
further application of the provisions of a treaty does not in any way im- 
pair the duty of the parties to fulfil obligations embodied in the treaty 
to which they are also subjected under general international law or under 
another treaty. The point, although self-evident, was considered worth 
emphasizing in this article, seeing that a number of major conventions 
embodying rules of general international law, and even rules of jus cogens, 
contain denunciation clauses. A few conventions, such as the Geneva 
Conventions of 1949 for the humanising of warfare, expreasly lay down 
that denunciation does not impair the obligations of the parties under 
general international law. But the majority of treaties provide for their 
own denunciation without prescribing that the denouncing state will re- 
main bound by its obligations under general international law with re- 
spect to the matters dealt with in the treaty.®” 


ARTICLE 54 


Legal consequences of the suspension of the operation of a treaty 


1, Subject to the provisions of the treaty, the suspension of the opera- 
tion of a treaty: 


(a) Shall relieve the parties from the obligation to apply the treaty ` 
during the period of the suspension; 

(b) Shall not otherwise affect the legal relations between the parties 
established by the treaty; 


86 Signed at Brussels on 25 May 1962, 
ss Article 65, United Nations Treaty Series, Vol. 218, p. 252. 
8? E.g., the Genocide Convention, United Nations Treaty Serles, Vol. 78, p. 277. 
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- (c) In particular, shall not affect the legality of any act done in con- 
formity with the provisions of the treaty or that of a situation resulting 
from the application of the treaty. 

2. During the period of the suspension, the parties shall refrain from 
acts calculated to render the resumption of the operation of the treaty 
impossible. 


Commentary 


(1) This article, like the two previous articles, does not touch the ques- 
tion of responsibility, but concerns only the direct legal consequences of 
the suspension of the operation of the treaty. 

(2) Paragraph 1 adapts to the case of suspension the rules laid down 
in Article 58, paragraph 1, for the case of termination. The parties are 
relieved from the obligation to apply the treaty during the period of the 
suspension. But the relations established between them by the treaty 
are not otherwise affected by the suspension, while the legality of acts 
previously done under the treaty and of situations resulting from the 
application of the treaty are not affected. 

(3) The very purpose of suspending the operation of the treaty rather 
than terminating it is to keep the treaty relationship in being. The parties 
are therefore bound in good faith to refrain from acts calculated to 
frustrate the treaty altogether and to render its resumption impossible. 


Cuaprer IIT 


QUESTION OF EXTENDED PARTICIPATION IN GENERAL MULTILATERAL TREATIES 
CONCLUDED UNDER THE AUSPICES OF THE LEAGUE OF NATIONS 


18. On the recommendation of the Sixth Committee, the General As- 
sembly, at its 1171st meeting, held on 20 November 1962, adopted the 
following resolution : 8° 


“The General Assembly, 

“Taking note of paragraph 10 of the commentary to articles 8 and 
9 of the draft articles on the law of treaties contained in the report 
of the International Law Commission covering the work of its four- 
teenth session, 

“Desiring to give further consideration to this question, 

“1. Requests the International Law Commission to study further 
the question of extended participation in general multilateral treaties 
concluded under the auspices of the League of Nations, giving due 
consideration to the views expressed during the discussions at the 
seventeenth session of the General Assembly, and to include the re- 
sults of the study in the report of the Commission covering the work 
of its fifteenth session; 

‘2. Decides to place on the provisional agenda of its eighteenth 
session an item entitled ‘Question of extended participation in gen- 
eral multilateral treaties concluded under the auspices of the League 
of Nations’.”’ 


88 Resolution 1766 (XVII). 
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19. In addition to the records of the discussions in the Sixth Com- 
mittee, the Commission had before it a note by the Secretariat which con- 
tained a summary of those discussions (A/CN.4/159 and Add.1) and a re- 
port entitled ‘‘Question of extended participation in general multilateral 
treaties concluded under the auspices of the League of Nations (General 
Assembly resolution 1766 (XVII),’’ submitted by the Special Rapporteur 
on the Law of Treaties (A/CN.4/162). The Commission examined the 
question at its 712th and 713th meetings. 

20. As indicated by the terms of the resolution, the further study re- 
quested of the Commission relates to a question raised in paragraph 10 of 
the commentary to Articles 8 and 9 of the Commission’s draft articles on 
the law of treaties. In that paragraph, the Commission drew attention 
to ‘‘the problem of the accession of new states to general multilateral 
treaties, concluded in the past, whose participation clauses were limited 
to specific categories of states.’’ It pointed out that certain technical 
difficulties stand in the way of finding a speedy and satisfactory solution 
to this problem through the medium of the draft articles on the law of 
treaties which are now in course of preparation. Suggesting that con- 
sideration should therefore be given to having recourse to other more 
expeditious procedures, it observed: 


“It seems to be established that the opening of a treaty to ac- 
cession by additional states, while it requires the consent of the states 
entitled to a voice in the matter, does not necessitate the negotiation 
of a fresh treaty amending or supplementing the earlier one. One 
possibility would be for administrative action to be taken through the 
depositaries of the individual treaties to obtain the necessary consents 
of the states concerned in each treaty; indeed, it is known that action 
of this kind has been taken in some cases. Another expedient that 
might be considered is whether action to obtain the necessary consents 
might be taken in the form of a resolution of the General Assembly 
by which each Member State agreed that a specified list of multi- 
lateral treaties of a universal character should be opened to accession 
by new states. It is true that there might be a few non-member 
states whose consent might also be necessary, but it should not be 
impossible to devise a means of obtaining the assent of these states to 
the terms of the resolution.’’ ®° 


21, During the discussion of the Commission’s Report, members of the 
Sixth Committee had asked for particulars of the treaties in question. 
The Secretariat had accordingly submitted a working paper ™ setting out 
the multilateral agreements concluded under the auspices of the League of 
Nations in respect of which the Secretary-General acts as depositary and 
which are not open to new states. Part A of this list gave twenty-six ` 
agreements which have entered into force, while Part B gave five agree- 
ments which have not yet done so. As over a quarter of a century has 
now elapsed without the treaties mentioned in Part B receiving the neces- 


89 Official Records of the General Assembly, 17th Sess., Supp. No. 9 (A/5209 and 
Corr. 1) [67 A.J.LL. 190, 215-216 (1968) ]. 
30 Ibid., Annexes, Agenda Item 76, Doe. A/0.6/L.498. 
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sary support to bring them into force, the Commission decided to confine 
its present study to the treaties mentioned in Part A. 

22. The Commission interprets the request addressed to it by the 
General Assembly as relating only to the technical aspects of the question 
of extended participation in League of Nations treaties. In the present 
study, therefore, it will examine this question generally with reference to 
the twenty-six treaties given in Part A of the Secretariat’s list, without 
considering how far any particular treaty may or may not still retain its 
usefulness. However, in the course of the discussion it was stressed that 
quite a number of the treaties given in Part A may have been overtaken 
by modern treaties concluded during the period of the United Nations, 
while some others may have lost much of their interest for states with the 
lapse of time. It was also pointed out that no re-examination of the 
treaties appears to have been undertaken with a view to ascertaining 
whether, quite apart from their participation clauses, they may require 
any changes of substance in order to adapt them to contemporary con- 
ditions, The Commission accordingly decided to bring this aspect of 
the matter to the attention of the General Assembly, and to suggest that 
in due course a process of review should be initiated. 

23. Five of the twenty-six treaties have rigid participation clauses, 
being confined to the states which were represented at or invited to the 
conference which drew up the treaty.” These treaties, in short, appear 
to have been designed to be closed treaties. The remaining twenty-one 
treaties were clearly intended to be open-ended, the participation clause be- 
ing so worded as to allow the participation of any state not represented at 
the conference to which a copy of the treaty might be communicated for 
that purpose by the Council of the League. It is only the fact of the 
dissolution of the League and its Council and the absence of any organ of 
the United Nations exercising the powers previously exercised by the 
Council under the treaties which has had the effect of turning them into 
closed treaties. 

24. The arrangements made between the League of Nations and the 
United Nations for the transfer of certain functions, activities and assets 
of the League to the United Nations covered, inter alia, functions and 
powers belonging to the League of Nations under international agree- 
ments, At its final session the League Assembly passed a resolution 
whereby it recommended that the Members of the League should facilitate 
in every way the assumption without interruption by the United Nations 
of functions and powers entrusted to the League under international 
agreements of a technical and non-political character, which the United 
Nations was willing to maintain.*? The General Assembly, for its part, in 
Section I of Resolution 24 (I) of 12 February 1946, reserved ‘‘the right 


21 In one case, the Convention Regarding the Measurement of Vessels Employed in 
Inland Navigation, the treaty was also open to states having a common frontier with 
one of the states invited to the Conference. 

92 League of Nations, Official Journal, Special Supplement No. 194, p. 57 (Resolution 
of 18 April 1946). 


308 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 58 


to decide, after due examination, not to assume any particular function or 
power, and to determine which organ of the United Nations or which 
specialized agency brought into relationship with the United Nations 
should exercise each particular function or power assumed.’’ How- 
ever, having placed on record that by this resolution those Members of the 
United Nations which were parties to the instruments in question were 
assenting to the action contemplated and would use their good offices to 
secure the co-operation of the other parties to those instruments so far as 
was necessary, the General Assembly declared its willingness in principle 
to assume the exercise of certain functions and powers previously en- 
trusted to the League; in the light of this declaration it adopted three de- 
cisions, A, B and ©, which are contained in Resolution 24 (I).% 

25. Decision A recalled that under certain treaties the League had, for 
the general convenience of the parties, undertaken to act as a custodian 
of the original signed texts and to ‘‘perform certain functions, pertaining 
to a secretariat, which do not affect the operation of the instruments and do 
not relate to the substantive rights and obligations of the parties.’’ Hav- 
ing then set out some of the main functions of a depositary, the General 
Assembly declared the willingness of the United Nations to ‘‘accept the 
custody of the instruments and to charge the Secretariat of the United 
Nations with the task of performing for the parties the functions, pertain- 
ing to a secretariat, formerly entrusted to the League of Nations.* It 
may here be remarked that, purely secretarial though the functions of the 
Secretariat of the League may have been as depositary of the treaties, it 
was invested with these functions by the parties to each treaty, not by the 
League of Nations, for the appointment of the League Secretariat as 
depositary was effected by a provision of the ‘‘final clauses” of each 
treaty. The transfer of the depositary functions from the Secretariat of 
the League to that of the United Nations was therefore a modification of 
the final clauses of the treaties in question. The League Assembly, it is 
true, had directed its Secretary-General to transfer to the Secretariat of 
the United Nations for safe custody and performance of the functions 
previously performed by the League Secretariat all the texts of the League 
treaties. But although the General Assembly, as already mentioned, 
emphasized the assent given to this transfer by those Members of the 
United Nations which were also parties to the particular treaties, it did not’ 
seek to obtain the agreement of all the parties to the various treaties. It 
simply assumed the functions of the depositary of these treaties by Reso- 
lution 24 (I) and charged the Secretariat with the task of carrying them 
out. No objection was raised by any party and the Secretary-General 
has acted as the depositary for all these treaties ever since the passing 
of the resolution.™ 


98 See ‘‘Resolutions of the General Assembly concerning the Law of Treaties’? 
(A/ON.4/154), pp. 15-17. 

24 See tbid. (A/ON4/154), p. 16. 

95 See Summary of the Practice of the Secretary-General as Depositary of Multilateral 
Agreements (ST/LEG/7), pp. 65-68. 
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.26. On the other hand, decision A contained in Resolution 24 (1) 
underlined the purely secretarial character of the depositary functions 
transferred to the Secretariat, pointing out that they did not affect ‘‘the 
operation of the instruments’’ or relate to the ‘‘substantive rights and 
obligations of the parties.’ Accordingly, in the case of closed treaties, 
including those where the closure has resulted solely from the disappear- 
ance of the Council of the League, the Secretary-General has not con- 
sidered it within his powers under the terms of the resolution to accept 
signatures, ratifications or accessions from states not covered by the par- 
ticipation clause. 

27. Decision B of the resolution dealt with instruments of a ‘‘technical 
and non-political character’’ containing provisions ‘‘relating to the sub- 
stance of the instruments’’ whose due execution was dependent on the 
continued exercise of functions and powers which those instruments con- 
ferred upon organs of the League. The General Assembly expressed its 
willingness ‘‘to take the necessary measures to ensure the continued ex- 
ercise of these functions and powers’’ and referred the matter to the 
Economie and Social Council for examination. Decision C dealt with 
functions and powers entrusted to the League by instruments having a 
political character. With regard to these instruments the General As- 
sembly decided that it would either itself examine, or would submit to 
the appropriate organ of the United Nations, any request from the 
parties to an instrument that the United Nations should assume the ex- 
ercise of the functions or powers entrusted to the League. 

28. In pursuance of decisions B and C, the General Assembly between 
1946 and 1953 approved seven protocols which amended earlier multi- 
lateral treaties and transferred the functions or powers formerly exercised 
by the League to organs of the United Nations. These protocols dealt 
with various treaties relating to: (1) opium and dangerous drugs (United 
Nations Treaty Series, Vol. 12, p. 179); (2) economic statistics (United 
Nations Treaty Series, Vol. 20, p. 229); (3) circulation of obscene publi- 
cations (United Nations Treaty Series, Vol. 30, p. 3); (4) the white slave 
traffic (United Nations Treaty Series, Vol. 30, p. 28); (5) circulation of 
and traffic in obscene publications (United Nations Treaty Series, Vol. 46, 
p. 169); (6) traffic in women and children (United Nations Treaty Series, 
Vol. 58, p. 18); and (7) slavery (United Nations Treaty Series, Vol. 182, 
p. 51). In all of these protocols, in addition to making any necessary 
amendments of substance, the opportunity was taken of replacing the 
participation clause of the earlier treaties with a clause opening them to 

accession by any Member of the United Nations and by any non-Member 
` state to which the Economic and Social Council decides officially to com- 
municate a copy of the amended treaty. It is for this reason that the 
League of Nations treaties covered by the protocols are not included in 
Part A of the Secretariat’s list of multilateral agreements which are not 
open to new states. 

29. When the problem of extending the right to participate in closed 
League of Nations treaties was taken up in the Sixth Committee, certain 
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delegations—Australia, Ghana and Israel **--joined together in introduc- 
ing a draft resolution designed to achieve this objective. This draft reso- 
lution in its final form, after recalling the previously quoted passage from 
the Commission’s Report for 1962 and Resolution 24 (1), proposed that the 
General Assembly should: (1) request the Secretary-General to ask the 
parties to the conventions listed in an annex to the resolution (4.¢., the 
conventions listed in Part A of the Secretariat’s working paper) to state, 
within a period of twelve months from the date of the inquiry, whether 
they objected to the opening of those of the conventions to which they were 
parties for acceptance by any state Member of the United Nations or 
member of any specialized agency; (2) authorize the Secretary-General, 
if the majority of the parties to a convention had not within the period 
referred to in paragraph 1 objected to opening that convention to ac- 
ceptance, to receive in deposit instruments of acceptance thereto which 
are submitted by any state Member of the United Nations or member of 
any specialized agency; (3) recommend that all states parties to the con- 
ventions listed in the annex of the resolution should recognize the legal 
effect of instruments of acceptance deposited in accordance with paragraph 
2, and communicate to the Secretary-General as depositary their consent 
to participation in the conventions of states so depositing instruments of 
acceptance; (4) request the Secretary-General to inform Members of com- 
munications received by him under the resolution. 

30. The sponsors of the draft resolution explained that the scheme pro- 
posed in their draft contemplated three stages: first, an inquiry to the 
parties whether they objected to opening a convention; second, an authori- 
zation to the Secretary-General to receive new instruments of acceptance; 
and third, a recommendation that the legal effect of new instruments 
deposited should be recognized, The first two stages were, they con- 
sidered, purely administrative in character and did not effect legal re- 
lationships. The third stage, that of recognition of the legal effects of 
newly deposited instruments, would be only a recommendation and each 
state would be left to determine the method of such recognition in the 
light of the requirements of its own internal law. 

31, During the debate in the Sixth Committee certain reservations were 
expressed as to the procedure proposed in the joint resolution. Some 
representatives felt that what was really involved in the first stage was 
the agreement of the parties to change a rule on participation which had 
been laid down in the conventions, and that for reasons of international 
and constitutional law consent to such a change could not be given in- . 
formally, or tacitly by a mere failure to object. Some representatives 
stated that the course which was legally preferable in order to avoid 
uncertainty and constitutional difficulties was to prepare a protocol of 
amendment of the conventions, as had already been done in other cases by 


86 Official Records of the General Assembly, 17th Sess., Annexes, Agenda Item 76, 
Doe. A/C.6/L.504/Rev.2. . 
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the General Assembly.*7 The sponsors of the three-Power draft and some 
other delegations, however, expressed the view that a requirement of 
express consent might mean a delay of some years in the participation 
of new states, and that such a requirement was unnecessary. 

32. Some representatives considered that the fact that some new states 
might have become bound by the League treaties through succession to 
parties made it difficult to determine the list of the present-day parties 
to the treaties, as would need to be done under the draft resolution. 
Another representative thought that inviting new states to accede to the 
conventions ignored the possibility that they might have become parties 
by succession and that such an invitation might prejudge the work of the 
International Law Commission on state succession. The sponsors, on the 
other hand, took the view that the question of opening the treaties for new 
accessions is quite distinct from the succession of states, and could not 
prejudge the Commission’s work on the latter question. 

33. A number of representatives also expressed the view that, if par- 
ticipation in the treaties was to be opened to additional states, it should not 
be restricted to states Members of the United Nations or of a specialized 
agency, as was at present provided in the draft resolution. 

34, Certain other points were made with respect to the draft resolution. 
One representative observed that its provision for a simple majority as 
sufficient to open the treaties to additional states appeared to be in- 
consistent with the requirement of a two-thirds majority in Article 9, 
paragraph 1 (a), of the draft articles on the law of treaties provisionally 
adopted by the Commission in 1962. Another representative thought that 
it should have been made clear that it would not be permissible for ac- 
ceding states to formulate reservations since he doubted whether the 
recent practice concerning reservations could be applied to the older 
treaties. 

35. The Commission, as requested, has given due consideration to the 
views expressed during the discussions of this question at the Seventeenth 
Session of the General Assembly. It does not, however, understand its 
task to be to comment in detail upon these views, but to study the technical 
aspects of the question generally and to report. 

36. The first point to be examined is the relation between the present 
question and that of the succession of states to League of Nations treaties, 
since it has a definite bearing also on the technical aspects of opening these 
treaties to participation by additional states. Thus, the joint draft resolu- 
tion would require the Secretary-General to ‘‘ask the parties to the con- 
. ventions listed in the annex” to state within a period of twelve months 
whether they objected to the ‘“‘opening of those conventions to which they 
are parties’’ etc.; and his authority to receive instruments of acceptance 
in deposit from additional states would only arise if a ‘‘majority of the 
parties to a convention’’ had raised no objection to the opening of the 
convention. In other words, the identification of the parties to the treaties 
would be necessary both for the purposes of the inquiry and for determin- 


- 87 See protocols mentioned in paragraph 28 above, 
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ing when the authority of the Secretary-General to receive instruments 
from additional states came into force. Similarly, if the procedure of an 
amending protocol were to be used, it would be necessary for a stated 
number or proportion of the parties to each League treaty to become 
parties to the amending protocol in order to bring the latter into force. 
Again, therefore, there would be a need to identify the parties to the 
League treaties. 

87. The present practice of the Secretary-General, as appears from the 
Secretariat memorandum on the succession of states in relation to general 
multilateral treaties of which the Secretary-General is the depositary 
(A/CN.4/150), is to inquire from each new state whether it recognizes 
that it is bound by United Nations treaties, and by League treaties amended 
by United Nations protocols, when any of these treaties had been made 
applicable to its territory by its predecessor state.°® In consequence of 
these inquiries a number of new states have signifled their attitudes 
towards certain of the League treaties. But that practice has not pre- 
viously extended to the League treaties now under consideration. Accord- 
ing to the information contained in the Secretariat memorandum, the 
position with regard to these treaties is that Pakistan has of its own 
accord made communications to the Secretary-General stating that it con- 
siders itself a party to three of the treaties, while Laos has done the same 
with regard to one treaty. These communications have been notified to the 
governments concerned. 

88. The precise legal position of a new state whose territory was formerly 
under the sovereignty of a state party or signatory to a League treaty is a 
question which involves an examination of such principles of international 
law as may govern the succession of states to treaty rights or obligations. 
Clearly, if a certain view is taken of these principles, participation in the 
League treaties may be open to a considerable number of the new states 
without any special action being taken through the United Nations to open 
the treaties to them. But a number of points of some difficulty may have 
to be decided before it can be seen how far the problem is capable of 
being solved through principles of succession. In many of the League 
treaties, for example, a substantial proportion of the signatories have not 
proceeded to ratification and the point arises as to what may be the 
position of a new state whose predecessor in the territory was a signatory 
but not a party to the treaty. The Commission has only recently begun 
its study of this branch of international law and nothing in the preceding 
observations is to be understood as in any way prejudging its views on any - 
aspects of the question of succession to treaties. The Commission is here 
concerned only to point out that, owing to some of the difficulties, the 
principles governing the succession of states to treaty rights or obligations 
can scarcely be expected to provide either a speedy or a complete solution 
of the problem now under consideration. 


68 See paragraphs 10-13 of memorandum. 
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PROTOCOL OF AMENDMENT 


39. This procedure, if it has the merit of avoiding any possible consti- 
tutional diffculty, also has certain disadvantages. In the first place, the 
procedure adopted in the seven protocols mentioned in paragraph 28 above 
is somewhat complicated. A protocol is drawn up under which the parties 
to the protocol undertake that as between themselves they will apply the 
amendments to the League treaty which are set out in an annex to the 
protocol. The protocol is open to signature or acceptance only by the 
states parties to the League treaty and is expressed to come into force when 
any two such states have become parties to the protocol. On the other 
hand, the amendments to the League treaty contained in the annex to 
the protocol do not come into force until a majority of the parties to the 
League treaty have become parties to the protocol. Amongst the amend- 
ments are provisions making the League treaty, as amended by the protocol, 
open to accession by any Member of the United Nations and by any non- 
Member state to which a designated organ of the United Nations shall 
decide officially to communicate a copy of the amended treaty. Thus, 
under the procedure of the United Nations protocols there are different 
dates for the entry into force of the protocol itself and of the amendments 
to the League treaty. Moreover, the parties to the original treaty become 
parties to the amended treaty by subscribing to the protocol, whilst other 
states do so by acceding to the amended treaty. 

40. In the second place, the protocol operates only inter se the parties 
to it. This is unavoidable, since under the existing law, unless the treaty 
expressly so provides, a limited number of the parties, even if they consti- 
tute a majority, cannot amend the treaty so as to effect its application to 
the remaining parties without the latter’s consent. But it means that a 
protocol of amendment provides an incomplete solution to the problem 
of extending participation in League of Nations treaties to additional 
states, for accession to the amended treaty will not establish any treaty 
relations between the acceding states and parties to the original treaty 
which have failed to subscribe to the protocol. There is also a possibility ` 
that there may be some delay before the number of signatures or ac- 
ceptances necessary to bring the required amending provision into force 
are obtained. Consequently, even if the use of a simplified form of 
protocol were to be found possible, this procedure would still have certain 
drawbacks. 


Tre Toree-Powrr Drarr RESOLUTION 


41. When the Commission suggested that consideration might be given 
to the possibility of solving the present problem by administrative action 
taken through the depositary of the treaties, it had in mind that today 
international agreements are concluded in a great variety of forms, and 
that in multilateral treaties communications through the depositary are a 
normal means of obtaining the views of the interested states in matters 
touching the operation of the final clauses. From the point of view of 
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international law, the only essential requirement for the opening of a treaty 
to participation by additional states is, it is believed, the consent of the 
parties and, for a certain period of time, of the states which drew up the 
treaty. Constitutional or political considerations may affect the decision 
of the interested states as to the particular form in which that consent 
should be expressed in any given case. But in principle the agreement of 
the interested states may be expressed in any form which they themselves 
may determine. 

42. The three-Power draft resolution, evidently starting from this stand- 
point, seeks to obtain the necessary consents by means of inquiries ad- 
dressed to the parties to the various treaties by the Secretary-General in 
his capacity as depositary of the treaties, These inquiries would be in a 
negative form asking the parties to each treaty whether they have any 
objection to its being opened for acceptance by any state Member of the 
United Nations or of any specialized agency. In order to obviate delay, 
the resolution contemplates that the parties should be invited to reply 
within twelve months and that a failure to reply within that period should 
be treated as equivalent to an absence of objection for the purpose only of 
determining whether the Secretary-General should be authorized to receive 
in deposit instruments of acceptance from Members of the United Nations 
or of a specialized agency. The authority of the Secretary-General to re- 
ceive instruments in deposit is to arise at the end of the twelve months’ 
period if a majority of the parties have not up to then made any objection. 
But such ‘‘tacit consent’’ of the majority would not, it appears, suffice to 
give legal effect to the instruments of acceptance deposited with the Secre- 
tary-General even vis-à-vis those parties whose consent is thus presumed. 
For paragraph 3 of the draft resolution recommends all the parties also to 
recognize the legal effect of the instruments and to communicate to the 
Secretary-General their consent to the participation of the states concerned 
in the treaties. 

48. The various points made in the Sixth Committee with regard to the 
three-Power draft resolution have been noted in paragraphs 30-34 above, 
and the question of the bearing of state succession upon the identification 
of the parties to the League treaties has already been discussed in para- 
graphs 36-37. It is for the Sixth Committee finally to appraise the legal 
merits or demerits of that draft resolution as a means of solving the present 
problem. The Commission will therefore limit itself to certain observa- 
tions of a general nature with a view to assisting the Sixth Committee in 
arriving at its decision as to the best procedure to adopt in all the circum- 
stances of the case. 


44, The procedure proposed in the three-Power draft resolution, though l 


it offers the prospect of somewhat speedier action than might be obtain- 
able through an amending protocol, does not avoid some of the latter’s 
other defects. Its entry into effect is made dependent on the tacit consent 
of a ‘‘majority of the parties,” thereby appearing to require an exhaustive 
determination of the states ranking as parties in order to ascertain the date 
when the procedure begins to become effective. In this connexion, it may 
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be noted that the later United Nations protocols seek to minimize the diff- 
culty arising from the need to identify the parties to League treaties by 
making the entry into force of the amendments dependent upon the ac- 
ceptances of a specified number, rather than of a majority of the parties. 

45, At the same, it may be pointed out that the requirement of a simple 
majority laid down in the draft resolution, as in the United Nations 
protocols, is not in conflict with the rule formulated in Article 9, paragraph 
1 (a), of the Commission’s draft articles, which contemplates a two-thirds 
majority for the opening of multilateral treaties to additional participa- 
tion. That rule was proposed by the Commission de lege ferenda and 
under it the consent of a two-thirds majority would operate with binding 
effect for all the parties. But under the three-Power draft resolution 
and the United Nations protocols the consent of a simple majority of the 
parties modifies the treaty only with effect inter se the parties which give 
their consent. 

46. Finally, it is necessary to examine the point made in the Sixth 
Committee as to possible constitutional objections to the procedure of tacit 
consent. Under the draft resolution, as its sponsors pointed out, tacit 
consent would operate only to establish the authority of the Secretary- 
General to receive instruments in deposit and it would be open to each 
party to follow whatever procedure it wished for the purpose of ‘‘recog- 
nizing’’ the legal force and effect of the instruments deposited with the 
Secretary-General. If this feature of the resolution may diminish the 
force of the constitutional objections, it also involves a certain risk of 
delaying the completion of the procedure and of obtaining only incomplete 
results. The Legal Counsel, at the 748th meeting of the Sixth Committee, 
put the matter on somewhat broader grounds.” ‘‘A number of the proto- 
cols,’’ he said, ‘‘made more extensive amendments than merely opening the 
old treaties to new parties, and hence a formal procedure for consent was 
suitable; but where the only object is to widen the possibilities for acces- 
sion the Committee may find that no such formality is necessary.’’ 

47. A participation clause, as already pointed out, is one of the ‘‘final 
clauses’’ of a treaty and is, in principle, on the same footing as a clause 
appointing a depositary. It differs, it is true, from a depositary clause 
in that it affects the scope of the operation of the treaty and therefore the 
substantive obligations of the parties. But it is a final clause and it is one 
which furnishes the basis upon which the constitutional processes of 
ratification, acceptance and approval by individual states take place. In 
the present instance the relation between the participation clauses of the 
_ League treaties and the constitutional processes of the individual parties 
may, it is thought, be significant. In twenty-one out of the twenty-six 
treaties, as already mentioned, the participation clauses were so formulated 
as to make the treaty open to participation by any Member of the League 
and any additional states to which the Council of the League should com- 
municate a copy of the treaty for that purpose. Thus, not only did the 
negotiating representatives intend, when they drew up the treaty, to 
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authorize the Council of the League to admit any further state to partici- 
pation in the treaty, but each party when it gave its definitive consent 
to the treaty expressly conferred that authority upon the Council. In 
short, in the case of these twenty-one treaties, any state organ which 
ratified, consented to or approved the treaty in order to enable the state 
to become a party by so doing gave its express consent to the admission 
to the treaty not only of any Member of the League but of any further 
state at the decision of an external organ, the Council of the League. 

This being so, any possible constitutional objection to the use of a less 
formal procedure for modifying the participation clause would seem to be 
of much less force in the case of these treaties. Further, the very fact 
that the remaining five treaties were originally designed as closed treaties 
suggests that they may not be of great interest to new states today, and it 
may be found, on examination, that the problem in fact concerns only the 
twenty-one treaties and, perhaps, only a very limited number of these 
treaties. 

' 48. The special form of the participation clauses of the twenty-one 
treaties further suggests that it may be worth examining the possibility of 
dealing with the problem on the basis that what is involved is a simple 
adaptation of the participation clauses to the change-over from the League 
to the United Nations. The case may not be identical with that of the 
transfer of the depositary functions from the League to the United Na- 
tions, in that the participation clauses touch the scope of the operation 
of the treaties. But consideration should, it is thought, be given to the 
possibility of devising some procedure analogous to that used in the case 
of the depositary functions. 


ALTERNATIVE SoLUTION 


49. The special form of the participation clauses of the twenty-one treaties 
suggested to the Commission that it might be worth examining the possi- 
bility of dealing with the problem along the lines adopted in 1946 with 
regard to the transfer of the depositary functions of the League Secretariat 
to the Secretariat of the United Nations. The case might not be identical 
in that the participation clauses touch the scope of the operation of the 
treaty and that the functions of the Council of the League under those 
clauses were not purely administrative. But the Commission felt that in 
essence what was involved was an adaptation of the participation clauses 
of the League treaties to the change-over from the League to the United 
Nations. On this basis the General Assembly, by virtue of all the arrange- 
ments made in 1946 for the transfer of powers and functions from the. 
League to the United Nations, would be entitled to designate an organ of 
the United Nations to act in the place of the Council of the League, and to 
authorize the organ so designated to exercise the powers of the Council of 
the League in regard to participation in the treaties in question. If this 
course were to be adopted, it would seem appropriate that the resolution 
of the General Assembly designating an organ of the United Nations to 
fulfil the League Council’s functions under the treaties should: (a) recall 
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the recommendation of the League Assembly that Members of the League 
should facilitate in every way the assumption by the United Nations of 
functions and powers entrusted to the League under international agree- 
ments of a technical and non-political character; (b) recite that by the 
resolution those Members of the United Nations which are parties to the 
League treaties in question give their assent to the assumption by the 
designated organ of the functions hitherto exercised by the League Council 
under the treaties in question; and (c) request the Secretary-General, as 
depositary of the treaties, to communicate the terms of the resolution to any 
party to the treaties not a Member of the United Nations. 


CONCLUSIONS 


50. The conclusions resulting from the Commission’s study of the ques- 
tion referred to it by the General Assembly may, therefore, be summarized 
as follows: 1°° 


(a) The method of an amending protocol and the method of the three- 
Power draft resolution both have their advantages and disadvantages, 
But both methods take account of the applicable rule of international law 
that the modification of the participation clauses requires the assent of the 
parties to the treaties, and the Commission does not feel called upon to 
express a preference between them from the point of view of the consti- 
tutional issues under internal law. At the same time, it has pointed out 
that the special form of the participation clauses of the treaties under con- 
sideration appears to diminish the force of the possible constitutional diff- 
culties which were referred to in the Sixth Committee. 

(b) While the topic of state succession has a certain relevance in the 
present connexion and is a complicating element in the procedures of 
amending protocol and three-Power draft resolution, the adoption of these 
procedures need not prejudge the work of the Commission on this topie 
or preclude the use of either of those procedures, if so desired. 

(c) However, in the light of the arrangements which were made on the 
occasion of the dissolution of the League of Nations and the assumption by 
the United Nations of some of its functions and powers in relation to 
treaties concluded under the auspices of the League, the General Assembly 
appears to be entitled, if it so desires, to designate an organ of the United 
Nations to assume and fulfil the powers which, under the participation 
clauses of the treaties in question, were formerly exercisable by the 

_Council of the League. This would provide, as an alternative to the other 
two methods, a simplified and expeditious procedure for achieving the 
object of extending the participation in general multilateral treaties con- 
cluded under the auspices of the League. It would, indeed, be adminis- 
trative action such as was envisaged by the Commission in 1962, and would 
avoid some of the difficulties attendant upon the use of the other methods. 


100 For the various views expressed by the members of the Commission during the 
discussion, see A/ON.4/8B.712 and 713. 
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(d) Even a superficial survey of the twenty-six treaties listed in the 
Secretariat memorandum indicates that today a number of them may hold 
no interest for states. The Commission suggests that this aspect of the 
matter should be further examined by the competent authorities. Subject 
to the outcome of this examination, the Commission reiterates its opinion 
that the extension of participation in treaties concluded under the auspices 
of the League is desirable. 

(e) The Commission also suggests that the General Assembly should 
take the necessary steps to initiate an examination of the general multi- 
lateral treaties in question with a view to determining what action may be 
necessary to adapt them to contemporary conditions. 


Cuapter IV 
PROGRESS OF WORK ON OTHER QUESTIONS UNDER STUDY BY THE COMMISSION 
A. STATE RESPONSIBILITY: REPORT OF THE SUB-COMMITTEE 


51. The Commission considered this question at its 686th meeting. Mr. 
Roberto Ago, Chairman of the Sub-Committee on State Responsibility, 
introducing the Sub-Committee’s report (A/CN.4/152),2° drew special 
attention to the conclusions set out and the programme of work proposed 
in the report. 

52. All the members of the Commission who took part in the discussion 
expressed agreement with the general conclusions of the report, vig.: (1) 
that, in an attempt to codify the topic of state responsibility, priority 
should be given to the definitions of the general rules governing the inter- 
national responsibility of the state, and (2) that in defining these general 
rules the experience and material gathered in certain special sectors, 
specially that of responsibility for injuries to the persons or property of 
aliens, should not be overlooked and that careful attention should be paid 
to the possible repercussions which developments in international law may 
have had on responsibility. 

53. Some members of the Commission felt that the emphasis should be 
placed in particular on the study of state responsibility in the maintenance 
of peace, in the light of the changes which have occurred in recent times 
in international law. Other members considered that none of the fields 
of responsibility should be neglected and that the precedents existing in all 
the fields in which the principle of state responsibility had been applied 
should be studied. 

54. The members of the Commission also approved the programme of. 
work proposed by the Sub-Committee, without prejudice to their position 
on the substance of the questions set out in that programme. Thus, during 
the discussion, doubts or reservations were expressed with regard to the 
solution to be given to certain problems arising in connexion with some of 
the questions listed. In this connexion, it was pointed out that these 
questions were intended solely to serve as an aide-mémoire for the Special 
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Rapporteur when he came to study the substance of particular aspects of 
the definition of the general rules governing the international responsi- 
bility of states, and that the Special Rapporteur would not be obliged to 
pursue one solution in preference to another in that respect. The Sub- 
Committee’s suggestion that the study of the responsibility of other sub- 
jects of international law, such as international organizations, should be 
left aside also met with the general approval of the members of the Com- 
mission. 

55. After having unanimously approved the report of the Sub-Com- 
mittee on State Responsibility, the Commission appointed Mr. Ago as 
Special Rapporteur for the topic of state responsibility. The Secretariat 
will prepare certain working papers on this question. 


B. SUCCESSION OF STATES AND GOVERNMENTS: 
REPORT OF THE SUB-OOMMITTEER 


56. The report of the Sub-Committee on the Succession of States and 
Governments (A/CN.4/160) 1 was discussed by the Commission at its 
702nd meeting. Mr. Manfred Lachs, Chairman of the Sub-Committee, 
introduced the report and explained the Sub-Committee’s conclusions and 
recommendations. All the members of the Commission who took part in 
the discussion fully approved the delimitation of the topic and the ap- 
proach thereto, the proposed objectives, and the plan of work drawn up. 

57. The Commission considered that the priority given to the study of 
the question of state succession was fully justified. The succession of gov- 
ernments will, for the time being, be considered only to the extent neces- 
sary to supplement the study on state succession. During the discussion, 
several members of the Commission stressed the special importance which 
the problems of state succession had at the present time for the new 
states and for the international community, in view of the modern phe- 
nomenon of decolonization; in consequence they emphasized that, in the 
codification of the topic, special attention should be given to the problems 
of concern to the new states. 

58. The Commission approved the Sub-Committee’s recommendations 
concerning the relationship between the topic of state succession and other 
topics on the Commission’s agenda. Succession in the matter of treaties 
will therefore be considered in connexion with the succession of states 
rather than in the context of the law of treaties. Furthermore, the Com- 
mission considered it essential to establish some degree of co-ordination 

between the Special Rapporteurs on, respectively, the law of treaties, state 
` responsibility, and the succession of states, in order to avoid any overlap- 
ping in the codification of these three topics. 

59. The objectives proposed by the Sub-Committee—vic., a survey and 
evaluation of the present state of the law and practice in the matter of 
state succession and the preparation of draft articles on the topic in the 
light of new developments in international law—were approved by all the 


102 See Annex IT to the present report. 
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Commission’s members. Some considered that the existing general rules 
and practice should be adapted to present-day situations and aspirations, 
and that in consequence the codification of state succession would neces- 
sarily include, to a large extent, provisions belonging rather to the progres- 
sive development of international law. Other members of the Commission, 
while recognizing that account would have to be taken of the new spirit 
and of the new aspects which were becoming manifest in international 
relations, shared the view that first there should be thorough research into 
past practice before one could undertake the creation of such elements of 
new law as were necessary. 

60. The broad outline, the order of priority of the headings and the 
detailed division of the topie were agreed to by the Commission, it being 
understood that its approval was without prejudice to the position of 
each member with regard to the substance of the questions included in the 
programme. The programme lays down guiding principles to be followed 
by the Special Rapporteur, who, however, will not be obliged to conform 
to them in his study in every detail. 

61. The Commission, after having unanimously approved the Sub-Com- 
mittee’s report, appointed Mr. Lachs as Special Rapporteur on the topic of 
the succession of states and governments. The Commission adopted a 
suggestion by the Sub-Committee that governments should be reminded of 
the note circulated by the Secretary-General asking them to furnish him 
with the text of all treaties, laws, decrees, regulations, diplomatic corre- 
spondence, ete., relating to the process of succession and affecting states 
which have attained independence since the Second World War.: At the 
same time, the Commission suggested that the deadline for the communica- 
tion of comments by governments should be prolonged to 1 January 1964, 
The Secretariat will circulate the texts of the comments submitted by 
governments in response to the said circular note and will prepare an 
analysis of these comments and a memorandum on. the practice followed, 
in regard to the succession of states, by the specialized agencies and other 
international bodies. 


0. SPECIAL MISSIONS 


62. The Commission discussed this topic at its 711th and 712th meetings. 
It had before it a memorandum prepared by the Secretariat (A/CN.4/155). 
During the discussion it was agreed to resume consideration of the topic 
of special missions in conformity with Resolution 1687 (XVI) adopted 
by the General Assembly on 18 December 1961. As the rules regarding 
permanent missions had been codified by the Vienna Convention on Diplo- * 
matic Relations, 1961, the Commission expressed the belief that it should 
now draw up the rules applicable to special missions to supplement the 
codification of the law relating to diplomatic relations among states. 

68. With regard to the scope of the topic, the members agreed that the 
topic of special missions should also cover itinerant envoys, in accordance 


108 Official Records of the General Assembly, 17th ess., Supp. No. 9 (4/5209 and 
Corr. 1), par. 78 [57 A.J.LL. 262 (1963)]. 


1964] OFFICIAL DOCUMENTS 321 


with its decision at its 1960 session. At that session the Commission 
had also decided ** not to deal with the privileges and immunities of 
delegates to congresses and conferences as part of the study of special mis- 
sions, because the topic of diplomatie conferences was connected with that 
of relations between states and inter-governmental organizations. At the 
present session, the question was raised again, with particular reference 
to conferences convened by states. Most of the members expressed the 
opinion, however, that for the time being the terms of reference of the 
Special Rapporteur should not cover the question of delegates to congresses 
and conferences. 

64. With regard to the approach to the codification of the topic, the 
Commission decided that the Special Rapporteur should prepare a draft 
of articles, These articles should be based on the provisions of the 
Vienna Convention on Diplomatic Relations, 1961, but the Special Rap- 
porteur should keep in mind that special missions are, both by virtue 
of their functions and by their nature, an institution distinct from 
permanent missions. In addition, the Commission thought that the time 
was not yet ripe for deciding whether the draft articles on special missions 
should be in the form of an additional protocol to the Vienna Convention, 
1961, or should be embodied in a separate convention or in any other 
appropriate form, and that the Commission should await the Special 
Rapporteur’s recommendations on that subject. 

65. Lastly, at its 712th meeting, the Commission appointed Mr. Milan 
Bartoš as Special Rapporteur for the topic of special missions. 


D. RELATIONS BETWEEN STATES AND INTER-GOVERNMENTAL ORGANIZATIONS 


66. In accordance with the Commission’s request at its Fourteenth Ses- 
sion, the Special Rapporteur, Mr. El-Erian, submitted at the present 
session a first report (A/CN.4/161 and Add.1), consisting of a preliminary 
study on the scope of and approach to the topic of ‘‘Relations between 
States and inter-governmental organizations.” He submitted also a work- 
ing paper (A/CN.4/l.103) on the scope and order of future work on the 
subject. At its 717th and 718th meetings, the Commission had a first 
general discussion of this report and asked the Special Rapporteur to con- 
tinue his work and prepare a second report containing a set of draft 
articles, with a view to further consideration of the question at a later 


stage. 


CHAPTER V 
OTHER DECISIONS AND CONCLUSIONS OF THE COMMISSION 
A. CO-OPERATION WITH OTHER BODIES 


67. The Commission considered the item concerning co-operation with 
other bodies at the 715th meeting. 


104 Yearbook of the International Law Commission, 1960, Vol. I, 565th meeting, 
par. 26. 
105 Ibid., par. 25. 
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68. The Inter-American Juridical Committee was represented by Mr. 
José Joaquin Caicedo Castilla, and the Asian-African Legal Consultative 
Committee by Mr. H. W. Tambiah; they both addressed the Commission. 

69. The Commission, after considering the invitation addressed to it by 
the Seeretary of the Asian-African Legal Consultative Committee, decided 
to ask its Chairman, Mr. Eduardo Jiménez de Aréchaga, to attend the 
Committee’s next session in the capacity of observer, or, if he was unable 
to do so, to appoint another member of the Commission or its Secretary to 
represent the Commission at that session. The next session of the Asian- 
African Legal Consultative Committee will open at Cairo on 15 February 
1964, and will last for two weeks. 

70. The Commission expressed the hope that the relevant regulations 
of the United Nations would be so adapted as to ensure a better exchange 
of documentation between the Commission and the bodies with which it 
co-operates. The Commission further recommended that the Secretariat 
should make whatever arrangements were needed for the purpose. 


B. PROGRAMME OF WORK, DATH AND PLACE OF THE NEXT SESSION 


71. The Commission adopted the following programme of work for 
1964: (1) law of treaties (application, interpretation and effects of 
treaties); (2) special missions (first report with draft articles); (3) 
relations between states and inter-governmental organizations (first re- 
port on general directives (A/CN.4/161 and Add.1) and another report 
with draft articles) ; (4) state responsibility (preliminary report, if ready) ; 
(5) succession of states and governments (preliminary report on the as- 
pect of treaties, if ready). 

72, Since it will not be possible to deal with all items at the regular 
session, which should be mainly devoted to the law of treaties, and, if there 
is a possibility, to a first discussion of the preliminary reports on state 
respousibility and succession of states and governments, it was decided that 
a three-week winter session of the Commission should take place at 
Geneva from 6 to 24 January 1964. 

73. In this winter session, the Commission should consider the draft 
articles to be submitted by the Special Rapporteur on special missions and 
consider the first report and general directives to the Special Rapporteur 
on the subject of relations between states and intergovernmental organi- 
zations. 

74. It was suggested that measures should be taken now to arrange also 
for a winter session in January 1965, in order to continue the considera- 
tion of the two topics which complete the codification of diplomatie law ` 
without thereby detracting from the time required for the work of the 
Commission on the law of treaties. 

75. In accordance with the decision taken by the Commission during its 
Fourteenth Session,?°° it was decided that the regular session of the Com- 
mission would be held at Geneva from 4 May to 10 July 1964. 

106 Official Records of the General Assembly, 17th Sess., Supp. No. 9 (A/5209 and 
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C. PRODUCTION AND DISTRIBUTION OF DOCUMENTS, 
SUMMARY RECORDS AND TRANSLATIONS 


76. The Commission expressed its satisfaction at the very considerable 
improvement in the facilities put at its disposal for the production of 
documents, summary records and translations—a matter which had been 
the subject of some criticism at the previous session.?°7 

77. There had still been some delay, however, in the translation of docu- 
ments into Spanish, and the Commission expressed the hope that further 
improvements would be made in that respect. 

78. The Commission also expressed the hope that its preparatory docu- 
ments would be sent to members by air mail, to allow them sufficient time 
to study the documents before the opening of the session. 


D., DELAY IN THE PUBLIOATION OF THE YEARBOOK 


79. The Commission has noted with concern that publication of the 
volumes of the Yearbook of the International Law Commission is being 
subjected to an increasing delay. The Commission expresses the hope 
that steps will be taken to ensure that in future the Yearbook will be 
published as soon as possible after the termination of each annual session. 


E. REPRESENTATION AT THE EIGHTEENTH SESSION OF 
THE GENERAL ASSEMBLY 


80. The Commission decided that it would be represented at the 
Eighteenth Session of the General Assembly, for purposes of consultation, 
by its Chairman, Mr. Eduardo Jiménez de Aréchaga. 


ANNEXES 
ANNEX I 


REPORT BY MR. ROBERTO AGO, CHAIRMAN OF THE SUB-COMMITTEE 
ON STATE RESPONSIBILITY 


(Approved by the Sub-Committee) 


1. The Sub-Committee on State Responsibility, set up by the Interna- 
tional Law Commission at its 637th meeting on 7 May 1962 and consisting 
of the following ten members: Mr. Ago (Chairman), Mr. Briggs, Mr. Gros, 
Mr. Jiménez de Aréchaga, Mr. Lachs, Mr. de Luna, Mr. Paredes, Mr. 
Tsuruoka, Mr. Tunkin and Mr. Yasseen, held its second meeting at Geneva 
_from 7 to 16 January 1963. The terms of the reference of the Sub- 
Committee, as laid down by the Commission at its 668th meeting on 26 
June 1962, were as follows: 


““(1) The Sub-Committee will meet at Geneva between the Commis- 
sion’s current session and its next session from 7 to 16 January 1963; 


107 Fbid., pars. 84 and 85. 
"Official Records of the General Assembly, 17th Bess., Supp. No. 9 (A/5209 and 
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**(2) Its work will be devoted primarily to the general aspects of 
state responsibility ; 

“‘(3) The members of the Sub-Committee will prepare for it 
_specific memoranda relating to the main aspects of the subject, these 
memoranda to be submitted to the Secretariat not later than 1 De- 
cember 1962 so that they may be reproduced and circulated before the 
meeting of the Sub-Committee in January 1963; ‘ 

“(4) The Chairman of the Sub-Committee will prepare a report 
on the results of its work to be submitted to the Commission at its next 
session.’’ 


2. The Sub-Committee held seven meetings ending on 16 January 1968. 
All its members were present with the exception of Mr. Lachs, who was 
absent because of illness. The Sub-Committee had before it memoranda 
prepared by the following members: 


Mr. Jiménez de Aréchaga (ILC (XIV) 8C0.1/WP.1) 

Mr. Paredes (ILC (XIV) 8C.1/WP.2 and Add.1, A/CN.4/WP.7) 
Mr. Gros (A/ON.4/8C.1/WP.3) 

Mr. Tsurnoka (A/CN.4/8C.1/WP.4) 

Mr. Yasseen (A/CN.4/SC.1/WP.5) 

Mr. Ago (A/ON.4/8C.1/WP.6) 


8. The Sub-Committee held a general discussion of the questions to be 
studied in connexion with the work relating to the international responsi- 
bility of states, and with the directives to be given by the Commission to 
the Rapporteur on that topic. 

4. Some members of the Sub-Committee expressed the view that it would 
be desirable to begin the study of the very vast subject of the international 
responsibility of the state by considering a well-defined sector such as that 
of responsibility for injuries to the person or property of aliens. Other 
members, on the other hand, argued that it was desirable to carry out a 
general study of the subject, taking care not to confuse the definition of the 
rules relating to responsibility with that of the rules of international law— 
and in particular those relating to the treatment of aliens—the breach of 
which can give rise to responsibility. Some of the members in this second 
group stressed in particular that, in the study of the topic of responsibility, 
new developments of international law in other fields, notably that of the 
maintenance of peace, ought also to be taken into account. 

5. In the end, the Sub-Committee agreed unanimously to recommend 
that the Commission should, with a view to the codification of the topic, | 
give priority to the definition of the general rules governing the inter- 
national responsibility of the state. It was agreed, firstly, that there 
would be no question of neglecting the experience and material gathered 
in certain special sectors, specially that of responsibility for injuries to the 
person or property of aliens; and, secondly, that careful attention should 
be paid to the possible repercussions which new developments in inter- 
national law may have had on responsibility. 
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6. Having reached this general conclusion, the Sub-Committee discussed 
in detail an outline programme of work submitted by Mr. Ago. After this 
debate, it decided unanimously to recommend to the Commission the follow- 
ing indications on the main points to be considered as to the general as- 
pects of the international responsibility of the state; these indications may 
serve as a guide to the work of a future special rapporteur to be appointed 
by the Commission. 


Preliminary point: Definition of the concept of the international re- 
sponsibility of the state? 
First point: Origin of international responsibility 


(1) International wrongful aci: the breach by a state of a legal obliga- 
tion imposed upon it by a rule of international law, whatever its origin and 
in whatever sphere. 

(2) Determination of the component parts of the international wrong- 
ful act: 

(a) Objective element: act or omission objectively conflicting with an 
international legal obligation of the state Problem of the abuse of right. 
Cases where the act or omission itself suffices to constitute the objective 
element of the wrongful act and cases where there must also be an 
extraneous event caused by the conduct. 

(b) Subjective element: imputability to a subject of international law 
of conduct contrary to an international obligation. Questions relating to 
imputation. Imputation of the wrongful act and of responsibility. Prob- 
lem of indirect responsibility. 

Questions relating to the requirement that the act or omission contrary 
to an international obligation should emanate from a state organ. System 
of law applicable for determining the status of organ. Legislative, ad- 
ministrative and judicial organs. Organs acting ultra vires. 

State responsibility in respect of acts of private persons. Question of the 
real origin of international responsibility in such cases. . 

Must there be fault on the part of the organ whose conduct is the 
subject of a complaint? Objective responsibility and responsibility re- 
lated to fault lato sensu. Problems of the degree of fault.4 

(3) The various kinds of violations of international obligations. Ques- 
tions relating to the practical scope of the distinctions which can be made. 

International wrongful acts arising from conduct alone and those arising 
from events. The causal relationship between conduct and event. Practi- 
cal consequences of the distinction. 


t The Sub-Committee suggested that the question of the responsibility of other sub- 
jects of international law, such as international organizations, should be left aside. 

e The question of possible responsibility based on ‘‘risk,’’ in cases where a state’s 
conduct does not constitute a breach of an international obligation, may be studied 
in this connexion. 

d It would be desirable to consider whether or not the study should include the very 
important questions which may arise in connexion with the proof of the events giving 
rise to responsibility. 
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International wrongful acts and omissions. Possible consequences of the 
distinction, particularly with regard to restitutio in integrum. 

Simple and complex, non-recurring and continuous international wrong- 
ful acts. Importance of these distinctions for the determination of the 
tempus commissi delicti and for the question of the exhaustion of local 
remedies. 

Problems of participation in the international wrongful act. 

(4) Circumstances in which an act is not wrongful 


Consent of the injured party. Problem of presumed consent; 

Legitimate sanction against the author of an international wrongful 
act; 

Self-defence ; 

State of necessity. 


Second point: The forms of international responsibility 


(1) The duty to make reparation, and the right to apply sanctions to a 
state committing a wrongful act, as consequences of responsibility. Ques- 
tion of the penalty in international law. Relationship between conse- 
quences giving rise to reparation and those giving rise to punitive action. 
Possible distinction between international wrongful acts involving merely 
a duty to make reparation and those involving the application of sanctions. 
Possible basis for such a distinction. 

(2) Reparation. Its forms. Restitutto in integrum and reparation by 
equivalent or compensation. Extent of reparation. Reparation of indirect 
damage. Satisfaction and its forms. 

(3) Sanction. Individual sanctions provided for in general interna- 
tional law. Reprisals and their possible role as a sanction for an interna- 
tional wrongful act. Collective sanctions. 


7. In accordance with the Sub-Committee’s decision, the summary rec- 
ords giving an account of the discussion on substance, and the memoranda 
by its members mentioned in paragraph 2 above, are attached to this 
report.¢ 

ANNEX I 
REPORT BY MR. MANFRED LACHS, CHAIRMAN OF THE SUB-COMMITTEE 
ON THE SUCCESSION OF STATES AND GOVERNMENTS 


(Approved by the Sub-Committee) 


1. The International Law Commission, at its 637th meeting on 7 May 
1962, set up the Sub-Committee on the Succession of States and Govern- 
ments, composed of the following ten members: Mr. Lachs (Chairman), | 
Mr. Bartoš, Mr. Briggs, Mr. Castrén, Mr. El-Erian, Mr, Elias, Mr. Linu, 
Mr. Rosenne, Mr. Tabibi and Mr. Tunkin. The Commission, at its 668th 
meeting on 26 June 1962, took the following decisions with regard to the 
work of the Sub-Committee: * 


e These summary records and memoranda will appear in the Yearbook of the Inter- 
national Law Commission, 1963. 

* Official Records of the General Assembly, 17th Sess., Supp. No. 9 (A/6209 and 
Corr. 1), par. 78 [57 A.J.IL. 261 (1963) ]. 
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**(1) The Sub-Committee will meet at Geneva on 17 January 1963, 
immediately after the session of the Sub-Committee on State Responsi- 
bility, for as long as necessary but not beyond 25 January 1963; 

“(2) The Commission took note of the Secretary’s statement in the 
Sub-Committee regarding the following three studies to be undertaken 
by the Secretariat: 


(a) A memorandum on the problem of succession in relation to 
membership of the United Nations, 

(6) A paper on the succession of states under general multilateral 
treaties of which the Secretary-General is the depositary, 


(c) A digest of the decisions of international tribunals in the 
matter of state succession ; 


*°(3) The members of the Sub-Committee will submit individual 
memoranda dealing essentially with the scope of and approach to the 
subject, the reports to be submitted to the Secretariat not later than 
1 December 1962 to permit reproduction and circulation before the 
January 1963 meeting of the Sub-Committee; 

“(4) Its chairman will submit to the Sub-Committee, at its next 
meeting or, if possible, a few days in advance, a working paper con- 
taining a summary of the views expressed in the individual reports; 

“(5) The Chairman of the Sub-Committee will prepare a report 
on the results achieved for submission to the next session of the Com- 
mission.”’ 


2. In accordance with these decisions, the Sub-Committee met at the 
European Office of the United Nations on 17 January 1963. As the 
Chairman of the Sub-Committee, Mr. Lachs, was prevented by illness from 
being present, the Sub-Committee unanimously elected Mr. Erik Castrén 
as Acting Chairman. The Sub-Committee held nine meetings, and ended 
its session on 25 January 1963. It was decided that the Sub-Committee 
would meet again, with the participation of the Chairman, Mr. Lachs, at 
the beginning of the Fifteenth Session of the International Law Commission 
in order to approve its final report. The Sub-Committee approved its final 
report at its 10th meeting held on 6 June 1963, during the Fifteenth 
Session of the International Law Commission, with the participation of 
the Chairman, Mr. Lachs, and all its members. 

3. The Sub-Committee had before it memoranda submitted by the 
following members: 


Mr. Elias (ILC (XIV) 8C.2/WP.1 and A/CN.4/8C.2/WP.6) 
Mr. Tabibi (A/CN.4/S$C.2/WP.2) 

Mr. Rosenne (A/CN.4/8C.2/WP.3) 

Mr. Castrén (A/CN.4/8C.2/WP.4) 

Mr. Bartoš (A/CN.4/8C.2/WP.5). 


. 
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The Chairman, Mr. Lachs, also submitted a working paper (A/CN.4/ 
SC.2/WP.7) which summarized the views expressed in the foregoing 
memoranda. The Sub-Committee decided to take Mr. Lachs’ working 
paper as the main basis of its discussion. 

4. The Sub-Committee also had before it the three following studies pre- 
pared by the Secretariat: 


The succession of states in relation to membership in the United Nations 
(A/CON.4/149) ; 

The succession of states in relation to general multilateral treaties of 
which the Secretary-General is the depositary (A/CN.4/150 and 
Corr.1) ; 

Digest of decisions of international tribunals relating to state succession 
(A/ON.4/151). 


5. The Sub-Committee discussed the scope of the topie of succession of 
states and governments, the approach to be taken to it and the directives 
which might be given by the Commission to the Special Rapporteur on 
that subject. Its conclusions and recommendations were as follows: 


I. The Scope of the Subject and the Approach to It 
A. SPECIAL ATTENTION TO PROBLEMS IN RESPECT OF NEW STATES 


6. There is a need to pay special attention to problems of succession 
arising as a result of the emancipation of many nations and the birth of 
so many new states after World War II. The problems concerning new 
states should therefore be given special attention and the whole topic 
should be viewed in the light of contemporary needs and the principles 
of the United Nations Charter. 

7. Some members wished to indicate that special emphasis should be 
given to the principles of self-determination and permanent sovereignty 
over natural resources; others thought such an indication superfluous, in 
view of the fact that these principles are already contained in the United 
Nations Charter and the resolutions of the General Assembly. 


B. OBJECTIVES 


8. The objectives are a survey and evaluation of the present state of 
the law and practice on succession, and the preparation of draft articles 
on the topic having regard also to new developments in international law 
in this field. The presentation should be precise, and must cover the 
essential elements which are necessary to resolve present difficulties. 


©. QUESTIONS OF PRIORITY 


9. The Sub-Committee recommends that the Special Rapporteur, who 
should be appointed at the Fifteenth Session of the International Law 
Commission, should initially concentrate on the topic of state succession, 


+ 
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and should study succession of governments insofar as necessary to 
complement the study of state succession. Within the field thus delimited, 
the Sub-Committee’s opinion is that priority should be given to the prob- 
lems of succession in relation to treaties. 


D, RELATIONSHIP TO OTHER SUBJEOTS ON THE AGENDA OF THE 
INTERNATIONAL LAW OOMMISSION 


(a) Law of treaties 


10. The Sub-Committee is of the opinion that succession in respect of 
treaties should be dealt with in the context of succession of states, rather 
than in that of the law of treaties. 


(b) Responsibility of states, and relations between states and 
inter-governmental organizations 


11. The fact that these subjects are also on the agenda of the Interna- 
tional Law Commission calls for special attention in order to avoid over- 
lapping. 


(e) Co-ordination of the work of the four Special Rapporteurs 


12, It is recommended that the four Special Rapporteurs (on succession 
of states and governments, on the law of treaties, on responsibility of states 
and on relations between states and inter-governmental organizations) 
should keep in close touch and co-ordinate their work. 


E. BROAD OUTLINE 
13. In a broad outline the following headings are suggested : 


(i) Succession in respect of treaties 

(ii) Succession in respect of rights and duties resulting from other 
sources than treaties 

(iii) Succession in respect of membership of international organiza- 
tions. 


14. The Sub-Committee was divided on the question whether the fore- 
going outline should include a point on adjudicative procedures for the 
settlement of disputes. On the one hand, it was argued that the settle- 
ment of disputes was in itself a branch of international law, which was 
extraneous to the branch relating to succession of states and governments 
to which the Commission had been asked to give priority. On the other 
hand, other members, stressing that the outline was only a list of points 
to be examined by the Special Rapporteur, expressed the view that the 
Special Rapporteur should be asked to consider whether some particular 
system for the settlement of disputes should be an integral part of the 
régime of succession. 


. 
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F. DETAILED DIVISION OF THE SUBJECT 


15. The Sub-Committee was of the opinion that in a detailed study of the 
subject the following aspects, among others, will have to be considered: 


(a) The origin of succession: 


Disappearance of a state; 
Birth of a new state; 
Territorial changes of states. 
(b) Ratione materiae: 
Treaties; 
Territorial rights; 
Nationality ; 
Publie property; 
Concessionary rights; 
Publie debts; 
Certain other questions of publie law; 
Property, rights, interests and other relations under private law; 
Torts. 


(c) Ratione personae: 
Rights and obligations: 


(i) Between the new state and the predecessor state; 
(ii) Between the new state and third states; 
(iii) Of the new state with respect to individuals (including legal per- 
sons). 


(d) Territorial effects: 


Within the territory of the new state; 
Exztra-territorial. 


II. Studies by the Secretariat 


16. The Sub-Committee decided to request the Secretariat to prepare, if 
possible by the Sixteenth Session of the Commission in 1964: 


(a) An analytical restatement of the material furnished by govern- 
ments in accordance with requests already made by the Secretariat; 

(b) A working paper covering the practice of specialized agencies and 
other international organizations in the field of succession; 

(c) A revised version of the Digest of the Decisions of International 
Tribunals relating to State Succession (A/CN.4/151), incorporating sum- 
maries of the relevant decisions of certain tribunals other than those al- 
ready included. 


17. The Sub-Committee noted the statement by the Director of the 
Codification Division that the Secretariat would submit at the earliest 


- 
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opportunity the publication described under paragraph 16 (a) above, 
that it would publish the information requested under 16 (b) as soon as 
it could be gathered, and that the request under 16 (c) would be given 
earnest consideration, in the light of the availability of the decisions in 
question. 


TII. Annexes to the Report 


18. The Sub-Committee decided that the summary records giving an 
account of the discussion on substance, and the memoranda and working 
papers by its members mentioned in paragraph 3 above, should be attached 
to its report.” 


(EUROPEAN) CONVENTION FOR THE PROTECTION OF 
HUMAN RIGHTS AND FUNDAMENTAL FREEDOMS! 


Protocot No. 2 


CONFERRING UPON THE European Court or Human Riaurs 
COMPETENCE TO Give Apvisory OPINIONS 


Signed at Strasbourg, May 6, 1963 * 


The Member States of the Council of Europe signatory hereto, 

Having regard to the provisions of the Convention for the Protection of 
Human Rights and Fundamental Freedoms signed at Rome on 4th No- 
vember 1950 (hereinafter referred to as ‘‘the Convention’’) and, in par- 
ticular, Article 19 instituting, among other bodies, a European Court of 
Human Rights (hereinafter referred to as ‘‘the Court’’); 

Considering that it is expedient to confer upon the Court competence 
to give advisory opinions subject to certain conditions; 

Have agreed as follows: 


ARTICLE 1 


1. The Court may, at the request of the Committee of Ministers, give 
advisory opinions on legal questions concerning the interpretation of the 
Convention and the Protocols thereto. 

2. Such opinions shall not deal with any question relating to the content 
or scope of the rights or freedoms defined in Section 1 of the Convention 
and in the Protocols thereto, or with any other questions which the Com- 
mission, the Court or the Committee of Ministers might have to consider 
in consequence of any such proceedings as could be instituted in accord- 
ance with the Convention. 


> These annexes will appear in the Yearbook of the International Law Commission, 
1963. 

1 European Treaty Series, No. 5; 213 U.N. Treaty Series 221; 45 A.J.LL. Supp. 24 
(1951). 

2 European Treaty Series, No. 44. The texts of the three Protocols have been sup- 
plied through the courtesy of the Directorate of Human Rights of the Council of 
Europe. 
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8. Decisions of the Committee of Ministers to request an advisory 
opinion of the Court shall require a two-thirds majority vote of the repre- 
sentatives entitled to sit on the Committee. 


ARTIOLE 2 


The Court shall decide whether a request for an advisory opinion sub- 
mitted by the Committee of Ministers is within its consultative competence 
as defined in Article 1 of this Protocol. 


ARTIOLE 3 


1. For the consideration of requests for an advisory opinion, the Court 
shall sit in plenary session. 

2, Reasons shall be given for advisory opinions of the Court. 

3. If the advisory opinion does not represent in whole or in part the 
unanimous opinion of the judges, any judge shall be entitled to deliver 
a separate opinion. 

4, Advisory opinions of the Court shall be communicated to the Com- 
mittee of Ministers. 


ARTICLE 4 


The powers of the Court under Article 55 of the Convention shall ex- 
tend to the drawing up of such rules and the determination of such pro- 
cedure as the Court may think necessary for the purposes of this Protocol. 


ARTIOLH 5 


1. This Protocol shall be open to signature by Member States of the 
Council of Europe, signatories to the Convention, who may become Parties 
to it by: 


(a) signature without reservation in respect of ratification or ac- 
ceptance ; 

(b) signature with reservation in respect of ratification or accept- 
ance, followed by ratification or accoptance. 


Instruments of ratification or acceptance shall be deposited with the 
Secretary-General of the Council of Europe. 

2. This Protocol shall enter into force as soon as all States Parties to the 
Convention shall have become Parties to the Protocol, in accordance with 
the provisions of paragraph 1 of this article. 

3. From the date of the entry into force of this Protocol, Articles 1 to 4 
shall be considered an integral part of the Convention. 

4. The Secretary-General of the Council of Europe shall notify the 
member States of the Council of: 


(a) any signature without reservation in respect of ratification or 
acceptance; 

(b) any signature with reservation in respect of ratification or ac- 
ceptance; 


- 
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(c) the deposit of any instrument of ratification or acceptance; 
(d) the date of entry into force of this Protocol in accordance with 
paragraph 2 of this article. 


In witness whereof, the undersigned, being duly authorized thereto, 
have signed this Protocol. 

Done at Strasbourg, this 6th day of May 1963, in English and in French, 
both texts being equally authoritative, in a single copy which shall re- 
main deposited in the archives of the Council of Europe. The Secretary- 
General shall transmit certified copies to each of the signatory states.’ 


Protocou No. 3 
AMENDING ÅRTIOLES 29, 30 AND 34 OF THE CONVENTION 
Signed at Strasbourg, May 6, 1963 * 


The Member States of the Council of Europe, signatories to this 
Protocol, 

Considering that it is advisable to amend certain provisions of the Con- 
vention for the Protection of Human Rights and Fundamental Freedoms 
signed at Rome on 4th November 1950 (hereinafter referred to as ‘‘the 
Convention’’) concerning the procedure of the European Commission of 
Human Rights, 

Have agreed as follows: 


ARTIOLE 1 


1. Article 29 of the Convention is deleted. 
2. The following provision shall be inserted in the Convention: 


“Article 29 


After it has accepted a petition submitted under Article 25, the Com- 
mission may nevertheless decide unanimously to reject the petition if, 
in the course of its examination, it finds that the existence of one of 
the grounds for non-acceptance provided for in Article 27 has been 
established. 

In such a case, the decision shall be communicated to the parties.’’ 


ARTIOLE 2 


In Article 30 of the Convention, the word ‘‘Sub-Commission’’ shall be 
replaced by the word ‘‘Commission.’’ 


8 Signatures omitted. The Protocol was signed on behalf of Austria, Denmark, 
Germany, Ireland, Italy, Luxembourg, The Netherlands, Norway, Sweden, Turkey, and 
the United Kingdom, all except Denmark and the United Kingdom with reservation 
in respect of ratification or acceptance. 

4 European Treaty Series, No, 45. 
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ARTICLE 3 


‘1. At the beginning of Article 34 of the Convention, the following shall 
be inserted : 


“‘Subject to the provisions of Article 29...” 


2. At the end of the same article, the sentence ‘‘the Sub-Commission 
shall take its decisions by a majority of its members’’ shall be deleted." 


Prorocon No. 4 


Securnmne Certain Ricets AND Freepoms Oreer Tuan THoss ALREADY 
INCLUDED IN THE CONVENTION AND IN THE Firsr Prorocou 
THERETO ê 


Signed at Strasbourg, September 16, 19637 


PREAMBLE 


The Governments signatory hereto, being Members of the Council of 
Europe, 

Being resolved to take steps to ensure the collective enforcement of 
certain rights and freedoms other than those already included in Section 
I of the Convention for the Protection of Human Rights and Fundamental 
Freedoms signed at Rome on 4th November 1950 (hereinafter referred to 
as ‘‘the Convention’’) and in Articles 1 to 3 of the First Protocol to the 
Convention, signed at Paris on 20th March 1952, 

Have agreed as follows: 


ArRrToOLE 1 


No one shall be deprived of his liberty merely on the ground of inability 
to fulfil a contractual obligation. 


ARTIOM 2 


1. Everyone lawfully within the territory of a state shall, within that 
territory, have the right to liberty of movement and freedom to choose 
his residence. 

2. Everyone shall be free to leave any country, including his own. 

3. No restrictions shall be placed on the exercise of these rights other 
than such as are in accordance with law and are necessary in a democratic 
society in the interests of national security or public safety, for the 
maintenance of ‘‘ordre public,’’ for the prevention of crime, for the pro- 


5 Art. 4 and the final clauses are omitted. Their language is almost identical with 
that of Art. 5 (less paragraph 8 thereof) and the final clauses of Protocol No. 2. 
The signatures, and the conditions thereon, are the same as those appended to Protocol 
No. 2. 

6 European Treaty Series, No. 9; 213 U.N. Treaty Series 262, 

7 Council of Europe Doc. No. H (63) 4 Revised. 
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tection of health or morals, or for the protection of the rights and 
freedoms of others. 

4, The rights set forth in paragraph 1 may also be subject, in par- 
ticular areas, to restrictions imposed in accordance with law and justified 
by the public interest in a democratic society. 


ARTIOLE 3 


1. No one shall be expelled, by means either of an individual or of a 
collective measure, from the territory of the state of which he is a national. 

2. No one shall be deprived of the right to enter the territory of the 
state of which he is a national. 


ARTIOLE 4 
Collective expulsion of aliens is prohibited. 


ARTICLE 5 


1. Any High Contracting Party may, at the time of signature or rati- 
fication of this Protocol, or at any time thereafter, communicate to the 
Secretary-General of the Council of Europe a declaration stating the ex- 
tent to which it undertakes that the provisions of the Protocol shall apply 
to such of the territories for the international relations of which it is re- 
sponsible as are named therein. 

2. Any High Contracting Party which has communicated a declaration 
in virtue of the preceding paragraph may, from time to time, communicate 
a further declaration modifying the terms of any former declaration or 
terminating the application of the provisions of this Protocol in respect 
of any territory. 

3. A declaration made in accordance with this article shall be deemed 
to have been made in accordance with paragraph 1 of Article 63 of the 
Convention. 

4. The territory of any state to which this Protocol applies by virtue 
of ratification or acceptance by that state, and each territory to which this 
Protocol is applied by virtue of a declaration by that state under this 
article, shall be treated as separate territories for the purpose of the 
references in Articles 2 and 3 to the territory of a state. 


ARTIOLE 6 


1. As between the High Contracting Parties the provisions of Articles 
1 to 5 of this Protocol shall be regarded as additional articles to the Con- 
vention, and all the provisions of the Convention shall apply accordingly. 

2. Nevertheless, the right of individual recourse recognised by a declara- 
tion made under Article 25 of the Convention, or the acceptance of the 
compulsory jurisdiction of the Court by a declaration made under Article 
46 of the Convention, shall not be effective in relation to this Protocol 
unless the High Contracting Party concerned has made a statement 
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recognising such right, or accepting such jurisdiction, in respect of all or 
any of Articles 1 to 4 of the Protocol. 


ARTICLE 7 


1. This Protocol shall be open for signature by the Members of the 
Council of Europe who are the signatories of the Convention; it shall be 
ratified at the same time as or after the ratification of the Convention. It 
shall enter into force after the deposit of five instruments of ratification. 
As regards any signatory ratifying subsequently, the Protocol shall enter 
into force at the date of the deposit of its instrument of ratification. 

2. The instruments of ratification shall be deposited with the Secretary- 
General of the Council of Europe, who will notify all Members of the > 
names of those who have ratified. 

In witness whereof, the undersigned, being duly authorised thereto, 
have signed this Protocol. 

Done at Strasbourg, this 16th day of September 1963, in English and 
in French, both texts being equally authoritative, in a-single copy which 
shall remain deposited in the archives of the Council of Europe. The 
Secretary-General shall transmit certifled copies to each of the signatory 
states.® 


UNITED STATES OF AMERICA-UNITED MEXICAN STATES 
CONVENTION For THE SOLUTION OF THE PROBLEM oF THE CHAMIZAL 
Signed at Mexico City, August 29, 1963* 


The United States of America and the United Mexican States: 


Animated by the spirit of good neighborliness which has made possible 
the amicable solution of various problems which have arisen between them; 


8 Signatures omitted. The Protocol was signed on behalf of Austria, Belgium, Den- 
mark, Germany, Ireland, Italy, Luxembourg, Norway, Sweden, and the United King- 
dom. The following declaration was made on behalf of the Government of the Re- 
public of Austria at the time of signature: 

‘í Protocol No. 4 is signed with the reservation that Article 8 shall not apply to the 
provisions on the Law of 3rd April 1919, StGBl. No. 209 concerning the banishment 
of the House of Habsburg-Lorraine and the confiscation of their property, as set out 
in the Act of 30th October 1919, StGBl. No. 601, in the Federal Constitutional Law 
of 26th January 1928, BGBL No, 80, and taking account of the Federal Constitu- 
tional Law of 4th July 1968, BGBI. No. 172.” 

The following declaration was made on behalf of the Irish Government: 

‘(The reference to extradition contained in paragraph 21 of the Report of the Com- 
mittee of Experts on this Protocol and concerning paragraph 1 of Article 3 of the 
Protocol includes also laws providing for the execution in the territory of one Con- 
tracting Party of warrants of arrest issued by the authorities of another Contracting 
Party.” 

As to the law of Ireland concerning this matter, see O’Higgins, ‘‘Irish Extradition 
Law and Practice,’’ 34 Brit. Year Book of Int. Law 274 (1958). 
149 Dept. of State Bulletin 480 (1983). 
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Desiring to arrive at a complete solution of the problem concerning El 
Chamizal, an area of land situated to the north of the Rio Grande, in the 
El Paso-Ciudad Juarez region; 

Considering that the recommendations of the Department of State of the 
United States and the Ministry of Foreign Relations of Mexico of July 
17, 1968, have been approved by the Presidents of the two Republics; 

Desiring to give effect to the 1911 arbitration award? in today’s cir- 
cumstances and in keeping with the joint communique of the Presidents of 
the United States and of Mexico issued on June 30, 1962; and 

Convinced of the need for continuing the program of rectification and 
stabilization of the Rio Grande which has been carried out under the terms 
of the Convention of February 1, 1933, by improving the channel in the 
El Paso-Ciudad Juarez region, 

Have resolved to conclude a Convention and for this purpose have 
named as their plenipotentiaries: 


The President of the United States of America: 


His Excellency Thomas ©. Mann, Ambassador of the United States of 
America to Mexico, 
and 
The President of the United Mexican States: 


His Excellency Manuel Tello, Minister of Foreign Relations, 


Who, having communicated to each other their respective Full Powers, 
found to be in good and due form, have agreed as follows: 


Article 1 


In the El Paso-Ciudad Juarez Sector, the Rio Grande shall be relocated 
into a new channel in accordance with the engineering plan recommended 
in Minute No. 214 of the International Boundary and Water Commission, 
United States and Mexico.* Authentic copies of the Minute and of the 
map attached thereto, on which the new channel is shown, are aac to 
this Convention and made a part hereof. 


Article 2 


The river channel shall be relocated so as to transfer from the north 
to the south of the Rio Grande a tract of 823.50 acres composed of 366.00 
acres in the Chamizal tract, 193.16 acres in the southern part of Cordova 
Island, and 264.34 acres to the east of Cordova Island. A tract of 193.16 
acres in the northern part of Cordova Island will remain to the north of 
the river. 


25 AJL. 782 (1911). 

3 Minute No. 214, Aug. 28, 1963, ‘‘ Engineering Considerations Relating to Relocation 
of the Rio Grande at El Paso, Texas, and Ciudad Juarez, Chihuahua,’’ 49 Dept. of 
State Bulletin 482 (1963); not printed here; reprinted in 2 International Legal Mate- 
rials 877 (1968). 
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Article 3 


The center line of the new river channel shall be the international 
boundary. The lands that, as a result of the relocation of the river 
channel, shall be to the north of the center line of the new channel shall 
be the territory of the United States of America and the lands that shall 
be to the south of the center line of the new channel shall be the territory 
of the United Mexican States. 


Article 4 


No payments will be made, as between the two Governments, for the 
value of the lands that pass from one country to the other as a result 
of the relocation of the international boundary. The lands that, upon 
relocation of the international boundary, pass from one country to the 
other shall pass to the respective Governments in absolute ownership, free 
of any private titles or encumbrances of any kind. 


Article 5 


The Government of Mexico shall convey to the Banco Nacional Hipote- 
cario Urbano y de Obras Publicas, S.A., titles to the properties comprised 
of the structures which pass intact to Mexico and the lands on which they 
stand. The Bank shall pay the Government of Mexico for the value of the 
lands on which such structures are situated and the Government of the 
United States for the estimated value to Mexico of the said structures. 


Article 6 


After this Convention has entered into force and the necessary legisla- 
tion has been enacted for carrying it out, the two Governments shall, on 
the basis of a recommendation by the International Boundary and Water 
Commission, determine the period of time appropriate for the Government 
of the United States to complete the following: 


(a) The acquisition, in conformity with its laws, of the lands to be 
transferred to Mexico and for the rights of way for that portion of the 
new river channel in the territory of the United States; 

(b) The orderly evacuation of the occupants of the lands referred to 
in paragraph (a). 


Article 7 


As soon as the operations provided in the preceding article have been 
completed, and the payment made by the Banco Nacional Hipotecario 
Urbano y de Obras Publicas, S.A., to the Government of the United States 
as provided in Article 5, the Government of the United States shall go 
inform the Government of Mexico. The International Boundary and Wa- 
ter Commission shall then proceed to demarcate the new international 
boundary, recording the demarcation in a Minute. The relocation of the 
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international boundary and the transfer of lands provided for in this 
Convention shall take place upon express approval of that Minute by 
both Governments in accordance with the procedure established in the 
second paragraph of Article 25 of the Treaty of February 3, 1944. 


Article 8 


The costs of constructing the new river channel shall be borne in equal 
parts by the two Governments. However, each Government shall bear the 
costs of compensation for the value of the structures or improvements 
which must be destroyed, within the territory under its jurisdiction prior 
to the relocation of the international boundary, in the process of con- 
structing the new channel. 


Article 9 


The International Boundary and Water Commission is charged with the 
relocation of the river channel, the construction of the bridges herein 
provided for, and the maintenance, preservation and improvement of the 
new channel. The Commission’s jurisdiction and responsibilities, set 
forth in Article XI of the 1933 Convention for the maintenance and 
preservation of the Rio Grande Rectification Project, are extended up- 
stream from that part of the river included in the Project to the point 
where the Rio Grande meets the land boundary between the two countries. 


Article 10 


The six existing bridges shall, as a part of the relocation of the river 
channel, be replaced by new bridges. The cost of constructing the new 
bridges shall be borne in equal parts by the two Governments, The 
bridges which replace those on Stanton-Lerdo and Santa Fe-Juarez streets 
shall be located on the same streets. The location of the bridge or 
bridges which replace the two Cordova Island bridges shall be determined 
by the International Boundary and Water Commission. The agreements 
now in force which relate to the four existing bridges between El Paso 
and Ciudad Juarez shall apply to the new international bridges which 
replace them. The international bridge or bridges which replace the two 
Cordova Island bridges shall be toll free unless both Governments agree 
to the contrary. 


Article 11 


The relocation of the international boundary and the transfer of portions 
of territory resulting therefrom shall not affect in any way: 


(a) The legal status, with respect to citizenship laws, of those persons 
who are present or former residents of the portions of territory transferred ; 

(b) The jurisdiction over legal proceedings of either a civil or criminal 
character which are pending at the time of, or which were decided prior 
to, such relocation; 
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(c) The jurisdiction over acts or omissions occurring within or with 
respect to the said portions of territory prior to their transfer; 
(d) The law or laws applicable to the acts or omissions referred to in 


paragraph (e). 
Article 12 


The present Convention shall be ratified and the instruments of ratifica- 
tion shall be exchanged at Mexico City as soon as possible. 

The present Convention shall enter into force apo the exchange of 
instruments of ratification. 

Done at Mexico City the 29th day of August, 1963, in the English 
and Spanish languages, each text being equally authentic. 


For the Government of For the Government of 
The United States of America The United Mexican States 
/3/ THomas ©. MANN /3/ Manveu TELLO 


DIVERSITY AND UNIFORMITY IN THE LAW OF NATIONS? 


By Pana C. Jessup 


Judge, International Court of Justice 


In addressing oneself to the subject of ‘‘ diversity and uniformity in the 
law of nations,” it is well to suggest at'the outset that these two attributes 
are perennially present not only in the international legal system but in 
many, if not all, legal systems. This is a statement of the obvious, but it 
merits some attention at a time when there is such a spate of writing about 
the changes in international law which are said to be required to meet the 
needs of an international society which is itself experiencing great changes. 

Back in 1931 Maurice Bourquin gave a description so applicable to the 
situation today that it merits quotation at some length: 


C’est devenu une banalité de dire que le droit international est en 
pleine transformation. Non seulement ses emprises sur la vie des 
peuples se multiplient, mais les conceptions qui l'inspirent subissent 
un profond renouvellement., Certains juristes, par attachement à 

_ la tradition, s’efforcent de minimiser la portée de ce mouvement, de la 
présenter comme un simple prolongement du passé, dont les assises 
resteraient intactes. Assurément, tout s’enchaine plus ou moins dans 
le développement des sociétés, et les révolutions elles-mêmes, malgré 
certaines apparences, se soudent à l’état de choses qu’elles ambition- 
nent de détruire. Mais s'il n’y a point, à vrai dire, de solutions de 
continuité, il y a des phases d’évolution rapide, où le paysage ancien 
se désagrège sous les regards du spectateur, pour laisser apparaître 
1’ébauche d’un paysage nouveau, dont le temps précisera les contours 
et qui finira par régner sans partage. Que nous soyons dans une telle 
période, trop de signes l’attestent pour qu’il soit permis d’en douter. 

C’est ce qui fait aujourd’hui l'intérêt passionnant du droit inter- 
national. C’est ce qui fait en même temps la difficulté de son étude. 
L'image qu’il offre est complexe, pleine de traits contradictoires, de 


1 This article substantially reproduces a lecture delivered at the University of Leiden 
on Feb, 20, 1964, as one of a series of lectures arranged by the Dag Hammarskjöld. 
Foundation and subsequently to be published by the Foundation. The lecture was 
introduced by the following two paragraphs: 

‘(It is my privilege to deliver this lecture as one of a series organized by the Dag 
Hammarskjöld Foundation in tribute to the memory of the late Secretary-General of 
the United Nations, a man rich in resources of intellect and of spirit which he spent 
freely in the service of mankind. He added new luster to a name already notable in 
` the annals of international law. As his annual reports and occasional addresses dem- 
onstrate, he cared deeply about the international rule of law as a fundamental tenet 
of the United Nations and was convinced that lawless policies were unsound policies, 
It has been well said of Dag Hammarskjöld that he was ‘imbued with the spirit of 
law.’ One may appropriately dedicate to his memory a lecture on the law of nations, 

‘Nor could one find a more suitable milieu for a lecture on international law than 
this great University in this eountry long identified with many of the great exponents 
of that law.” 
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plans qui ne s’alignent pas dans une méme perspective. Ceux qui le 
contemplent et cherchent à l’exprimer courent un double risque: fermer 
les yeux sur les innovations qui brouillent le dessin des institutions 
anciennes, ou bien, au contraire, ne s’attacher qu’aux indications 
qu’elles fournissent et construire, aves ces points de repère, un avenir 
plus ou moins imaginatif.’ 


Similarly stimulating is Baron van Asbeck’s vision of the purpose of 
the study of international law: f 


To explore how the present law has come to be what it is, how it is 
involved in a process of reform and extension. and intensification, in 
order that we may be able to assist in the building, stone upon stone, 
in ee and rain, of a transnational legal order for States and peoples 
and men.’ 


I shall not dwell upon the myth that change in international law is 
disastrous or even novel. I shall call attention to a few examples of the 
way in which new legal rules or doctrines have been advanced by states— 
some successfully, some unsuccessfully. Attention will then be drawn to 
what may be called regional law, with first emphasis upon the developments 
- in the European Community both in the creation of new law and in the 
unification or assimilation of existing laws. Then aspects of the develop- 
ment of maritime law, in what one may call a functional rather than a 
regional community, will preface a brief reference to the origins of inter- 
national law and to some of its evolutionary characteristics. Again the 
reader will be asked to turn attention to law unification, taken as a symbol 
of the fact that, while diversity of law among interacting groups has been 
tolerated, uniformity has often been sought as an end in itself in federal 
states, in Europe, in Africa, and on the international level especially again 
where we find an international functional community. 

Granted that some law has geographical, personal or temporal limitations 
upon its applicability and binding force, and granted also that certain 
courts are limited to the application—as law—of certain defined or pre- 
scribed bodies of rules and principles, nevertheless law in the large has 
a certain unity, and no body of law is an island complete unto itself.* 
That is why it is pertinent for the Statute of the International Court of 
Justice to list the general principles of law among the sources of law which 
the Court is to apply. That is why the system of private international law 
is a system of tolerance, particularly in applications of the doctrine of 
comity. The Chief Justice of the Federal Supreme Court of the Federation 
of Rhodesia and Nyasaland pointed to the need for tolerance of legal rules 
strange to the lex fori, since, without such tolerance, ‘‘the effectiveness of _ 
private international law, the system without which it would be impossible 
to maintain the legal relationships existing between the inhabitants of the 


285 Académie de Droit International, Recueil des Cours 5 (1981, I). 

3 Baron Frederik van Asbeck, ‘‘Growth and Movement of International Law,’’ Fare- 
well Lecture at Leiden University, Tr. in 11 Int. and Comp. Law Q. 1054, 1072 (1962). 

4In delivering the Storrs Lectures at Yale University in 1956, I indicated the extent 
of my indebtedness to the late Professor Georges Seele; Transnational Law 8 (1956). 
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various countries .. . would be most seriously impaired.’’> I would go 
on to say that the effectiveness of public international law, the system with- 
out which it would be impossible to maintain the legal relationships existing 
between the various states of the world, would be seriously impaired if there 
were no tolerance of certain differences stemming from various legal sys- 
tems. ‘‘Nations are, and should be, different from one another,’’ writes 
Margaret Mead.’ 

Within the bounds of this article, it would be impossible to inventory 
and even more to analyze all the interesting current views about change 
in international law. There is no pretense that references which follow are 
exhaustive. It will suffice if some realms of legal interest worth further 
exploration are identified by brief illustrations.” 

Among the changes in the international society to which current books 
and scholarly journals keep calling our attention are certain prevalent 
differences in ideological approaches and the entry into the family of na- 
tions of many new states in Asia and Africa. One may pertinently recall 
that with reference to many of the newer states there has been an evolution 
in the terminology—an evolution which was due to certain important psy- 
chological and political factors. A few years ago one found references to 
the economically ‘‘undeveloped’’ countries. A seeming pejorative conno- 
tation of that adjective led to the use of the term ‘‘underdeveloped,’’ 
which has now been widely supplanted by the adjective ‘‘developing.”’ 
Perhaps international law suffered from the fact that, in many quarters 
and over decades, it was considered to be the law of an undeveloped or 
underdeveloped international society. Let us assert that international law 
is—and long has been-—a developing legal system. 

“I am certainly not an advocate for frequent and untried changes in 
laws and institutions,” Thomas Jefferson wrote to a friend in 1816. ‘‘But 
I know also, that laws and institutions must go hand in hand with the 
progress of the human mind. As that becomes more developed, more en- 
lightened, as new discoveries are made, new truths disclosed, and manner 
and opinions change with the change of circumstances, institutions must 
advance also, and keep pace with the times.’’® So, too, Bynkershoek in 


5 Estate Mehta v. Acting Master of the High Court of Southern Rhodesia, 1958 B. and 
N. 570, 588. 

6 Mead, ‘*The Underdeveloped and Overdeveloped,’? 41 Foreign Affairs 78, 89 (1962). 
Professor Maxwell Cohen draws our attention to the ‘‘three-dimensional character . . . of 
international law as comparative law, including the extent to which it has fed on two 
great legal systems and the ‘regionalism’ that early appeared in the evolution of special 
doctrines of the classical system.’’ Cohen, ‘‘Some Main Directions of International 
Law: a Canadian Perspective,’’ 1 Canadian Yr. Bk. of Int. Law (1968) 15, 26. Cf. 
Seidl-Hohenveldern, ‘‘Methods for a Comparative Approach to Public International 
Law,” Festschrift Egawa 153; but in this study the learned author quite misunderstands 
the subtitle and therefore the spirit of the great treatise of Charles Cheney Hyde. 

7 It is sometimes necessary ‘‘to use rather broad generalizations somewhat freely and 
to be illustrative rather than complete, and provocative rather than authoritative.’’ 
Jenks, ‘‘The Scope of International Law,’’ 81 Brit. Yr. Bk. of Int. Law 1, 11 (1954). 

815 The Writings of Thomas Jefferson 40 (Lipscomb ed.), as quoted in Stein and 
Hay, Cases and Materials on the Law and Institutions of the Atlantic Area iii (1968). 
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1787 told his readers, ‘‘as customs change, so the law of nations changes.’’® 

Hach generation imagines it is confronted with stupendous unprecedented 
novelties. One might read in a dozen sources today an analysis like this: 
‘‘ Prosperity never before imagined, power never yet wielded by man, speed 
never reached by anything but a meteor, had made the world irritable, 
nervous, querulous, unreasonable and afraid.” Actually this is what 
Henry Adams wrote in his Education during what we are apt to consider 
the tranquil era of the first decade of the century.?° 

It may well be said that one cannot posit the co-existence in international 
law of two mutually contradictory rules or principles both of which would 
be legally valid. States may disagree as to the rule itself or as to some 
factual application of the rule. One or the other view may eventually 
prevail and be blended into uniformity, as the result of the abandonment 
of one view, the negotiation of a treaty, the decision of a duly empowered 
tribunal, or a process such as any one of those taken into account by the 
United Nations International Law Commission." One may examine a few 
historical samples which illustrate different types of legal diversity.” And 
since uniformity of law is sought and achieved at various levels, we may 
examine how this comes about. We may find that many of the processes, 
even in the private law field, can make their contribution to that inter- 
national harmony which it is the function of international law to promote 
and which may best be attained by gradual stages. 

When the United States of America became a new member of the society 
of nations toward the end of the eighteenth century, there had been some 
two centuries of experience with the law of neutral rights and duties. 
Certain rules and principles had become clearly enough established by 
customary practices embodied in national ordinances, prize court decisions 
(jurisprudence), the customs of merchants and a very large number of 
treaties, chiefly bilateral. There was general recognition: of certain rules 
applicable to blockades and blockade running, and of the principle that 
a ship taken within the waters of a neutral state was not good prize if the 
neutral state objected. The basic notion that certain goods were contra- 
band and that under some circumstances they were forfeit to a belligerent 
captor, was not controverted, but there were vast differences in national 
definitions of contraband and on such issues as whether free ships made 
free goods. The principal maritime carriers—at one period the Dutch and 
Hansa Towns for example—naturally sustained rules which provided the 
maximum protection to neutral shipping. The Scandinavian countries, as 


3 Bynkershoek, Quaestiones ad lectorem (1787) 7 (Carnegie Endowment for Inter- 
national Peace, 1930. Tenney Frank, Tr.). 

10 The Education of Henry Adams (1905), Oh. XXXV, p. 499 (Modern Library ed., 
1931). 

11‘ The truth is that the law is never quite the same again once the Commission has 
presented its progressive consensus to the world family.’’ Cohen, loo. oit. 81. 

12 Some comparable collections of examples are given in Friedmann, ‘‘The Position of 
Underdeveloped Countries and the Universality of International Law,’’ 2 Int. Law 
Bulletin (The Columbia Society of International Law) 5 (1963); Ldssitxyn, ‘‘Inter- 
national Law in a Divided World,’’ International Conciliation, No. 542, Mareh, 1963. 
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suppliers of masts, timbers, pitch and tar, maintained that these products 
were at least no more than conditionally contraband. The United States, 
espousing the rôle of a neutral as a matter of political and economic policy, 
long favored total freedom for neutral trade at sea, so consistently indeed 
that it refused to ratify the 1856 Declaration of Paris, even though that 
Declaration contained the major concession of free ships, free goods, be- 
cause it did not go all the way toward meeting the American desideratum. 
A few years later, during the Civil War, the same Government eagerly 
invoked every possible belligerent right against neutral shipping. But 
the geographical and naval situations of the end of the eighteenth century 
led the new Western Republic to a novel emphasis upon neutral duties in 
addition to neutral rights—a position which stood it in good stead when 
it came to arbitrating with Great Britain the Alabama claims. The conten- 
tion for total freedom of neutral trade at sea was never embodied in inter- 
national law, but much of the American doctrine of neutral duties did 
become part of that law. 

The basic general concept of the rule of continuous voyage (but not the 
extreme extensions to ‘‘ultimate destination’’), against strong opposition 
from whatever countries happened to be neutral during certain conflicts, 
was eventually accepted as law probably because it was essentially realistic 
and reasonable, but not because it could be supported by logic, since rules 
historically evolved by compromise cannot be extended by logic. 

This whole branch of law affords numerous examples of the way in which 
national interests dictate national views on what are the rules of inter- 
national law. The diversities were often met by impartial adjudication 
(whether in national prize courts or in international arbitrations), by 
bilateral treaties, or by more general agreements reached in international 
conferences. From the point of view of our present consideration, it is 
most interesting to note over centuries how rare it was for a government, 
whether belligerent or neutral, to take the anarchic stand that no law of 
neutral rights and duties existed. In other words, there was a basic uni- 
formity on a legal principle. Moreover, in numerous instances, states small 
in military power could still, as neutrals, exercise important international 
influence through the disposal of access to their ports, by their economic 
resources, or by adopting with other small neutrals a solidary posture. 

There is another set of legal rules applicable in time of war (although 
it may be a matter of debate whether or not these rules are part of the 
corpus of public international law), which reveals an interesting diversity, 
this time between the Anglo-American common-law systems on the one hand 
and the civil-law systems of Europe on the other. Both systems agree that 
the outbreak of war has certain legal consequences in its effect on pre- 
existing legal relationships. In the common-law system, on the outbreak 
of war it immediately becomes illegal to have intercourse with the enemy, 
even. in the carrying out of private contracts or personal correspondence; 


18 Seo passim, Neutrality, Its History, Economics and Law: Jessup and Deak, Vol. I, 


The Origins (1985); Phillips, Vol. Il, The Napoleonic Period; Turlington, Vol. IIT, 
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all these contacts are illegal unless specifically licensed. Under the civil-law 
system, private commercial and personal contacts continue to be legal unless _ 
specifically prohibited. Over the years, neither concept has prevailed over 
the other, but in any protracted war the end results can scarcely be 
distinguished. 

To illustrate further a kind of uniformity in practice despite diversity 
in doctrine, one may refer to the question of what criminal jurisdiction a 
state, under customary international law and in the absence of treaties, 
is entitled to exercise over foreign ships in its ports. Traditionally, under 
what has been called the French doctrine, the local state is not entitled to 
exercise criminal jurisdiction over events on a foreign ship in port unless 
there is some felt consequence on shore—disturbance of the tranquillity of 
the port, involvement of shore personnel, or an appeal to local authorities 
for help. Yet under the French practice, a murder, no matter how quietly 
committed below decks on such a ship, may be considered a disturbance 
of the tranquillity and jurisdiction may be exercised. Under the United 
States doctrine, the local state’s sovereignty is supreme, and a foreign ship 
in port is considered fully subject to that sovereignty. In practice, Ameri- 
can courts will, in the exercise of their discretion, generally refrain from 
exercising jurisdiction except in the three types of cases admitted by French 
doctrine, including the liberal French interpretation of what constitutes 
a disturbance of the port’s tranquillity. 

A more serious clash has historically sprung from a United States doc- 
trine, espoused when the country loomed small on the world stage, and 
opposed by most other countries. This was the United States doctrine of 
the right of expatriation, which was obviously in the interest of a young 
country needing and welcoming immigrants, but which was flatly opposed 
to English and European doctrines of indelible allegiance. The United 
States Congress in mid-nineteenth century eloquently stated the American 
claim in terms of what today we call human rights, although actually the 
issue was whether the automatic legal effect of naturalization was the 
termination of the prior nationality, even when the individual’s former 
sovereign insisted that he could not loge his nationality of origin without 
his sovereign’s consent. After decades of incidents on land and sea and 
long diplomatic arguments, treaties which struck a compromise between the 
just interests of both sides eliminated most controversies, but many 
authorities would insist that the United States never succeeded in establish- 
ing its doctrine as a part of international law. 

One doctrine, although it still does not pass unchallenged, which came to 
be established in international law in derogation of a pre-existing rule, 
sprang from the national jurisprudence of the Belgian and Italian courts 
rather than from diplomatic asseverations. This was the holding that a 
state is not entitled to the usual sovereign immunity from proceedings in 
the courts of another state, if the activity in question is pursued jure ges- 
tionis rather than jure émperii. 

Still another doctrine, now uniformly accepted in principle but diversely 
applied in practice, was widely admitted so rapidly that one can scarcely 
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detect a period of diversity as to the doctrine itself, which one might there- 
fore describe as merely an acceptable formulation of existing customary 
international law; this is the doctrine of the continental shelf, quickly 
imitated—and sometimes misunderstood or distorted—after its enunciation 
by the United States Government in 1945. 

On the other hand, the British Government’s espousal of Sir Hersch 
Lauterpacht’s proposition, that under international law there is an absolute 
duty to grant recognition under certain circumstances, does not seem as 
yet to have commanded general support. On the question whether the 
proposition itself was soundly based in Jaw, I do not venture to express 
an opinion. 

In another geographical region, states of South and Central America 
and Mexico have evolved and contended for various doctrines suited to 
their national interests—doctrines bearing such names as those of Calvo, 
Drago, Tobar and Estrada. The Calvo Doctrine, for example, was clearly 
designed to meet conflicts with governments of states in other parts of the 
world whose citizens made and followed investments. On the other hand, 
the familiar and distinctive uti possidetis doctrine has developed chiefly 
for the solution of territorial disagreements among the states themselves 
of the Western Hemisphere south of the Rio Grande. The name of the 
late Judge Alvarez will always be associated with the idea of an ‘‘ American 
international law,’’ considered to have a regional applicability. 

But what is a ‘‘region’’? It may never be necessary to suggest a defini- 
tion in applications of Chapter VIII of the Charter of the United Nations, 
but in the development of law the identification of regional interests or 
concerns may have an importance. On a previous occasion I have tried to 
explain why I thought that ‘‘One’s idea of what constitutes a ‘region’ is 
apt to be artificial and highly subjective,’’ and I ventured to suggest some 
parallels between national and international regional situations especially 
from the point of view of human welfare.** 

Professor van Panhuys wisely entitled his inaugural lecture at Leiden 
“Regional or General International Law! A Misleading Dilemma.’’* 
In one sense it is a misnomer to speak of regional international law, since 
it seems to deny the universality of the applicability of the law of nations. 
On the other hand, even without utilizing the concept of ‘‘transnational 
law,’ one is bound to recognize that substantial portions of what is with 
precision denominated ‘‘international law’’ are regional in character. The 
example just noted of the Latin American doctrine of uti possidetis is a 
case in point. The most notable instance is the rapidly growing law of 
the European Communities. The basic treaties are pure international law, 
as is the rule which makes these treaties binding—vpacta sunt servanda. 
But the jurisprudence of the Court of Justice of the European Communities 
shows that to a great extent the law of the Communities is something dif- 
ferent—something which I would call ‘‘transnational,’? which may be in 
part international law in the sense in which that term is used in Article 38 


14 Transnational Law, op. cit. 26, and in general, Ch. L 
188 Netherlands Int. Law Rev. 146 (1961). 
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of the Statute of the International Court of Justice, and partly law which 
has certain other characteristics. 

None of the Community treaties specifies the sources of law which the 
European Court of Justice is to use in the interpretation of treaties. The 
Court has said: ‘‘. . . notre Cour n’est pas une juridiction internationale 
mais la juridiction d’une Communauté eré6 par six Etats ...” 1 But 
again: ‘‘Quant aux sources de ce droit, rien ne s’oppose évidemment A ce 
qu’on les recherche, le cas échéant, dans le droit international, mais normale- 
ment, et le plus souvent, on les trouvera plutét dans le droit interne des 
- divers Etats membres .. .’’18 Moreover, the Avocat Général, while mod- 

estly protesting that he was not an international law specialist, in one case 
supported his arguments by showing the similarity between the approaches 
` of international law and of national law in determining norms of interpreta- 
tion.” The Court, in turn, invoked the common approach as part of the 
justification of its decision.?° 
But the Court revealed how it stands on new frontiers of international 
law when in 1963 it said that the Community constitutes ‘‘a new juridical 
order in international law” and that Article 12 of the Treaty 


must be interpreted in the sense that it produces immediate effects 
and creates individual rights that internal jurisdictions must safe- 
guard. 


More broadly, the European. Communities are engaged in a process of 
attaining uniformity at a different level, that is, by assimilating—at least 
in some aspects—the legal systems of the member states. Although this 
effort has much in common with the uniformity and unification of law 
movements (which we may consider in turn), it differs in at least two 
important respects: 


First, assimilation of national laws in the Community is an integral 
part of an intricate plan for a progressive coalescence of the national 
economies of the six member states.... Second, the assimilation 
takes place within a new and unique institutional framework; the 
institutions of the Community have the legal power to order the na- 


16 Against the background of one of his learned historical surveys, Professor Guggen- 
heim analyzes the development in the European Communities as perhaps leading to the 
creation of a new ‘‘droit publie européen distinct de l’ordre international du droit des 
gens et de l'ordre juridique étatique.’’ ‘‘Droit International Général et Droit Public 
Européen,’’ 18 Annuaire Suisse de Droit International 9, 28 (1961). 

172 Recueil de la Jurisprudence de la Cour (1955-56) 263. 

18 Ibid. Of. 6 Recueil 652 (1960). 102 ibid. 263-264, 

20 Loo. ott. 306. 

219 Recueil 1 (1963), digested in 58 A.J.LL. 194 (1964). I have used’ the trans- 
lation of Mr. Homer G. Angelo in his report to the Section on International and Com- 
parative Law of the American Bar Assn. (1963), p. 12. In addition to the studies of 
Prof. Hric Stein, partly cited below, see Bebr, ‘‘The Development of a Community Law 
by the Court of the European Coal and Stee] Community,’’ 42 Minnesota Law Rev. 845 
(1958); MeMahon, ‘‘The Court of the European Communities: Judicial Interpretation 
and International Organization,’’ 87 Brit. Yr. Bk. of Int. Law (1961) 320. 
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tional governments to make the adjustments in their legal systems 
necessary for the accomplishment of the assimilation. . . .?? 


One may recall that, with the creation of the International Labor Or- 
ganization, the—by comparison, extremely modest—governmental obliga- 
tion to submit to the appropriate local authority for approval agreed pro- 
posals for what one may call the assimilation of labor standards, was hailed 
as a tremendous advance along the road to the establishment of an effective 
international community. If the progress in the entire international com- 
munity is slower than that in the more limited a aa Communities, it 
is because, as Professor Eric Stein says: 


Even within a nation-state, a legal norm is the ultimate expression of 
the will and values of the society; only after the conflicting economic 
and social forces have been composed may the resulting consensus 
crystallize into a general norm. . . .78 


Although progress in law assimilation within the European Communities 
may be achieved in certain areas with relative speed because of supra- 
national characteristics, including the powers of the Council of Ministers 
under Article 100 of the Treaty, the Community still must rely at times 
on the traditional international process of concluding a multilateral treaty. 
This was the case in connection with the important establishment of a uni- 
form rule within the Community for creating patent rights which would 
be valid throughout the Community.** The same need for the use of 
the treaty process has been evidenced in connection with the recognition and 
execution of judgments of the national courts of the several member states.?® 

Within the limits of this article, one can go no further in considering 
the development of the European Community law except to recall in pass- 
ing the important provision of Article 177 of the Rome Treaty which em- 
powers the Court of Justice of the Communities to give binding interpreta- 
tions which a national court of last resort under certain circumstances is 
bound to seek.** Thus uniformity of interpretation is assured. Although 
in general practice there are numerous clauses in multilateral treaties con- 
ferring jurisdiction on an international tribunal to interpret the treaty 
on the application of one of the parties thereto, such clauses are rarely 
invoked because, as Mr. Wilfred Jenks has pointed out, 


the disadvantage of the existence of divergent views regarding the 
interpretation of a general international convention of a technical 
character is rarely regarded by those responsible for the foreign policy 
of a State as a sufficient reason for accepting the political responsibility 
involved in instituting contentious proceedings against another State.?" 


22 Stein, ‘‘ Assimilation of National Laws as a Function of European Integration,’’ 58 
AJIL, 1-2 (1964). 28 Ibid. 3. 

24 Ibid. 25 ff. Stein also calls attention to the current projects of the Nordic Council 
for agreement among the Scandinavian states on rules for an ‘‘all-Scandinavian’’ 
patent. 25 Stein, loo. off. 28, 

26 Ibid. 

27I venture to refer to previous comments on this point which I have made in 99 
Académie de Droit International, Reoucil des Cours 3, 14 A I), and 60 Columbia 
Law Rev. 29 (1960). 
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Perhaps this difficulty which has been referred to as ‘‘the psychology 
of the litigant,’’ might be dissipated if, through an appropriate interna- 
tional convention, a wider circle of states than those which are members 
of the European Communities were to agree that in given circumstances 
a national court would refrain from passing final judgment on a question 
of treaty interpretation (or indeed of the scope of a rule of customary inter- 
national law) until an international jurisdiction, appropriately empowered, 
had given at least an advisory opinion on the question at issue. Such a 
step would be far short of all of the obligations already accepted by the 
members of the European Communities, but it would mark a spectacular 
advance toward uniformity in the field of public international law.” 

As already noted, Stein points out that a basic plan for a progressive 
coalescence of the national economies of the six member states is the motive 
force for the assimilation of national legal systems. Without such a delib- 
erate plan, the needs of trade and commerce have in the past afforded 
examples of international processes by which legal diversity has been sup- 
planted by uniformity in regard to maritime law. It might be said that, 
even though the seas do not constitute a ‘‘region,’’ the maritime interests 
of the world have long given evidence that to a degree they constitute a 
functional international community. The customs of merchants and sea- 
faring men tended to unify maritime law as far back at least as the seventh 
century B.C. In the 1860’s, modern shipping interests, including promi- 
nently underwriters, felt the need for more precise agreement upon some 
of the applicable rules of law. First steps were non-governmental and 
directed toward producing uniformity in various national applications of 
the law of general average. Preliminary consideration was given to the 
device of drafting a uniform law to be enacted voluntarily by the legisla- 
tures of all maritime states. This procedure was discarded in favor of 
the device of voluntary private agreement. As the final result of numer- 
ous non-governmental conferences, agreement was reached upon the text 
of the York-Antwerp Rules, which today constitate uniform law by virtue 
of the fact that they are Incorporated by reference in bills of lading and 
charter parties throughout the world. This is one of the situations where 
a new member of the international society would have no occasion to debate 
whether or not the existing rule seemed to it the most desirable; the neces- 
sities and the conveniences of international shipping point to but one 
conclusion. 

The method discarded in connection with unification of the law of gen- 


28 One may cite an example of an agreement upon a Kind of co-operation between 
two tribunals on the international level: Art. VIIT, sec. 21, of the Headquarters Agres-, 
ment of June 26, 1947, between the United Nations and the United States provides for 
referring disputes over the interpretation of the Agreement to a tribunal of three Arbi- 
trators. The Secretary General or the United States may ask the General Assembly 
to request the International Court of Justice to give an advisory opinion on any legal 
question arising in the course of the proceedings before the arbitrators. ‘‘ Pending 
the receipt of the opinion of the Court, an interim decision of the arbitral tribunal shall 
be observed by both parties. Thereafter, the arbitral tribunal shall render a final de- 
cision, having regard to the opinion of the Court.’’ 43 AJIL. Supp. 8 at 16 (1949). 
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eral average, namely, the adoption of identical legislation in many states, 
was, at about the same time, successful in bringing about uniformity in 
the rules of the road at sea. Within the comparatively brief span of a 
dozen years, more than thirty maritime states had enacted identical rules 
in their respective legislation. On various other subjects of maritime 
private law, the international maritime community has utilized the time- 
honored method of multilateral international conventions.” This is the 
method used also in connection with other maritime interests, such as 
fisheries, and still more broadly in the recent Geneva Conferences on the 
Law of the Sea, when the international community made use of another 
useful process which is itself the product of general advances in in- 
ternational organization, namely, the United Nations International Law 
Commission. 

We have invoked the most recent interstatal or transnational experience 
with uniformity in the circle of the European Communities and we have 
referred briefly to some of the modern portions of the history of one of 
the oldest bits of transnational law—the law of the sea. We might have 
gone back of the Rhodian law to the earlier potent influence of the Phoeni- 
cians and thus have suggested a bridge from Middle Eastern to European 
origins of various concepts. Sometimes one notes that the origins of 
modern international law are traced to Europe or to Judaic-Christian 
precedents which already move one geographically off the European Con- 
tinent, whatever may be the continuity of thought. 

Any identification of a specific limited geographic or civilizational origin 
in Europe of those basic legal concepts which came to be accepted by the 
whole international community, is a myth. International law, as we com- 
monly think of it, probably cannot trace its origins back of the sixteenth 
century, but we are familiar with the fact that many of its particularities 
reflect practices of much more ancient times, as Grotius was assiduous in 
pointing out. Even when we find maxims of the Roman law quoted as 
applicable to the solution of international law problems today, we are 
aware that law did not begin with Rome. Professor Speiser makes a per- 
suasive case for finding the origins of many of our legal concepts in ancient 
Mesopotamia from the middle of the third to the end of the first millennium 
B.C., where he finds ‘‘the initial chapter in the history of jurisprudence 
in general.” Pertinent to the theme we are now exploring is his observa- 
tion that ‘‘the legal tradition concerned is closely integrated in spite of 
the underlying differences in date, geography, political background and 
language.” Inter alia, he reminds us of Mesopotamian legal precepts that 
laws reflect truths which are timeless and impersonal; that the interpreta- 
tion of laws must be entrusted to professional judges and that these judges 
must look to precedents. In this law the written document found its high 
place and this was but one of the legal concepts passing on with trade 
and the shifts in political influence through the Phoenicians, the Hittites, 
the Egyptians and so on into Greece and Rome. 


29 Transnational Law, op. ott. 109-111. 
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Today, though we freely acknowledge our manifold debt to Greece 
and the Bible, we do not always appreciate the extent to which Israel 
and Greece contributed to one of our fundamental affirmations, namely 
that truly constructive power is power vested outside the agent who 
wields it. This abiding truth, however, was discovered long before 
the start of the Biblical and Greek experiences, It was first glimpsed 
in ancient Mesopotamia; and once glimpsed, it was held.on to tena- 
ciously as a source of strength at home and an example to others 
abroad.®° 


May it be said that the truly constructive power of international law is 
to be found in the fact that, being the law of all the nations in the inter- 
national community, it cannot be wielded to fit the interest or the whim of 
any one member of the community which seeks to invoke it? 

I agree, too, that it is a myth which perpetuated the ‘‘falsely E 
image of the legal process that conceived of law as a method for achieving 
the objective application of the single rule that alone properly governs 
the outcome of a legal controversy,” and I pay tribute to the service which 
Professor Myres MeDougal and his school have rendered in destroying such 
myths." In more conventional language, Wilfred Jenks has remarked 


that international law is not a set of rigid rules inherited from the 
past and allowing no scope for development but a body of living prin- 
ciples in the light of which new problems can be resolved as inter- 
national relations develop.®? 


Wolfgang Friedmann, with his usual insight, points to the applicability 
to international law of an analysis which Professor H. L. A. Hart had 
applied to law in general. Hart in his Concept of Lew pointed out: 


The power . . . conferred on individuals to mould their legal relations 
with others by contracts, wills, marriages, etc., is one of the great con- 
tributions of law to social life; and it is a feature of law obseured by 
presenting all law as a matter of orders backed by threats. 


So, writes Friedmann, the ‘‘developing ‘cooperative’ law of nations’’ has 
‘a fundamentally different character’’ from traditional international law— 
‘the steadily increasing scope and variety of international conventions, 
agreements, or, in some cases even new customs, which bind the nations, 
not in the traditional rules of abstention and respect, but in positive prin- 
ciples of cooperation for common interests.’’ 38 


80 Speiser, ‘‘Cuneiform Law and the History of Civilization,’’ 107 Proceedings, Am. 
Philosophical Soc. 586-541 (1968), and references in his footmotes. Prof. Ada B. 
Bozeman’s skillful tapestry of Politics and Culture in International History (1960), 
carries the thread of law as one essential part of the pattern from the times and regions 
with which Prof. Speiser deals up to the present era. 

81 McDougal’s contribution is so voluminous that I shall mention here only the critical 
summary appraisal by one of his brilliant disciples, in which numerous references will 
be found: Richard A. Falk, ‘‘MoDougal and Feliciano’s Law and Minimum World 
Order,’’ a review article in 8 Natural Law Forum 171 (Notre Dame Law Sehool, 1963). 
The quotation in the text above is from p. 172. 

82 The Common Law of Mankind 121 (1958). 

s3 Friedmann, ‘‘National Sovereignty, International Cooperation, and the Reality 
of International Law,’’ 10 U.C.L.A. Law Rev. 739 (1968). . 
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Starting from such premises, it is by no means irrelevant to note how 
consistently human societies, as they enter upon more complex relationships, 
are impelled to seek greater uniformity in the legal system which thereto- 
fore had been traditional and perhaps unquestioned. I find it convenient, 
with a glance back over our shoulder at the contemporaneous developments 
in the European Communities to which we have already referred, to note 
the experience of other federal groupings.** 

We tend to assume that any diversity in the views of states concerning 
some particular rule of international law proves that one of the states must 
be repudiating the rule of international law. In some cases this is true, 
but we have already noted some national peculiarities which certainly did 
not constitute repudiations. Thus there may be agreement that interna- 
tional law authorizes a state to claim a belt of territorial waters, but dis- 
agreement on the base line from which the outer limits of the belt are to 
be measured. So it is in national legal systems. In the United States, for 
example, that a contract is concluded by offer and acceptance is a common 
principle, but the courts of different States of the Union have different 
views as to whether the contract is made at the moment when a letter of 
acceptance is posted or at the moment when the letter is received. The 
doctrine of contributory negligence, as distinct from comparative negli- 
gence, persists in the great majority of United States jurisdictions, although 
comparative negligence is the rule in admiralty, as it almost universally is 
in civil-law countries. 

One of the most striking illustrations—and one which is not without 
pertinence to an evolving branch of international law—is the principle of 
strict liability when a person ‘‘damages another by a thing or activity 
unduly dangerous.” 3" In 1955 it was reported that the doctrine was still 
rejected in ten American States and approved in twenty. Mutatis mu- 
tandis, the explanation of the rejection describes the frame of mind of some 
governments in considering rules of international law: 


One important reason often given for the rejection of the strict liability 
was that it was not adapted to an expanding civilization. Dangerous 
enterprises, involving a high degree of risk to others, were clearly 
indispensable to the industrial and commercial development of a new 
country and it was considered that the interests of those in the vicinity 
of such enterprises must give way to them, and that too great a burden 
must not be placed on them. 


Similarly, local conditions have influenced the acceptance or rejection of 
the common-law rule of strict liability for animal trespasses. In western 
parts of the United States, where cattle grazed at large on the range, some 
States by statute enacted that the duty lies rather with a crop grower to 
fence the cattle out than with the cattleman to fence his cattle in. (I 

84 There may be difference of view whether it is appropriate to refer to the European 
Community experience as ‘‘federal,’’ but see Federalism, Mature and Emergent (Arthur 
W. Macmahon, ed., Columbia University Bicentennial Conference Series, 1955). 

88 Prosser, Law of Torts, Sec. 59 (Hornbook Series, 2d ed., 1955), expounding the 
rule of Rylands v. Fletcher, L.R., 8 H.L. 380 (1868). For present purposes, qualifications 
of the rule are omitted. 2e Tbid, 319-321. 
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interrupt a consideration of United States experience to suggest that, just 
as law in some American States reflects the invasion of cattle ranges by 
crop farmers, so in a West African district, where the scant population 
in a large forested area formerly made it unnecessary to delimit tribal 
boundaries by specific metes and bounds, the construction of a highway 
through the district made it of immense practical importance to know which 
tribe or whether both tribes had proprietary rights to the roadsides.) 

Returning to a consideration of United States experience, to prevent 
misunderstanding of the meaning behind what some may consider a juristic 
minuet in which national and international law are ill-matched partners, 
I hasten to note that the States of the United States, in regard to such 
legal matters as are not regulated by the Federal Constitution, are under 
no obligation to maintain a rule of the common law but are quite free to 
adopt by statute a directly contrary rule. Quite different is the position 
of a state member of the family of nations, which has no right to enact by 
statute a rule contradictory to international law; for example, to enact a 
law denying all immunities to foreign ambassadors. 

While legal diversity thus continues to prevail among States of the United 
States, in many respects, particularly in commercial and financial matters, 
it became evident that diversity in legal rules was distinctly disadvan- 
tageous, and measures to secure uniformity were adopted. When the 
American Bar Association was founded in 1878 it dedicated itself in part 
to securing ‘‘uniformity of legislation . . . throughout the nation.’’ Twelve 
years later, the Association appointed a Special Committee on Uniform 
State Laws, and in 1892 was held the first National Conference of Com- 
missioners on Uniform State Laws, in which all States of the Union now 
participate. Over one hundred of the uniform laws which the Conference 
has drafted and approved are still current, although the number of States 
which have enacted them varies from one subject to another. For some 
forty years, the American Law Institute has pursued an additional process 
for securing uniformity by preparing Hestatements of various branches 
of law. These Restatemenis, by reason of the excellence of the rapporteurs 
and the painstaking process by which the drafts are examined, re-examined, 
and finally approved after debate by the most distinctively qualified group 
drawn from Bench, Bar and law faculties, have become standard authority, 
gaining still more authority from year to year as they are cited by the 
courts throughout the United States. 

Somewhat comparable developments have taken place in Canada through 
a Conference of Commissioners on Uniformity of Legislation, although it 
has not been easy to unify the law of Quebec and that of the other Prov- 
inces. So in Australia, the individualism of the six States long hampered 
the adoption of uniform laws, although today considerable progress is made 
through a somewhat different type of body—the Standing Committee of 
Commonwealth and State Attorneys-General.** 

In Europe, more broadly than in a federal context, the activity of the 

87 Leach, ‘‘The Uniform Law Movement in Australia,’ 12 Am. J. Comp. Law 206 
(1963). 
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Institut International de Rome pour l’Unification du Droit Privé, has had 
the support of the League of Nations and subsequently of many individual 
governments. The Consultative Assembly of the Council of Europe in 
1962 invoked the aid of the Rome Institute as well as that of the Max 
Planck Institute in Hamburg in an opinion which endorsed the view of 
the Austrian Minister of Justice ‘‘that the unification or harmonisation of 
the legislation of member States is already possible not only in special 
branches of law, but also with regard to fundamental legal concepts.” 3 

Again more broadly than in a federal context, and at times more narrowly 
within the confines of a unitary political state, but with abundant variety, 
past, present and future, the experiences in Asia and in Africa present to 
the non-specialist a bewildering fascination. A former Chief Justice of 
India has referred to the problem of ‘‘How to weave tribal customs and 
institutions into the fabrie of a modern state without disrupting the lives 
of the people too deeply.” He identified the problem as still existing 
widely over the African continent and in parts of Asia, but already faced 
and solved in India, Pakistan, Burma and Ceylon.” 

We are reminded of the prevalence of Islamic law throughout the 
Arabian Peninsula and its position as a fundamental unifying source of 
legal rules in numerous other countries of Asia and Africa. Much recent 
- attention has fortunately been paid to expounding the lessons to be learned 
from the law of ancient India‘? Some of the recent writings about 
African law seem to have a somewhat defensive tone, as if the writers were 
conscious that they needed to dispel the uninformed assumption that 
African law cannot be identified in such way as to afford a basis for com- 
parison with legal systems of Europe and the Americas, for example. But 
Herskovits insisted that the evidence showed that, throughout the Hast 
African area, despite tribal variations, the dispute-settling process has a 
logic that makes it ‘‘as a whole comparable, in terms of ethical assumption 
and procedural regularity, to Euro-American legal thought and procedure, 
however different the forms in which they are cast may be.’’* 

To the same effect, and with special reference to the law of Ghana, Allot 
writes: 


African law has a certain unity, deriving principally from its being 
customary and unwritten in character.... There are many co- 
incidences of legal rule in different systems; but the wider unity is 
more a question of spirit, approach and the legal complex than of 
detailed resemblances.*? 


And again in writing on Basuto law he describes their concept 


38 Council of Europe, Consultative Assembly, 14th Ordinary Sess., 1st Pt., May 15-18, 
1962; Opinion 87 (1963). 

89 Address of Hon. Vivian Bose, Aug. 10, 1961, 7 Columbia Law School Law Alumni 
Bulletin 2 (1962). 

40 See, for example, Anand, ‘‘Réle of the New Asian-African Countries in the Present 
International Legal Order,’’ 56 A.J.LL. 388, 893 ff. (1962), and authorities there cited. 

41 Herskovits, The Human Factor in Changing Africa 70 (1962). 

42 Allot, Essays on African Law 66 (1960). 
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that the law derives ultimately from God and the fundamental con- 
science and ethical beliefs of mankind, so that it is the expression of, 
or linked with, morality, reasonableness, justice between man and 
man ; that law is flexible in its application, the traditional norms merely 
establishing a broad framework within which justice is done in the 
particular dispute... All these features and attitudes are wide- 
spread in negro African legal systems. 

But the existence of common philosophical or religious basic tenets does 
not eliminate the need for unification of law, as is apparent in the Euro- 
American experience. In geographically and politically complex situations, 
active steps are being taken to collate and to synthesize customary law.** 
The outcome of a representatively attended colloquinm organized by the 
Fondation Giorgio Cini and the Société Africaine de Culture, in Venice in 
October, 1963, to consider the development of traditional African law to 
modern law, was a final resolution which registered agreement 


que le relevé systématique des coutumes et leur rédaction dans une 
langue et sous une forme juridique appropriés, constitue une étape 
importante dans la connaissance du Droit africain et une condition 
essentielle de son évolution; . . . que l'harmonisation des législations 
nouvelles des Etats Africains est, dans le mesure où elle est possible, 
de nature à faciliter des échanges humains, culturels et économiques 
entre ces Etats et l’évolution de l’Afrique vers l’unité.** 


From these excursions into the domain of attempts to unify private law, 
I would divert attention to another legal phenomenon, this time on the 
international level, which does not have a regional basis but which again 
recalls that functional bonds may be just as dynamic, may have just as 
much, if not more, motivating power. The story is a familiar one and 
details may be omitted as one recalls how members of the international 
society of states have organized themselves from time to time on the basis 
of common economic interests—interests which arose, for example, from 
the common concern with transportation on great European river systems, 
shared interest in the production and consumption of commodities such 
as wheat, sugar, coffee, tin. As often pointed out, the degree of importance 
and of voting strength in organizations formed on such functional lines is 
not based upon the traditional symbols of military power, but upon eco- 
nomic interest resulting from geographical, economic, agricultural, or 
mineralogical facts. One of the lessons to be learned from such groupings 
and the ensuing ‘‘cooperative law of nations,’’ to return to Friedmann’s 
phrase, is the fact that it has been found possible to design and to use 


48 Ibid. 67. So, too, Gluckman: ‘‘We cannot understand any African tribe’s law in 
isolation... .’? ‘‘African Jurisprudence,’’? Advancement of Science 439, 448 (London, 
Jan, 18, 1962). ` 

44 Cory, Sukuma Law and Custom (1953); La rédaction des coutumes dans le passé 
et dans le présent, colloque organisé les 16 et 17 mai 1960 sous la direction de John 
Gilissen, Étude d'histoire et d’ethnologie juridiques, Centre d’Histoire et d’Ethnologie 
Juridique, Université Libre de Bruxelles; Cotran, ‘‘Some recent developments in the 
Tanganyika judicial system,’’ 6 Journal of African Law 19 (1962); Konan Bédié, 
‘The Judicial System of the Republie of Ivory Coast,’’? 10 A. J. Comp. Law 151 (1961). 

45 Mimeographed report, 
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new methods of settling disputes. It has been said that ‘‘The legislative 
process of compromise, rather than the judicial process of victory-defeat, 
is considered more suitable to the resolution of disputes in . . . relatively 
new and uncharted paths of economie cooperation among nations.’’** But 
this is not universally true, as is shown by some of the experiences in the 
European Communities, and there is the significant point that it has often 
been agreed that questions of fact may be determined by an international 
body, as by the Permanent Sugar Commission under the Brussels Con- 
vention of 1902.47 

The ‘‘legislative process’’ is indeed a process of compromise and the 
international community has produced a vast amount of international legi- 
lation, as Hudson’s great collection shows. It would be safe to say that 
at least a very large number, if not all, of the great multilateral lawmaking 
treaties were finally drafted in and out of international conferences with 
much give and take in the common interest of finding a uniform rule for 
some particular activity—-a rule which had to be a compromise among 
conflicting interests and positions, since, if this were not true, the need for 
concluding a convention to establish a uniform rule would not have arisen. 

The same observation is applicable to what is often called the codification 
process in international law. The process is different from the legislative- 
conference method. Just as the uniform law movement in the United 
States is aided and abetted by the non-governmental Restatements of the 
American Law Institute, so in the international field, numerous private 
institutes and associations have provided invaluable aid to the intergovern- 
mental process, which can be traced from the creation of the International 
Commission of Jurists at the Third Inter-American Conference of 1906, 
on through the Preparatory Commission of the League of Nations, to the 
present vital activity of the United Nations International Law Commission 
in gradually transforming into uniform law clouded areas in which the 
General Assembly decides that it will be in the common interest to eliminate 
diversity.“* If the process seems slow, one must think of the present size 
and variety of the international community and recall that in a single 
national entity the preparation of the German Imperial Civil Code began 
with the appointment of a preparatory commission in 1874, which reported 
in 1887, and whose work as revised did not finally become law until 1900. 

46 Metzger, ‘‘Settlement of International Disputes by Non-Judicial Methods,’’ 48 
AJIT. 408 (1964). 

47 Lambrinidis, ‘‘The Emergence of Quasi Judicial Quasi Administrative Organs and 
Methods for the Settlement of International Disputes,’’? 16 Revue Hellénique de Droit 
International 78 (1968). And one may note the ingenuity with which a convention has 
been drafted which makes it possible to have a commercial arbitration agreement ‘‘largely 
or wholly divorced from any system of municipal law’’; Benjamin, ‘‘The European 
Convention on International Commercial Arbitration,’’ 87 Brit. Yr. Bk. of Int. Law 
478 (1961). Cy. van Asbeck, ‘‘Quelques Aspects du Contréle International non-judiciaire 
de l’Application par les Gouvernements de Conventions Internationales,’’ 6 Netherlands 
Int. Law. Rev. 27 (July, 1959, special issue in honor of Professor J.P.A, François). 

48 The regional approach to the codification of international law is still to be noted 
in the Americas, and to some extent in the work of the Asian-African Legal Consulta- 
tive Committee. 
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At conferences convened to transform drafts of the International Law 
Commission into multipartite conventions, diversities of view are inevitably 
revealed, but one has had occasion to point out that in the conferences on 
the law of the sea the national differences did not follow any pattern of 
alignment among Powers great and small, new and old, East and West, or 
North and South. Without attributing to the fact undue significance, one 
notes illustratively that after a variety of views had been argued on one 
or another detail, the Vienna Convention on Diplomatic Relations was 
adopted as a whole on April 14, 1961, by 72 votes to none, with 1 abstention. 

In the conclusions to his penetrating study of ‘‘International Law in a 
Divided World,’’ Professor Lissitzyn makes a statement to which one gives 
full agreement: 


The absolutist dichotomy between the presence and absence of world- 
wide agreement on values is false. In the world community, as in 
national societies, there is a broad spectrum of values and of degree 
of consensus on them. A large measure of agreement on values does, 
of course, strengthen the cohesiveness of a community and the efficacy 
of its legal order. But it is not a question of all or nothing.** 


It is indeed true that ‘‘No one is asking for a complete rejection of what 
we know as international law. No one is asking that the books be burned 
and that we start afresh in rejection of the lessons history has given as to 
the rules which minimize friction." In his distinguished contribution 
to the series of lectures in honor of Dag Hammarskjöld, Secretary General 
U Thant made a plea for a world ‘‘made safe for diversity,’’ and the same 
plea was echoed by the President of the United States in his State of the 
Union Message. In a world so oriented, none need despair that there will 
be general international realization of the common interest or that the 
timeless tide will still flow toward uniformity in the law of nations. 
49 Op. ott. 68. 


50 Hazard, ‘‘A Pragmatic View of the New International Law,’’ 1963 Proceedings, 
Am. Soe. Int. Law 79. 
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This article deals with Professor Sergei Borisovich Krylov’s (1888-1958) 
work as an example of the impact of Soviet theory and practice on inter- 
national adjudications Krylov’s statements and performance regarding 
this institution are examined in the light of his relationship with his state. 
By bringing out some of the factors that motivate an individual acting in 
a state-oriented society, further appraisals of the rôle and the effective 
limits of international adjudication, with Soviet participation, may be 
aided. 

Soviet philosophy holds that progress is best promoted by central plan- 
ning; that knowledge is an instrument for achieving definite social, eco- 
nomic, political, and military goals of the country; and that the learning 
process serves to demonstrate and apply truths already discovered, pro- 
claimed, and beyond challenge.? Devotion to these principles is demanded 
from legal science, which is directly concerned with safeguarding the 
foundations of the new order and with designing procedures for the attain- 
ment of its objectives. The tasks of legal scholars are, therefore, defined 
in political programs.’ Under these conditions, some views attributed to 
Krylov may in reality not have been his. Conversely, it is possible that in 
a number of instances Krylov was not free to express himself adequately 
on other issues. 


* This study was supported in part by a fellowship from the Law School and the 
Russian Research Center of Harvard University, and in part by the Graduate Research 
Committee of the University of Wisconsin from special funds voted by the State 
Legislature. The author also gratefully acknowledges the advice of Professor Richard 
E. Baxter, of Harvard Law School, and Professor Gordon B. Baldwin, of Wisconsin 
Law School, who read the manuseript and made valuable comments. Research for this 
article was completed in the fall of 1962. 

1 The term ‘‘adjudication,’’ as used here, describes a procedure whereby pacific settle- 
ment of an international dispute is sought by means of a binding decision of a third 
party; it thus includes arbitration. Insofar as the discussion concerns the International 
Court of Justice and its predecessor, the Permanent Court of International Justice, both 
contentious and advisory proceedings are included. 

2 Berman, ‘‘The ‘Right to Knowledge’ in the Soviet Union,’’ 54 Columbia Law Re- 
view 749, 756-764 (1954). . 

23 Eg, “XX a’? exd KPSS i zadachi sovetskol pravovol nauki [The Twentieth 
Congress of the OPSU and the Tasks of Soviet Legal Seience],’’ Sovetskoe Gosudarstvo 
i Pravo, No. 2 (1956), p. 8. 
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Biography + 


In Russia Krylov was known chiefly as an educator. A 1910 honor 
graduate in law of the University of St. Petersburg, he was retained for 
advanced academic training. Krylov’s career was briefly interrupted by 
military service during the first World War but, soon after the events of 
1917, he joined the faculty of the Institute for Soviet Construction and 
Law in Leningrad. His interests were broad but they tended to gravitate 
towards public international law. In 1942 Krylov moved to Moscow, where 
he lectured on international law at the Academy of Social Sciences of the 
Communist Party and at the Higher School of Diplomacy. From 1948 
ou he held a professorial chair in international law at the Institute of 
International Relations of the Ministry of Foreign Affairs. During the 
later years of his life, Krylov served as the Vice Chairman of the Soviet 
Association of International Law. He was the author or editor of numer- 
ous books, including standard student texts, writings on the United Nations, 
and translations of foreign treatises. Krylov was also the moving power 
behind the initiation of the Soviet Yearbook of International Law; he com- 
pleted the editing of the first volume shortly before his death.’ 

Foreigners became aware of the stocky professor during the last years of 
the second World War, when he spearheaded the Soviet entry into the 
International Court of Justice and various international associations of — 
jurists. One might say that Krylov personified the postwar Soviet concern 
for the international legal order. He was one of the leading advisers: 
to his government during the relatively co-operative negotiations which 
led to the formation of the United Nations (1944-1945), the first Soviet 
judge in a world court (1946-1952), the first Soviet lawyer to deliver a 
course at the Academy of International Law at The Hague (1947)," and 
the first Soviet international lawyer to be elected to the Institut de Drot 
International (1947-1958).° After his retirement from the bench, Krylov 
` served on the International Law Commission (1954-1956),° where his ini- 


4The writer has relied mainly on Krylov’s biographies in: Sovetskoe Gosudarstvo i 
Pravo, No. 10 (1958), p. 132; tbid., No. 1 (1959), p. 181; 1958 Soviet Yearbook of 
International Law 482; and 48 Annuaire, Institut de Droit International 472 (1959, IT). 

5 On Krylov’s rôle in this.project, see Hazard, book review, 54 A.J.LL. 428 (1960). 

e Dumbarton Oaks Conference (1944); U.N. Conference on International Organization 
(UN.C.1.0.), Committee of Jurists, Washington (1945); U.N.C.1.0., Commission I/ 
Committees 1 & 2 and Commission IV/ Committees 1 & 2, San Francisco (1945); Execu- 
tive Committee of the Preparatory Commission, for a while chairman of Committee 5 
(1945). 1946-1947 U.N. Year Book 43-48. Soviet biographies commonly list Krylov 
as a U.S.S.R. delegate to the first part (London) of the first session of the General 
Assembly. The list of delegates found ibid. at 304-307 does not corroborate this 
assertion. 

1 Krylov, ‘Les Notions Principales du Droit des Gens (La Doctrine Sovisétique du 
Droit International),’’ 70 Hague Academy Recueil des Cours 411 (1947, I). For 
Krylov’s own acconnt, see S.K., ‘‘Gaagskaia i Gavanskaia Akademii mezhdunarodnogo 
prava,’’ Sovetskoe Gosudarstvo i Pravo, No. 2 (1948), p. 58, at 54~55. 

841 Annuaire, Institut de Droit International 275 (1947, IZ). 

9 Krylov succeeded Koretsky (1st to 8rd Sess.) and Kozheynikov (4th to 5th Sess.). 
He was followed by Tunkin (since 9th Sess.). 
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tiative secured the publication of its fine Yearbooks.” In addition, Krylov 
was a member of the Soviet National Group in the Permanent Court of 
Arbitration (1955-1958) and a representative of the U.S.S.R. at the United 
Nations Conference on the Law of the Sea (1958). 


The Years of Professor Krylov’s ‘Political Maturing” 


Soviet biographies portray Krylov as belonging to ‘‘those representatives 
of Russian intelligentsia who, from the early days of the Great October 
Socialist Revolution, took a resolute stand on the side of the insurgent 
people.’’?* Indeed, the early resumption of academic work by Krylov 
testifies to his acceptance of the Revolution as well as to the new regime’s 
acceptance of him. ALU through the comparatively relaxed 1920’s, a period 
of recovery under the New Economie Policy, Krylov wrote prolifically, 
publishing not less than thirty articles, notes and reviews, mostly on inter- 
national law.* He also completed a treatise on the budgetary law within 
the Soviet federal system.*4 Proficient in several European languages, 
Krylov freely used foreign materials.” In addition, he had the ability to 
synthesize and coherently to present complex legal material, including the 
disorganized Soviet legislation of the early period.*¢ 

Krylov’s erudition and his keen sense for detail, laudable qualities of 
which he seemed to be justifiably proud," did not commend him during 
the “dark age’’ of Soviet law. The onset of this period roughly coincided 
with the elimination of the market as a mechanism of economie production 
and distribution and its replacement by centralized planning (beginning 
with the First Five-Year Plan initiated in 1928). The militant traditions 
of the early post-revolutionary years reappeared to accompany the drive 
for industrialization and collectivization. The new policies called for ex- 
ecration of the past. Daily slogans tended to degrade intellectualism, 
including legal science. Scapegoats were sought for failures. The editors 


10 Proposal by Mr. Krylov Concerning the Publication of the Docaments of the Inter- 
national Law Commission, 1 I.L.O. Yearbook (1955) 238-240, 246 (A/ON.4/Ser.A/ 
1956). f 

11 Krylov worked mainly on the Third Committee (High Seas—Fishing—Conservation 
of Living Resources). 

12 Sovetskoe Gosudarstvo i Pravo, No. 1 (1959), p. 181. 

18 Beo the index in Sovetskoe Pravo, No. 1 (1927), pp. 167-181. 

14 Krylov, Biudzhetnoe pravo SSSR: Federal’nye osnovy [The Budgetary Law of the 
U.S.S.R.: Federal Principles] (Leningrad, 1928). 

18 E.g., Krylov, ‘‘Optataiia i plebistsit i nachalo samoopredeleniia v sovetakikh mezh- ' 
dunarodnykh dogovorakh [Option and Plebiscite and the Principle of Self-Determination 
in Soviet Treaties],’’ Sovetskoe Pravo, No. 2 (1923), p. 43; Krylov, ‘‘Ob anglo-ameri- 
kanskoi i evropeiskoi kontinential’noi sudebnoi praktike v ee otnoshenii k sovetakot 
vlasti [On Anglo-American and Continental Judicial Practice Relative to the Soviet 
Regime],’’ Sovetskoe Pravo, No. 5 (1926), p. 104; Krylov, ‘‘Vozmeshchenie ubytkov 
v mezhdunarodnom prave [Compensation for Damages in International Law],’’ Sovetakoe 
Pravo, No. 5 (1927), p. 68. 

16 E.g., Krylov, ‘‘Sovetskoe konsul’skoe pravo [Soviet Consular Law],’’ Sovetskoe 
Pravo, No. 1 (1924), p. 111; Krylov, ‘‘Istoricheskii protsess razvitiia sovetskogo fede- 
ralizma [The Historical Development of Soviet Federalism],’’ Ibid., No. 5 (1924), p. 36. 

17 See Krylov, book review, Sovetakoe Pravo, No. 4 (1926), p. 126. 
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of the leading Soviet law journal, Sovetskoe Pravo [Soviet Law], in 
explaining its change in name to Sovetskoe Gosudarstvo i Revoliutsiia Prava 
[Soviet State and Revolution in Law], laid down the new guidelines: 


The battle colors of our journal must call us to war for proletarian 
dictatorship and against all one and hidden enemies, against bourgeois 
ideologists and opportunists. . 


Krylov’s preoccupation with oe legal analysis and his neglect of 
the theoretical foundations of law had laid him open to criticiam before. 
Now his shortcomings were seized upon more readily and with greater vehe- 
mence. His first treatise on private international law’? came off the press 
just as the new wave of revolutionary sentiment was beginning to permeate 
Soviet legal circles. The book was immediately denounced as a specimen 
of ‘‘anti-Marxian literature’’ and useless ‘‘from the point of view of Marx- 
ian methodology.’’** The ‘‘oral declarations by Comrade Krylov and other 
eclectics regarding acknowledgment on their part of the fundamental as- 
sumptions of the Marxian theory” were deemed ‘‘unsatisfactory.’’2? In 
particular, Krylov’s sympathetic appraisal of the movement for the 
unification of private international law outside the Soviet; Union was 
branded as an error, explainable only by the author’s blindness to the 
“sharpening contradictions’’ between capitalist states in the epoch of im- 
perialism, which precluded progressive co-operation among them.** He 
was severely berated for his tacit assumption that there was a body of 
international law above class law and for suggesting that Soviet legal 
science might derive authoritative help from such agencies of bourgeois 
ideology as the Institut de Droit International and the International Law 
Association.* Following this verbal chastisement, Krylov ceased to write 
for the next few years. The year 1933 was an exception and was perhaps 
the most critical time in Krylov’s professional career. The crisis was 
caused by the publication of his book on air law?’ in 1933. The moment 
was hardly propitious because the reaction against intellectualism was then 
nearing ita climax in an atmosphere saturated with mutual recriminations 
and self-humiliation. Publication at that time was not Krylov’s choice. 
Actually, the work had been finished years before, but its printing had been 
delayed by a shortage of paper. Krylov again reported considerable uni- 
formity of law among capitalist states, which he attributed to the demands 
of parallel technological advances, thus overlooking the ‘‘objective condi- 
tions of the historical epoch.’’ He algo noted that the international agencies 

18 Sovetakoe Gosudaratvo i Revoliutsiia Prava, No. 1 (1980), p. 8, at 4, 

19 Bee Durdenevaky, book review, Sovetskoe Pravo, No. 5 (1928), p. 92. 

20 Krylov, Mexhdunarodnoe chastnoe pravo [Private International Law] (Leningrad, 
1980). 

s AEE book review, Sovetskoe Gosudarstvo i Revoliutsiia Prava, No. 7 (1930), 

. 218. 
f 23 Raevich, ‘‘O sovremennom sostolanii sovetakoi literatury po mezhdunarodnomu 
chastnomu pravu [On the Present State of the Soviet Literature on Private International 
Law],’’ Sovetskoe Gosudarstvo i Revoliutsiia Prava, No. 9 (1981), p. 144, at 145. 

28 Kosrhevnikov, loc. oit. note 21, at 219. 24 Raevich, loc. ott, note 22, at 146. 

236 Krylov, Vozdushnoe pravo SSSR [Air Law of the U.S.S.R.] (Leningrad, 1988). 
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of air transportation were pursuing narrowly limited objectives in the field 
of commercial airways. According to his reviewers he should have un- 
masked these agencies as fronts of the ‘‘imperialist conspiracy.” This 
work was judged to be worse than useless; it was, in the words of one critic, 


far removed from the spirit of Marxism-Leninism and represent[ed], 
indeed a step backwards even when measured against the old literature 
which ... [had]. been criticized as not corresponding to our needs,** 


Further harsh words and accusations cast serious doubts upon Krylov’s 
political acumen and loyalty to the Soviet state. Evidently the gravity 
of the situation persuaded Krylov openly to confess his errors and try 
simultaneously to deny any vicious motives. There was a note of distress 
in Krylov’s public statement: 


In conclusion, however, I cannot refrain from protesting against the 
accusations by Comrade Vinogradov [the reviewer] that ‘‘the author, on 
every occasion, worships bourgeois jurisprudence,” ‘‘entirely identifies 
himself with bourgeois scholars,” etc. Such assertions are refuted not 
only by my published works, in which bourgeois law is put into sharp 
contrast to Soviet law, but also by my entire work on the educational 
front, by the very tenor of my life.” 


During the early 1930’s, when few individuals were sure of the correct 
attitude towards most issues of importance, convincing resoluteness was 
demanded from Soviet legal scholars. Since the Marxian-Leninist line 
itself constantly shifted in search of the true dogma, it was dangerous either 
to stand still or to attempt to bend with the political winds. The downfall 
of Pashukanis, the renowned leader of Soviet legal science, vividly illus- 
trated this dilemma. For an international lawyer, one relatively safe mode 
of conduct was to attack the foreign policies of non-Soviet countries and 
deliver tirades on ‘‘the world crisis” and ‘‘the threats of new wars and 
interventions against the U.S.S.R., without touching upon the issues of 
international law. Unlike some of his contemporaries, Krylov chose to 
remain inconspicuous rather than descend to their level. This tactic 
worked for him, as he had sinned not as an announced theoretician but 
only incidentally. Leaving the literary scene was reasonably easy for him, 
in comparison with such a man as Korovin, the importance of whose views 
was recognized abroad and whose mistakes were causing embarrassment 
to the Soviet leaders. A man of Korovin’s stature simply had to go on and 
either try to theorize himself out of his predicament or risk perdition with 
the label of a traitor and wrecker. 

Krylov survived and reappeared in 1936, in the days of Stalin’s cele- 
brated call for ‘‘stability of laws.’’?® His re-emergence was marked by 
an article on ‘‘Regulation of Radio Communications and Radio Broadcast- 


26 Vinogradov, book review, Sovetakoe Gosudarstvo, No. 3 (1934), p. 119, at 122. 

21 Krylov, letter to the editors, ibid., Nos, 1-2 (1935), p. 228, at 229. 

28 Stalin, ‘‘On the Draft Constitution of the U.8.8.B.,’’ in Stalin, Problems of Lenin- 
ism 679, 708 (Moscow, 1958). The decision to give the U.S.S.R. a foundation of 
socialist law was made in November, 1935. The phrase ‘‘stability of laws’’ was actually 
used by Stalin a year later. 
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ing in International Law.’’** This was a prelude to bigger things. Barly 
in 1938 he pursued the topic of wireless communications further, this time 
with a study of problems under the Soviet domestic law.®° In his opinion 
the Soviet Union was sovereign in the area of radio communications, al- 
though it did, on occasion, co-operate with capitalist states in the interests 
of peace. In the fall of that year Krylov defended his doctoral dissertation 
on the international aspects of the same subject before the Law Institute 
of the Academy of Sciences of the Soviet Union.** As a part of what prob- 
ably was a package deal, he also published a short article calling on the 
Communist Party to work out an approved history of Soviet foreign rela- 
tions (along the lines of the History of the Communist Party of the Soviet 
Union: Short Course, just released) for the guidance of the international 
lawyer. A year later his treatise on private international law was re- 
published under joint authorship,** apparently without adverse comment. 
With his appointment to a consultative position within the Ministry of 
Foreign Affairs in 1942, Krylov’s rehabilitation was well under way. By 
this time the trying environment had produced in Krylov an acceptable 
blend of professional skill and political trustworthiness. In 1946 at the 
ripe age of 58, Krylov became both a member of the International Court of 
Justice and a member of the Communist Party.** For the next decade 
Krylov was the best-known Soviet international lawyer and, as once during 
the 1920’s, one of the most prolific of Soviet publicists.®® 


Soviet Attitude towards International Adjudication 


Whereas the Soviet Union regards itself as fairly well cleansed of domes- 
tic enemies, its Marxian-Leninist notions of sustained conflict with external 
enemies continue to mold the Soviet outlook towards international law 
and relations. Many concepts of international law recognized by non- 


29 Krylov, ‘‘Meszhdunarodnopravovoe regulirovanio radiosviazi i radioveshchaniia,’’ 
Sovetskoe Gosudarstvo, No. 6 (1936), p. 87. 
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(1938), p. 77. 
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Communist nations have been redefined and the direction of its growth 
differently appraised. The usefulness and justification of several existing 
and developing institutions are either partly or wholly rejected. 

The Soviet Union has had little sympathy for international adjudication, 
except when the initiation of the proceedings remains with the states con- 
cerned and the controversy is either technical or involves merely the rights 
of individuals. But even in this limited rôle, the Soviets have been ex- 
tremely hesitant to permit adjudication. Instead, they have always stressed 
a preference for direct negotiation.” Upon its entry into the world arena 
the Soviet Union made known its distrust of the impartiality of non-Com- 
munist arbitrators and judges. In Litvinov’s words, ‘‘[o]nly an angel 
could be unbiased in judging Russian affairs.’’** In refusing to co-operate 
in the proceedings concerning the Status of Eastern Carelia, Chicherin 
telegraphed to the Permanent Court of International Justice that the Soviet 
Government could not consider ‘‘the so-called League of Nations and the 
Permanent Court as impartial in this matter.’’ +° 

Once it had been accepted that the ‘‘imperialist’’ Members of the League 
of Nations had utilized the Permanent Court of International Justice for 
aggressive and anti-Soviet aims,“ it was diffienlt for the Soviet Union to 
be enthusiastic about the successor institution, the International Court of 
Justice, a body in which non-Communist states continued to be numerically 
predominant. The political reasons which induced the participation of the 
Soviet Union were played down by emphasizing the absence of continuity 
between the two tribunals. The International Court of Justice was repre- 
sented as a new court. 

Although coarse language was not indulged in during the days of the 
formation of the United Nations Organization, there was a latent suspicion 
towards international adjudication manifested in the inflexible insistence 
by the Soviet Union on giving only restricted powers to the Court. All 
proposals to endow the Court with any compulsory jurisdiction were reso- 

87 Korovin, Sovremennoe mezhdunarodnoe publichnoe pravo [Contemporary Public In- 
ternational Law] 137 (Moscow, 1926); Memorandum on the Soviet Doctrine and Prac- 
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munist System of Foreign-Trade Adjadication,’? 72 Harvard Law Review 1409, 1413- 
1415 (1959). On primacy of negotiations, see Bogdanov, ‘‘Peregovory~-Osnovnoe 
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lutely rejected. On record, the Soviet delegates, not unlike many West- 
erners, were motivated by a desire to protect the prestige and effectiveness 
of the institution.“* To the Soviet readers, however, this was confided as 
a move in the defense of the interests of the ‘‘socialist states,” * an explana- 
tion which implied the familiar distrust of the inter-war period. As the 
Court developed, the Soviet Union was alert to fight any attempts to expand 
its functions or invigorate its activities, whether the question involved the 
permissible scope of its advisory opinions, the broadening of its jurisdiction 
under the optional clause, or simply the encouragement of states to request 
its services.“ ; 

The elucidation of Krylov’s ties to the Soviet state and of the position 
of that state towards international adjudication has prepared us to raise 
the central question. To what degree did the official stand of the Soviet 
Government influence Krylov’s views and actions in respect to inter- 
national adjudication? Since the available evidence is indirect, the con- 
clusions must be regarded as inferential and subject to correction. Krylov’s 
own utterances on international adjudication are found principally in three 
types of sources: (a) his voting record and opinions as a judge of the Inter- 
national Court of Justice,“® (b) his commentaries on the creation of the 
Court‘? and on the Court’s performance, published both while serving as 
a judge and after his retirement from the bench (many of them under the 
pen name ‘‘S. Borisov’’),** and (c) his statements in the International Law 
Commission. 


48 14 U.N.C.I.O. Docs, 161 (1945); 13 ibid. 226. 

4t Krylov, Materialy k istorii Organizatsii Ob’’edinennykh Natsii [Materials on the 
History of the United Nations Organization] 212 (Moscow, 1949). Krylov’s book was 
reviewed by Schapiro in 28 Brit. Yr. Bk. Int. Law 429 (1951), who characterized it as 
largely a dry documentary account, yet openly political in its aims. The second edition 
of Krylov’s book, bearing the title ‘‘Istoriia sozdaniia OON’’ [History of the Creation 
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Professor Krylov on the Rôle and Limits of International Adjudication 


The tone of Krylov’s evaluation of international adjudication depended 
on the occasion and the forum. His performance as a judge of the Inter- 
national Court and as a member of the International Law Commission, 
while generally consistent with the official views of the Soviet Union, was 
accompanied by restrained language and sometimes supported by cogent 
reasoning. By comparison, his comments on the same or analogous events 
and problems published at home were much less careful of words and more 
decidedly partisan. In the early 1950’s in his articles on the work of the 
International Court, Krylov alternately called it an instrument of the 
United States Department of State or praised it, depending on the nature 
of the particular judgment or advisory opinion it had rendered.*® Later, 
surveying the first ten years of the Court, Krylov was more tolerant and 
optimistic than the sum total of his earlier pronouncements might have led 
one to expect: 


| If we ask whether the Court after ten years of existence serves the 
cause of international legality and of peaceful coexistence, we must, 
even taking into account . [some] deficiencies in the work of the 
Court and its generally modest role in international life, answer that 
question in the affirmative." 


Krylov criticized ** Poliansky, the author of the first Soviet treatise on 
the International Court," for exaggerating the requirements for the effec- 
tive functioning of the Court. It is unfortunate for a student of this 
problem that Krylov neglected to elaborate this point beyond the general 
observation. Poliansky’s disenchantment had been that of a good Marxist- 
Leninist who saw international adjudication in terms of an adjuvant 
struggle and, as a consequence, felt that the fate of the Court hinged upon 
the continuation of the ‘‘imperialist voting machine’’ in the United Na- 
tions." He assumed the inevitability of conflict between social orders built 
on different class structures and economic interests. After all, it is com- 
monly stated by Soviet authorities on international law that the reactionary 
classes will, during their losing battle, manipulate the institution of inter- 
national adjudication to their advantage and against historical progress."® 
Krylov’s own estimate ** of the practice of the Court leaves one puzzled 
as to the real basis for his guarded optimism. According to Krylov, one 
finds in the Court’s work a mixture of good and bad. This is hardly an 








to the San Francisco Conference] (Virginia OCrocheron Gildersleeve, Many a Good 
Crusade: Memoirs, New York 1954),’? Mezhdunarodnaia Zhign’, No. 1 (1956), p. 147. 
47 Annuaire, Institut de Droit International 550 (1957, IL). 

+ 49 This observation is borrowed from Kulski, ‘‘Soviet Comments on International Law 
and International Relations,’? 46 A.J.LL, 719, 722 (1952). 


50 Krylov, op. ott. note 48 above. 51 Ibid. at 164 
52 Ibid, at 4. 53 Poliansky, op. ott. note 42 above. 
84 Tbig. at 238. 


55 Korovin, ‘‘Merhdunarodnyi sud na sluzhbe englo-amerikanskogo imperializma [The 
International Court in the Service of Anglo-American Imperialism],’’ Sovetskoe Gosu- 
darstvo i Pravo, No. 5 (1950), p. 57; Lisovaky, op. oft. note 41 above, $150. 

58 Krylov, op. cit. note 48 above, at 163-164. 


368 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 58 


astounding proposition. What is far more important is the reason given in 
each case for classifying the ruling as the one or the other. Thus there have 
been unsatisfactory decisions in which the majority on the Court per- 
petuated a discriminatory policy against European people’s democracies 
(e.g.. Corfu Channel Case (Merits)*™ and Interpretation of Peace Trea- 
ties °®), and principles of colonialism against underdeveloped countries 
(e.g., International Status of South-West Africa®™ and Case Concerning 
Rights of Nationals of the United States in Morocco™). On the other hand, 
there are also correct decisions and positive contributions to international 
legality (e.g., Anglo-Irantan Oil Co. Case (Preliminary Objection) ® and 
Interpretation of Peace Treaties (Second Phase)**). Krylov appeared- 
undisturbed by the prospect that, once a lack of integrity was imputed to 
the most important adjudicatory body of the world, on purely doctrinal 
grounds, little, if any, solace could be derived from other portions of the 
very same political doctrine: 


It follows from the possibility of peaceful coexistence and cooperation 
between states having different social systems, capitalist and socialist, 
that there is a possibility of regulating differences between them by 
peaceful means.™ 


Krylov’s explanations of Soviet coolness towards international adjudica- 
tion often failed to explain anything: 

(a) On the failure of the Soviet Union to accede to the Statute of the 
. Permanent Court of International Justice: 


The U.S.S.R., not being a member of the League of Nations until 1934 
and not participating in the creation of the Permanent Court, did not 
join the latter even after 1934, inasmuch as membership in the League 
did not entail compulsory participation in the Permanent Court. 


(b) On the failure of the Soviet Union to accept the jurisdiction of the 
International Court of Justice under Article 36, paragraph 2, of the Statute 
of the Court: 


[The U.S.S.R. has not accepted the jurisdiction of the Court under the 
optional clause] on the ground that the jurisdiction of the Court should 
be voluntary.®® 


On other occasions Krylov was less evasive. On December 5, 1949, he | 
replied to a questionnaire of the Institut de Droit International stating, 
in substance, that the concept of domestic jurisdiction was imbedded in 
positive international law and went hand in hand with the idea of state 
sovereignty. He thought that it was impossible to define in advance the 
precise bounds of this reserved domain, because the need for invoking its- 
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protection could be determined only in the face of concrete disputes. The 
existence of an international obligation did not do away with the reserved 
domain, but merely limited it. Article 2, paragraph 7, of the Charter of 
the United Nations, Krylov continued, supported his view. By contrast, 
Article 15, paragraph 8, of the League of Nations Covenant had had a 
narrow scope. Finally, declarations of acceptance of the compulsory juris- 
diction of the International Court of Justice under Article 36, paragraph 
2, of the Statute established only a rough outline of the reserved domain, 
a state still having the right to withdraw behind the protective walls of that 
sphere, if a conerete case happened to fall outside the scope of the optional 
clause. A recourse to an international judge in such a case would not yield 
useful results.% 

Similarly, on specific jurisdictional issues, Krylov constantly advocated 
a restricted rôle for international adjudication. In the first case before 
the International Court of Justice, the Corfu Channel Case (Preliminary 
Objection) ,°* he felt constrained to hold with the other members of the 
Court, save the ad hoc judge, that Albania had accepted the Court’s juris- 
diction by consent expressed in a letter to the Court. He did not, however, 
forego the opportunity to say a word against compulsoriness. Joining in 
a separate concurring opinion with six other judges, Krylov deplored the 
unwillingness of the majority to consider whether Article 36, paragraph 
1, of the Statute of the Court (‘‘all matters specially provided for in the 
Charter’’), in conjunction with Articles 32, 25, and 36, paragraph 3, of 
the Charter of the United Nations, could result in the Court’s having 
compulsory jurisdiction over a non-Member state pursuant to the recom- 
mendation of the Security Council to submit a legal dispute to the Court. 
Had the Court chosen to take up the question, Krylov said, it should have 
been answered in the negative. He thus upheld the often reiterated 
Soviet view that the jurisdiction of the International Court was exclusively 
voluntary and that the Charter could not provide for the jurisdiction of 
the Court over disputes which the parties themselves had not referred to 
it. In an article, Krylov alleged that the United Kingdom had contrived 
its argument for a broad construction of the jurisdictional provision with 
the sole aim of forcing Albania to conclude an agreement on special sub- 
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mission. Krylov implied that the majority had conspired to suppress the 
discussion of this point."® 
' Krylov later carried his opposition to the compulsory jurisdiction of 
the Court to the International Law Commission, where he contended that 
the element of compulsoriness was rapidly disappearing from procedures 
of pacific settlement, and in effect was being taken seriously only by small 
states and by jurists who were either misled or naive. He pointed to Article 
33 of the Charter of the United Nations as providing an adequate machinery 
for resolution of disputes, but did not imply that any of the procedures 
therein described were binding.": During the discussion of the pes 
Articles Concerning the Regime of the High Seas," especially Article 31, 
he strove relentlessly to separate the principle of adjudication from the 
provisions allowing coastal states to make unilateral determinations regard- 
ing the adjacent seas.” When accused of proposing international an- 
archy,™ Krylov endeavored to show that he was not inimical to compulsory 
adjudication in some cases. Indeed, he hastened to add, a number of 
treaties concluded by the Soviet Union, ¢.g., those concerning suppression 
of the traffic in narcotics, contained arbitration clauses. In the case of 
narcotic drugs, the eradication of a recognized evil called for firm measures. 
The issues regarding fisheries, Krylov contended, were quite different: 
“‘there the remedy of compulsory arbitration was out of proportion to the 
issues at stake.’’" As to the rôle which the International Court of Justice 
should play in this process, Krylov showed no great consistency. He 
initially maintained that questions of conservation of resources of the sea 
and of fisheries were too specialized and technical for the International 
‘Court."* He therefore proposed that technical arbitration boards be set 
up, excluding any jurists. When the majority of the Commission insisted 
that at least one person on the board should be versed in international law, 
Krylov did not budge from his position and voted against the ‘‘hybrid 
proposal." He voted for a later proposal which, in one instance, substi- 
tuted the International Court of Justice for an arbitration board, making 
it clear, however, that ‘‘States would be bound by the judgment of the 
Court only if they had accepted its jurisdiction under the optional clause.’’ 18 
This understanding was to defeat the jurisdiction of the Court under 
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Article 36, paragraph 1, of the Statute (‘‘all matters specially provided 
for . . . in treaties and conventions in force’’) and allow the Soviet Union 
to sign the proposed Convention Concerning the Regime ‘of the High Seas 
without fearing that its interests could ever be adversely affected by inter- 
national adjudication. In the light of this, it is interesting to note that 
the Court’s decisions relating to the powers of coastal states over adjacent 
waters had actually been to Krylov’s liking. This applies to both the Corfu 
Channel Case (Merits)? (holding the United Kingdom’s ‘‘Operation Re- 
tail’’ to violate the sovereignty of Albania) and the Fisheries Case ® (ac- 
cepting the Norwegian delimitation of its territorial sea). The Fisheries 
Case, in particular, was a source of constant joy to Krylov, a great contribu- 
tion to ‘‘case law” with which one ought not to tamper.® This decision, 
certainly, had added force to the unilateral Soviet claim to a twelve-mile 
limit of territorial waters and to the denial of the existence of a rule of 
international law governing the ten-mile maximum width of an entrance to 
a national bay. Notwithstanding all this, Krylov was hostile to a pro- 
posal whereby the Commission would suggest a minimum breadth of the 
territorial sea for acceptance by states and leave to the International Court 
of Justice to decide any claims over and above such minimum. In this 
case, he felt, the Commission would be transgressing the terms of the statute 
“if it sought to grant legislative power to the International Court of 
Justice.” To complicate the picture even more, in commenting on the 
question whether the right of innocent passage should be preserved in case 
of straits which do not link two parts of the high seas but provide the 
only means of access to a port of another country, Krylov stated that the 
question sounded far more like a case for the International Court than for 
the International Law Commission.** The issue, having been raised by the 
Israeli Government, obviously referred to the Gulf of Aqaba and did not 
involve any analogous situation affecting the Soviet Union. Conceivably, 
it was the absence of such an interest of his state that enabled Krylov, this 
time, to come out as a champion of international adjudication. 

At the 1958 United Nations Conference on the Law of the Sea, Krylov 
said nothing substantially new. It was regrettable, he observed, that the 
International Law Commission should have played up the notion of com- 
pulsoriness in adjudication. Arbitration was acceptable, but compulsory 
arbitration was ‘‘unrealistic.’’ He reminded the participants that the 
Charter of the United Nations contained no clause making recourse to arbi- 

10 [1949] I.C.J. Rep. 4. For Krylov’s comment, see Krylov, op. cit. note 48 above, 
at 101. 


80 [1951] I.C.J. Rep. 116. For Krylov’s comment, see Borisov, ‘‘Mezhdunarodnyi 
‘snd o territorial’nykh vodakh [The International Court on Territorial Waters],’’ 
Sovetskoe Gosudarstvo i Pravo, No. 8 (1952), p. 52, at 54. 

81 816th Meeting, pars. 79, 80, 81 and 83; 317th Meeting, para. 9 and 10; 365th 
Meeting, pars. 20, 22 and 35, 

82 The acceptance of wider entrances would help the Sovietization of the four Arctic 
seas of the Soviet Union. See Kulski, ‘‘Soviet Comments on International Law and 
International Relations,’’ 47 A.J.I.L. 308, 318-314 (1953). 

88 811th Meeting, par. 40; 812th Meeting, par. 67. 
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tration or to the International Court of Justice mandatory. It was beyond 
him why, in matters of fishing, it was necessary to depart from the wisdom 
of the authors of the Charter. Finally, he could not quite see what law 
the proposed commissions would apply.® 

In cases in which the jurisdiction of the International Court of Justice 
had been established in principle, Krylov repeatedly fought in favor of 
restrictive interpretation of its scope. Thus, in both the Corfu Channel 
Case (Mertts)®* and the Corfu Channel Case (Assessment of Compensa- 
tion) ,®? he would have held that the Court had no jurisdiction to assess 
damages against Albania on the basis of the writings which constituted the 
special submission.*® Again, although Krylov had taken no part in either 
the Anglo-Iranian Oil Co. Case (Interim Protection)® or the Anglo-Irantan 
OR Co. Case (Preliminary Objection), he subsequently commented on 
the two decisions, praising the latter °* and condemning the former. In his 
opinion, granting measures of interim protection had been a flagrant vio- 
lation of the Court’s powers. Irrespective of some lack of clarity in Article 
61 of the Rules of the Court, Krylov wrote, it followed from the very 
essence of international justice that the first question before an international 
tribunal was the determination of its jurisdiction.” 


[By allowing the interim measures in the Anglo-Iranian Oil Co. Case], 
the majority of the Court upheld the intrigues of Anglo-American 
reaction and made an attempt to forestall the national emancipation 
struggle of the Iranian nation. 


Had the Order of July 5, 1951, been carried out, its results would 
have been dangerous and shameful for international law and justice 
and led to the establishment of a new regime of capitulations for the 
benefit of the nationals of the great powers and detrimental to the in- 
terests of small and weak states. In particular, the Court interfered 
in. the international affairs of Iran by setting up the so-called observa- 
tion commission and, thus, not only overstepped its competence but 
also violated the principle of freedom of nations. 


Krylov also thought that the Iranian Government had been correct in saying 
that its acceptance of the compulsory jurisdiction of the Court had been 
with reference to international agreements and conventions only and not 
to concessions; and that the Court should not have taken jurisdiction be- 
cause the dispute, by its nature, had been mainly political.” 

The last point relates to the troublesome distinction between ‘‘legal”’ 


85 U.N. Conference on the Law of the Sea, 5 Official Records, Third Committee (High 
Seas—Fishing—-Conservation of Living Resources) 77, 85 (A/OONP.13/41) (1958). 


86 [1940] LOWS. Rep. 4. ‘81 Ibid. 244. : 

88 Ibid. 4, 78 (dissenting opinion of Krylov); bid. 244, 251 (Krylov’s declaration of 
dissent). . 88 [1951] ibid. 89, 

80 [1952] tbid. 98. »1 P. 868 above. 


82 Krylov, op. off. note 48 above, at 38-84. 

88 Borisov, ‘‘Narushenis Mezhdunarodnym sudom suverennykh prav Irana [Violation 
of the Sovereign Rights of Iran by the International Court],’’ Sovetskoe Gosudarstvo 
i Pravo, No. 1 (1952), p. 69, at 78. 24 Krylov, op. ott. note 48 above, at 38, 
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and ‘‘political’’ questions (the problem of ‘‘justiciability’’), much dis- 
cussed in connection with advisory opinions, During the early years of 
the United Nations, the Soviet Delegation upheld with great persistence 
the thesis that constituent bodies of the Organization had no right to ask 
the International Court of Justice for advisory opinions concerning the 
interpretation of the Charter and that the Court was not empowered to 
respond to such requests. In 1947, when the General Assembly had before 
it a recommendation urging the various organs of the United Nations to 
refer to the Court, for its advisory opinion, difficult and important points 
of law, in particular those involving interpretation of the Charter,°* the 
Soviet Union went on record against the proposal: 


The representative of the U.S.S.R. [on the Sixth Committee] requested 
the insertion in the summary record of its dissenting opinion, the 
gist of which is that. the International Court of Justice has no jurisdic- 
tion for interpreting the Charter. In particular, it has expressed the 
opinion that the recommendation would be contrary to the Charter 
and therefore illegal, inasmuch as it would amount to adding to the 
Charter a provision which is not in it and which in fact was rejected 
in San Francisco. The delegation of the U.S.S.R. feels that such an 
illegal modification of the Charter would be yet another blow to the 
Charter and would weaken and undermine it.®” 
Subsequently, Vyshinsky contended that the draft resolution was a device 
to amend the Charter by a procedure other than that provided for in 
Chapter XVIII. In his opinion each organ itself was to interpret those 
provisions it had to apply, no extraneous body having the final word. 
Vyshinsky did not think much of a suggestion that advisory opinions were 
not necessarily binding. What, he asked, was the utility of advice that 
could be freely ignored? Such practice would only serve to detract from 
the Court’s stature. Vyshinky also argued that there was nothing in the 
Charter upon which the draft resolution could rest, because the ‘‘legal 
questions’’ of Article 65 of the Statute of the Court were confined to the 
four categories of questions enumerated in Article 36, paragraph 2, and 
that interpretation of the Charter, a treaty sut generis, could not be re- 
garded as ‘‘interpretation of a treaty’’ (Article 36, paragraph 2, subpara- 
grapha). Finally, even if Article 65 alone were relied on (1.¢., as including 
interpretation of the Charter under the label ‘‘any legal question’’), one 
would have to concede immediately that the interpretation of this consti- 
tutional document could not be designated a legal question pure and simple, 
but that it was, instead, an essentially political matter.** The substance 
of Vyshinsky’s reasoning, repeated in Soviet legal literature,” is probably 
traceable to the same dread of the Soviet Union of procedures by which 
“important decisions might be made without observing the principle of unani- 
mous consent of those affected. 
s8 U.N. General Assembly, 2nd Sess, Official Records, Resolutions 103-104 (A/519) 
1948), 
97 i 6th Committee 320 (A/0.6/W.5/Add.1) (1947). 
- 88 Ibid., Plenary Meetings 877-886 (remarks of Andrei Vishinsky) (A/P.V. 113) 
1947). 
i 99 ie 6.g., Simis, loo. ott. note 69 above, at 113. 
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The first request for an advisory opinion to come before the International 
Court of Justice concerned the Admission of a State to the United Nations 
(Charter, Article 4)2°° As to the Court’s jurisdiction, the majority held: 

Nowhere is any provision to be found forbidding the Court, ‘‘the 

principal judicial organ of the United Nations,’’ to exercise in regard 

to Article 4 of the Charter, a multilateral treaty, an interpretative 

function which falls within the normal exercise of its judicial powers.? 
By this the Court rejected the core of the argument of the Soviet Union 
as advanced by the latter both prior to the proceedings and during their 
written stage.1°? It is to be noted that even the dissenting judges conceded 
that the Court had the power to interpret the Charter. All but Krylov 
did so expressly. By not insisting that interpretation of the Charter 
could not per se be a ‘‘legal question’’ within the meaning of Article 65, 
but arguing, instead, that the specifie question before the Court was po- 
litical, Krylov tacitly accepted the same proposition. He felt that the 
Court should have candidly admitted that the request for its opinion had 
not been born in a legal atmosphere and should therefore have refused, in 
its discretion (‘‘The Court may give an advisory opinion... ,’’ Article 
65, paragraph 1, of the Statute of the Court), to entertain it. The 
political coloring of the question, Krylov thought, could not be overcome 
by framing it in abstract terms: 


Whereas the Permanent Court, in interpreting the Covenant of the 
League of Nations, sought to consider concrete situations or existing 
disputes, the Court, in the present case, is about to make a pronounce- 
ment, with quasi-legislative effect, concerning decisions to be taken by 
the political organs of the United Nations.1°* 
In an article discussing the decision, Krylov again said merely that inter- 
pretation of those provisions of the Charter which describe the competence 
of the principal organs of the United Nations should be left to those organs. 
As a reason for this, however, he suggested the possibility of non-compli- 
ance by the political organs, with all the ensuing damage to the Court’s 
prestige, rather than the broader ground of the absence of jurisdiction to 
interpret the Charter at all.+°° 
Krylov’s approach, whether or not taken with the knowledge and blessing 
of the Soviet Government, had the obvious advantage of being sufficiently 
flexible to permit the Soviet judge either to speak out on the merits of 
the request, whenever such pronouncements served the interests of his state, 
or to oppose the request on the ground of discretionary self-restraint. The 
next two advisory opinions seem to bear out this hypothesis. Although 
200 [1948] LO.J. Rep. 57. 101 Ibid. at 61. 
103 Conditions of Admission of a State to Membership in the United Nations (Article 
4 of the Charter)—Pleadings, Oral Arguments, and Documents 29 (LOJ., 1948). 
108 [1948] LC.J. Rep. 57, 82 (joint dissenting opinion of Basdevant, Winiarski, 
McNair and Bead); ibid. at 94 (dissenting opinion of Zoričić). 
104 Ibid. at 107-108 (dissenting opinion of Krylov). 
105 Ibid. at 108-109 (dissenting opinion of Krylov). 
106 Borisov, ‘‘Priem novykh chlenov v Organizateliu Ob’’edinennykh Natsii [Ad- 


mission of New Members to the United Nations Organization],’’ Sovetakoe Gosudarstvo i 
Pravo, No. 9 (1948), p. 6. 
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in the written stage of the proceedings on the Competence of the Assembly 
Regarding Admission to the United Nations?" the Soviet Union reasserted 
its earlier position against the Court’s jurisdiction," Krylov voted with 
the majority, which took up the question and rendered an opinion in har- 
mony with the official Soviet view on restrictive admission procedures. 
Later, in explaining his vote, Krylov stated : 


Thus, the International Court confirmed, within the limits of the ques- 
tion brought before it, the correctness of the position taken by the Soviet 
delegation since the inauguration of the United Nations, namely, that 
the principle of unanimity of the Great Powers is the cornerstone and 
the foundation of the Organization. 


As a result of his unreserved participation in the majority opinion, Krylov 
approved it in its entirety. This includes the reaffirmation of the holdings 
in the advisory opinion concerning the Admission of a State to the United 
Nations (Charter, Article 4), "° namely, (a) that the Court has jurisdiction 
to interpret the provisions of the Charter, and (b) that the Court should 
not feel constrained to refuse to answer a legal question for the reason 
that its opinion might have political consequences!!! Even in his treatise 
on the International Court of Justice, Krylov avoided a comparison of 
the two advisory opinions concerning admission.“* He was content to 
remark that the net outcome of the whole controversy had been a fiasco for 
the scheme of the ‘‘imperialists’’ to open the way to states which they sup- 
ported and to preclude the admission of states sponsored by the Soviet 
Union and other ‘‘democratic states.’’+*« 

Krylov’s vote in the second case has been construed as a tacit disagree- 
ment with the point of view of the Soviet Government.** If the reference 
is to the obvious discord between the import of Krylov’s vote and the 
official communications during the written stage, the observation is entirely 
valid. On the other hand, an attempt on this basis to imply Krylov’s inde- 
pendence from the influence of the Soviet state is open to serious criticism. 
It is a hasty conclusion which disregards the dilemma faced by a partisan 


107 [1950] LO.J. Rep. 4. 

108 Competence of the Assembly—Pleadings, Oral Arguments, and Documents 100- 
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p. 51, at 67-58, For another indication of Krylov’s strong support of the veto power, 
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of Soviet interests. Had Krylov cast his vote against the majority, for 
whatever reason, there would have been one vote less to affirm the principle 
of unanimity of the great Powers. Moreover, Krylov’s only brethren in 
dissent would have been Judges Alvarez and Azevedo, both, but especially 
the former, having misgivings concerning the applicability of the veto to 
admission of new Members.1**. Such contradictions are far too common 
in Soviet law to permit one to regard the vote as significant. The principle 
of ‘‘proletarian internationalism’’ teaches that a legal form, depending on 
its historical context, may be either positive (progressive) or negative (re- 
actionary).47 Hence much room for picking and choosing. Finally, 
taking into account the fact that Krylov had not closed the door to such 
an action because of his cautious reasoning in the first of the two cases, 
his subsequent stand should not have caused surprise. 

The same tactic was well suited to the third advisory opinion calling for 
interpretation of the Charter, the International Status of South-West 
Africa. This time, none of the Soviet Members of the United Nations 
presented statements, although they followed a policy of sympathy for 
underdeveloped and colonial peoples. Krylov did not question the Court’s 
jurisdiction, but wrote a partial dissent expressing his disappointment 
that the Court had refused to hold South Africa legally obligated to nego- 
tiate a trusteeship agreement for South West Africa. , 

Krylov, alternately, urged the Court to decide questions unnecessary for 
the resolution of the dispute before it and, at other times, to practice judicial 
self-restraint in the same respect. In evaluating the Norwegian Loans 
Case,#° Krylov concluded that the Court had very properly striven to limit 
itself to the principal issues without getting involved in extraneous argu- 
ments.!?! On the other hand, he reproached the Court for not having taken 
up collateral issues. The examples singled out by Krylov are those in 
which he would have preferred the Court to speak out in accordance with 
the position of the Soviet Union. As stated earlier,’*? in the Corfu Channel 
Case (Preliminary Objection), Krylov joined with six other judges to 
voice his regret over the Court’s avoidance of the troublesome question of 
compulsory jurisdiction under Article 36, paragraph 3, of the Charter of 
the United Nations. Again, in the Anglo-Iranian Ou Co. Case (Prelimt- 
nary Objection) ,+** the Court should have held that nationalization was a 
domestic matter of every state.125 
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opinion of Azevedo). 

117 For a striking assertion of this doctrine, see Korovin, ‘‘Proletarskii internatsio- 
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Another factor bearing upon the réle and limits of international adjudi- 
cation is the attitude of the participants towards the organic growth of the 
adjudicatory practice. The Soviet denial of continuity between the Perma- 
nent Court of International Justice and the International Court of Justice 
can, of course, be traced back to the political decision of the Soviet Union 
to follow a period of unconcealed ill will towards the former with the cur- 
rent period of actual, though unenthusiastic, participation in the work of 
the latter. Hence, the emphasis on the International Court of Justice as 
a new Court.7* Krylov wrote in 1958: 


The anti-historical attempt to tack the jurisprudence of the Inter- 
national Court of the U.N. on that of the Permanent Court of Inter- 
national Justice of the League of Nations, even if the latter contains 
a large number of interesting factual situations and judicial reflections, 
is one of the basic errors committed by foreign writers.??7 


However, Krylov did not hesitate to commit identical ‘‘errors.’’ He cited 
precedents from the practice of the Permanent Court whenever they served 
to buttress his current arguments. The two most disturbing cases from 
the Soviet point of view furnish the two striking instances of Krylov’s 
reliance upon the past. He invoked the decision on the Status of Eastern 
Carelia against the Interpretation of the Peace Treaties**® to support 
his contention that here the request for an advisory opinion concerned a 
dispute actually pending between states: the three people’s democracies 
(Bulgaria, Hungary and Rumania) versus the United States and the United 
Kingdom. Therefore, Rule 83 of the Court applied and the proceedings, 
for purposes of procedure, had to be regarded as contentious. For this 
reason, the consent of the states directly affected by the forthcoming deci- 
sion was essential lest compulsory jurisdiction be surreptitiously intro- 
duced." On this point, Krylov’s views coincided with the written state- 
ments submitted by Soviet governments.1° Similarly, in the advisory 
opinion regarding the Admission of a State to the Untied Nations (Charter, 
Article £),18* he stressed that, in its eighteen years of work, the Perma- 
nent Court had never entertained a question im abstracto.1? 

The question of the applicable law, although not commonly discussed by 
Soviet writers in conjunction with problems of international adjudication, 
has an overriding importance for the notion of a single body of world law. 
The enumeration in Article 38, paragraph 1, of the Statute of the Inter- 
national Court of Justice has little value if the concepts can be conveniently 
recast into molds of ‘‘proletarian internationalism.’’ Although Soviet 
jurists perpetually debate the nature of international law, their leading 
school of thought denies precisely the existence of a world legal community. 
This theory selects principles and norms which, notwithstanding their bour- 

126 P. 865 above. 127 Krylov, op. ott. note 48 above, at 5. 
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geois origin, it regards as progressive, from those which are thought to be 
reactionary. The former, being accepted by both camps, constitute general 
international law. The residue of Western international law is merely 
capitalist international law. In addition, ‘‘the fraternal relations between 
the highly advanced people’s democracies’’ have given rise to the third 
body of international law, socialist international law. General interna- 
tional law is transitory. In conformity with the precept that all roads 
lead to Communism, socialist law is expected to displace the capitalist heri- 
tage and become the future international law of general acceptance.**3 

It seems that Krylov was of two minds about this problem. At times, 
he unequivocally accepted the tripartite division of international law: 


While contributing new principles and institutions to international law, 
the U.S.S.R. also avails itself of the institutions of bourgeois interna- 
tional law, developing the progressive tendencies inherent in them. At 
the same time, however, Soviet diplomacy reveals the reactionary char- 
acter of those principles and institutions of bourgeois international law 
which are instruments of subjugation of economically weaker countries 
by imperialist Great Powers. For international law is a battlefield of 
progressive and reactionary tendencies. Here, as everywhere else, vic- 
tory will belong to the forces of progress.1*4 


But the East and the West are as far apart as ever on the meaning of 
‘progress.’ The movement in the West toward consciousness of a global 
community is denounced in Soviet theory as ‘‘bourgeois cosmopolitanism,’’ 
a smoke-sereen to cover imperialistic maneuvering for power and expansion. 
The Soviet position asserts external sovereignty at every opportunity. It 
is the cornerstone of their international law. In his preface to the Russian 
translation of Oppenheim’s International Law, Krylov noted that Oppen- 
heim had based his work on the bourgeois ideas current in the late nine- 
teenth and the early twentieth century. The author had properly stressed 
positivism and had endeavored to be objective. If he had not been entirely 
successful, that was due to his limited bourgeois outlook and methodology 
which did not permit him to grasp the social and political relationships that 
had shaped international law. Unfortunately, Krylov went on, many of 
the meritorious aspects of the treatise had been since ruined by Lauter- 
pacht’s additions, who, on the whole, appeared as ‘‘an apologist of contem- 
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porary British imperialism.” 15 In commenting on the litigation between 
Colombia and Peru,*®* Krylov remarked: 


The acknowledgment by the Court of sovereignty as the fundamental 
principle of international law is juridically beyond reproach. Against 
the background of crying disregard of national sovereignty by govern- 
ments of imperialist states, above all the United States of America, the 
Court’s decision should be taken as a positive factor.15” 


Years ago, Krylov wrote with ostensible conviction that the decisions of 
the International Court of Justice were ‘‘without the slightest doubt... 
[also] sources of international law,’’ provided they were findings on legal 
(as contrasted to political) questions submittted to the Court.: Yet, only 
two years later, Krylov seemed to have abandoned his thesis, in the advisory 
opinion concerning Reparation for Injuries Suffered in the Service of the 
United Nations, by narrowly construing the notion of ‘‘development of 

‘international law’’: 


The Court can only interpret and develop international law in force; 
it can only adjudicate in conformity with international law. In the 
present case, the Court cannot found an affirmative reply to Ques- 
tion I (b) [which asked the Court whether the United Nations Organi- 
zation was entitled to exercise functional protection on behalf of its 
agents] either on the existing international convention or on inter- 
national custom (evidence of general practice), or again, on any gen- 
eral principle of law (recognized by the nations). 


If there were still any lingering doubts as to what Krylov had meant, recent 
Soviet writings have clarified the matter. Such judicial decisions are, at 
best, ‘‘evidence’’ of the law and not its ‘‘source,’’?*“* Krylov’s reference to 
the Fisheries case as a great contribution to ‘‘case law’’ +“? notwithstanding. 
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But it is by no means easy to ascertain the generally accepted principles of 
international law without consulting the policy-makers of the Soviet Union. 
Whereas the Soviets extol the maxim of Pacta sunt servanda, they are 
candid enough to admit that some treaties are more servanda than others. 
The exception embraces the so-called one-sided treaties,*** classified, insofar 
as one can ascertain, on the basis of political expediency. For example, in 
Krylov’s words, the decision of the International Court of Justice in the 
Case Concerning Rights of Nationals of the United States of America in 
Morocco,'** 


legitimizing the consular jurisdiction of Americans and thus elevating 
the latter to a position of ‘‘masters’’ over the local population of Mo- 
rocco, is one of the most reactionary decisions in the practice of the 
International Court.15 ‘ 


At other times, Krylov’s own performance was measured against the 
approved doctrine and found wanting. There were, of course, Krylov’s 
blunders of the 1920’s and 1930’s.4* But even as late as 1948, that is, after 
his election to the International Court of Justice, Krylov was criticized 
by no Jess a man than Korovin! for having helped to produce an inter- 
national law textbook replete with errors, ‘‘both factual and politico- 
ideological.’’ 18 Korovin was disturbed by the fact that Krylov and his 
co-author, Durdenevsky, had not sufficiently emphasized the existence of 
two antagonistic camps (the imperialistic camp headed by the United States, 
and the democratic camp headed by the Soviet Union), but merely noted 
the presence of ‘‘two courses of international policies’ on the world scene. 
They had needlessly cited many foreign publicists, including Brazilians 
and Argentinians, as well as Russian émigrés: 


As a rule, the bourgeois publicists are presented objectively, without 
indicating and exposing the class roots of their doctrines and theories.™* 


On the other hand, not enough space had been given to the contributions 
of pre-Revolution Russian publicists, not to speak of the deficient treatment 
of the rôle of Marxian classics in the development of international law. A 
number of specific problems had been described in ‘‘un-Soviet terms’’ and 
based on ‘‘objectivistic ‘non-partisan’ (in the worst sense of the word) 
positions.”’ 


Thus, for example, in speaking of the subjects of future international 
law (p. 112), the authors think that, in the interests of protection of 
“human rights and fundamental freedoms,” ‘‘the individual” will 

, become such a subject. By this they are only pouring water on the 
mill of those governments which, under the pretext of defending 
“human rights,’’ wish to secure for themselves an opportunity for 
constant interference in the internal affairs of the more advanced 
states (cf. Evatt proposal and the like). The U.S.S.R., has fought 


148 Mezhdunarodnoe pravo [International Law] 248 (Moscow, 1957). 

144 [1953] I.C.J. Rep. 176. 148 Krylov, op. oit. note 48 above, at 106. 

146 Pp, 361-368 above. 

147 Korovin, ‘‘Novye uchebniki mezhdunarodnogo prava [New Textbooks on Inter- 
national Law],’’ Sovetskoe Gosudarstvo i Pravo, No. 8 (1948), p. 72. 

148 Ibid, at 74. 149 Ibid. at 75. 
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and continues to fight such attempts untiringly since, after all, this 
‘‘problem,’’ insofar as the U.S.S.R. and the countries of the new 
democracy are concerned, ceased to be a ‘‘problem’’ long ago,.1°° 


In speaking of the Pan American Union, complained Korovin, the authors 
had circumvented the origin of this Union as an instrument of United 
States imperialism. The Pact of Chapultepec had been presented as if it 
were based on such lofty principles as respect for international law, out- 
lawry of aggressive war and defense of democracy. And, to top it all, 
they had opened the section on ‘‘Struggle for a New, Durable Peace” by 
citing the Atlantic Charter instead of the acts of Soviet diplomacy. Be- 
cause of this, Sir Winston Churchill had been made to appear as a leading 
champion of such a peace. 


In the light of the aforesaid, one is forced to conclude that the text- 
book of the Institute of Law is apolitical, has been written objectivis- 
ticly, fails, in several instances, to express the Soviet line on inter- 
national law, and, as regards certain questions, defends conceptions 
which are alien to Soviet science.?"* 


Some three months later, Krylov and Durdenevsky replied to Korovin’s 
fault-finding review, in a letter to the editors of Sovetskoe Gosudarstvo i 
Pravo.®? As to the two hostile camps in the international arena, they 
pointed out that an excerpt from Molotov’s speech of October 29, 1946, had 
been quoted to demonstrate precisely that. Evaluation of such phenomena 
as the Marshall Plan, the Truman Doctrine, the legal regime of the Danube, 
the German question, et cetera, had been impossible, the authors maintained, 
because the crucial events had taken place after the completion of the 
manuscript. 


As editors of the textbook, we wish, however, to emphasize that we 
fully acknowledge the commission of a number of substantial errors 
and the correctness of many remarks made by E. A. Korovin... 1% 


Professor Krylov and Judicial Independence and Impartiality 


One becomes acutely aware of the impact of the East-West rift when 
inquiry is directed to the personal qualities of individuals involved in inter- 
national adjudication. The Soviet Union once having set up the ‘‘standard 
of an angel’’ for those it would consider fit to judge Soviet affairs, it is 
only natural that others should wonder about the heavenly attributes of 
Soviet judges called upon to judge non-Soviet affairs. Can a Soviet judge 
of the International Court of Justice be an ‘‘independent’’ judge?*™* Can 
his solemn declaration to perform his duties as a judge ‘‘impartially’’ 155 
be taken seriously? Can a Soviet member of the International Law Com- 
mission, when dealing with such a sensitive issue for the Soviet Government 
as international adjudication, be expected to act solely as a person ‘‘of 


150 Ibid. 151 Ibid. at 76. 
152 Durdenevsky and Krylov, letter to the editors, Sovetskoe Gosudarstvo i Pravo, No. 
11 (1948), p. 87. 158 Ibid. 


164 Art, 2, Statute of the I.0.J. 186 Art, 5, Rules of the I.0.J. 
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recognized competence in international law’’*** and not an advocate for 
its political, legal or social system ? 137 
By ‘‘independence”’ of a person we ordinarily mean that he does not 
act on instructions from superior authorities and that he is not accountable 
to them. We do not, of course, mean ideal independence, implying absence 
of any environmental influence. We should insist, however, that this in- 
fluence stop short of destroying the individual’s ability or willingness, or 
both, to search for facts, to question dogma, and to articulate his thoughts. 
On ‘‘impartiality’’ Professor Lissitzyn writes: 
A judge ceases to be impartial if he lets himself be influenced by such 
considerations as his own personal advantage, personal liking or sym- 
pathy for a party to a case, or emotional preference for any relatively 
short-range policy not designed to effectuate the long-range policy he 
is called upon to implement. He is impartial if, undeterred by such 
considerations, he administers and develops the law in a way designed 
to accomplish its fundamental objectives, among which the preservation 
of the community is usually the supreme one. (Emphasis added.) 


Scholars and politicians have been considering the possibility that persons 
appointed to international judgeships might not display these desired atti- 
tudes. Hence we find the provision for ad hoc judges in world courts to 
assure the expression of a national point of view, and the clause against 
concentration of judges of the same nationality. But it has been said 
that these devices only affirm the suspicion of unfairness and partisanship. 
The Soviets, on the other hand, do not disparage the idea behind such safe- 
guards but, instead, deplore their inadequacy. They do not criticize the 
institution of ad hoc judges. And they complain that the single-judge 
rule, which ought to guarantee against the perversion of the Court into 
an instrument of the policies of any one state, has been ineffective. The 
alleged reason is that a whole line of Western states completely subordinate 
their foreign policy to the directives of the Anglo-American bloc. In the 
International Court of Justice, it is said, such external pressure may prove 
decisive.*® It has been stated even more frankly that 


[t]he present [1951] membership of the International Court of Justice 
does not, in the least, guarantee to the U.S.S.R. and the people’s 
democracies objective examination of questions regarding them. 


166 Art, 2, par. 1, Statute of the International Law Commission. 

167 A Soviet treatise on international law, published during Krylov’s term on the 
International Law Commission, characterized the work of the Commission in these words: 

‘í Taking into consideration the fact that American imperialists and their ickspittles 
have set out to employ international law for their criminal purposes, the Commission ’s 
work reflects a struggle between representatives of the camp of peace and democracy, 
headed by the Soviet Union, and representatives of the camp of war and lawlessness, 
headed by the United States of America. 

‘The imperialist states aim to use codification of international law by the U.N. for 
their reactionary purposes and to propagate their schemes under the guise of codifying 
rules of international law.’’ Lisovsky, op. oùt. note 41 above, at 33. 

188 Lissitxyn, The International Court of Justice 58 (1951). 

159 See, 6.g., Bin Cheng, General Principles of Law as Applied by International Courts. 
and Tribunals 379-289 (London, 1953). 160 Bimis, loc. cit. note 69 above, at 114. 

161 Mezhdunarodnoe pravo [International Law] 488 (Moscow, 1951). 
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Krylov himself brought up the question of impartiality repeatedly by 
speaking of the ‘‘defense of the interests of the socialist states’’*°? and 
making outright objurgations, as in his evaluation of the Advisory Opinion 
regarding the International Status of South-West Africa:*™ 


It is evident that... [the decision] did not satisfy the African 
racists, inasmuch as it affirmed their duty to observe the mandate and 
excluded the possibility of international recognition of annexation. 


[But, as to its refusal to demand that South-West Africa be made a 
trust territory]. the International Court showed clear partiality and 
indulgence towards the South African imperialists and colonizers. 
By the same token, the Court’s decision makes possible the perpetuation 
of the mandate which does not at all reflect either the spirit or the text 
of the Charter of the United Nations. . . 1 


When examining an international judge’s record, one searches first for his 
stand on issues affecting his state, especially where the latter has been a party 
to the dispute. By means of this technique, strong national bias has been 
demonstrated in the early practice of the Permanent Court of International 
Justice.1*%° However, the appropriateness of a statistical method has been 
questioned and a more detailed investigation of the relevant opinions de- 
manded.* At any rate, Krylov also approached the problem of judicial 
integrity by ascribing great significance to a vote adverse to the judge’s 
national interest." He hailed Lord McNair for his stand against the 
United Kingdom in the Anglo-Iranian Où Co. Case (Preliminary Objec- 
tion)! and the Corfu Channel Case (Merits), ° and Basdevant of France 
for similar courage in the case of Minquiers and Ecrehos.1” It is, there- 
fore, a pity that the same yardstick cannot be applied to Krylov’s per- 
formance, for the obvious reason that the Soviet Union has never been a 
litigant before the Court. At best, a comparable analysis could be made 
only by substituting other Soviet interests, e.g., decisions against other Com- 
munist states, decisions against underdeveloped or former colonial countries 
where the opponent is a Western Power, decisions involving principles that 
the Soviet Union considers part of its political framework, et cetera. How- 
ever, the greater the number of relevant variables, the greater the possibility 
of wishful interpretation and inconclusiveness. For this reason, such anal- 
ysis has not been tried in this study. At least one attempt has been made 
to correlate the votes of judges representing countries considered ‘‘Com- 
munist’’? (U.8.S.B., Poland, and Yugoslavia, at the time of the count). 
The three judges responded identically in the first three cases*™ but not 
thereafter. Since many factors shape the voting pattern of the ‘‘Com- 
munist bloc,” it should be studied in detail against the backgrounds of 

162 P. 366 above. 168 [1950] LOJ. Rep. 128. 

164 Krylov, op. cit. note 48 above, at 75. 

165 Lauterpacht, The Function of Law in the International Community 230-232 
(London, 1933). 

168 Hudson, The Permanent Court of International Justice 1920-1942, p. 355 (1948). 

167 Krylov, op. oit. note 48 above, at 164, 168 [1952] LOJ. Rep. 93. 

169 [1949] ‘bið. 4. 170 [1958] ibid. 47. 

111 MacLaurin, The United Nations and Power Polities 402-405 (London, 1951). 
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the individual judges and the characteristics of their states (e.g., the break 
between the Soviet Union and Yugoslavia; the peculiarities of the status 
of Poland since 1956) .27? 

Krylov’s judicial record is one of diminishing participation. He sat on 
the following cases: 


Corfu Channel Case (Preliminary 
Objection) 

Admission of a State to the United 
Nations (Charter, Article 4) 

Corfu Channel Case (Merits) 


Reparation for Injuries Suffered in 
the Service of the United Nations 

Corfu Channel Case (Assessment 
of Compensation) 


Competence of Assembly Regard- 
ing Admission to the Untied Nations 
Interpretation of Peace Treaties 


International Status of South-West 
Africa 

Interpretation of Peace Treaties 
(Second Phase) 


Asylum Case 
Interpretation of the Judgment in 


Joining in a concurring opinion 


Dissenting opinion (ab. 4000 
words) 

Dissenting opinion (ab. 4500 . 
words) 

Dissenting opinion (ab. 1500 
words) 

Voted with the minority; ap- 
pended a declaration (ab. 20 
words) 

Voted with the majority 


Dissenting opinion (ab. 4500 
words) 

Dissenting opinion (ab. 500 
words) 

Voted with the majority; ap- 
pended a declaration (ab. 45 
words) : 

Voted with the majority 

Voted with the majority 


the Asylum Case. 
Krylov was absent, reportedly on account of illness, from: 


Reservations to the Convention on Genocide 
Haya de la Torre Case 

Anglo-Iranian Ow Co. Case (Interim Protection) 
Fisheries Case. 


As the above list shows, Krylov at first wrote extensive individual opinions. 
Later, on two occasions, he used simple declarations of disagreement. This 
was to become the model for the future. Krylov’s successor, Golunsky, 
never took his seat on the bench, also for health reasons. Kozhevnikov, the 
U.S.S.R. judge from 1954 to 1960, was notably silent, except for occasional 
declarations either of the exculpatory formula (‘‘dislike for some reasons 
found in the majority’s opinion’’) or of a rule of law.17* This phenomenon 


172 Rosenne classifies Krylov and Winiarski as representatives of ‘‘Communist law’? 
and Zoričić as speaking for ‘‘Roman law (Balkans).’’? Rosenne, The International 
Court of Justice 189 (Leyden, 1957). 

173 Nee Kozhevnikov’s curt declarations in the following cases: Southwest Africa— 
Voting Procedure, [1955] I.C.J. Rep. 67, 78-79; Admissibility of Hearing of Petitions 
by the Committee on Southwest Africa, [1956] ibid. 23, 33-34; Judgments of the Ad- 
ministrative Tribunal of the I.L.O., ibid. 77, 102-108; Interhandel Case (Interim Pro- 
tection), [1957] ibid. 105, 114; Case Concerning the Right of Passage over Indian 
Territory (Preliminary Objection), ibid. 125, 153; Case Concerning the Application of 
the Convention of 1902 Governing the Guardianship of Infants, [1958] ibid. 55, 72; 
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should be mulled over in the light of the following statement by the late 
Judge Lauterpacht: 


[The system of dissenting opinions] constitutes a powerful safeguard. 
It precludes any charge of reliance on mere alignment of voting and 
lifts the pronouncements of the Court to the level of the inherent power 
of legal reason and reasoning.+™ 
May it not be that, where a dissent is not based on legal reason and reason- 
ing, there is nothing for the dissenter to say in, or to gain by, a separate 
opinion? As a matter of fact, verbalization of the dissenter’s motives may 
be quite harmful. When, in the course of argumentation, logic and com- 
mon sense break down and inconsistencies crop up, the assumed validity 
of the ‘‘scientifie and infallible’ theory of Marxism-Leninism may be vi- 
tiated. Few, even among strong partisans of the Soviet outlook, will have 
the impudence of Stalin to assert: 


[T]his is the Marxian forala: Is i “contradictory” Yes, it is 
“contradictory.” But this contradiction is life, and it reflects com- 
pletely the Marxian dialectic.1”® 


Of course, there are other possible interpretations. Krylov may have been 
unable to write lengthy opinions in the later years of his term for reasons 
of health. Kozhevnikov, on the other hand, may not have been favorably 
disposed towards separate concurring or dissenting opinions for some un- 
known personal reason. Indeed, the present incumbent, Judge Koretsky, 
has broken the customary silence with a long dissent to the Advisory 
Opinion regarding Certain Expenses of the United Nations. Only time 
will tell whether this has been a singular departure from a set pattern or 
the beginning of a new mode of behavior. Anyone concerned with the 
proper administration of international justice will, no doubt, welcome care- 
fully reasoned explanations by judges of their votes. This writer, on his 
part, will be glad to see his preceding hypothesis disproved, at least pros- 
pectively, by future events. 

The judicial function is a sensitive function. The behavior of a judge 
is watched off the bench as well as on the bench. Injudicious conduct by 
members of a court undermines its stature. With this in mind, the late 
Judge Hudson deplored intemperance on the part of judges in dissent, 
and insinuations of the majority’s superficiality, shortsightedness, or any 
other dereliction in its duties." The examples adduced by Hudson give 
the impression, however, that the deviations from propriety by members 
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115 Political Report of the Central Committee to the Sixteenth Congress of the AI- 
Union Communist Party (Bolsheviks), June 27, 1930 [by Stalin], Shestnadtsatyi s'ezd 
Vsesoiumot Kommunisticheskoi Partii (B.): Stenograficheskii otechet [The Sixteenth 
Congress of the All-Union Communist Party (B.): Verbatim Record] 56 (Moscow, 1930). 

170 [1962] LC.J. Eep. 161. 

177 Hudson, ‘‘The Twenty-Highth Year of the World Court,” 44 AJLI. 1, 20-21 

(1950). 


386 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 58 


‘of the International Court of Justice have been relatively mild. An Amer- 
ican scholar, writing in 1951, expressed a belief that the atmosphere’ in. 
which the Court operated was reasonably safe for the maintenance of its 
authority: 


Governments on the losing side of the disputes or questions brought 
before the Court generally refrain from impugning the integrity of its . 
motives. This has been true even of the governments in the Soviet 
bloe.178 


The statement oversimplifies the problem with respect to states which con- 
trol the media of public information, direct the scope and contents of learn- 
ing, and pass judgment on the product of the thought of the learned. Of 
course, if these factors are disregarded, then, as to the Soviet Union, the 
observation is true on its face because of the non-involvement of the Soviets 
in international adjudication. It is, however, from the Soviet side that 
calculated blows have been delivered against the prestige of the Interna- 
tional Court of Justice and against the integrity of its personnel. Krylov’s 
conduct off the bench was notorious and not without the blessing of the 
Soviet Government. In 1950, he published in Jevesttia, the official news- 
paper of the Government of the U.S.S.R., an article*”® dealing with the 
legal aspects of the Korean conflict, in which he prejudged the issues that 
might have come before the Court of which he was a member. This act 
was deservedly denounced in the Security Council28 There were other 
instances far more shocking, but which escaped public notice because camou- 
flaged under Krylov’s pen name, S. Borisov. Mr. 8. Borisov not only 
freely prejudged the issues 7** but, moreover, leveled devastating accusations 
against the International Court of Justice, constantly portraying it as a 
pliable instrument in the hands of the ‘‘imperialist’’ Powers.?® 

As the years went by, the scholar who had been time and time again 
denounced for his lapses into objectivity, was gradually transformed into 
a trusted agent of the Soviet state on the international scene. He could 
be skillful and charming as a negotiator,” give the appearance of reason- 
able detachment on the bench and as a learned man of law during his 
international contacts,!** or spurt defamation in the guise of S. Borisov. 
Krylov, who once, during a period when his life seemed to be endangered, 
chose silence rather than to engage in political slander unbecoming a 
scholar, appeared to have lost his scruples after his high rank in the Soviet 


178 Lissitzyn, op. oit. note 158 above, at 55. 

178 Reported in The New York Times, Aug. 20, 1950, p. 7, col. L 

180 U.N. Security Council, 5th Year, Official Records, 489th Meeting 18, 20-21 
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mirnogo dogovora [On International Delict: Violation of the Italian Peace Treaty by 
England and the U.8.A.],’’ Sovetakoe Gosudarstvo i Pravo, No. 1 (1948), p. 39. 
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188 See the impression conveyed by Gildersleeve, Many a Good Crusade 847 (1954). 
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(1958). 
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system had been secured. This is not to say that Krylov acted merely for 
a private reason—attainment of a high rank. Nor do we imply that his 
words and deeds always reflected his inner convictions. He was at his 
worst when Stalin’s Russia was at her worst. Still the point is that the 
record permits the inference of Krylov’s high susceptibility to politics. 
Since the political climate of the Soviet Union has changed since Stalin’s 
death, present Soviet judges and legal scholars may not be exposed to the 
game pressures. It appears that Krylov himself was more moderate and 
flexible in the middle and late 1950’s. When, however, a political point had 
to be made, he made it. As an example, the prestige of his name was behind 
the verbal assault on the research project on Soviet treaties undertaken by 
the Hoover Institution of Stanford University. K:rylov’s exposure of 
this ‘‘stop the thief’’ operation, as as he called it, was published again in 
Tzvesttia and broadcast over the Moscow radio: 


It is just this unsophisticated ruse to which the Stanford lackeys 
with degrees have resorted in order to whitewash the unseemly deeds 
of their masters—the ruling circles of the United States—who are 
following a policy of negotiating ‘‘from positions of strength” in 
international relations.** 


Finally, Krylov’s independence and impartiality could be called into 
question by his membership in the Communist Party of the Soviet Union. 
As pointed out previously,?*’ his admission to the Party and election to the 
International Court of Justice were two almost simultaneous events. As 
a member of the Communist Party, Krylov undertook ‘‘to carry into prac- 
tice the policy of the Party and the country.” 188 The Party was described 
in its Statutes (Rules) in force at that time as a ‘‘united militant organiza- 
tion” guided by the theory of Marxism-Leninism and prohibiting ‘‘any 
deviation from its program or rules.’’+*° While committed to ‘‘active 
and self-sacrificing work in carrying out... [this] program and rules 
[of the party], 1 Krylov, as a member of the International Court of 
Justice, was, at the same time, obligated not to ‘‘exercise any political or 
administrative function’’**? and was committed to independence and im- 
partiality. Whereas, ordinarily, affiliation with a political party might 
not be regarded as any such function, it is elementary that the Communist 
Party and the Government of the Soviet Union have been blended into a 
single policy-making and managing apparatus. This fact finds constant 
expression in the Soviet legal system, including the Constitution of the 
Soviet Union.**? Most, if not all, Soviet judges are Party members, and 
jt seems that to the Soviet legal mind there is no incompatibility between 


188 Now published as Triska and Slusser, The Theory, Law and Policy of Soviet 
Treaties (1962). 
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the constitutional provision guaranteeing independence of judges! and 
the Party Statutes imposing a single discipline upon each and every mem- 
ber. That the question of Party membership has not been raised for con- 
sideration by the International Court of Justice under Article 16, paragraph 
2, of the Statute of the Court testifies to the reluctance to underscore the 
reality of the ideological rift and the hopelessness of representing irrecon- 
cilable philosophies of world order in a single institution which is supposed . 
to work for commonly cherished ends. 

In concluding, we turn once again to Lauterpacht’s wisdom: 


... [T]he securing of the personal integrity and independence of 

the judges of the Court solves only one part of the problem. The per- 
fecting of their political impartiality and the securing of their inde- 
pendence of purely national considerations and sympathies is of even 
greater importance because of the impossibility of achieving this end 
through formal safeguards. This is a problem of the creation in the 
minds of judges of a sense of international solidarity resulting in a 
clear individual consciousness of citizenship of the civitas maxima 


108 Art, 112, Constitution of the U.8.8.R. 
194 Lauterpacht, op. oit. note 165 above, at 232—233. 


THE CONTENT OF THE DUTY TO EXHAUST 
LOCAL JUDICIAL REMEDIES 


By Davin R. Musacery 


A Barrister of the Supreme Court of New Zealand 


The purpose of this paper’ is to examine certain aspects of the nature 
and content of the duty, arising in the law of international claims, to 
exhaust local remedies. The general rule of exhaustion of local remedies, 
as set forth in familiar terms in the award of the Commission of Arbitration 
in the Ambatielos case? is as follows: 


[The rule] means that the State against which an international action 
is brought for injuries suffered by private individuals has the right 
to resist such an action if the persons alleged to have been injured have 
not first exhausted all the remedies available to them under the munic- 
ipal law of that State. The defendant State has the right to demand 
that full advantage shall have been taken of all local remedies .. è 


While this statement refers to remedies in general, this paper will confine 
itself to the question of judicial, as distinct from administrative and legis- 
lative remedies. Although there is a body of literature on the rule,’ there 
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suggestions to the two Houses of Parliament in order that the same may be implemented 
after approval by the two Houses.’’ 

5 See especially Borchard, The Diplomatic Protection of Citizens Abroad, passim 
(1915); Eagleton, The Responsibility of States in International Law, Ch. V (1928); 
Freeman, The International Responsibility of States for Denial of Justice, Oh. XV 
(1988); Cheng, General Principles of Law as Applied by International Courts and 
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is room for further analysis of what the rule requires of the local legal 
process and of the claimant who must use it. While the rule has always 
been of importance in the law of international claims of the traditional 
kind, the ambit of the rule has been recently extended through the devel- 
opment of machinery for international protection of human rights in 
Europe, under which a claimant seeking to proceed against a government 
must show that he has exhausted all domestic remedies ‘‘according to the 
generally recognised rules of international Jaw.’’* With the steady in- 
crease of international travel and intercourse generally among nations — 
which, conscious as they are of a strong desire to retain their individuality 
at international law, are nevertheless becoming increasingly interdependent, 
the occasions for the use of the rule may be expected to multiply. 


I. Ponicy Basis of THE RULE 


That the traditional rule of exhaustion of local remedies has had such a 
wide and unchallenged acceptance is evidence of its utility and of the 
soundness of its policy foundation, its sociological substratum.” It is a 
rule conducive to good order in that it demarcates the line between the 
jurisdiction of the national and the international tribunal. This it does 
on the basis of sound considerations. The rule has its roots in the general 
proposition that an alien entering a country submits himself voluntarily 
to the legal regime prevailing in that state.® It demands in effect that 


Tribunals 177-180, 355 (1953); Wilson, The International Law Standard in Treaties 
of the United States 71-86 (1953); 45 Annuaire, Institut de Droit International 5 
(1954, I), and 46 Annuaire 265 (1966, I); Bagge, ‘‘Intervention on the Ground of 
Damage Caused to Nationals, with Particular Reference to Exhaustion of Local Reme- 
dies and the Rights of Shareholders,’’ 34 Brit. Yr. Bk. Int. Law 162 (1958); Law, 
The Local Remedies Rule in International Law (1961); Tammes, ‘‘The Obligation to 
Provide Local Remedies,’’ Volkenrechtelijke Opstellen Aangeboden aan Prof. Dr. Gesina 
H. J. Van der Molen 152 (1962); Amerasinghe, ‘‘The Exhanstion of Procedural Reme- 
dies in the Same Court,’’ 12 Int. and Comp. Law Q. 1285 (1963); Bos, ‘‘Les Condi- 
tions du Procès en Droit International Public,’’ 19 Bibliothesa Visseriana 221-237 
(1957), and references therein; and other works cited herein. 

6 [European] Convention for the Protection of Human Rights and Fundamental 
Freedoms, Rome, Nov. 4, 1950, Art. 26. See further, note 83 below. 

7Drawn from a developing literature relevant to the sociological approach to law, 
including international law, the following have been particularly valued for the purposes 
of this study: Pound, Introduction to the Philosophy of Law (1922); Brierly, The 
Outlook for International Law (1944), The Basis of Obligation in International Law 
and Other Papers (1958); Corbett, Law and Sosiety in the Relations of States (1951), 
The Study of International Law (1955); De Visscher, Theory and Reality in Public 
International Law (1953, trans. Corbett, 1957); Stone, ‘Problems Confronting Rocio- 
logical Enquiries Concerning International Law,’’ 89 Hague Academy Reeueil des Cours 
61 (1956) ; MeDongal and Associates, Studies in World Publie Order (1960); Northedge, 
‘Law and Politics between Nations,’’ 1 International Relations 291 (1967). 

8 See, 6.9., per Judge Córdova, Interhandel Case, [1959] LOJ. Rep. 6, 45 (sepa- 
rate opinion). 

9 Borchard, op. ctt. note 6 above, at 817, first ‘‘reason.’’ Borchard’s analysis is a 
useful summary of facets of the rule, but it does not go in any depth into the socio- 
logical factors behind it. Cf. comment by Amerasinghe, toc. ott. note 5 above, at 1287~ 
1288. 
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he who brings his physical presence or property within the territorial con- 
fines of a foreign state should be regarded as having assimilated himself 
into the state to the extent that the alien is obliged to present his complaints 
against that state to its courts, as are its own nationals, rather than take 
them back to his own government for international adjustment.° That 
the receiving state should demand this is no more than a normal manifesta- 
tion of a constant human tendency to dislike and resist outside intrusion 
in private affairs, a tendency felt by groups’: as well as individuals," 
exemplified in numerous institutions and phenomena of social and political 
activity, and often displayed in the political arena beneath the banner of 
that ‘‘elusive conception,” sovereignty.** If some delinquency has to be 
accounted for and reparation made, the preference is for investigating and 
arranging this through private machinery rather than throngh public 
channels.° Private processes are generally more efficient because the inves- 
tigation is done by those close to the event; the intervention of outsiders is 
avoided (it is noteworthy that any intervention, no matter how skillful 
and tactful, is invariably disliked as such); and it is possible to avoid 
the publication of the dispute to the world at large, which often causes 
exacerbation. 


10 The ‘‘link’’ which an individual must possess with the receiving state before he 
can be reqnired to exhaust local remedies is referred to below, p. 394, at note 30. 

11 ‘Tt is a notorious fact of group psychology that outside interference in a conflict 
inside a closely knit community is resented ...’’ Rudzinski, ‘‘Domestic Jurisdiction 
in United Nations Practice,” 9 India Quarterly 313, 354 (1958). See also notes 25 
and 26 below. 

12 A Christian contribution on this subject is to be found in Matthew 18: 15-17, 
which provides that, before complaining to third persons and the Church about a 
brother who has done wrong to him, the complainant should go to him and ‘‘have it 
out with him in private’ (Rieu trans., 1952), t.e., ‘‘exhaust domestic remedies.’’ 
Specifically incorporated into the fundamental law of at least one Christian denomina- 
tion, the precept in Matthew finds interesting counterpart in rules in other areas, 6.9., 
in the University of Virginia Honor System. University of Virginia Honor Committee, 
‘tAn Explanation of the Honor System’’ (M-9 Rev. 6-60), ‘Procedural Features,’’ 
par. 1. It might well be considered for inclusion in other codes of ethics. 

18 The desire for local control over policies and actions is seen in such familiar political 
phenomena as home rule demands, federal systems, and international regional organiza- 
tions. Cf. the domestic jurisdiction provision, Art. 2(7), of the United Nations Charter. 
It is often said that this provision was designed to ensure respect for member nations’ 
‘‘soveraignty,’’ as to which see the following note, 

As to whether the absence of exhaustion of local remedies would be a sufficient ground 
for applying Art. 2(7), see the discussion on the return of Polish art objects from 
Canada, General Committee of the General Conference of UNESCO, Gen. Conf. Rec., 
It, Vol 1, pp. 258-262, 815-316 (1947). For a further parallel between the local 
remedies rule and the domestic jurisdiction principle, see note 84 below. 

14 Brierly, The Basis of Obligation in International Law and Other Papers 19 (1958). 
For the use of the term ‘‘sovereignty’’ as a reason for the local remedies rule, see 
Borchard, op. cit. note 5 above, at 817, second ‘‘reason.’? This term merely serves to 
transfer the discussion of any problem to another plane of abstraction, and it has been 
the aim in this paper to pierce beyond this expression. 

15 The term ‘‘private’’ here is, of course, baing used in the sense of private to the 
group, ¢.g-, in the context of international relations, private or domestic to the state, 
as distinct from inter-state. 
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Neither an individual nor a group—of which the modern state is but a 
highly complex example**-can afford to cut itself off from the outside 
world. One thing a group can do, however, to compensate for the fact 
that it must participate in a larger society is to demand of those who come 
within its arena that they adjust themselves to the peculiar needs of the 
group, ‘‘do as the Romans do,’’ and also to demand of the ‘‘sending group”? 
as a unit that it respect the individuality of the receiving group by requir- 
ing that the individuals for which the sending group is responsible make 
these necessary adjustments. In modern sociological parlance, one may 
say that groups and associations tend to establish internally certain uni- 
formities and patterns of conduct as a type of ‘‘defense mechanism” against 
the.outside world, and expect all those coming within the arena of the 
group to conform to those norms.*? It is of this tendency that the local 
remedies rule is a manifestation; yet the degree of conformity expected of 
the alien under this rule is very mild when compared with some of the other 
prescriptions which assimilate the alien even more closely to the position 
of a national and permit him correspondingly less advantages from his 
foreignness, such as the Calvo clause, the national-standard-of-treatment 
doctrine and rules for compulsory naturalization.1 

The sending state, too, has good reason not to object to the rule. To 
begin with the simplest reason, which plays a large part in giving to many 
international legal norms such efficacy as they have,” the sending state, 
by adopting and practicing the rule, puts itself in a strong position to be 
able to claim the advantage of the rule when the time comes for it to do 
so—thus applying something of the letter, if not yet all of the spirit, of 
‘do unto others as you would have them do unto you.’’ This approach 
must have been highly significant in classical times when the need for 
exhaustion of local remedies developed as a condition precedent to the 
grant from one’s ruling prince of letters of reprisal: ?° restraint on the 
part of the ruler would stand him in good stead. In modern times the 
rule greatly aids the administration of the sending state in minimizing 
' frictions. It is, says Ralston, ‘‘a rule of convenience of foreign offices in 
determining whether or not they shall interpose to secure special relief for 
their nationals.’ ?! The sending state has normally little desire to get 
into the intricate and possibly expensive and embarrassing business of 


18 See Brierly’s illuminating discussion in The Outlook for International Law 46 f. 
(1944), and op. ott. note 14 above, passim; and see Corbett, The Study of International 
Law 50-51 (1955). 

17 See, 6.g, Mannheim, Systematic Sociology 111 (1958). 

18 Assimilating the alien to the position of the national is, needless to say, only one 
of the defense mechanisms employed by receiving states. In many areas of activity 
the alien is placed in an inferior position to that of a national. For materials and 
comments on the broad question of alienage, see Katz and Brewster, International 
Transactions and Relations, Cases and Materials 8-298 (1980). 

19 fA State cannot put forward a claim founded on a general rule of law if it is 
not bound by that same rule.’’ International Law: The Oollected Papers of Sir Cecil 
Hurst 9 (1960). 

20 Freeman, op. cit. note 5 above, at 68-64. 

21 International Arbitration from Athens to Locarno 60-61 (1929). 
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sponsoring on the international plane the claims of its nationals which 
can be or could have been settled by less cumbersome machinery; and the 
rule thus enables foreign offices to protect themselves against rabid or other 
demands of their own nationals and so maintain a closer control over rela- 
tions with the foreign state concerned. In particular, the rule provides 
a quick, uncomplicated technique for funneling off from the international 
plane claims which do not already and may not ever exhibit an international 
delinquency, e.g., claims involving a contract between an individual and a 
foreign government.* At times, too, the rule may be the vehicle whereby 
a potential respondent state is enabled to save face—a constantly valuable 
ploy in diplomatic maneuver.” 

The rule of local remedies, perhaps more so than any other rule of inter- 
national law, undoubtedly grew up under the nurturing of professional 
administrators, and law-trained ones at that. As part of the professional 
mystique of the legal advisers, it has been allowed to grow up somewhat 
sheltered from the harsher political winds which have often inhibited the 
free growth of other portions of the law of nations. And, postulating for 
the moment that in this area particularly international law is essentially 
a law regulating or attempting to regulate the practice and relationships 
inter se of national administrations, their officials, agents and protégés, a 
highly specialized kind of administrative law,** it is perhaps not surprising 
that the principle of exhaustion of local remedies should be found to have 
taken form in an international rule which has definite kinship with rules 
of exhaustion of remedies and primacy of jurisdiction in other areas of 
the law of administrative organization, namely, domestic administrative 
law% and the law of associations, including trade unions, corporations and 
private associations.*® It is the practical purpose of the rules in each of 


22 Cf. Borchard, op. ott. note 5 above, at 817-818. 

23 See, ¢.g., Herz, ‘‘Balance System and Balance Policies in a Nuclear and Bipolar 
Age,” 14 J. Int. Affairs 40-48 (1960), who suggests resort to the International Court 
of Justice may at times perform this fonction. See also Janis and Katz, ‘‘The Reduc- 
tion of Intergroup Hostility: Research Problems and Hypotheses,’’ 3 J. Conflict Resolu- 
tion 84, 85 (1959). 

24See Carlston, Law and Structures of Social Action 148 (1956). Cf. Jaffe, 
Judicial Aspects of Foreign Relations, in Particular of the Recognition of Foreign 
Powers (Harvard Studies in Administrative Law, Vol. 6, 1983); Fisher, ‘‘ Bringing 
Law to Bear on Governments,’’ 74 Harvard Law Rev. 1180 (1961); Snyder and 
Robinson, National and International Decision-Making, [Proposed Research] Proj- 
ect No. 27, ‘*The Role of Law and Lawyers in Foreign Policy Decision-Making’? 
(undated); Appleby, Morality and Administration in Democratic Government 68-99 

1962). 
25 See, 0g Jaffe and Nathanson, Administrative Law, Cases and Materiala 880-897 
(24 ed., 1961); 8 Davis, Administrative Law Treatise §§ 20.01-20.10 (1958). 

26 As to, ¢.g., a trade union member’s obligation not to resort to a suit at law until 
all his domestic remedies have been exhausted, see White v. Kuzych, [1951] A.O. 585 
(P.0.); and see Summers, ‘(Disciplinary Procedures of Unions,’’? 4 Ind. & Lab. Rel. 
Rev. 15 (1950). As to corporation law, see Hscoett v. Aldecress Country Club, 16 N.J. 
488, 109 A.2d 277 (1954). As to private associations, see 1t Developments in the Law— 
Judicial Control of Actions of Private Associations,’’? Pt. VIII, ‘‘Exhaustion of Asso- 
ciation Remedies,’’? 76 Harvard Law Rev. 983, 1069-1080 (1963). 
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these areas to permit the settlement of disputes on the lowest level without 
invoking the last resort action, for reasons of the kind that have been dis- 
cussed above.*’ To look at it in another way, the international rule of local 
remedies is actually arranging for the receiving state to be ‘‘heard’’ first, 
through the instrumentality of its courts, before it is arraigned in the inter- 
national procedure—in broadly the same way as an individual is required 
to be heard before a judgment contrary to his interests is given against him. 
Thus the rule of local remedies has kinship also with the audi alteram 
partem rule of domestic law.% It fulfills not a mere dry demand of protocol 
but a very human requirement, a fundamental concept of fair dealing. 

The rule of local remedies involves an examination at international law of 
a situation which existed at domestic law.*® The exhaustion of domestic 
remedies is best analyzed as a creative process involving the marriage of 
its two components-—the provision of legal facilities by the receiving state, 
and the activity of the claimant in using them. In applying the local 
remedies rule, international tribunals will examine both components to 
see whether the performance was satisfactory and in compliance with the 
rule. 

The policy rationale of the rule elaborated above does not call for a 
rule which is absolute or unduly strict. As has been seen, the rule applies 
only to those who have brought their physical presence or property within 
the arena of the state, and it has been argued that there must have been 
a genuine link between the individual claimant and the state in order for 
the rule to operate against him.® If, for example, a West German citizen 
is injured in his own country through the negligence of a United States 
Army truck driver, there should be no need for the West German citizen 
to pursue domestic remedies in Washington, though it would be sensible 
to require him to pursue domestic remedies through American military 
facilities or channels in West Germany; and nationals of Israel injured by 
anti-aircraft fire while flying in an Israeli commercial aircraft over Bulgaria 
en route between two other countries should not have to exhaust ‘‘local’’ 
remedies in Sofia.** On the other hand, the rule becomes relevant only 
after the claimant has suffered in the receiving state a harm or inconven- 
jence which is generally far from inconsequential, irrespective of whether 
it be categorized as an inchoate or a completed international delinquency." 


27 Bee text, pp. 891-392 above, at notes 11 to 17. 

28 See Jaffe and Nathanson, op. cit. note 25 above, at 627-663. 

29 As can readily be imagined, this will involve making some assumptions. These are 
discussed at p. 405 below, text at note 84. 

80 See Moron, ‘‘The Incidence of the Rule of Exhaustion of Local Remedies,’? 35 Brit. 
Yr. Bk. Int. Law 83 (1959). 

81 See Meron, loc. oit. above, pp. 94-101, discussing in particular the case of the Aerial 
Incident of 27th July, 1955 (Israel v. Bulgaria) (Preliminary Objections), [1959] LO.J. 
Rep. 127. Quaere the position when the claimant is a corporation. 

82 The issue of whether the local remedies rule is substantive or procedural, and 
accordingly whether a denial of justice can technically be held to have taken place before 
local remedies have been exhausted, has given rise to a controversy whieh, like most 
controversies, lost much of its value when the original point at issue besame obscured. 
‘What is the purpose of such a question; what are the social or policy interests involved? 
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Thus, while the claimant should fairly be required to make considerable 
efforts to exhaust local remedies, he should not have to go to unreasonable 
lengths. A consideration of what is reasonable in this context is the main 
issue of this paper. 


II. Reozrvine Starrm’s RôLE: To Provipz an Errrorive REMEDY 


The first question is to consider the legal structure which the claimant 
had to work with—his legal ‘‘opportunities,’’ so to speak. The starting 
point is to determine what local remedies the claimant is or was obligated 
to resort to. The sharpest analysis of this step has recently been provided 
by the European Commission on Human Rights ** as follows: 


. . . recourse should be had to all legal remedies available under the 
local law which are in principle capable of providing an effective and 
sufficient means of redressing the wrongs for which, on the international 
plane, the Respondent State is alleged to be responsible . . .34 


The individual claimant should thus survey the local remedies in the light 
of the international claim which might be made if the local redress could 


The reasons for needing to know when the cause of action actually arose are to deter- 
mine (a) the jurisdiction ratione temporis of the international tribunal, (b) the date 
from which interest on damages should be timed to run, and (c) possibly other matters: 
see, ¢.g., note 36 below. But these are matters which can be satisfactorily decided in 
their own right without the need of a general theory about the local remedies rule. On 
the question of jurisdiction ratione temporis, for example, there are cases which go with 
some care into the intricate question of when the cause of action should ba regarded 
as having arisen, and take into account the issue of local remedies. Phosphatea in 
Morocco Case (Preliminary Objections), P.O.IJ., Ser. A/B, No. 74 (1988), and Elec- 
tricity Co. of Bofia and Bulgaria Case (Preliminary Objection), P.C.LJ., Ser. A/B, No. 
77 (1939) (the fact that declarations under the optional clause were involved does not 
diminish the value of these cases for present purposes); and see note 50 below. With 
or without the help of these cases, the problem of interest reckonings can also be dealt 
with as an issue in its own right, case to case, according to the circumstances, with 
principles crystallizing in the course of time; and so with any other issues. Thus it is 
possible to avoid in this area the ‘‘semantic morass’’ the substance/procedure dichotomy 
so often involves. Jessup, Transnational Law 71 (1956). C7. Fawcett, ‘‘The Ex- 
haustion of Local Remedies: Substance or Procedure??? 31 Brit. Yr. Bk. Int. Law 452 
(1954), and authorities there cited. As to the relationship of the local remedies rule 
and the concept of denial of justice, see Part IV below. 

83 This Commission is empowered under the [European] Convention for the Protection 
of Human Rights and Fundamental Freedoms (Rome, Nov. 4, 1950) to receive petitions 
from persons claiming to have been deprived by a state party of any of the rights set 
forth in the Convention (Art. 25), and to examine such petitions and place itself at the 
disposal of the parties concerned with a view to securing a friendly settlement (Art. 
28). The Commission may only deal with the matter ‘‘after all domestic remedies 
have been exhausted, according to the generally recognised rules of international law’’ 
(Art. 26). Although the standard rule of international law is thus imported, the typical 
situation with which the Commission has had to deal has been the case of a citizen com- 
plaining about a denial to him of human rights in his own country. Thus it is important 
in reading the Commission’s decisions to watch for the entry of policy considerations 
different from those of the traditional international rule. 

84 Nielsen v. Government of Denmark, [1958-1959] Yearbook of the European Conven- 
tion on Human Rights 412, 440 (1959) (hereinafter cited as European Yearbook of 
Human Rights) (case noted further below, note 50). 
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not be obtained. This will involve a search for those local remedies which, 
on paper, at least,®* cover in whole or in part the area protected by the 
international law rule which might subsequently be invoked.” In some 
cases the area of obligation covered by the international rule will be cov- 
ered at the domestic level by more than one correlative remedy. In Lawless 
v. Republic of Ireland,’ for example, where the international rule alleged 
to have been infringed proscribed imprisonment without charge or trial, 
the European Commission examined whether the claimant ought to have 
sought redress not only in habeas corpus (which he had done) but also in 
false imprisonment (which he had not done). 

The question whether such a remedy which is in principle capable of 
providing redress is or would have been in the actual circumstances ‘‘effee- 
tive” can conveniently be considered under a number of headings. 


1. Tribunal with Jurisdiction 


The question basic to the whole inquiry must inevitably be whether there 
is a domestic court or tribunal which will take jurisdiction in the matter. 
The starting point to a consideration of this problem is provided by the 
judgment of the Permanent Court of International Justice in the Pan- 
evezys-Saldutiskis Railway case, in which Estonia was espousing the claim 
of an Estonian corporation whose railway line in Lithuania had been seized 
by the state. On the local remedies point it was argued that it would have 
been useless to take the matter to the Lithuanian courts because they would 
not take jurisdiction over an ‘‘act of state,” an act jure imperi, since 
this was an act in performance of the government’s public functions and 


85 This seems to be the significance of the expression ‘fin principle’’ appearing in 
the above quotation. What constitutes ‘effective and sufficient’? means of redress will 
be discussed in following paragraphs. 

36 Including those which derive from the fact that the domestic court may be compe- 
tent to apply international law in its decisions when necessary. See Interhandel Case, 
[1959] LO.wJ. Rep. 6, 28, and, on this general subject, Masters, International Law in 
National Courts (1932); for recent studies, Erades and Gould, The Relation Between 
International Law and Municipal Law in The Netherlands and in the United States 
(1961) ; Seidl-Hohenveldern, ‘‘Transformation or Adoption of International Law into 
Municipal Law,” 12 Int. and Comp. Law Q. 88 (1968). Quaere whether domestic 
courts competent to apply international law should not apply the local remedies rule 
itself in appropriate cases; of. the cases cited below, note 53 (based on treaty provi- 
sions), and Banco Nacional de Cuba v. Sabbatino, 307 F. 2d 845 (2d Cir., 1962), where 
the applicability of the local remedies rule does not seem to have been traversed, probably 
because of the unlikely availability of such remedies. It is submitted that this ques- 
tion ean be decided without need of a general theory of the nature of the local remedies 
rule: of. note 32 above, 

87 [1958-1959] European Yearbook of Human Rights 308 (1958) (application held 
admissible); Commission reported the detention not contrary to the Convention, due 
to Ireland’s right to derogate from it during a state of emergency, [1960] id. 476 
(1969); report referred by Commission to European Court of Human Rights, ibid. 492 
(1960) (preliminary objections and questions of procedure); report upheld, [1961] 
ibid, 438; further application to Commission dismissed, tbig. 302. See Robertson, 
“Lawless v, Government of Ireland (Second Phase),’’ 37 Brit. Yr. Bk. Int. Law 536 
(1961). 38 P.O.LJ., Ser. A/B, No. 76 (1989). 

39 P.C.LJ., Ser. A/B, No. 76, p. 19 (1939); Ser. O, No. 86, p. 45 (1938-1939). 
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thus not a matter ‘‘concerning a civil right” within the meaning of the 
Lithuanian Code of Civil Procedure. The World Court held that it could 
not go into this difficult question. The alleged absence of remedies had to 
be ‘‘substantiated,’’ ‘‘clearly shown,’’ and this had not been done.* In 
particular, 


It is not for this Court to consider the arguments which have been 
addressed to it for the purpose either of establishing the jurisdiction 
of the Lithuanian tribunals by adducing particular provisions of the 
laws in force in Lithuania, or of denying the jurisdiction of those tri- 
bunals by attributing a particular character (seizure jure imperti) 
to the act of the Lithuanian Government... .? 


This question was one on which the Lithuanian courts alone could produce 
a final decision; and thus local remedies could not be said to have been 
exhausted.** In the circumstances the World Court would have been pre- 
pared to accept only the decision of the Lithuanian courts on the actual 
case at issue or, alternatively, a course of decisions (jurisprudence con- 
stante) of the Lithuanian courts which would render the company’s suit 
hopeless.** 


In the case in question the interpretation of the legislation presented a 
problem of the utmost difficulty: the correct answer might have been in 
either direction. The Permanent Court was thus naturally reluctant to 
involve itself in this question. But the Court appeared to indicate that 
it would generally be satisfied if the domestic legislation on the face of 
it “clearly” deprived the private claimant of a remedy;*7 an example 
would be a case in which a domestic appeal court had no power but to apply 
the same law applied in a lower court, and the validity at domestic law 
of the lower court’s judgment was not challenged in the international 


40 Lithuanian Code of Civil Procedure, Art. 1. P.C.LJ., Ser. C, No. 86, pp. 42-48, 143- 
169 (1988-1989). See also Art. 2: ‘*Private persons ... whose legal rights . .. are 
infringed by decisions of administrative institutes or persons may bring an action in 
the courts.’’ Ibid. at 154; P.O.I.J., Ser. A/B, No. 76, p. 18 (translation the Court’s). 

41P.0.1.J., Ser. A/B, No. 76, pp. 18, 19. 

42 Tbid. at 19. 43 Ibid. at 21. 

44 For another discussion of the effect of a contrary jurisprudence constante, see 
8.8. Lisman (United States v. Great Britain), Award under Exchange of Notes dated 
May 19, 1927, between the United States and Great Britain for the Disposal of Certain 
Pecuniary Claims arising out of the Recent War; 8 Int, Arb. Awards 1767 (1987). 

45 Judge Erich, though dissenting as to the result, made this point forcefully by ob- 
serving that, had the matter been referred to the Lithuanian courts themselves, they 
would have been ‘‘assez embarrasséa.’’ P.O.I.J., Ser. A/B, No. 76, p. 63. 

48 The difficulties of interpreting domestic legislation in vacuo, i.e., without knowing 
how the legislation has been applied in practice, is stressed as one of the hazards of 
comparative law by Schlesinger, Comparative Law 401-497 (2d ed., 1959). This is 
also a problem constantly faced by the International Labor Organization in examining 
member states’ compliance with its conventions. Jenks, The International Protection of 
Trade Union Freedom 148 (1957). 

47 Series A/B, No. 76, p. 19; of. Ambatielos Award 27, and Norwegian Loans Case, per 
Sir Hersch Lauterpacht, [1957] I.0.J. Rep. 9, 89 (separate opinion). 
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tribunal.* Similarly if an appeal court can consider only questions of 
law, and the point at issue involves only questions of fact, the pointlessness 
of seizing the appeal court may be clear on a simple reading of the legisla- 
tion by the international tribunal. Ordinarily, however, recourse should 
be had to all appeal remedies available.” 

When the application of the domestic legislation is not clear from a simple 
reading, it is a nice question how deeply the international tribunal will 
wish to involve itself. In the Finnish Vessels arbitration ™ the arbitrator 
adopted a strict test similar to that in the Ratlway cage, and yet was himself 
prepared to investigate the situation very thoroughly in order to apply that 
test. British legislation provided that certain claims for compensation 
should be referred to an Admiralty Transport Arbitration Board, whence 
an appeal would lie on questions of law to the ordinary courts. Finnish 
shipowners, confronted with a Board decision that their ships had been 
requisitioned during the war by or on behalf of Russia and that accordingly 
no compensation was payable by Britain," took no appeal to the courts 
but arranged for their government to proceed against Britain internation- 
ally, on the ground that Britain had incurred responsibility at international 
law by requisitioning the ships without subsequently paying compensation. 
Britain claimed that there were certain points of law which the shipowners 
should have taken on appeal in pursuance of their local remedies. 

The arbitrator, Judge Bagge of Sweden, held that the local remedies rule 
required a ‘‘certain strictness” of approach, and that before a claimant 
could be released from the effect of the rule it should be shown that the 
remedy in question would be ‘‘obviously futile’’—not merely ‘‘futile,’’ he 


48 De Beeker v. Government of Belgium, [1958-1959] European Yearbook of Human 
Rights 214, 236 (1958) (application to European Commission held ausan for 
details and subsequent developments, see note 78 below. 

40 Ambatielos Award 27. 

50 The approach adopted in an earlier decision was to draw a distinction between 
processes which constituted a ‘‘regular legal remedy’’ and those which did not, te., 
which constituted an ‘‘extraordinary’’ remedy. Salem (United States v. Egypt), Award 
of Arbitral Tribunal under Protocol of Jan. 20, 1981, 2 Int. Arb. Awards 1161 (1982) 
(recours en requéte civile). This approach has been repudiated in favor of the claim- 
ant’s being required to have recourse to all remedies available ‘‘within the framework 
of ... [the respondent state’s] domestic legal system.’’ Nielson v. Government of 
Denmark, [1958-1959] European Yearbook of Human Rights 412 (1959), citing Inter- 
handel Case, [1959] L.C.J. Rep. 6, 27 (Danish Special Court of Revision, appointed by 
King to reconsider certain criminal cases, held local remedy under rule, hence, for pur- 
poses of Commission’s jurisdiction, time did not run until this remedy was exhausted) ; 
goe also Electricity Oo. of Sofla and Bulgaria Case (Preliminary Objection), P.C.LJ., 
Ber. A/B, No. 77 (1989); and of. note 4 above. For further proceedings in Nielsen 
case, see report of Commission, [1961] European Yearbook of Human Rights 490 (no 
violation of Convention); affirmed by Committee of Ministers of Council of Europe, Res. 
61 (28), bid. 590. 

51 Finland v. Great Britain, Decision under the Agreement dated Sept. 30, 1932, for 
the submission to Arbitration of a Question connected with a Claim in respect of Certain 
Finnish Vessels used during the War (H.M. Stationery Office) (hereinafter referred to 

as ‘‘Award’’); 3 Int. Arb. Awards 1479 (1934). 

53For the decision, see League of Nations Doc. C.519.M.218.1981.VII, pp. 16-18 
(1931). 
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said, but obviously so. This formulation, subsequently accepted by four 
out of five commissioners in the Ambattelos arbitration,®* accords substan- 
tially with the strict ‘‘clearly shown’’ test of the Paneveeys-Saldutiskss 
Railway case. In the Finnish Vessels arbitration, however, the Swedish 
arbitrator delved deeply into British law in order to reach his own conclu- 
sions. <A consideration of whether the Admiralty Board’s decision actually 
contained any appealable points of law involved, he said, determining 
“according to British Authorities’? what a point of law was—a question 
which he allowed to be 


. & very doubtful matter and subject to conflicting opinions not 
only of the parties in the present case but of learned judges and au- 
thors in Great Britain and in other countries. . . .°° 


Undeterred, he proceeded to make a fifty-page investigation of the problem, 
involving a careful survey of a number of British sources of authority,** 
and reaching the conclusion that there were indeed no points of lew which 
would have been sufficient to reverse the Board’s decision, and no other 
remedies which were open to the shipowners.’ 

Thus, while the arbitrator in the Finnish Vessels case adopted a similar 
test to that of the court in the Railway case, his method of applying it was 
basically different. The essential reason for the difference is to be found 
in the circumstances in which the two cases were adjudged at the inter- 
national level. Sir Hersch Lauterpacht has cited the Railway case as 


53 Finland had contended that the test should be ‘‘futile,’’? Britain, ‘‘obviously fu- 
tile.’’ The arbitrator said: 

‘'., . a certain strictness . . . appears justified by the opinion expressed by Borchard 
[op. cit. note 5 above] when mentioning the rule applied in the prize cases. Borchard 
says [pp. 823-824]... : ‘In a few prize cases, it has been held that in face of a 
uniform course of decisions in the highest courts a reversal of the condemnation being 
hopeless, an appeal was excused; but this rule was most strictly construed, and if sub- 
stantial right of appeal existed, failure to prosecute an appeal opeta as a bar to 
relief.’?’ Award 27-28; 3 Int, Arb. Awards 1479, 1504. 

Borchard’s authorities ‘tor these statements were: (1) Kane’s notes on Commission of 
July 4, 1831, between United States and France (1836), 5 Moore, International Arbitra- 
tions to Which the United States Has Been a Party 4472, 4478 (1898); Bark Jones 
(United States v. Great Britain), Commission under the Convention between the 
United States and Great Britain of Feb. 8, 1853, 3 Moore, op. cit. at 3046; (2) 
Schooner Peggy, 1 Cranch 108 (1801) (French ship which had received a ‘‘final’’ 
condemnation in an inferior American court of admiralty held not to have been ‘‘ defini- 
tively condemned’’ within the meaning of a French-American treaty, inasmuch as a 
right of appeal existed and had been claimed); Ship Tom, 29 Ct. Cl. 68 (1894) (findings 
in Schooner Peggy discussed obiter), aff’d. on rehearing, 89 Ot. Ol. 290 (1904); Brig 
Freemason, 45 Ct. Cl. 555 (1910). Regarding Borchard’s reference to a contrary course 
of decisions, of. note 44 above. 

s4 Ambaticlos award, loo. ott. note 2 above. 

55 Award 29; 8 Int. Arb. Awards 1479, 1505. 

se Including several decided cases, Halsbury’s Laws of England, and the Annual 
County Court Practice. 

ov Award 29-82; 8 Int. Arb, Awards 1479, 1505-1550. For another example of an 
arbitrator willing to make a close examination of domestic law foreign to him—again 
English law, this time to see whether a denial of justice had occurred—see dissenting 
opinion of Professor Spiroponlos in the Ambatielos arbitration, Award 36-42, 
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‘‘a conspicuous example of judicial caution in the matter of jurisdiction,’ ™ 
as manifesting ‘‘with some persistence’ an awareness that ‘‘Nothing should 
be done which creates the impression that the Court, in an excess of zeal, 
has assumed jurisdiction where none has been conferred upon it.’ In 
the Finnish Vessels case, on the other hand, the task of examining the local 
remedies question was the very raison d’être of the international tribunal.®° 
It had been agreed between the two sides at the time of the compromis that 
the problem involved ‘‘complicated questions of English law’’;* in other 
words, the arbitrator’s detailed investigation of the domestic law was de- 
sired and authorized by the parties. 

Under these cases, then, the ineffectiveness or ‘‘futility’’ of the local 
remedies must be ‘‘obvious’’ or ‘‘clearly shown,” irrespective of how 
patient the international tribunal is in investigating this. Though this 
formula imports a high standard, it does not mean that exceptions are 
impossible or that the test is merely a rule of thumb, to be applied in rigid, 
automatic fashion. In the Ratlway case Judge Hudson made this specific 
point, adding that ‘‘In each case account is to be taken of the circum- 
stances surrounding the means of redress .. .’’** To similar effect are 
the remarks of Judge Lauterpacht in the Norwegian Loans case: 


. . the requirement of exhaustion of local remedies is not a purely 
technical or rigid rule. It is a rule which international tribunals have 
applied with a considerable degree of elasticity. In particular, they 
have refused to act upon it in cases in which there are, in fact, no 
effective remedies available orng to the law of the State concerned 
or the conditions prevailing i in it. 


Thus the international tribunal should look not merely at the paper remedy 
but also at the circumstances surrounding the remedy. If these are in- 
strumental in making an otherwise effective remedy ineffective, and if they 
are more the outgrowth of the state’s activity than that of the claimant, 
then the remedy must be regarded as ineffective for the purposes of the 
rule. This flexibility of approach is consonant with the social function of 
the rule as seen above—to give primacy of jurisdiction to the local courts, 
not absolutely but in cases where they can reasonably accept it and where 
the receiving state is reasonably capable of fulfilling its duty of providing 
a remedy. Thus the result in any particular case will depend on a balanc- 


58 The Development of International Law by the International Court 101 (1958). 

59 Ibid. at 91. 

60 See Award 10; 8 Int. Arb. Awards 1479, 1489-1490. The arbitration resulted from 
the recommendations of a Committee of the Council of the League of Nations, Finland 
having submitted the dispute to the Council under Art. 11(2) of the League Covenant. 
The Committee recommended that two questions should be examined: the first of these 
was accordingly submitted to arbitration, vis., ‘‘Have the Finnish shipowners, or have 
they not, exhausted the means of recourse placed at their disposal by British law!’’ 

61 Award 10; 3 Int. Arb, Awards 1479, 1490. For the specific formulation of the 
issue, see previous footnote. 

82 POLJ., Ser. A/B, No. 76, p. 48 (1989) (dissenting opinion): 

68 [1957] L.OJ. Rep. 9, 89 (separate opinion). Of. a similar observation in Lauter- 
pacht, op. oit. note 58 above, at 850. Cf. also Judge Armand-Ugon in the Interhandel 
Case, [1959] LOJ. Rep. 6, 87 (dissenting opinion). 
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ing of factors. For example, in a situation in which the best local legal 
advice suggests that it is ‘‘highly unlikely” that further resort to local 
remedies will result in a disposition favorable to the claimant, the correct 
conclusion may well be that local remedies have been exhausted if the cost 
involved in proceeding further considerably outweighs the possibility of 
any satisfaction resulting; otherwise, if little or no trouble or cost is in- 
volved in proceeding further. 

It is submitted that the concept used in the Finnish Vessels case of reme- 
dies being ‘‘obviously futile’’ contributes very little to precision and objec- 
tivity of thought, and that a better formulation, according more with the 
spirit of the rule, would be to consider whether the local remedy in ques- 
tion ‘‘may reasonably be regarded as incapable of producing satisfactory 
reparation.’’** Asking whether or not a remedy is ‘‘obviously futile’’ is 
about as unsatisfactory as asking whether a chattel is ‘inherently danger- 
ous,” a primitive test which the English courts eventually found to be so 
subjective as to be arbitrary, leading to the placing of one cage on one side 
of the line and a similar case on the other side. A test containing the 
element of reasonableness would accord with the views of Judges Hudson 
and Lauterpacht cited above and, as was found in the later negligence cases, 
would introduce objectivity and be eminently workable.® 


2. Due Reparation 


The terms ‘‘ineffective’’ and ‘‘futile’’ naturally impel the question: In- 
effective to accomplish precisely what result? The answer that has been 
customarily given is a broad one: to ‘‘rectify the situation’’;* to accord 
“appropriate reparation.’’*® The meaning of the term has not yet been 
worked out precisely in international jurisprudence.” In the Finnish 
Vessels arbitration the Finnish Government argued that the shipowners’ 
remedy with the Admiralty Board was ineffective because the rates by 
which the Board was bound in assessing compensation did not represent 
fair market rates.7? The arbitrator held that, even if it were the case that 


64 The meaning of ‘‘satisfactory reparation’’ will be discussed below, Sec. 2. 

65 See Levi, An Introduction to Legal Reasoning 8-27 (1948). 

68 The concept of reasonableness was also applied in the Ambatielos arbitration: see 
below, Part III. The importance of considering surrounding circumstances raises the 
issue of whether and when a plea of non-exhaustion should properly be joined to the 
merits. Bee the opinion of Judge Hudson in the Railway Case, P.C.LJ., Ser. A/B, 
No. 76, p. 48 (1939); also Anglo-Iranian Oil Co. Oase (Preliminary Objection), [1952] 
LO.J. Rep. 98; Ambatielos Case (Merits: Obligation to Arbitrate), [1958] LCJ. Rep. 
10; Interhande!l Case, [1959] LC.J. Rep. 6; Law, op. oit. note 5 above, at 45 f. 

67 Ambatielos Award 27. 

68 Garcia Amador, ‘‘ International Responsibility: Third Report,’’ [1958] 2 Year- 
book of the International Law Commission 55 (Doe. A/CN.4/111). 

es The cases dealing specifically with reparation for international delinquencies will 
presumably be relevant to this aspest of an ‘‘effective remedy’? within the meaning of 
the local remedies rule. Cf. text p. 414 below, at note 119. 

70 That is, in time of war: the rates were deliberately fixed, Finland contended, to 
exclude the effect of war upon current rates of hire. Britain contended that the rates 
were the result of agreement between the Admiralty and the shipowners, were consid- 
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the Board’s rates were below the market rates, they nevertheless fulfilled 
the criterion of effectiveness for the purpose of the local remedies rule.” 
Thus there may be a duty, according to this reasoning, to resort to local 
remedies even in.cases where the maximum of compensation available there- 
from would be inferior to that which the claimant government considers 
just and adequate. The British Government indeed argued that a claimant 
was bound to have recourse to a domestic tribunal which was merely investi- 
gatory, 4.6., one without power actually to award compensation, the purpose 
of the rule being in part to enable the receiving state to appraise its own 
responsibility. Although the arbitrator appears to have given some general 
credence to this last contention as a statement of principle, he was inclined 
to believe that practical considerations could override it: the private claim- 
ant should not be required to spend time and money ‘‘only to exhaust what 
to him—at least for the time being—must be only a very unsatisfactory 
remedy ...’’? This conclusion accords with the policy foundation of the 
rule as seen above. The purpose of the rule is to require the claimant to 
seek a local remedy, not to submit himself to a mere judicial exercise. The 
rule is not a rule of local investigation, but of local remedies, intended to 
afford the territorial government an opportunity actually to repair the in- 
jury sustained. In this matter, as in other areas that have been examined, 
the application of the rule will vary according to the circumstances of the 
case. If an advisory tribunal has a good record of recommendations which 
have been acted upon by the higher authorities, then it surely constitutes 
part of a potentially effective remedy; but this would not be true of an 
advisory tribunal which possessed, so to speak, a jurisprudence constante 
of rejected or lapsed recommendations. 


3. Proper Timing 


A remedy available at the wrong time is no remedy. How ill-timed does 
it have to be in order to be categorized ineffective? A remedy is ineffective 
if it is available only in the distant future”? or, at the other extreme, if 


ered to be fair market rates, and were increased from time to time as the cost of 
operating steamships increased. Award 18; 3 Int. Arb. Awards 1479, 1496. 

11 The arbitrator was not entirely specific. He found, ‘‘upon the reasons brought 
forward by the British Government,’’ that the compensation which could have been 
awarded ‘‘does not fall short of what has been meant by the term. adequate being 
used in connection with the term effective remedy.’’ Britain’s ‘‘reasons’’ were that 
the redress available (a) was ‘‘substantial,’’ and therefore satisfied the local remedies 
rule, since the rule merely required substantial redress; or, alternatively, (b) in faet 
constituted eomplete redress if the rule required complete redress. Award 18-19; 3 Int. 
Arb. Awards 1479, 1496-1497. The arbitrator did not indieate on whieh leg of the 
argument he based his decision. 

72 Award 19; 3 Int. Arb. Awards 1479, 1497. 

73 In De Becker v. Government of Belgium, [1958-1959] European Yearbook of 
Human Rights 214 (1958), the applicant had been deprived of civil rights and sentenced 
to death for collaborating with the German authorities during the war. The death 
sentence was commuted to seventeen years’ imprisonment, and he was released in 1951 
on condition that he would live abroad. One of the local remedies considered by the 
European Commission under the local remedies rule (on a complaint that the depriva- 
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it becomes available once and for all at extremely short notice.“ Delay 
is also vitiating. In the El Oro Mining and Railway Co. case™ it was held 
that a court which had given no evidence of having taken any action for 
nine years was to be regarded as an ineffective remedy. Again, the need 
to take account of all the circumstances was recognized: 


The Commission will not attempt to lay down with precision just 
within what period a tribunal may be expected to render judgment. 
This will depend upon several circumstances, foremost amongst them 
upon the volume of the work involved by a thorough examination of 
the case, in other words, upon the magnitude of the latter. . . .7° 


Undue delay, the tribunal added, should be found only on the basis of the 
most convincing evidence; but nine years was to be regarded as too extreme 
for even the most complicated case and the most congested court.” 


4, Absence of Bias 


In the Robert E. Brown claim™ the international tribunal held local 
remedies ineffective on the ground that the courts had been 


. reduced to submission and brought into line with a determined 
policy of the Executive to reach the desired result regardless of Con- 
stitutional guarantees and inhibitions. . . .7 


This case illustrates the well-established principle that, where the executive 
branch dominates the courts, judicial remedies against executive action 
need not be pursued. 


tion of civil rights contravened the Convention) was one which would have become 
available five years after his definitive release, i.c., in 1978; this the Commission held 
to be ineffective. For subsequent proceedings before the Huropan Court see [1960] 
ibid. 486; [1961] ibid. 486. And see note 48 above. 

14 The M.S. Perry, 3 Moore, op. ott. note 53 above, at 8158 (1872) (case hurried 
through court so rapidly that the claimant, residing in another country, had no op- 
portunity to interpose any plea); cf. The Matamoras, ibid. at 3159 (1872). 

76 El Oro Mining & Ry. Co. Ltd. (Great Britain v, Mexico), Further Decisions and 
Opinions of the Comm/’rs in accordance with the Conventions of Nov. 19, 1926, and 
Dee. 5, 1980, between Great Britain and the United Mexican States Subsequent to Feb. 
15, 1930, p. 141; 5 Int. Arb, Awards 191 (1931), 

te Loc. cit. at 150; 5 Int. Arb. Awards at 198. 

17 Ibid. Cf. the dissenting opinion of the Mexican Commissioner, tbid. at 150, 5 Int. 

irb. Awards at 199. Cf. Interoceanic Ry. of Mexico (Great Britain v. Mexico), ibid. 

at 118, 5 Int. Arb. Awards 178 (1980) (court, dealing with claims to over 77 million 
pesos Mexican gold, could not be blamed for not rendering decision in nineteen months). 
In the Interhandel Case, [1959] I.C.J. Rep. 6, the Court gave no weight to the fact 
that in nine years little progress had been made on the merits of Interhandel’s case 
in the United States courts; part of the delay, it appears, stemmed from Interhandel’s 
inability to produce all of the many documents called for. Judge Armand-Ugon raised 
the issue, [1959] LOJ. Rep. 6, 89 (dissenting opinion), citing Prince von Pless Ad- 
ministration Oase, P.C.1.J., Ser. A/B, No. 52, p. 11 (1933). 

18 Robert Ð. Brown (United States v. Great Britain), American and British Claims 
Arbitration under the Special Agreement concluded between the United States and 
Great Britain, Aug. 18, 1910, Report of Fred K. Nielsen, p. 187; 6 Int. Arb. Awards 120 
(1923). 

70 Loe. ott. at 198; 6 Int. Arb. Awards at 129, 
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5. Fair Hearing 


Is the receiving state required by the local remedies rule to give the 
claimant the opportunity to appear personally before the domestic tri- 
bunal? In X v. Government of Sweden® the claimant was a resident of 
the Federal Republic of Germany whose wife and son had left him, gaining 
illegal entry into Sweden, and he had tried without success to gain permis- 
sion to follow them there. He had sued in the Swedish courts for right 
of access to his son, but had been refused permission by the Swedish authori- 
ties to enter Sweden even for the purposes of making a personal appearance 
before the court. Before the European Commission on Human Rights he 
claimed that this denial of a right to a hearing rendered the domestic 
remedy futile, and that he was therefore free to proceed before the Com- 
mission. The Commission, while finding that the claimant could actually 
still appeal the matter in the Swedish courts, commented nevertheless that, 
if this ruling were then sustained, local remedies might well be said to be 
ineffective and no further attempt to pursue them necessary : 


. it would be a matter for serious consideration as to whether the 
generally recognised rules of international law ... [would] require 
him to pursue his remedies in the Swedish Courts any further. . .* 


The five headings examined indicate some of the aspects of a local remedy, 
basic to the very nature of the judicial process, which have been held to 
be important if not essential to its effectiveness in terms of the local reme- 
dies rule. Other facilities might be regarded in other cases as constituting 
an essential aspect of an effective remedy, e.g., the facility of being repre- 
sented by counsel, of calling witnesses on one’s behalf, of testing the validity 
of the evidence of the witnesses of the other side. As international juris- 
prudence develops on this subject, the analysis of cases will call for the 
best skills of the discipline of comparative law; for the various jurisdictions 
of the common and civil law have developed differing concepts of what is 
essential to an effective municipal remedy,®? and from these concepts criteria 
may be extracted for the purposes of the international standard involved 
in the local remedies rule. Hence it is important to see all the cases in the 
context of an underlying, unifying principle of reasonableness.®* 


80 [1958-1959] European Yearbook of Human Rights 854 (1959). 

81 Ibid. at 374-376 (application declared inadmissible, but to be treated as part of 
proceedings if new application filed when appeal remedies exhausted); aff’d., [1961] 
European Yearbook of Human Rights 198 (new application filed after local remedies 
pursued further, Sweden having granted applicant entrance in order to appear in court 
in person; held, no violation of Convention). For earlier rejected application, see 
[1955-1957] ibid. 211. 

83 For a survey of the essential elements in this area in modern civil-law countries, 
see Schlesinger, op. oit. note 46 above, at 201-284. 

88 As to the burden of proof in regard to the local remedies rule, see Norwegian Loans 
Case, [1957] I.C.J. Rep. 9, 39, per Sir Hersch Lauterpacht (separate opinion); Law, 
op. ott, note 5 above, at 54-61, 
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IU. Cusmmant’s Rétze: To Use Remepy EFFECTIVELY 


Just as an international tribunal is entitled under the local remedies 
rule to examine the receiving state’s contribution to an effective local settle- 
ment of a problem, so it is entitled to examine the contribution of the 
claimant to this end. Just as it was noted above that there are certain 
requirements essential to the supply of an effective remedy, so here it must 
be noted that there are certain steps regarded as essential to the effective 
use of the remedy. When looking above at the receiving state’s provision 
of a remedy, it was seen that the starting point was to find in the local 
law remedies which were correlative to those which would be available if 
the matter were taken up at international law. In examining the basic 
aspects of the claimant’s contribution to the local judicial process, vig., his 
contentions of fact and arguments of law, a similar correlation is made. In 
the Finntsh Vessels case it is so stated: 


... all the contentions of fact and propositions of law which are 
brought forward by the claimant Government in the international pro- 
cedure as relevant to their contention that the respondent Government 
have committed a breach of international law by the act complained 
of, must have been investigated and adjudicated upon by the municipal 
Courts . . .54 


84 Award 24; 3 Int. Arb. Awards 1479, 1502. The arbitrator held that, in order 
to test the effectiveness and exhaustion of local remedies, these contentions and proposi- 
tions should be assumed to be well founded, if they were ‘‘reasonably arguable,’’ ie., 
not ‘‘manifestly absurd.’’ This assumption made, the international tribunal should 
consider whether the domestic tribunal was competent to give a remedy in a case of 
this sort. Note that the international tribunal is not thus required to determine what 
the domestic tribunal would or should have decided in actuality on the merits of the 
case, but merely whether the tribunal could have decided, t.a., was competent, to award 
a remedy, assuming the case were meritorious. For a discussion, see Ambatielos arbitra- 
tion, United Kingdom Covunter-Case 47 (1955). 

With the necessary threshold assessment that the claimant’s contentions of fact and 
propositions of law are ‘‘reasonably arguable’’ compare the following similar necessary 
assessments on threshold questions: 

(1) in a ease where an international tribunal is said to derive jurisdiction from a 
treaty: the provisional assessment that the argument for the case being one involving 
the treaty is ‘‘sufficiently plausible,’’ ‘‘an arguable construction of the Treaty ...a 
construction which can be defended, whether or not it ultimately prevails.’? Ambatielos 
Case (Merita: Obligation to Arbitrate), [1953] I.0.J. Rep. 10, 18. 

(2) in a case where an international tribunal is said to be released from the domestic 
jurisidiction prohibition by virtue of ‘‘engagements of an international character’’: 
the provisional assessment that these legal grounds ‘‘are of juridical importance for 
the dispute.’’ Nationality Decrees in Tunis and Moroceo Case, P.O.LJ., Ser. B, No. 4, 
p. 26 (1923). Cf. note 13 above. 

There was some discussion in the Finnish Vessels arbitration on whether the proposi- 
tions of law to be hypothesized as correct ought not to be limited to those which arose 
“‘reasonably’’ out of the facts hypothesized to be correct. Both sides appear to have 
assented to this view, though Britain contended that, if a party put forward a point of 
law at the domestic or international level, it could not afterwards contend that that 
point did not arise reasonably out of the facts, The arbitrator’s conclusion was: 

‘|, . if the alleged facts deemed to be true or the facts which in the decision of the 
Court of first instance are stated to be true and are not appealable, are in conflict with 
the facta which, according to the contention of law, equally deemed to be true, are 
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Does the claimant’s failure to call certain evidence in the domestic court 
mean that he has failed to exhaust local remedies? In the Ambattelos arbi- 
tration ® this was held to be so. A written contract for the sale of ships 
by the British Government to Ambatielos, a Greek national, contained no 
specific dates of delivery, but Ambatielos alleged that certain dates which 
had been given him orally by a British official constituted part of the con- 
tract, and that he had suffered considerable loss by reason of the ships being 
delivered after these dates. In the domestic court proceedings, in which 
Ambatielos alleged breach of contract, he did not avail himself of an oppor- 
. tunity to call the British official who had negotiated the contract, Major 
Laing. After judgment had been given against the claimant on the ground 
that no dates had been proved and that, in any case, parol evidence could 
not be admitted to contradict or augment the written contract (a basic 
common-law rule of evidence), Laing disclosed to the claimant certain cor- 
respondence which had passed between himself and a superior official dis- 
cussing the circumstances under which the dates had been mentioned during 
the negotiations. Claimant had had some previous but vague knowledge 
of these letters but had not wished to call Laing because, as he told the 
court on appeal from the judgment at first instance in a belated attempt 
to have Laing summoned to witness, Laing had refused to make any state- 
ment to Ambatielos’ solicitors before or during the trial, and thus to 
have called him then ‘‘would have been taking a leap in the dark.’’®* The 
Court of Appeal refused to review on the ground, well established in its 
own practice, that the evidence in question ‘‘. . . was, or might have been 
obtainable by the use of reasonable diligence ... in time for the first 
trial.’? 88 

In the international proceedings the Greek Government brought forward 
the Laing correspondence as evidence that there had been a breach of con- 
tract, and contended that the British Government, in failing to make this 
correspondence available to Ambatielos before or at the time of the domestic 
trial, not calling Laing as a witness nor informing Ambatielos of Laing’s 
availability as a witness, and putting forward a case allegedly inconsistent 
with the Laing evidence, had caused justice to be withheld from Ambatielos ; 
and that these ‘‘manoeuvres,’’ taken either alone or in conjunction with the 
alleged breach of contract, constituted a denial of justice within the mean- 
ing of certain treaty provisions relating to commerce and navigation said 





necessary for arriving to [sic] the contended act in the law, then the contention of law 
must be without relevance to the present case....’’ Award 19-27; 2 Int. Arb. 
Awards 1479, 1498-1504. 

86 Loo. ott. note 2 above. For prior proceedings between Greece and Britain, see 
Ambatielos Case (Jurisdiction), [1952] I.C.J. Rep. 28 (Court held it had jurisdiction 
to declare whether Britain was obligated to arbitrate}; Ambatielos Case (Merits: 
Obligation to Arbitrate), [1953] I.C.J. Rep. 10 (Britain held obligated). For bibHog- 
raphy on these stages and the arbitral stage, see Syatauw, Decisions of the Interna- 
tional Court of Justice: A Digest 65 (1962). 

86 Award 24-25, 

8r Board of Trade v. Ambatielos, 14 Lloyd’s List L.R. 887, 388, 889 (1923). 

88 Per Bankes, L.J., ibid. 887, 889. 
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to apply between Greece and the United Kingdom. In reply, Britain 
denied any breach of treaty and contended that, in any case, by failing to 
call Laing as a witness when it was open to him to do so, Ambatielos had 
failed to exhaust local remedies effectively. 

The Commission considered that the correspondence and other documents 
revealed that dates had been mentioned, not as part of the contract but 
during the course of negotiations, as an extra-contractual inducement to 
purchase,®® and hence found as a fact that the documents held by the British 
authorities were not necessarily inconsistent with the case put forward by 
them in the domestic proceedings. As to the alleged ‘‘manoeuvres,’’ they 
found that there had been no breach of English law and thus no violation 
of the treaty undertakings, which did no more than guarantee right of free 
access to the courts in accordance with British law. Though these find- 
ings would have disposed of the matter, the Commission went on to con- 
sider the question of local remedies. 

On this question it would have been entirely possible for the Commission 
to have followed the Finnish Vessels test given in the extract above and to 
have simply held that, since it was being sought to use the Laing evidence 
at the international level, the contentions of fact contained in this evidence 
should have been specifically investigated and adjudicated upon at the 
domestic level, and that local remedies had thus not been exhausted.®* 
Under the Finnish Vessels test the claimant government simply cannot 
pursue a course at international law which requires substantially more 
evidence than has already been proved at the domestic level. This is con- 
sonant with the approach noted above, viz., that it is necessary for claimant 
to find a cause of action at international law correlative to his cause of 
action at domestic law.*? He should not be entitled to break new ground 
at the international level; and so when proceeding at domestic law he 
should, in producing his evidence, have an eye to the international rule 
he may have to invoke if justice is not obtained domestically. 

Instead of the Finnish Vessels test, the Commission in the Ambatielos 
case adopted a more circuitous line of reasoning. Rather than compare the 
facts produced at the domestic and international levels, the Commission 
classified the problem by looking not at the facts as such but at the process 
by which the facts were proved within the domestic court.°* The claimant, 

89 Award 20-26. The Commission’s discussion of this crucial point is hardly satis- 
factory; little is offered in support of thelr view that this conclusion accorded with 
the true state of English law. 90 Award 26. 

91 It is noteworthy that Judge Bagge, the Arbitrator in the Finnish Vessels case, was 
a member of the Commission in the Ambatielos case. 

e2Tf it be not found under a specifie treaty provision, ¢.g., as in the European Com- 
mission on Human Rights, note 33 above, the general concept of denial of justice at 
customary international law will be available. Cy. note 111 below. 

88 The distinction the Commission is creating, albeit unwittingly, appears similar to 
that posed in conflict of laws cases, $e., classification as between process (procedure) 
and facts (substance). It is not surprising that the international tribunal, appraising 
as it is here the decision of a municipal court, should come up against issues similar 


to those faced by a municipal court engaged in appraising the decisions of another 
state’s municipal court. Cf. Inglis, Conflict of Laws 44-45 (1959). 
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they said, must not merely have gone to the domestic court but must also 
have used the appropriate ‘‘ procedural facilities” there: 


[The rule of local remedies] . . . requires that during the progress, 
and for the purposes of any particular proceedings in one of the local 
courts, the complainant should have availed himself of all such pro- 
cedural facilities in the way of calling witnesses, procuring documenta- 
tion, ete., as the local system provides.** 


Having thus turned away from the Finnish Vessels test of correlation, the 
Commission found it necessary to look for another standard by which to > 
determine the extent to which procedural remedies were to be used, t.e., 
the extent to which facts were to be probed, at domestic law. It was held 
that the claimant need only use such procedural facilities as were essen- 
tial—‘‘ essential to establish . . . [his] case before the municipal courts.’’ °° 
But for an international tribunal to determine whether the Laing evidence 
was so essential was virtually impossible: the Commission had not heard the 
witnesses at first instance and could not form an opinion on this issue solely 
on the documents available, and, of course, Laing himself had been heard 
by no one. Conveniently for the Commission, the Greek Government in the 
international proceedings and on the issue of denial of justice argued, as 
has been seen, that the Laing evidence had been improperly withheld by 
the British authorities and this evidence would have been efficacious for 
Ambatielos’ case. This assertion, the Commission held, must be regarded 
as applying also to the question of local remedies, and thus the Greek Gov- 
ernment could not be heard to say that Ambatielos had exhausted local 
remedies.*¢ 

The facts which should have been brought forward at municipal law are, 
thus, (a) according to the Finnish Vessels test, all those which are subse- 
quently brought forward at international law, and (b), according to the 
Ambatielos test, all those facts which were essential to the municipal law 
case. Noticeably, the Ambatielos test does not preclude the bringing forth 
at the international level of new facts, 4.e., facts which were unessential for 
the prosecution of the domestic case, and thus does not guard against the 
possibility of the action at international law going substantially beyond the 
scope of the domestic proceedings, overriding the principle noted above 

94 Award 28. This section of the award is adopted verbatim from the United King- 
dom Counter-Case, at 87 (1955). 85 Award 28. 

98 Award 29-80. It would not, of course, have been appropriate for the Commission 
to have regarded the actual argument about essentiality as a contention of fact or a 
proposition of law for the purpose of the rule enunciated in the Finnish Vessels case, 
note 84 above. This rule, Judge Bagge had indicated, applied only to the respondent 
government’s alleged ‘‘initial breach of international law,’’ d.e. not to contentions 
relating to the nature of the remedies available under the law of the respondent state 
(he avoided drawing a distinction between substance and procedure: cf. notes 82 and 
93 above). Otherwise the claimant government’s contentions that local remedies were 
ineffective would have to be accepted without serutiny, which is absurd. See Fachiri, 
“The Local Remedies Rule in the Light of the Finnish Ships Arbitration,’’ 17 Brit. 
Yr. Bk, Int. Law 19, 85 (note 1) (1936). As to estoppel in international law, see 


Bowett, ‘‘Estoppel before International Tribunals and Its Relation to Acquiescence,’’ 
33 ibid. 176 (1957). 
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that the international action should be correlative with that pursued at 
domestic law. In addition, as has been seen, the Ambatselos test poses 
almost insurmountable problems for the international tribunal in determin- 
ing what would have been essential to establish the claimant’s case at 
domestic law. This specific test of essentiality was made necessary by the 
Commission’s preoccupation with the ‘‘ procedural facilities” approach; for, 
as they said, without some qualification a claimant could be held to have 
failed to exhaust local remedies by omitting to make use of some unimpor- 
tant means of procedure. 

One member of the Commission, dissenting in favor of Greece, would have 
carried the qualification even further. Even the essentiality test, said 
Professor Spiropoulos, was too rigid when used alone, and ‘‘practical con- 
siderations must soften the rigidity of the rule’’: °?" local remedies must be 
exhausted ‘‘in a reasonable manner.’’®* To this extent his formulation is 
consonant with the observations of Judges Hudson and Lauterpacht, cited 
in the previous section, and the conclusions there reached about the value 
of a general standard of reasonableness.” M. Spiropoulos further indi- 
cated, however, that, when examining the use of facilities available within 
the domestic court, 


The rule . . . becomes one of determining, having regard to the par- 
ticular circumstances of the case, what Counsel would have done in 
the interests of his client. . . .1°° 


In this case, he said, it was reasonable for counsel to have decided not to 
call Laing, since Laing’s evidence might have been ultimately detrimental 
to the claimant and, ‘‘{a]ecording to English practice, Counsel are rarely 
prepared, in ordinary circumstances, to call a witness who has refused to 
give a statement to the solicitor.’’ 24 

M. Spiropoulos’ conclusion 1°? surely carries the reasonableness approach 
too far. As was seen at the outset, the local remedies rule has its roots 
in the general proposition that an alien entering a country voluntarily 
submits himself to the legal regime prevailing in that state; this includes, 
of course, the local legal counsel available. Thus the visitor should be 
prepared to take legal counsel as he finds him, provided there is no in- 
adequacy or undue inhibition of counsel due to the restrictive action of 
the receiving state. It has been specifically held that, where an effective 


97 Award 87. 98 Award 41, 

99 Notes 62 and 63 above. M. Spiropoulos appears to have been unaware of Judge 
Hudson’s observations, and to have considered himself as breaking new. ground with 
regard to the reasonableness approach. Award 87. 

100 Award 87, 101 Award 37—38. 

102 For the other extreme, see the individual opinion of Dr. Alfaro, Award 33-35. 
He arrived at the same conclusion as the majority by holding that the concept of essen- 
tiality applied only to procedural facilities generically; te., it was enough that a 
claimant should have called some evidence, it being at his discretion to decide specifi- 
cally what evidence. But this approach could result in claimant’s making a mere 
formality out of the process of exhaustion of local remedies. 

103 Cf. Amerasinghe, loc. cit. note 5 above, at 1302-1804. 
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remedy is open, the failure to resort to it cannot be excused on the ground 
that the claimant was badly advised by counsel,?* and this, it is submitted, 
is the correct approach.: That the onus should be on the claimant to get 
sound counsel and an efficacious plan of action from his legal advisers 
is further emphasized by a British Government recommendation to one 
of its nationals to get the advice of three of ‘‘the most eminent Portuguese 
Lawyers’’ in a case in which it was apparent that there was only ‘‘a bare 
possibility ‘of ultimate legal success.’’ 108 

In the Ambattelos case the issue, though involving the question of evi- 
dence, actually turned on counsel’s exercise of judgment: whether or not to 
call Laing. In regard to the handling of the case both in and out of court 
and the marshaling of legal arguments, claimant’s case will depend directly 
on counsel’s personal skill, taste and judgment. However capable, counsel 
is in the nature of things liable to make an error which will cost claimant 
his case. This is a risk that claimant must take; as in the Ambattelos case, 
the result may have been different if counsel had decided the other way." 
The local remedies rule should not operate to give claimant the opportunity 
to have the case reopened at the international level. 

On the other hand, there are matters which do not hinge as intimately 
upon counsel’s skill and judgment but which depend very much on cir- 
cumstances. The clearest example is that of gathering, as distinct from 
evaluating, evidence. Evidence by its nature is not necessarily discoverable 
on the surface of things; it often has to be unearthed, an uncertain opera- 
tion which may in some cases permit of no definitely predictable result. 
However astute counsel may be, the most vital piece of evidence may well 
come to light only after the domestic case has been decided. In most cases 
the loss should fall on the claimant in the normal way. If, however, the 
failure to produce an essential piece of evidence were attributable to ab- 
normal circumstances prevailing in the receiving state, e.g., some form of 
civil or military disturbance or a breakdown in vital services, or the inhibi- 
tion or inadequacy of counsel due, say, to pressure on the Bar by the gov- 
ernment, then the test of reasonableness would need consideration. To this 
extent M. Spiropoulos’ test may at times provide a valuable, legitimate 
extension of the Hudson-Lauterpacht approach: the arbitrator’s test ap- 
proaches from the standpoint of the effective use of the remedy the same 
position as these judges reached from the standpoint of the supply of an 
effective remedy.’°? It is perhaps best stated by saying, subject to the 
considerations already mentioned, that the receiving state may in some 


104 Haycock, The Argonaut (Great Britain v. United States), 3 Moore, op. cit. note 58 
above, at 8157 (1871). 

105 In other words, counsel ia not part of the local ‘‘remedy’’ and subject to the 
test of effectiveness In the same way as is the process supplied by the state; this, 
however, might be the case if the only counsel available were those supplied by the state. 

106 Opinion of J. D. Harding to Earl of Clarendon, dated June 16, 1853. 23 MeNair, 
International Law Opinions 317 (1956). ` ; 

107 It may not have been different, however: see Award 24-25, 

108 Text, p. 400 above, at notes 62 and 63. 
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cases be deemed to have failed in its duty to provide an effective remedy 
if justice is impeded by reason of the surrounding circumstances or context 
within which the remedy is made available; in such cases the claimant 
need only act as well as he reasonably can. On the other hand, to lay 
down an overriding test for counsel’s conduct, as M. Spiropoulos did, is to 
perpetuate the very evil which he himself deplored, namely, rigidity. A 
reasonableness test requires an objective view which takes account of all 
the circumstances, of which the character of counsel’s work is only one. 
To conclude on this point, then: It is submitted that the most satisfactory 
test on the question of the material that should be produced in the domestic 
proceedings is that laid down in the Finnish Vessels case, namely, that all 
the contentions of fact and propositions of law which are brought forward 
by the claimant government in the international proceedings as relevant 
to the contention that there has been a breach of international law must 
have been investigated and adjudicated upon by the municipal courts.1° 
At the same time, in line with the observations of Judges Hudson and 
Lauterpacht noted in the previous section, and to a degree with the com- 
ments of M. Spiropoulos in the Ambattelos case, it is necessary that account 
be taken of all the circumstances, and that, in certain circumstances, it is 
enough that claimant should have acted reasonably in attempting to fulfill 
the rule just stated. In particular, if the failure to turn up an essential 
piece of evidence were attributable to abnormal circumstances prevailing 
in the receiving state, or if counsel proved to be inhibited or inadequate, 
due to improper restrictive action by the receiving state, these cireum- 
stances could operate to mitigate the effect of the Finnish Vessels rule. 
Apart from these special circumstances, the inadequacy of counsel is no 
ground for excusing the failure properly to exhaust local remedies. 


TV. Locau Remepres RULE AND DENIAL or JUSTIOE 


International law is a law between states, if not above them; and states 
are centers of legal systems which tend to draw to themselves and assimilate 
to their domestic patterns those aliens who come within the context of the 
state. The state’s desire to have aliens exhaust its local remedies before 
interposing an international claim, a mild manifestation. of this assimilation 
process, is a demand which can readily be justified in sociological terms; 
and it has its outgrowth in a rule which international law recognizes indis- 
putably and which, applied with due flexibility, undoubtedly contributes 
considerably to the keeping down of tensions between. states. 

The rules relating to denial of justice, with which the local remedies rule 
is often confused, spring from different roots. A denial of justice is ‘‘the 
fundamental basis of an international claim,’’ connoting ‘‘some unlawful 


109 It is to be noted that, in providing also for ‘‘ propositions of law’’ as well as 
contentions of faet, the Finnish Vessels test (note 84 above) is more broadly phrased 
than the Ambatielos test, which on the face of it appears not to provide for the problem 
of arguments of law. 
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violation of the rights of an alien.” ° In its broadest sense** it is the 
generic term for most, if not all, forms of a government’s liability to a 
national of another state,""* contract liability excepted. 

That the denial of justice rule-complex and the local remedies rule may 
become closely intertwined in a given fact situation is evident from what 
has been seen of the Ambattelos case. This phenomenon and the confusion 
often resulting from it stem basically from the fact that these norms operate 
over the same areas of activity, namely, in the broadest sense of the rules, 
the activities of the receiving state’s governmental institutions, judicial, 
executive and legislative, and that the rules attach themselves to similar 
characteristics of these activities. The confusion is greatest in the area 
of judicial institutions, when the denial of justice concept is used in the 
limited sense of a claim resting solely on the failure of the state to afford 
an adequate judicial remedy for an injury which may have been inflicted 
by a private party. Here the denial of justice concept and the local reme- 
dies rule are each being used to examine essentially the same issue, vtz., the 
availability and nature of the domestic judicial remedy. This examination 
takes place from two different standpoints: under denial of justice, the 
basic issue is what the respondent state, through the instrumentality of 
these institutions, did or failed to do to the detriment of the claimant; 
under the local remedies rule, as seen in this paper, the basic issue is what 
the claimant did or failed to do to his own detriment in making use of 
these institutions.“* Thus each of the two areas of law grew up to satisfy 


110 Borehard, op. ott. note 5 above, at 330, 

111 I.e., that which refers not merely to the judicial branch of government but to the 
executive and legislative branches as well. See Borchard, ibid. As to the breadth of 
the local remedies rule across the three main branches of government, see p. 389 above, 
text at note 4. 

112 The area of international law entitled ‘‘state responsibility’’ is thus broadly cor- 
relative to that area of domestic law variously entitled governmental liability, Crown 
proceedings, droit administratif, eto., areas which are linked with both public law (¢.g., 
administrative law) and private law (e.g. the law of tort liability), an important dis- 
tinction in the latter case being that, whereas for example the common law possesses 
a law of torts, rather than a law of fort, ‘‘international tort law,’’ as it is sometimes 
called, possesses only one cause of action, one tort, ie., the all-embracing concept of 
denial of justice which has to do duty over a wide range of conditions and cireum- 
stances. At the same time, as has been suggested above, p. 898, text at note 24, ‘‘inter- 
national tort law’’ may justly be regarded as an aspect of what may be called inter- 
national administrative law. For a recognition of the ever-increasing interrelation 
between public and private law concepts in international as well as domestic Jaw, and 
the use of administrative law concepts in international law, see Friedmann, ‘‘The Uses 
of ‘General Principles’ in the Development of International Law,’’ 57 A.J.IL. 279, 281- 
288, 290-295 (1968). Cf. note 119 below. 

118 It is not meant to imply here that there will not continue to be considerable diff- 

culty in distinguishing and relating the two rules, so closely are they intertwined in many 
situations. Says Eagleton, op, cit. note 5 above, at 118: “The two rules are inter- 
‘locking and inseparable.’’? Cf. Freeman, op. oft. note 5 above, at 410: ‘‘The rule [of 
local remedies], in sum, is an imperative which interacts with the concept of denial of 
justice to form the basis of most international claims.’’ (Emphasis added.) This, it is 
submitted, is the more accurate analysis. See note 117 below. 

114 Hach rule is also naturally concerned in a secondary way with the opposite, counter- 
vailing aspect: the denial of justice rule, with what the claimant did or failed to do, 
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a different demand; but the two rules differ also in the standards they 
import. As seen above, the local remedies rule requires merely that the 
claimant should have exhausted all local remedies that were effective. That 
it is possible to push local remedies to the point of ineffectiveness without 
a denial of justice being established was demonstrated clearly in the 
Finnish Vessels case; there the arbitrator, in deciding that the shipowners’ 
further recourse to local remedies would have been futile, was evidently 
relieved to be able to do so without approaching any conclusion that Britain 
had denied justice. =" It was simply a finding that the claimant’s effective 
local remedies had come to an end, with no value judgments on the quality 
of the judicial process provided by Britain save those involved in applying 
the word ‘‘effective.’’® It is thus not generally correct to say, as do 
Eagleton and others, that international law requires that ‘‘local remedies 
must be sought until a denial of justice appears.’’*47 This may be an 
accurate observation of what actually happens in cases where the exhaustion 
of local remedies serves to confirm or complete the respondent state’s lia- 
bility for a denial of justice; but, while it may thus be true as a description, 
it is not generally true as a prescription. Let us say there is a treaty 
provision indicating that the alien contracting with the receiving state may 
seek a government-to-government remedy by international arbitration for 
breach of contract by the state, provided that local remedies are first ex- 
hausted in accordance with the generally recognized rules of international 
law. The claimant must then seek these remedies and push them to the 
point of ineffectiveness, but he does not thereby have to establish a denial 
of justice as that term is understood in customary international law. Denial 
of justice involves measuring the respondent state’s system of justice 
against an international standard, whether its basic ingredient be fault 
(culpa or dolus) or merely sheer ‘‘wrong.’’** Ineffectiveness of remedies 








to his own detriment, thus contributing to the damage; the local remedies rule, as has 
been seen, with what the respondent state did or failed to do, t.6., provided or failed 
to provide, to the detriment of the claimant, thus failing to give an effective remedy. 

115 Award 23-24; 8 Int. Arb. Awards 1479, 1501. 

116 (1 [R]ejection of a meritorious claim by a British Court does not in itself under 
international law create any liability for the British Government.’’ Award 24; 8 Int. 
Arb. Awards 1479, 1501. Of course, exhaustion of local remedies without a technical 
denial of justice may serve the valuable function of confirming the territorial govern- 
ment’s liability for a denial of justice in the larger sense, t.e., by establishing that 
there is to be no redress for an act or omission which has already taken place. In the 
Finnish Vessels case, however, the arbitrator was not authorized to examine whether 
there existed the ingredients of an injury. The local remedies rule was thus in this 
arbitration isolated in an unusual way from the elements that normally accompany it, 
enabling the arbitrator to give particularly close serutiny to the rule and to the as- 
sumptions which it involves. 

117 Eagleton, op. cit. note 5 above, at 118; of. Briggs, The Law of Nations 648 (2d 
ed., 1962): ‘‘international law .. . ordinarily requires the exhaustion of local remedies 
with a consequent denial of justice’’; cited in Shea, The Calvo Olause 116 (1955). 
Borchard, op. ott. note 5 above, at 832, 818, also appears to be saying this. Of. to the 
contrary, Freeman, op. cit. note 5 above, at 406. 

118 For a useful survey of references to the theoretical discussion of this question, see 
Briggs, op. cit. at 617-618. Of. Dunn, The Protection of Nationals 191 (1982). 


LIMITATIONS UPON THE JUDICIAL FUNCTION 


By Leo Gross 
Of the Board of Editors 


I. INTRODUCTION 


The case of the Cameroons v. The United Kingdom concerning the North- 
ern Cameroons, described, in a typical understatement, as ‘‘almost unique 
in the annals of international litigation,’’+ has been terminated by a judg- 
ment of the International Court of Justice which appears as well to be 
“‘almost unique.’’ In fact, neither the Court nor any of the separate 
opinions referred to any precedent. 

What makes the case unusual is that the Cameroons’ application of May 
30, 1961, requested the Court to adjudicate upon certain violations alleged 
to have been committed by the United Kingdom as Administering Authority 
for the Cameroons under a Trusteeship Agreement which expired on June 
1, 1961, but failed to formulate any specifie claim for reparation. What 
makes the judgment unusual is that the Court declined to adjudicate 
upon the merits and, additionally, that it did so at that stage of the pro- 
ceedings devoted to preliminary objections raised by the United Kingdom, 
without finding it necessary ‘‘to pass expressly upon the several submissions 
of the Respondent, in the form in which they have been cast.’’? This 
statement is itself rather unusual, since the Court considered two of these 
submissions and found them to be without substance; moreover, in the 
operative clause of the judgment the Court almost textually incorporated 
another of these submissions. 


II. TEHE JUDGMENT 


The history of the complaint submitted by the Republic of Cameroon is 
without relevance here. Suffice it to underscore the fact that, following 
a plebiscite held on February 11 and 12, 1961, in the Northern Cameroons 
at that time administered by the United Kingdom as part of the Northern 
Region of Nigeria, the General Assembly of the United Nations, by Reso- 
lution 1608(XV) adopted on April 21, 1961, endorsed its results and 
decided that the United Kingdom Administration should be terminated on 
June 1, 1961, upon the joining of the Federation of Nigeria as a separate 
province. This fact was admitted by both parties.* After Cameroon at- 
tained independence on January 11, 1960, and was admitted to membership 
of the United Nations on September 20, 1960, it objected to certain features 

1 Case concerning the Northern Cameroons (Cameroon v. United Kingdom) Preliminary 
Objections. Judgment of Dec. 2, 1968, [1963] I.C.J. Rep. 15. Separate opinion of 


Judge Sir Gerald Fitzmaurice at 98. For a digest of the judgment see p. 488 below. 
2 Ibid. at 38. 8 Ibid. at 24. 
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of the United Kingdom administration both in notes addressed to the 
United Kingdom and in the forums of the United Nations. It may be 
assumed that Cameroon was of the opinion that, had the Trust Territory 
been administered differently and had the United Kingdom heeded General 
Assembly Resolution 1473 (XIV) adopted on December 12, 1959, recom- 
mending the separation of the administration of the Northern Cameroons 
from that of Nigeria, the result of the plebiscite might or would have been 
different, that is, it would have been in favor of joining the Cameroon. 

An attempt by Cameroon to bring its complaints before the Court by 
means of a special agreement failed, as the United Kingdom felt itself un- 
able to accede to Cameroon’s request. Thereupon Cameroon brought pro- 
ceedings before the Court by application dated May 30, 1961, basing itself 
on Article 19 of the then still valid Trusteeship Agreement.* The United 
Kingdom raised preliminary objections on August 14, 1962, and under 
Article 62 of the Rules of Procedure, the Court suspended proceedings 
upon the merits by order of September 3, 1962. As finally formulated at 
the hearing on October 1, 1963, the United Kingdom objections were as 
follows: 


. 1. That there has not at any time been a dispute as alleged in the Appli- 
cation in this case; 

2. That there has not been or was not on May 30, 1961, as alleged in the 
Application, a dispute falling within Article 19 of the Trusteeship 
Agreement for the Territory of the Cameroons under United Kingdom 
Administration ; 

3. That, in any event, there is no dispute before the Court upon which 
the Court is entitled to adjudicate.’ 


In addition, the preliminary objections included the point that the appli- 
cation was inadmissible because it did not conform to Article 40, para- 
graph 1, of the Statute and Article 32, paragraph 2, of the Rules of the 
Court. This position was not pressed during the oral hearings ° and was not 
included in the final submissions of the United Kingdom. Nevertheless, 
the Court, acting presumably proprio motu,’ took up the point and said 
that in its view: 

the Applicant has sufficiently complied with the provisions of Article 


32(2) of the Rules and the preliminary objection based upon non- 
compliance therewith is accordingly without substance.® 


4 The text of Art. 19 is as follows: ‘‘If any dispute whatever should arise between 
the Administering Authority and another Member of the United Nations relating to the 
interpretation or application of the provisions of this Agreement, such dispute, if it 
cannot be settled by negotiation or other means, shall be submitted to the International 
Court of Justice, provided for in Chapter XIV of the United Nations Charter.’’ 

s [1968] L.O.J. Rep. at 20. 

6 Dissenting opinion of Judge Bustamante, ibid. at 178, and separate opinion of 
Judge Wellington Koo, iid. at 42-43. 

T With reference to the examination of jurisdictional questions proprio motu, see 
Lauterpacht, The Development of International Law by the International Court 347 
(1958), and Rosenne, The International Court of Justice 859 (1957). 

8 [1963] LOJ. Rep. at 28. 
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The Court found it convenient to take up only the first of the United 
Kingdom final objections. In one short paragraph it determined that the 
facts of the case and the opposing views of the parties as to the interpreta- 
tion and application of the Trusteeship Agreement, expressed both in the 
forums of the United Nations and in direct communications between the 


two governments, 
\ 


reveal the existence of a dispute in the sense recognized by the juris- 
prudence of the Court and of its predecessor, between the Republic 
of Cameroon and the United Kingdom at the date of the Application.® 


A reference to the jurisprudence of the Court and its predecessor would 
have been useful. The Court quite recently dealt with a similar point in 
the South West Africa cases. 

Normally, after the disposing of the preliminary objections to its juris- 
diction found relevant by the Court, the interlocutory phase of the pro- 
ceedings would have come to an end. This, however, is an unusual case 
and, without disposing explicitly of all the objections, the Court proceeded 
to discuss the propriety of exercising any jurisdiction at all. By way 
of introducing this part of its reasoning, the Court found that it had been 
properly seised of the Cameroon application but that, even though it may in 
consequence have jurisdiction, it was not bound to exercise it, for 


There are inherent limitations on the exercise of the judicial function 
which the Court, as a court of justice, can never ignore. There may 
thus be an incompatibility between the desires of an applicant, or, 
indeed, of both parties to a case, on the one hand, and on the other hand 
the duty of the Court to maintain its judicial character. The Court 
itself, and not the parties, must be the guardian of the Court’s judicial 
integrity.” 
It may be noted in passing that the adjective ‘‘inherent’’ harks back to an 
earlier phase in the development of international law and tends to foreclose 
rather than open up the path to a fruitful analysis of the limitations upon 
the judicial function. Whatever one may think of the use of this term 
in the Charter of the United Nations, Article 88 of the Court’s Statute is 
explicit that this function is to be exercised in accordance with inter- 
national law. 

After referring to some considerations which would lead it to decline 
to give judgment, and noting that in previous cases such matters had been 
raised proprio motu, the Court proceeded to examine what Cameroon 
asked it to do and at some length what Cameroon had not asked the Court 
to do. Cameroon had requested the Court on the merits to 


adjudge and declare that the United Kingdom has, in the interpretation 
and application of the Trusteeship Agreement for the Territory of 
the Cameroons under British Administration, failed to respect certain 


9 Ibid. at 27. 
10 Judgment of Dec. 21, 1962, [1962] I.C.J. Rep. 819, at 342-844; digested in 57 
AJLL, 640 (1968). 11 [1968] LC.J. Rep. at 29. 


12 Ibid. at 29-80. On this matter gee also Hudson, The Permanent Court of Inter- 
national Justice 1920-42, p. 588, and Rosenne, op. oit. 360. 
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obligations directly or indirectly flowing from the said Agreement, 
and in particular from Articles 3, 5, 6 and 7 thereof. 

The matters with respect to which Cameroon desired no adjudication are 
many: it did not ask the Court ‘‘to redress the alleged injustice’’; it did 
not ask ‘‘to restore to the Republic of Cameroon peoples or territories 
claimed to have been lost’’; it did not ask for an award of ‘‘reparation of 
any kind’’; it did not ask the Court, with respect to General Assembly 
Resolution 1608(XV) ‘‘to revise or to reverse those conclusions of the 
General Assembly or those decisions as such’’; ** it did not ask the Court 
‘to criticize the United Nations’’ or to declare that it ‘‘was wrong in termi- . 
nating the Trusteeship’’ or ‘‘to pronounce the annulment of resolution 
1608’’; it did not ask the Court ‘‘to find any causal connection between 
the alleged maladministration and the result of the vote favouring union 
with the Federation of Nigeria.” ‘‘As a result” of all the things Cam- 
eroon did not ask for, said the Court, ‘‘the Court is relegated to an issue 
remote from reality.’’?> Consequently, a judgment in favor of Cameroon 
would not revive the Trusteeship Agreement; it would not invalidate the 
union with the Northern Region of Nigeria; it would not cause the former 
Northern Cameroons to be joined to Cameroon; the United Kingdom would 
have no authority to give satisfaction to ‘‘the underlying desires of the 
Republic of Cameroon’’; and it would not be binding on either the United 
Nations or Nigeria. The Court concluded this listing of negatives, stating: 


The function of the Court is to state the law, but it may pronounce 
judgment only in connection with concrete cases where there exists 
at the time of the adjudication an actual controversy involving a con- 
flict of legal interests between the parties. The Court’s judgment 
must have some practical consequence in the sense that it can affect 
existing legal rights or obligations of the parties, thus removing uncer- 
tainty from their legal relations. No judgment on the merits in this 
case could satisfy these essentials of the judicial function.*® 


This is on its face an important statement on the Court’s judicial func- 
tion and its limitations, but in substance it concerns the type or nature of 
disputes on which the Court may adjudicate. Seen in this perspective it is 
a significant factor in the understanding of Article 36(1) of the Statute 
and inevitably also of the jurisdictional clause in the Trusteeship Agree- 
ment. However, it will be recalled that, insofar as the latter is concerned, 
the Court had already dealt with this point in connection with the first 
United Kingdom preliminary objection. In that context it considered the 
dispute well within its jurisdiction by virtue of that clause as well as 
presumably of Article 36(1), to which jurisdictional clauses must be’ 
deemed to be subordinated. The Court perhaps had this relationship in 
mind when, after referring to the arguments of both parties relating to 
the Court’s judgment in the South West Africa cases and the applicability 
vel non of its conclusions with respect to Article 7 of the Mandate for South 
West Africa to the interpretation of Article 19 of the Trusteeship Agree- 


18 [1963] I.C.J. Rep. at 20 and 26. 14 Ibid. at 32. 
15 Ibid. at 38, 16 Ibid. at 38-34. Italies supplied. 
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ment for the Cameroons, it declined to pronounce an opinion on the ground 
that such an opinion 


ean have only an academic interest since that Trusteeship is no longer 
in existence, and no determination reached by the Court could be given 
effect by the former Administering Authority.” 


Apart from the fact that Cameroon did not ask and did not expect the 
Court to hand down a judgment which could be given effect by the 
United Kingdom in the defunct Trust Territory, it is clear that, by a 
subtle application of the rebus sic stantibus doctrine, the Court substituted 
in the two statements just quoted one critical date for another: whereas, 
earlier in its reasoning in dealing with the first United Kingdom pre- 
liminary objection, it considered the dispute to be within the range of its 
adjudicative function, the critical date being the date of the application, 
it now considered as the critical date the date of its judgment. The Court 
made this quite clear, speaking as follows: 


The Court must discharge the duty to which it has already called 
attention—the duty to safeguard the judicial function. Whether or 
not at the moment the Application was filed there was jurisdiction in 
the Court to adjudicate upon the dispute submitted to it, circumstances 
that have since arisen render any adjudication devoid of purpose. 
Under these conditions, for the Court to proceed further in the case 
would not, in its opinion, be a proper discharge of its duties. 

The answer to the question whether the judicial function is engaged 
may, in certain cases where the issue is raised, need to wait upon an 
examination of the merits. In the present case, however, it is already 
evident that it cannot be engaged. No purpose accordingly would be 
served by undertaking an examination of the merits of the case for 
the purpose of reaching a decision which, in the light of the cireum- 
stances to which the Court has already called attention, ineluctably 
must be made.t® 


The Court accordingly, after stressing once more that any judgment which 
it might pronounce ‘‘would be without object,” by ten votes to five ‘‘finds 
that it cannot adjudicate upon the merits of the claim of the Federal Re- 
public of Cameroon.’’?® 


TIL. On DECLARATORY JUDGMENTS 


In the course of its reasoning the Court made some significant observa- 
tions on the nature and object of declaratory judgments which, though 
they also illustrate the Court’s conception of propriety and limitation of 
the judicial function, may more conveniently be treated separately. The 
Court devoted an unusual degree of attention to the things Cameroon did 
not seek, before it finally came to state that all Cameroon ever wanted was 
a declaratory judgment with respect to the claim formulated in its appli- 
eation while the Trusteeship was still alive. 

17 Ibid. at 85. 18 Ibid. at 88. 


19 Ibid. The dissenting judges were: Spiropoulos, Koretaky, Badawi, Bustamante 
y Rivero, and Beb a Don (ad hoo). 
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There is no doubt that the Court may make declaratory judgments.” 
The only question was whether in the circumstances of the instant case the 
Court would regard it as proper todo so. The Court decided that it would 
be inconsistent with its judicial function, on the ground that 


if in a declaratory judgment it expounds a rule of customary interna- 
tional law or interprets a treaty which remains in force, its judgment 
has a continuing applicability. But in this case there is a dispute 
about the interpretation and application of a treaty—the Trusteeship 
Agreement—which has now been terminated, is no longer in force, and 
there can be no opportunity for a future act of interpretation or appli- 
cation of that treaty in accordance with any judgment the Court 
might render,” 


The Court, rebutting arguments advanced by counsel, said that he ‘‘seeks 
to minimize the forward reach of a judgment of the Court.’’ The Court 
also rejected the plea that, following its judgment in the Haya de la Torre 
case,?? it should not concern itself “with the aftermath of its judgment,” 


saying: 


But there is a difference between the Court’s considering the manner 
of compliance with its judgment, or the likelihood of compliance, and, 
on the other hand, considering whether the judgment, if rendered, 
would be susceptible of any compliance or execution whatever, at any 
time in the future.” 


Agreeing with the applicant’s contention that ‘‘the use which the successful 
party makes of the judgment is a matter which lies on the political and 
not on the judicial plane,’’ the Court nevertheless declared, here again 
elucidating another aspect of the judicial function and its limitation: 


But it is not the function of a court merely to provide a basis for 
political action if no question of actual legal rights is involved. When- 
ever the Court adjudicates on the merits of a dispute, one or the other 
party, or both parties, as a factual matter, are in a position to take 
some retroactive ** or prospective action or avoidance of action, which 
would constitute a compliance with the Court’s judgment or a defiance 
thereof. That is not the situation here. - 


20 Ibid. at 37. See also Hudson, op. ott. at 588; Rosenne, op. oft. at 82-83; De 
Visscher, Théories et Réalités en Droit International Public 361 (1960); 1 Schwarzen- 
berger, International Law 654 (8d ed., 1957); Witenberg, L’Organisation Judiciaire, la 
Procédure et la Sentence Internationales 321-322 (1987); 2 Guggenheim, Traité de Droit 
International Publie 103 (1954). 

21 [1968] I.C.J. Rep. 87. The Court quoted at this point the following statement 
from Judgment No. 11 (Interpretation of Judgments Nos. 7 and 8, The Chorzów Fac- 
tory) given by the Permanent Ovurt of International Justice on Deo. 10, 1927, which 
is the sedes materias for declaratory judgments: ‘‘The Court’s Judgment No. 7 is in 
the nature of a declaratory judgment, the intention of which is to engure recognition 
of a situation at law, once and for all and with binding force as between the Parties; 
so that the legal position thus established eannot again be called in question insofar 
as the legal effects ensuing therefrom are concerned,’’ P.C.I.J., Series A, No. 13, p. 20. 

32 [1951] LOJ. Rep. 78-79, quoted in this Judgment at p. 30. 

28 [1963] LOJ. Rep. 37. 

34 The French translation, ‘‘mesurea visant le passé,” is perhaps a clearer expression 
of the Court’s meaning. 25 Ibid. at 87-38. 
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There is no doubt that a distinction between declaratory and executory 
judgments exists, although this distinction is not consistently maintained 
2y the Court when it speaks of ‘‘likelihood of compliance,” ‘‘any compli- 
nce,” and ‘‘execution’’ in the future. The effect of a declaratory judg- 
ment may well be to provide the basis for political action, that is, the 
termination or a revision of the treaty in question or the negotiation of 
some settlement acceptable to the parties. It may be that, having clarified 
the legal situation, no action is called for by either party. That would 
have been so in the instant case as it was in other cases decided by this 
Court, if, for instance, the judgment had rejected the claim of the ap- 
plicant state. 

In the individual opinions, the concept and application of declaratory 
judgments both in domestic and international forums was discussed at some 
length and the views expressed therein deserve close study. No attempt 
will be made here to analyze these opinions. One instance of a declaratory 
judgment, mentioned more often than others, on which the applicant placed 
much reliance, may be briefly referred to here. This is that part of the 
Corfu Channel case which related to the ‘‘Operation Retail.’’ The ques- 
tion put to the Court was as follows: 


Has the United Kingdom under international law violated the sov- 
ereignty of the Albanian People’s Republic by reason of the acts of 
the Royal Navy in Albanian waters on the 22nd October and on the 
12th and 13th November 1946 and is there any duty to give satisfaction ? 


The Court held with reference to the acts performed on November 12 and 
18, 1946, that 


the United Kingdom violated the sovereignty of the People’s Republic 
of Albania, and that this declaration by the Court constitutes in itself 
appropriate satisfaction." 


The full significance of this holding and its bearing upon the instant case 
become clear when it is read in the context of the Court’s reasoning: 


This declaration is in accordance with the request made by Albania 
through her Counsel, and is in itself appropriate satisfaction.” 


Did Counsel for Cameroon ask for more? 

This judgment, which has been considered as ‘‘an example of a purely 
declaratory judgment, not executory,’’ * has, in the opinion of Judge ad 
hoc Beb a Don, all the characteristics of a declaratory judgment: 


the Court confined itself to stating legal truth, to finding a breach of 
the law; there was no claim for material reparation; there was no 
practical application.® 


26 See separate opinion of Judge Wellington Koo, ibid. at 61-64; separate opinion 
of Judge Morelli, tbid. at 182, 140-141; dissenting opinion of Judge Badawi, tbid. at 
150-153; dissenting opinion of Judge Bustamante, ibid. at 170-172, 182-188; and dis- 
senting opinion of Judge ad hoo Beb a Don, at 193-196. 

27 [1949] I.O.J. Rep. 4 at 26, 86. 28 Ibid, at 85. 

29 Rosenne, op. cit, at 88, note 8. 8071968] LOJ. Rep. at 195. 
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In the opinions of several dissenting judges, the Corfu Channel case was 
a case in point and should have been followed in the instant case. Judge 
Morelli in his separate opinion agreed in substance with their view and 
hypothesized as follows: 


. the question arises as to what would have happened if Albania had 
from the beginning adopted in the matter of reparation an attitude 
corresponding to that which was subsequently to be taken by the Court, 
and had refrained from asking for any satisfaction other than that con- 
stituted by the declaration of the violation itself. It would seem diff- 
cult to suppose that in such a case the Court would have declined to 
do what it did do, namely declare the violation, on the grounds that in 
the absence of any claim for reparation there was no dispute to settle.®? 


The Court itself did not find it necessary to deal with the Corfu Channel 
ease, but it may not be far-fetched to suggest that the Court had it in mind 
when, in the passage quoted above, it referred to a declaratory judgment 
in which ‘‘it expounds a rule of customary international law or interprets 
a treaty which remains in foreé’’ and which for that reason ‘‘has a con- 
tinuing applicability.’’®* In the instant case the Court was asked to inter- 
pret a treaty. To be sure, insofar as that particular treaty is concerned, 
the judgment would not have had ‘‘continuing applicability.” However, 
it may be observed that treaties of a similar kind are still in force, and it 
cannot be excluded that what the Court might have said about that par- 
ticular Trusteeship Agreement might have had relevance for other Trustee- 
ship Agreements which are still in force. In that sense, like a judgment 
on a rule of customary international law, the Court’s judgment might have 
had ‘‘continuing applicability.” Secondly, even the interpretation of a 
treaty might well have led the Court into the realm of customary interna- 
tional law, since every treaty is embedded in that law.** And thirdly, in 
view of the arguments advanced by both parties, the Court might have been 
led to elucidate the relationship of the judicial function to the political 
or other function of the General Assembly.*° If the Court had done so 
over and beyond its observations on this point in the present judgment, 
it would no doubt have given a judgment of ‘‘continuing applicability.” 

These considerations are speculative, of course, but so are the Court’s. 
There is also a degree of speculation in Judge Fitzmaurice’s distinction 
between the Corfu Channel case and the case at bar. The declaration in 
the former case, 


though it related to a past and irreversible event, was also relevant to 
a still continuing situation in which a repetition of the violation of sov- 


31 See dissenting opinions of Judges Badawi, tbid. at 150-161, Bustamante, ibid. at 
170 and 180, and Judge ad hoc Beb a Don, tbid. at 196. 

32 Ibid. at 141. 38 Bee above, at p. 420. 

34 Lauterpacht, op. ott. at 27: ‘*In fact, it would be a mistake to assume: that the 
function of interpretation of treaties, consisting as it does in ascertaining what was the 
intention of the parties, is a process divorced from the application and development of 
customary international law.’’ _ 

85 Bee, on this subject, the interesting observations of Judge Bustamante, [1963] 
I.C.J. Rep. at 176-182. 
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ereignty could oceur, and it had operative legal effect as a prohibition 
or interdiction on any such repetition. This was quite a different 
case from the present one.** 


It is suggested that a judgment regarding violation of a treaty has as much 
relevance as a judgment regarding a violation of territorial sovereignty. 
In both situations the Court would be dealing with fundamental principles 
of the international legal order: in one case with the principle of territorial 
integrity and in the other with the principle of pacta sunt servanda. In 
the circumstances of the Corfu Channel case, there was little chance of the 
judgment of the Court having the effect of ‘‘interdiction on any such 
repetition’’ between the same parties, though undoubtedly it might be 
wholly relevant in other circumstances involving other states. It is difficult 
to see why such an effect should a priori be denied to a judgment dealing 
with the interpretation of a treaty, even though the treaty was of a special 
kind, namely, a Trusteeship Agreement. 

It is, according to Professor Guggenheim, a characteristic feature of a 
declaratory judgment that ‘‘it only authorizes the parties to draw them- 
selves the legal consequences flowing from the judgment, unless the injured 
party succeeds in obtaining another judgment involving performance.’’ *” 
This is precisely one of the advantages of declaratory judgments ** and 
this is what Cameroon seems to have argued, at least alternatively. At 
any rate, it is the impression one derives from the Court’s judgment,” 
the pleadings being unavailable at this writing. To be sure, this might 
not have been easy for Cameroon, and further proceedings before this Court 
or another tribunal would have required, as Judge Fitzmaurice pointed out, 
the consent of the United Kingdom. However, one wonders how far the 
Court should or whether it should not concern itself with such matters. 
Predictions about contingencies are hazardous in the extreme in a state of 
rapidly changing diplomatic and political relations. Should the Court 
have refrained in the Corfu Channel case from awarding monetary dam- 
ages to the United Kingdom on the ground that, given the attitude of the 
respondent and the veto power of the Soviet Union in the Security Council, 
the likelihood of the judgment being productive was extremely marginal? 


TV. LIMITATIONS UPON THE JUDICIAL FUNCTION 


As to the judgment itself, one or two preliminary remarks may be in 
order. First, the operative part of the judgment declining to adjudicate 
upon Cameroon’s claim, cannot be regarded as being in the nature of a 
non liquet; it is a non possumus rather than a non liquet.“ The Court 
declined to give judgment, not on the ground of a gap in or an insufficiency 


36 Ibid. at 98, note 2. Italics in the original. 

37 Op. oit. at 163. The French text is as follows: ‘‘La décision autorise seulement les 
parties A tirer elles-mêmes les conséquences juridiques découlant du jugement, à moins 
que la partie lésée n’obtienne un autre jugement comportant cette fois une obligation 
de prestation.’’ 38 Guggenheim, ibid. at 164. 

39 And from the separate opinion of Judge Fitzmaurice, [1963] LC.J. Rep. at 107. 

40 Ibid. 41 See Schwarzenberger, op. oft. at 270. 
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of the law, which is the classic view of non liquet,“ but on other grounds. 
Secondly, the Court did not invoke ‘‘inherent’’ limitations upon its judicial 
function on the ground that Cameroon had merely used the form of a 
contentious procedure in order to obtain in fact only an advisory opinion. 
This intention seems indeed to have been attributed by the respondent to 
the applicant.** Had the Court been persuaded that such was the case, it 
would have been justified in declining to adjudicate.* Thirdly, this case 
cannot be subsumed under any of the earlier precedents in which the Court 
declined to adjudicate on the ground that it would not be drawn into 
making recommendations, as in the Free Zones case, or making choices 
between alternative courses of action, as in the Haya de la Torre case.” 
Fourthly, it does not seem to be a case—but this proposition is advanced 
with all necessary reservation, as the pleadings are unavailable at this 
writing—where the parties have made it impossible for the Court to settle 
the matter. The attitude of the parties and defects in the pleadings may 
make it impossible for the Court to settle all aspects of a dispute brought 
before it,“* but this does not appear to have been so in the instant case. 
The Court did not decline to adjudicate on this or that aspect of the 
Cameroon claim; it declined to adjudicate on any of its aspects. And 
fifthly, the Court did not encounter the situation which it faced in the 
Monetary Gold case, when a state directly involved, t.e., Albania, neither 
participated in the proceedings nor consented to them. In the case at bar, 
Nigeria did not participate in the proceedings, but the Court did not de- 
cline to adjudicate on that ground. It may well be, as has been suggested, 
that absence of a state directly involved raises a question of propriety,* 
but in the Monetary Gold case the Court dealt with the absence of Albania 
as a question of jurisdiction and not as a question of propriety.“ 

From the procedural point of view it must be observed that when a ques- 
tion of propriety arises, involving the function of the Court as a court of 
law, this question has priority over all preliminary objections to the juris- 
diction or to the admissibility of the claim. Questions of propriety ‘‘are 
of a wholly antecedent or, as it were, ‘pre-preliminary’ character.’’*® They 
are independent of objections to jurisdiction submitted by the respondent, 
they can and have been raised proprio motu, and even if the Court were 
competent to go into the merits of the case, the Court will not do so if it 


423 For recent restatements of the doctrine, see Lauterpacht, ‘‘Some Observations on 
the Problem of ‘Non-Liquet’ and the Completeness of International Law,’’ in Symbolae 
Verzijl 196-222 (1958); and Stone, ‘‘Non Liquet and the Function of Law in the Inter- 
national Community,’’ 85 British Year Book of International Law 124-161 (1959). 

48 See dissenting opinion of Judge Bustamante, [1968] I.C.J. Rep. at 170. 

«4 Lauterpacht, The Development of International Law by the International Court 
146 (1958). But see Rosenne, op. otf. at 82. ' 

45 De Visscher, Théories et Réalités en Droit International Publio (1960); Eosenne, 
op. cit, at 269-27L 16 Seo Rosenne, op. oit. at 638-64. 

4T Bee Rosenne, op. oit. at 65. . 

18 Seo Lauterpacht, The Development of International Law by the International Court 
at 342 (1958). But see separate opinion of Judge Fitzmaurice, [1963] I.C.J. Rep. at 
102, note 4. 

49 Separate opinion of Judge Fitzmaurice, ibid. at 108. 
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considers that it ought not to do so. As Judge Fitzmaurice interpreted the 
judgment of the Court, 


The Court has not, I think, pronounced the claim to be formally in- 
admissible, but it has in effect (to make use of the French term receva- 
bilité) treated it as non-receivable or unexaminable because of the 
consequences (i.e. strictly the lack of any) which would ensue if it 
was acceded to.°° 


The Court indeed did not find it necessary to go into the question of 
admissibility,“ and stated that, for the reasons developed in the judgment, 
it has ‘‘not felt called upon to pass expressly upon the several submissions 
of the Respondent in the form in which they have been cast.’’ 5? It found, 
nevertheless, 


that the proper limits of its judicial function do not permit it to enter- 
tain the claims submitted to it in the Application of which it has been 
seised, with a view to a decision having the authority of res judicata 
between the Republic of Cameroon and the United Kingdom. Any 
judgment which the Court might pronounce would be without object. 


The basis of the Court’s judgment was not an affirmation of jurisdiction 
which would have required an express ruling by the Court, although the 
Court did express an opinion on two of the respondent’s objections. It was 
an exercise of incidental jurisdiction. 

It is well established that it is the duty and function of the Court, as 
Articles 36, paragraph 1, and 38, paragraph 1, provide, to decide in ac- 
cordance with international law such disputes as are submitted to it, whereas 
in the matter of advisory opinions the Court, by virtue of Article 65, has 
the discretion whether or not to give an opinion on legal questions. It is 
also well established that, in giving an opinion or in deciding contested 
eases, the Court is exercising a judicial function. But, as the Court put it, 


That function is circumscribed by inherent limitations which are none 
the less imperative because they may be difficult to catalogue, and may 
not frequently present themselves as a conclusive bar to adjudication 
in a concrete case,*4 


In the instant case the Court took a most significant step toward the 
delimitation of that function. Before examining it, it may be useful to 
recall some cases in which members of the Court or its predecessor urged 
it to decline adjudication. Thus, in his dissenting opinion in the Memel 
ease (Preliminary Objection), Judge Rolin-Jaequemyns felt it useful 


to point out that the action of the four Governments is calculated to 
lead the Court to intervene in a mere divergence of views, without any 
legal dispute, in the proper sense of the term, having as yet arisen 
therefrom, which would justify the Court in giving a decision in con- 
formity with Articles 13 and 14 of the Covenant of the League of 
Nations, in accordance with Article 17 of the Convention of 1924 and 


60 Ibid. at 101. 61 Ibid. at 28. 

52 Judge Koretaky dissented precisely on this ground. In his opinion, the Court should 
have dealt with the preliminary objections before going into the merits. Ibid. at 89-40. 

58 Ibid. at 38. 54 Ibid at 30. 
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in accordance with that which is expressly laid down in Article 36 of 
the Court’s Statute.®* 


This caution does not apply to the present case because here the Court was 
satisfied that a dispute existed. In the phase of the Memel case dealing 
with the merits, Judge Anzilotti dissented from the judgment of the Court, 
and considered the application inadmissible because 


this application does not embody the essential features of a claim for 
legal redress and tends to force the Court to deviate from the funda- 
mental rules governing the activities of a judicial body. 


It was his view that 


In its judicial capacity, the Court cannot answer questions; it must 
pass upon claims.... The Court could not answer the questions 
put to it in the application, because by so doing, it would be giving an 
advisory opinion for which the applicant Powers were not entitled to 
ask and which the Court was not entitled to give." 


Judge Anzilotti’s concept of the judicial function was not shared by the 
majority of the Court. However, the point he made, namely, that the 
Court should confine itself to deciding claims for legal redress, is one which 
was made in the Cameroon case several times. It may be noted that in 
replying to the questions put to it in the Memel case, the Court showed 
no concern with the use, if any, to which its replies would be put. In other 
words, it did not involve itself in considerations or speculations about the 
aftermath of its judgment. Its effectiveness or lack of it is a matter of 
history. The two dissenting opinions of Judges Rolin-Jaequemyns and 
Anzilotti have this in common: that the Court should confine itself to the 
adjudication of legal disputes rather than giving opinions on divergencies 
of views, and that a claim for legal redress is an essential feature of a 
legal dispute. If the case brought before it does not exhibit these charac- 
teristics, there is no occasion for the Court to act. The limitation of the 
judicial function is determined indirectly, that is, by specifying the char- 
acteristics of a legal dispute. 

In a quite recent case, the South West Africa cases (Preliminary Objec- 
tion), Judges Spender and Fitzmaurice, in their joint dissenting opinions, 
appear to have taken a similar stand. In their view, the Court was asked 
‘tto discharge a task which, in the final analysis, hardly appears to be a 
judicial one.’’ Although the Court was considering objections to its juris- 
diction, it was their view that: 


It is nevertheless legitimate for a Court, in considering the jurisdic- 
dictional aspects of any case, to take into account a factor which is 
fundamental to the jurisdiction of any tribunal, namely whether the 
issues arising on the merits are such as to be capable of objective legal 
determination. 


55 Judgment (Preliminary Objection) of June 24, 1982, P.O.I.J., Series A/B, No. 47, 
pp. 248-258, at 258. Italics in the original. 

56 Judgment (Merits) of Aug. 11, 1982. P.O.LJ., Series A/B, No. 49, pp. 294-860, 
at 349, 850. 
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After looking at those issues and noting the absence of PRIES criteria, 
they concluded that the issues 


involve questions of appreciation rather than of objective determina- 

tion. As at present advised we have serious misgivings as to the legal 

basis on which necessary objective criteria can be founded." 
The majority of the Court, however, thought otherwise, dismissed the ob- 
jections to its jurisdiction and thus cleared the path for adjudication on the 
merits. Whatever one may think of the considerations expressed by Judges 
Spender and Fitzmaurice," it must be noted that the reasons for suggesting 
that the Court should decline to adjudicate in the South West Africa cases | 
related to the basis, or rather the absence of the legal basis, on which a 
judgment could be founded. Therefore, as in the Memel cases, the Court 
was seen as faced with a case which lacked an essential characteristic of a 
legal dispute, namely, the capability of being decided on the basis of law, 
and therefore was not in the nature of a legal or justiciable dispute. 
Judges Spender and Fitzmaurice were concerned with the possibility for 
the Court of giving a judgment at all and not with the aftermath of the 
judgment. 

The limits of its judicial function as variously formulated by the Court 
in the Northern Cameroons case all seem to converge on one point: the 
judgment or any judgment would have been devoid of purpose; it would 
have been without object. Any such view is necessarily based on an antici- 
pation of the future conduct of the parties, that is, it is speculative in char- 
acter, and one may wonder how far a court of law can engage in such a line 
of thought and still remain within the limits of the judicial function. In 
the Right of Passage case, the situation prevailing in the Portuguese en- 
claves of Dadra and Nagar-Aveli was not a matter for speculation but of 
record: the Portuguese authority had been effectively displaced in July, 
1954, and there could have been no doubt about the attitude of the Indian 
Government with respect to continued exercise of Portuguese sovereignty 
over the enclaves. The door to the exercise of any sovereignty, whether 
civilian or military, was shut for all practical purposes. The Court none- 
theless gave judgment on the legal issues presented to it, although it could 
harbor no illusions as to its effect or object or purpose. One might even 
go further and suggest that, by splitting Portugal’s right of passage into 
civilian and military components, by further affirming that the former was 
subject to Indian control, whereas the latter did not even exist, and by 
holding that India’s conduct effectively barring Portugal from re-establish- 
ing its sovereignty in the enclaves was not contrary to its obligations 
vis-à-vis Portugal, the Court has locked and bolted the door. The 
Court expressly declared that ‘‘it was no part of the judicial function of 
the Court to declare in the operative part of its judgment” that certain 

57 South West Africa Cases (Ethiopia v. South Africa; Liberia v. South Africa) 
Preliminary Objections, Judgment of Dec. 21, 1962. [1962] I.C.J. Rep. 319, at 466-467. 

58 See the separate opinion of Judge Jessup, ibid. at 428. 


50 Case concerning the Right of Passage over Indian Territory (Merits), Judgment 
of April 12, 1960, [1960] LO.J. Rep. 6, at 45-46. 
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arguments are or are not well founded, but, in go doing the Court did not 
include in the operative judgment any statement looking to the restoration 
of status juris. It thus left Portugal without a legal remedy; there was 
nothing executory about this Judgment; it was declaratory on the points*. 
with which it dealt. Insofar as some parts of the declaration confirmed 
Portugal’s rights as they existed in July/August, 1954, but which had 
de facto ceased to exist at the time of the judgment, this was all the satis- 
faction Portugal received. The Court was not concerned whether or not 
its Judgment might have some continuing applicability. Having regard 
to the factual situation, India’s attitude, and the absence of any ruling 
with respect to a course of action, the judgment was without object.” 

One may well ask whether the Court was right in abandoning the Right 
of Passage case as a possible precedent and in concerning itself with the 
factual situation as it existed in the Northern Cameroons case at the time 
of the judgment rather than at the time of the application. Put in another 
way, one might ask whether it was compatible with the Court’s function 
to give a judgment in a situation where possibility of compliance was re- 
mote. There is, however, a difference between these two cases. Portugal’s 
object was certainly to obtain a legal remedy which would be a step in re- 
storing its control over the enclaves in question, even though her submissions 
may not have been crystal clear or not properly formulated. In other 
words, Portugal desired an executory judgment and received a declaratory 
judgment with respect to rights which had been rendered obsolete by the 
course of events. Cameroon, however, wanted no more than a declaratory 
jadgment, which calls for no compliance, with respect to a situation which 
she knew could not be undone. The Court did not deem it a proper exer- 
cise of its judicial function to give her this satisfaction. To give satisfac- 
tion is, it is submitted, a proper exercise of the judicial function.“ It 
lends strength to what Judge Jessup has called the legal interest of states 
‘tin the general observance of the rules of international law.” °? It is 
surely not far-fetched to suggest that states have also a legal interest in the 
observance of treaties. 

Judge Badawi in his dissenting opinion adverted to the legal interest 
which the applicant has ‘‘to clear itself of any charge of defamation which 
might properly be directed against it,” and he also pointed out that the 
establishment of the truth with regard to the alleged irregularities ‘‘could 
not fail to be of great legal interest both for the applicant and for the 
General Assembly.’ In a similar line of thought Judge Bustamante 
stated : 

In declaratory suits, the pure and simple definition of the law, in 
favour of one or other of the parties, constitutes in itself a judg- 


ment which goes beyond the purely speculative or academic field and 
gives the successful party a truly objective element, namely the ad- 
` 60 For a trenchant critique of this judgment, see Verzijl, in 7 Netherlands Interna- 
tional Law Review 211-242 (1960). 
61 De Visscher, op. ott. at 860; Witenberg, op. oit. at 323. 
62 South West Africa cases, [1962] I.O.J. Rep. at 425. 
o3 [1968] I.0.J. Rep. at 158, 
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judication of a right with which what I call his ‘‘legal assets” are 
enriched, that is to say, the whole sum of rights which that party pos- 
sesses In its capacity as a legal person... . If it is the respondent 
who appears in the judgment as the successful party, his legal position 
is consolidated and all the matters of complaint in the application 
become without foundation, the effect of the judgment being a publie 
rehabilitation. .". . All these effects of a declaratory judgment become 
evident to the outside world in a concrete and perceptible fashion and 
take their place within the field of social or international life beyond 
any purely moral or individual confines.“ 


Thus there were strong reasons for adjudicating the issues. Had the 
Court done so without concerning itself with the motives for appealing to 
the Court or with the uses which the parties would have made of its judg- 
ment,® the Court as well as its judgment might have been criticized. The 
Court must exercise prudence in assuming jurisdiction and in limiting 
itself strictly to administering the law. But this it must do. It will be 
criticized, whatever it does, but in refusing to adjudicate altogether it may 
have set an undesirable precedent and selected the least desirable way of 
escaping the dilemma. It would seem that the real dilemma here was how 
to draw the fine line between safeguarding and abdicating. the judicial 
function." 

Clearly the Court was faced with a policy issue of first magnitude. Had 
the Court rejected the United Kingdom’s preliminary objections as un- 
founded—and in view of its own finding that a dispute existed at the time 
of Cameroon’s application and its broad interpretation of the ajudication 
clause in the South West Africa cases as comprising disputes relating to 
the general administration of the Mandate, there may have been no con- 
vincing or convenient way to do so—the Court might well have opened 
the sluice gates to a flood of litigation. If policy considerations, including 
the requirements of sound administration of justice, made it desirable to 
discourage cases such as this from being steered in the direction of the 
Court, some other and more restricted ground might have been found. 
Quwieta non movere is an old maxim of law and probably has a place in inter- 
national law. Judge Wellington Koo suggested a decision along this line 
when he declared that ‘‘respect is due from the Court to the situation which 
now obtains in regard to the former Trusteeship of the Cameroons.’ ® 

Another way of reaching the same result was developed by the Court 
itself in the judgment, but merely as an hypothesis. The Court, hypo- 
thetically speaking, declared that the decision of the General Assembly to 


64 Ibid. at 172, Italics in the original. In this context note the observation of ad 
hoc Judge Chagla that the judgment of the Court in the Right of Passage case ‘‘in 
the main vindicates the attitude taken up by India in the controversy between herself 
and Portugal over the question of the right of passage.’’ [1960] I.C.J. Rep. 6, at 118. 
Italies added. es See De Visscher, op. cit. at 462, 

$6 See ibid. at 451, 458—459. 

87 ‘*Tn one famous case, the judge sought to escape the dilemma by washing his hands, 
but neither the precedent nor the judge has been deemed worthy of imitation.’’ Jessup, 
‘The Customs Union Advisory Opinion,’’ 26 A.J.LI, 105-110 at 105 (1982). 

98 [1963] I.C.J. Rep. at 64, 
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terminate the Trusteeship Agreement with the consent of the United 
Kingdom as the Administering Authority had the legal effect of putting 
an end to any procedural or substantive rights which Members of the United 
Nations possessed during the lifetime of the Trusteeship. The application 
of the Cameroon, even though filed with the Court two days prior to the ~ 
expiration of the Trusteeship, could not, solely for this reason, survive the 
comprehensive extinction of the Trusteeship, This would be all the more 
so as Cameroon’s application was exclusively concerned with provisions 
relating to the general application of the Trusteeship Agreement and not 
with any specific interest or right acquired under it. 

To sum up, in this writer’s submission, if the issue of the limitation upon 
the judicial function had to be faced in this case, it would have been 
preferable, in conformity with the jurisprudence of the Court, to resolve it 
by reference to the nature of the dispute rather than to the putative effect 
of the judgment, that is, by holding that the dispute was moot and not that 
the judgment would be moot. The submissions of the United Kingdom, 
particularly the third preliminary objection, pointed in this direction. It 
has already been suggested” that the Court virtually adopted that objec- 
tion, namely, that ‘‘there is no dispute before the Court upon which the 
Court is entitled to adjudicate.” However, instead of holding that it 
could not adjudicate the dispute because it was moot and therefore it was 
not a legal dispute within the meaning of the Statute, the Court held ‘‘that 
it cannot adjudicate upon the merits of the claim of the Federal Republic 
of Cameroon’’ because ‘‘any judgment which the Court might pronounce 
would be without object.” In upholding the third United Kingdom pre- 
liminary objection, which the Court would have been able to do without 
affecting its judgment in the South West Africa cases, the Court would 
have rested on a reasonable objective conception of ‘‘legal disputes,” 
whereas its actual holding rests upon rather subjective and conjectural 
assumptions about the effect of its judgments or the lack of it. Thus, 
rather than saying that the dispute was moot and therefore not suitable 
for the exercise of its judicial function, the Court preferred to say that 
its Judgment would be moot and that for this reason it would be outside 
its Judicial functions. Surely the Court ought not to adjudicate upon dis- 
putes that are moot and, as understood by this writer, the dispute between 
Cameroon and the United Kingdom was moot from its inception, as the ap- 
plication was filed after the General Assembly adopted Resolution 1608 
(XV) on April 21, 1961, which provided, in agreement with the United 
Kingdom as the Administering Authority, for the termination of the 
Trusteeship on a definite date, namely, June 1, 1961. The fact that the 
Trusteeship Agreement was still in force when the Court was seised of the 
dispute could not change or alter the character of the dispute. Alterna- 

s? It is suggested that the Court may have erred when it said that the General 
Assembly ‘‘decided on the termination of the Trust,’’ for nothing in the Charter or 
the Trusteeship Agreement confers such a unilateral power on the General Assembly. 
The termination could only result from the joint astion of the General Assembly and 


the Administering Authority. See ibid. at 32, 33, 34 and 36. 
10 See p. 415 above. 
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tively, it might have been possible to construe the joint decision of the 
General Assembly and the United Kingdom of April 21, 1961, to terminate 
the Trusteeship Agreement as an authentic interpretation of all outstanding 
issues, binding certainly upon the Members of the United Nations and 
thus, as of that date, putting an end to any outstanding claims with respect 
to the administration of the Trust Territory. The Court is not endowed 
with any sort of appellate jurisdiction from such decisions and would rule 
accordingly. Reasoning along some such line would have enabled the 
Court to determine the limits of its judicial function by reference to legal 
criteria—the Statute, the Charter, the Trusteeship Agreement or general 
international law—rather than by resorting to meta-juridical sources such 
as ‘‘inherent’’ limitations. In addition, it would have become unnecessary 
for the Court to shift the critical date from the time of the Cameroon 
application, to the unpredictable period of oral argument or the even 
more unpredictable time of the handing down of the judgment, elements 
over which the parties have no control and to the hazards of which their 
legal rights should not, without compelling reasons, be exposed. 


EDITORIAL COMMENT 


INTERNATIONAL LAW IN NEW NATIONAL CONSTITUTIONS 


The continuing practice of making reference to international law in 
national constitutions has not produced any one form of wording that has 
found general adoption. More than a decade ago a leading article pointed 
out that after each World War of the present century there was a wave 
of effort to include in national constitutions provisions whereby the law 
of nations would be made a part of municipal law. The author noted that 
some of the provisions were hortatory rather than incorporative.2 

The seven-year period beginning with 1957 has seen no cessation of effort 
to relate international law to municipal law, as wording in some twenty-five 
constitutions coming into force in this period will illustrate. The list of 
states includes not only new ones, such as those emerging in Asia and 
Africa, but also some older members of the family of nations (as, for 
example, France and Turkey) which have adopted new constitutions during 
the period. Among the more novel types of clauses are those in constitu- 
tions of some of the newer members of the Commonwealth,’ but these states 
are by no means the only ones that have introduced innovations. The most 
obvious examples to be noted consist of express wording in the constitutions, 
although it is possible that, even where there is not such express mention, 
there may be implications that are of some significance for those who apply 
the law.® 


1 David R. Deener, ‘‘International Law Provisions in Post-World War IL Constitu- 
tions,’’ 36 Cornell Law Review 505-583 (1951). See also, for a comparative study of 
practice, L. Erades and Wesley L. Gould, The Relation between International Law and 
Municipal Law in the Netherlands and in the United States (1961); and for discussion 
of the ‘‘transformation’’ as compared with the ‘‘adoption’’ method, Ignas Seidl- 
Hohenveldern, ‘‘Transformation or Adoption of International Law into Municipal 
Law,” 12 International and Comparative Law Quarterly 88-124 (1963). 

2In a Commonwealth state such as New Zealand, which does not have a written 
constitution, there may be application of international law by judges on the same basis 
as British judges might apply it. See the statement in In re Heyting, N.Z.L.R. [1928] 
288, to the effect that the New Zealand Court occupied a position in New Zealand similar 
to that of the High Court of Justice in England and was largely guided by the principles 
and conventions of that Court; the same view is expressed by J. MeGregor in the ‘case 
of In re Scholer, N.ZIR, [1955] 1190. 

3 Possible illustrations are to be found in provisions for the transition of Jamaica 
and of Trinidad and Tobago to the status of independent states and to full membership 
in the Commonwealth. By the fourth section of the Jamaica (Constitution) Order in 
Council, 1962, ‘‘ All laws which are in force in Jamaica immediately before the appointed 
day shall (subject to amendment or repeal by the authority having power to amend 
or repeal any such law) continue in force... .’’ There is a comparable provision in 
Bec. 4 of the Trinidad and Tobago (Constitution) Order in Council, 1962. The body 
of law in each case would presumably include the common law applicable before 
independence. 

Some new states in Africa have in their constitutions provisions looking to federation 
with other states. Some of these mention possible relinquishment of sovereignty. In 
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Provisions of constitutions to be considered here are (1) those of a type 
that has become fairly familiar and that is designed to establish a general 
relationship of the law of nations with municipal law; (2) those having to 
do with power to carry out decisions of international public organizations; 
(3) those setting a standard for the treatment of aliens; (4) those giving 
to treaties an authority greater than that of national statutes—on condi- 
tion of reciprocity; and (5) a miscellaneous category touching war declara- 
tion, extradition and ‘‘offenses against the law of nations.’’ 

Of the new constitutions adopted since the beginning of 1957, apparently 
only that of South Korea (1960) contains a clearly ‘‘incorporative’’ clause 
of the type that with relative frequency appeared in the period between 
the first and second World Wars and after the second one. By Article 7, 
the generally recognized rules of international law (as also ratified and 
promulgated treaties) shall have the same effect as that of the laws of 
Korea. Some of the new states have constitutions that might perhaps be 
described as something more than ‘‘hortatory,’’ for they set out that the 
states shall ‘‘conform to the rules of international law.’’* In each case 
the statement is followed by provisions concerning the conclusion of treaties 
and the force of the latter in relation to municipal law. 

Constitutions of several states in Africa and Asia have provisions con- 
cerning relationships of these states, respectively, with international public 
organizations. One of these states, in the part of its constitution relating 
to the treaty-making power, mentions the ‘‘creation of international organi- 
zations’’; treaties for this purpose, among others, may be ratified or ap- 
proved only by means of a law.’ Two Commonwealth states, Malaya (now 
Malaysia) and Pakistan, in their constitutions refer to legislative power 
to carry out decisions of international organizations in which these states, 
respectively, are members.® In the case of Malaysia, the power is clearly 
conferred upon the national legislative body. In the case of Pakistan the 
same objective is apparently achieved through the statement that the Cen- 
tral Legislature shall have power to make laws concerning, inter alia, ‘‘in- 
ternational organizations ... and the implementation of their decisions.”’ 





the case of Ghana the wording envisages only an African federation. Preambular 
language in the Constitution of Guinea indicates support for any policy designed to 
establish a ‘‘United States of Africa,’’ and wording in Art, 34 envisages unity with 
“any African state.’’? Other constitutions, such as those of Congo (Brazzaville) and 
Dahomey refer to free co-operation with other states. In still other constitutions (for 
example, those of Mauritania (Bec. 44), Mali (Sec. 38) and Gabon (Sec. 52), respec- 
tively) there are clauses which have as their object to permit cessions or changes of 
sovereignty only with the consent of the people concerned or by referendum. On the 
point that the type of clause here noted is not peculiar to African entities, there being 
similar provisions in constitutions of Arab states, see Egon Schwelb, ‘‘The Republican 
Constitution of Ghana,’’ 9 American Journal of Comparative Law 634-656 (1960). 

«Guinea, Constitution of 1958 (Art. 81); Mali, Constitution of 1960 (Art. 38). 

5 Togo, Constitution of 1961, Art. 56. 

e Malaya’s Constitution of 1957, Art. 76 (1) (a); Pakistan Constitution of 1962, Art. 
132(b) and Third Schedule. Malaysia’s Parliament has constitutional power to enforce 
‘Cany decision taken by an international organization and accepted before Merdeka Day 
by the Government of the United Kingdom on behalf of the Federation or any part 
thereof.’’ 
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Without incorporating international law in its entirety or in general 
terms in municipal law, some of the new constitutions specifically mention 
that part of international law that is applicable to aliens. Thus Article 
32 of the basic law of Cyprus provides that nothing in its Part I (General 
Provisions) shall preclude the Republic from regulating ‘‘in accordance 
with international law’’ any matter relating to aliens.’ By Section I, Part 
II, of Turkey’s Constitution of 1961, aliens’ rights and duties are to be 
defined according to the provisions of international law. The Korean 
Constitation seta out that such rights are to be ‘‘guaranteed within the 
scope of international law and treaties.’’® While the Sierra Leone Consti- 
tution does not make specific mention of international law in connection 
with the measure of treatment to be accorded aliens, paragraphs 1 and 2 
of Article 170 (in Part IT) refer to fundamental rights and freedoms of 
individuals in terms that are applicable to ‘‘any’’ person. Some new 
states of the Commonwealth, notably Sierra Leone and Nigeria, have in- 
cluded in their constitutions detailed provisions concerning British subjects 
and Commonwealth citizens, but similar wording does not appear in the 
constitutions of certain other Commonwealth states wherein the concept of 
a common status in the matter of citizenship (without assurance of complete 
reciprocity) has found less favor.” 

The force which treaties should have, as compared with legislative enact- 
ments, is basic in constitutional law. Clarification on this point would 
seem to be a proper task for constitution-makers. In the period under 
review France has adopted, as have a number of new states in territory 
that was formerly French, a formula designed to fix the relationship.’ 
It provides that duly ratified treaties shall be superior to laws on condition 
of reciprocity, t.e., if the treaty in any particular case is likewise observed 
by the other party state. Under France’s 1946 Constitution, its treaties 
were to be superior to statutory law of France, and there was no specifica- 


17 Cmd. 1098 (July, 1960), Appendix A. Another passage, which refers, not directly 
to international law, but to a standard frequently employed in treaties, is that part of 
the Cyprus Constitution which binds the Republic to accord ‘‘by agreement on appro- 
priate terms’’ most-favored-nation treatment to Greece, Turkey and the United Kingdom, 
respectively, for ‘‘all agreements, whatever their nature ...’’; specifically excepted 
from the rule are the Treaty for the Establishment of the Republie of Cyprus and the 
treaty with the United Kingdom concerning bases and military facilities. Omd. 505, 
pp. 97-103. The provisions concerning most-favored-nation treatment are understand- 
able in light of the history of the period of several years just before the Cypriots gained 
independence. 8 Art. 7, par. 2 (emphasis added). 

9 Robert R. Wilson and Robert E. Clute, ‘‘Commonwealth Oltizenship and Common 
Status,’? 57 AJ.LL. 566-587 (1968). 

The reference to the Nigerian Constitution is to that of 1960, which has now been 
replaced by a new Constitution. . 

10 Constitutions of Gabon (Art. 54); Central African Republie (Art. 89); Ohad 
(Art. 65); Dahomey (Art. 56); Republic of Cameroun (Art. 40); Malagasy (Art. 
18); Mauritania (Art. 46); Niger (Art. 56); Senegal (Art. 58); Togo (Art. 57); 
Tunisia (Art. 58). The last-mentioned country does not have in its provision a require- 
ment of reciprocity. Cyprus, in Art. 169(3) of its Constitution, specifies reciprocity 
as a condition on which treaties will have force superior to that of any municipal law. 
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tion of reciprocity as a condition.1! Wording in the new French Constitu- 
tion, and in the constitutions of the new states which have contained similar 
provisions, raises questions as to how reciprocity is to be defined and who 
is to decide whether it exists ‘‘dans chaque cas,’’ in the sense of the wording 
in the constitutions. There is also the question of whether evidence of 
reciprocity would be adequate if it were based upon executive acts or, 
if the other party state is one in which the courts interpret and apply 
treaties, in the form of decisions by municipal courts. There seems to be 
sound basis for the opinion that the new constitutional formula was not 
intended to be contrary to what one observer has called ‘‘international 
common lew.’’** For the purpose of national law, reciprocity would not 
necessarily be an implied condition in the absence of an express constitu- 
tional provision. There is possible precedent in a decision of the United 
States Supreme Court to the effect that non-performance by a foreign state 
with which the United States had concluded a treaty (of extradition) 
would not of itself permit the judiciary in the United States to declare 
the treaty void, although it might, for the reason indicated, have become 
voidable so that the Executive could take steps to terminate it.** 

A provision which would appear to be a novel one is that in the new 
Turkish Constitution (1961) whereby that country’s Grand National As- 
sembly has power to declare a legal state of war in cases considered to be 
legitimate by international law. Any application of the provision would 
presumably take into account general commitments in universal or nearly 
universal form, such as the Kellogg-Briand Pact for the Renunciation of 
War as an Instrument of National Policy, and the Charter of the United 
Nations.* A provision that is not novel is that in the 1959 Constitution of 
Tunis whereby, without referring in words to international law, there is 
a rule that political refugees shall not be extradited.*° (There is here no 
implication, of course, that, apart from such a rule as that in the Tunisian 
Constitution, such extradition might be required under international law; 
the apparent effect is to emphasize rather than to make a new rule.) 

11 The 1946 Constitution of France provided that treaties should have force superior 
to that of statute law, but did not include provisions concerning reciprocity. The more 
recent constitution apparently makes a distinction between ‘‘treaties’’ and ‘‘inter- 
national agreements’’; while the President negotiates the former, in the case of the 
latter he is merely informed. On the point that under the 1946 Constitution the Presi- 
dent was only informed of the conclusion of international agreements, see A. deLaubadére, 
“La Constitution Française de 1958,’’? 20 Zeitschrift fiir Auslindisches Öffentliches 
Recht und Völkerrecht 506-561, at 549-551 (1960). On tha 1958 Constitution generally, 
see Dorothy Pickles, The Fifth French Republic (1960). 

12 Nruen Quoc Dinh, ‘‘La constitution frangaise de 1958,’’ 75 Revue de Droit Inter- 
national Public et de Science Politique 515-564, at 649-551 and 561 (1959). The 
writer raises the question of whether the state could denounce the treaty; if not, he 
submits that the treaty would remain binding in the international sense. 

18 Charlton v. Kelly, 229 U.S. 447 (1913). 

14 Cf. Hamza Eroğlu, ‘La constitution turque et les relations internationales,’’ 1961 
Turkish Year Book of International Relations 62-90, at 85. 

15 With this may be compared Art. 15 of the Mexican Constitution of 1917, by which 
‘‘No treaty shall be authorized for the extradition of political offenders... .’’ 2 
Peaslee, Constitutions of Nations 418 (1950). 
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Still another type of reference to the general law is that in the 1962 
- Constitution of Pakistan authorizing the Central Legislature of that coun- 
‘try to make laws concerning ‘‘offenses against the law of nations.’’*¢ 
There is comparable wording in Article I, Section 8, paragraph 10, of the 
United States Constitution. This clause was utilized to sustain an indict- 
ment under a statute in a situation where the power of Congress to enact 
a criminal law was questioned.?? 

International law is of course applicable between states even without any 
express constitutional provisions making it a part of national law. Such 
provisions may have utility in situations where more than one construction 
of municipal enactments might reasonably be followed, or where (as in 
cases affecting aliens) the limits of national legislative power are in ques- 
tion. The device of relating international law in general (or some part of 
it) to municipal law through express wording obviously does not relieve 
tribunals or legislatures from the continuing task of determining what the 
rules of international law are. Direct or indirect references in constitu- 
tions to such an international organization as the United, Nations under- 
line the increasing prominence which the principal organization has come 
to have in the international legal system. 

In general, the newly emergent states of Asia and Africa whose constitu- 
tions have been examined do not therein explicitly challenge the body of 
rules that comprise international law on the ground that these rules are 
the product of imperialism or colonialism. Much, obviously, depends upon 
those who interpret the provisions which make reference to international 
law or some parts of it. A realistic view would seem to be that the ‘‘inter- 
national law habit’’ will not necessarily be effectively promoted through 
mere wording in national constitutions. What is accomplished under the 
types of clauses that have here been noted seems more likely to depend upon 
the constructive approach, vision and good faith of rulers and judges rather 
than upon the skill of draftsmen. 

Roperr R. Wirson 


LEGAL ASPECTS OF THE PANAMA CASE 


On February 4, 1964, the representative of Panama on the Council of 
the Organization of American States presented a request for a Meeting 
of Consultation of Foreign Ministers under the Treaty of Reciprocal 
Assistance. The basis of the invocation of the Rio Treaty was alleged to 
be ‘‘an unprovoked armed attack” on January 9-10 against the territory 
and civil population of Panama, made by the armed forces of the United 
States stationed in the Canal Zone, leaving several Panamanians dead and 
more than a hundred wounded and creating ‘‘a situation that endangers 
peace in America.”’ 


16 Art. 182 and Third Schedule, par. (£). The paragraph immediately following lists 
foreign and extraterritorial jurisdiction, admiralty jurisdiction, and offenses com- 
mitted on the high seas and in the air. 

17 United States v. Arjona, 120 U. S. 479 (1887). 
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At an earlier meeting of the Council on January 10 it had been: agreed 
by the parties to have recourse to the services of the Inter-American Peace 
Committee, and the Council elected Chile to replace the United States. 
The Committee, now consisting of representatives of Argentina, Colombia, 
Dominican Republic, Venezuela, and Chile, undertook its task promptly, 
taking the first available plane for Panama and immediately holding inter- 
views with the President of Panama and other officials. The task of the 
Peace Committee was not primarily one of investigation of the facts occur- 
ring on January 9-10, although the Committee did find that the riots 
were due to profound sentiments of nationalism in Panama, in which 
‘Castro elements” participated, and that the North American inhabitants 
of the Zone had not contributed to solving the problem of living together 
in the region. 

But in spite of strenuous efforts to bring the parties together, restore 
diplomatic relations and start discussion of the various problems created 
by the Canal, the proposals of the Peace Committee were frustrated by 
the insistence of the Panamanian Government that the bases of agreement 
to ‘‘negotiate’’ the issues, in the English text ‘‘discuss,’’ must be under- 
stood to mean a ‘‘revision of the Treaty of 1903.1 This the representa- 
tives of the United States were unwilling to agree to, stating that, while 
they were ready to discuss everything relating to the Treaty of 1903, they 
could not pledge themselves in advance to revise it. The result was that 
the Peace Committee was unable to bring about a solution; and when on 
February 4 the representative of Panama on the Council asked for a 
Meeting of Consultation, the Peace Committee considered that its functions 
had terminated. 

At an earlier Meeting of the Council on January 31 the representative 
of Panama had asked for a Meeting of Consultation under the Rio Treaty, 
charging an aggression on the part of the United States; and the Council 
was now meeting on February 4 to decide upon the request. The repre- 
sentative of Panama renewed the charges made at the earlier meeting 
and the representative of the United States contested them as before. 
No facts were before the Council to determine responsibility for the events 
of January 9-10, the charges of the representative of Panama and the 
denial of the representative of the United States remaining no more than 
statements for the record. 

Could a Meeting of Consultation under the Rio Treaty be called under 
such circumstances? Article 6 of the Rio Treaty? provides that a meeting 
of the Organ of Consultation may be called by reason of ‘‘an aggression 
which is not an armed attack’’ only if ‘‘the inviolability or the integrity 
of the territory or the sovereignty or political independence’’ of the 
American state should be affected by it. The condition in Article 6 was 
clearly intended to prevent summoning the Ministers of Foreign Affairs 


1 Text of 1903 Treaty in B A.J.LL. Supp. 180 (1909). For other treaties pertaining 


to the Panama Canal, sea Appendix to 1918 Proceedings, American Society of Inter- 
national Law 283-309. 2 Text in 48 AJ.LL. Supp. 63 (1949). 


438 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 58 


unless the situation was sufficiently serious to justify the inconvenience 
to which they would be put. Did it appear that the alleged aggression had 
met the conditions of Article 6? It was quite clear that it had not; at 
any rate no conclusion could be drawn, since the facts asserted by Panama 
and contested by the United States were not before the Council. 

But at this point political motives took precedence over technical inter- 
pretations of the Rio Treaty. Here was the powerful United States 
accused by a small state of aggression! It would never do to deny the 
small state the protection of the Rio Treaty. The representative of 
Argentina, among others, made it clear that in voting for the Meeting of 
Consultation there was no question of a commitment as to where the fault 
lay, the important thing was to bring about a settlement. The representa- 
tive of Chile alone protested the application of the Rio Treaty, which he 
contended was directed towards serious situations involving, as the treaty 
said, the independence and sovereignty of the state, not a mere temporary 
riot that had long since terminated. The representative of the United 
States, although not entitled to vote on the draft resolution, explained that 
he shared the doubts of the representative of Chile whether the Rio Treaty 
was the appropriate mechanism, noting that the real issue which divided 
Panama and the United States was not the alleged act of aggression. While 
he failed to specify what the ‘‘real issue’’ was, it was obvious to all from 
the report of the Peace Committee that the revision of the Treaty of 1908 
was the actual objective of the Panama claim. But inasmuch as he was 
anxious for the fullest investigation of the facts, and it had been made 
clear by those who had spoken in favor of invoking the Rio Treaty that it 
was not to be ‘‘taken in any sense as a judgment on the charges made,” 
he was agreeable to the invocation of the treaty in accordance with the 
terms of the resolution. 

The draft resolution was then adopted by a vote of 16 to 1, and the 
Council was now competent to act provisionally as Organ of Consultation 
and to put into effect procedures and practical measures which neither 
the Peace Committee nor itself as Council could have undertaken. In its 
provisional capacity the Council then met in closed session as a Committee 
of the Whole, and authorized the Chairman to appoint five of its members 
to act as a committee of investigation and conciliation. It should be noted 
that a larger majority of two-thirds will be required to take decisions under 
the Rio Treaty, in contrast to the mere majority required to call the Organ 
of Consultation. The new committee, bearing the ponderous name of 
Special Delegation of the General Committee of the Organ of Consultation 
in the Conflict between Panama and the United States, consists of the 
representatives of Paraguay (Chairman), Brazil, Costa Rica, Mexico, and 
Uruguay. 

Query, was the invocation of the Rio Treaty necessary as the only means 
by which the Council could be given competence to take the necessary 
measures to bring the parties together and, if need be, impose a settlement 
or at least prevent a conflict? The competence of the Council under the 
Charter is limited; but it can be as broad as required when the Council 
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is acting provisionally under the Rio Treaty, that is, for the period until 
the Organ of Consultation meets. The Peace Committee was limited under 
its Statute to bring about a settlement to which both parties would agree. 
Beyond that it could not go. Again, there were numerous treaties of 
arbitration and conciliation available, but they could be put into effect 
only with the co-operation of the parties in dispute. The Pact of Bogotá, 
adopted at the Conference of 1948, carried some degree of compulsory 
character, but it had not been ratified by the United States, and in any case 
its procedures would have been too complicated for prompt action. It 
would seem that the Council, when confronted with the dispute, could have 
appointed on its own initiative a committee to determine the facts of the 
case as a necessary condition of deciding whether the Organ of Consultation 
should be called. But conceding this point, which is not in line with the 
general practice of the Council, the competence of the Council would then 
have come to an end. In consequence, the invocation of the Rio Treaty 
on February 4 would appear to have been, if not necessary, the most 
expedient means of giving to the Council the competence needed to meet 
the situation. 

Has the precedent of invoking the Rio Treaty for a situation less than 
an act of aggression involving the independence and territorial integrity 
of a state weakened the treaty as the chief instrument of maintaining law 
and order in the Hemisphere? That it may lead to other cases of appeal 
for minor controversies is of little consequence. The Council can readily 
dispose of them when they arise. On the other hand, the inter-American 
security system lacks what might be called a procedure of summary juris- 
diction. In the formulation of the draft of the Rio Treaty it was clear 
that the delegates to the Conference at Quitandinha were unwilling to give 
to the Council in Washington any such powers to maintain the peace as 
had been given two years earlier to the Security Council of the United 
Nations. In cases of emergency, where important and urgent problems 
were at issue, a Meeting of Foreign Ministers, described as the Organ of 
Consultation, must be called. 

But here a curious situation has developed which has made it possible 
for the Council to waive the restrictions upon its powers which the framers 
of the Rio Treaty believed it necessary to impose. Article 6 of the Rio 
Treaty provides that, when the conditions for the invocation of the treaty 
have been met, ‘‘the Organ of Consultation shall meet immediately’’ to 
agree upon the measures to be taken. The word ‘‘immediately’’ must now 
be interpreted to mean ‘‘in due time,’’ for the practice of the Council has 
been, as in the present case, to fix the date and place of the meeting as 
may appear convenient (oportunamente). In a number of cases the 
Council, given by the invocation of the treaty the competence to act pro- 
visionally, has in fact been able to meet the threat to the peace, and then 
has called off the Meeting of Consultation without so much as apologizing 
to the Foreign Ministers for keeping them in a state of technical expecta- 
tion. The explanation is simple: that a situation may appear for the 
moment to justify invoking the Rio Treaty and then later be brought to 
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a solution by the provisional measures taken by the Council, thus sparing 
the Foreign Ministers the long trip confronting them, and, as might 
be expected, without protest on their part. Convenient as this rule of 
what might be called customary law has been, it is doubtful whether a 
formal amendment of the Rio Treaty to that effect would obtain the neces- 
sary support. 

One more item of interest: The Charter of the Organization of American 
States provides in Article 39 that a Meeting of Foreign Ministers may 
also be held to consider ‘‘problems of an urgent nature and of common 
interest to the American States,’’® and a number of such meetings have 
been held, the last being at Santiago, Chile, in 1959. The Panama situa- 
tion could clearly have been included under this provision and a strained 
interpretation of the Rio Treaty avoided. But in cases under Article 39, 
where the urgency of the problem does not imply an immediate threat to 
the peace, the Council is not given the power to act provisionally and the 
Ministers themselves must meet in response to the invocation. Obviously, 
therefore, the Council will be hesitant to call a Meeting of Consultation 
under Article 39 unless the circumstances justify an actual assembly of 
the Foreign Ministers; and obviously also the provision of Article 39 is 
of no use in meeting situations calling for prompt action. 

With respect to the Treaty of 1908, which the Government of Panama 
insists on revising, the question might be raised whether the treaty has not 
long since lost in part its bilateral character and become, in respect to 
the United States, an obligation to all the world. The governments of 
other states, American and non-American, have come to rely upon the 
service of the Canal as an essential part of their foreign commerce. To 
raise the tolls of the Canal for other purposes than the necessary and 
proper administration of the Canal, as, for example, to pay an unreasonable 
rental for the use of the Zone, would be a wrong to the nations using the 
Canal which they might properly resent. Where a treaty confers privi- 
leges upon third states, even without the assumption of any obligations on 
their part, the rule of prescription may well apply. It is in accord with 
the general principles of international law that prescriptive rights may 
be acquired after a long period of use during which states have adjusted 
their commerce to the facilities at first freely offered them.* 

Whether a particular memorandum of June 15, 1962,° setting forth an 
agréement between President Kennedy and President Chiari, constitutes 
an obligation to reconsider the Treaty of 1903 is of little consequence. 
The treaty has already been revised several times, the latest formal revision 
being the Treaty of 1955, which increased the rental of the Zone and 
removed a number of the minor complaints in respect to the employment 


3 Text in 46 AJIL. Supp. 43 (1952). 

4 Bee Roxburgh, International Conventions and Third States, for the views of publ- 
cists; also Harvard Research Draft on Law of Treaties, Art. 18, 29 A.J.I-L. Supp. 661 
(1935). f 

5 See Washington Post, Feb. 9, 1964, p. A 14. 
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of Panamanians and the relations between the Zone and the City. It 
would appear that there is still a case for the adjustment of other grievances 
and irritations resulting from two communities of unequal social standards 
and different national traditions living side by side, and it may well be 
a fair criticism of the United States that too little effort has been made 
to relieve the tensions that made possible the unhappy events of January 
9-10. This aspect of the problem is clearly included in the statements 
of the representative of the United States on the Council. 

But the adjustment of these grievances, more or less serious as they 
may be, is not the question at issue, which is the administration of the 
Canal as a public service to all the world. Behind the Treaty of 1903 is 
the Hay-Pauncefote Treaty, by which the United States gave a pledge 
that the Canal would be ‘‘open and free to the vessels of commerce and 
of war of all nations observing these Rules, on terms of entire equality,’’ 
implying that the Canal was not to be used as a mere instrument of transit 
for the benefit of the United States, but was to be administered as a public 
service for the commerce of all the world. As an international public 
utility, its administration should only be changed in the presence of clear 
evidence that some other form of joint or common administration would 
make the Canal a more efficient public utility, including obviously the secu- 
rity of the Canal. Thus far, no evidence has been brought forward to that 
effect. Larger interests are at stake in the revision of the Treaty of 1903 
than the appeasement of the nationalistic feelings of the people of Panama. 


C. Q. Fenwiox 


8 See editorial, ‘‘The Treaty of 1955 between the United States and Panama,’’ 49 
AJL. 543 (1955). 


NOTES AND COMMENTS 


DOCUMENTATION ON THE WORKING OF THE EUROPEAN HUMAN RIGHTS MACHINERY 


During the first years of the operation of the Convention for the Protec- 
tion of Human Rights and Fundamental Freedoms, signed at Rome on 
November 4, 1950 (Huropean Convention on Human Rights), access to the 
documentation of the organs it has established ‘‘to ensure the observance 
of the engagements undertaken by the High Contracting Parties’’ in the 
Convention (the European Commission of Human Rights, European Court 
of Human Rights) and of the organ of the Council of Europe, in which it 
has vested authority to have a share in this task, the Committee of Minis- 
ters, was rather difficult. This was due, in part, to the fact that under 
the Convention the Huropean Commission of Human Rights meets in cam- 
era (Article 33); that the states concerned are not at liberty to publish 
the Commission’s report on the facts of a case and its opinion whether the “ 
facts found disclose a breach by the state concerned of its obligations 
under the Convention (Article 31 (1) and (2)); and that it is contemplated 
in the Convention that the Committee of Ministers shall publish the report 
ag a sanction (Article 32(2)) if the state party concerned has not taken 
satisfactory measures prescribed by the Committee in a case where a 
violation of the Convention has been established. 

In recent years this state of affairs, unsatisfactory for the student, has 
fundamentally changed and the European human rights authorities now 
are among the best-documented international organs. 

The beginning was made when, by a resolution of February 6, 1958, the 
' Committee of Ministers of the Council of Europe authorized the publi- 
cation of a Yearbook of the European Convention on Human Rights and 
when the Commission resolved that, when it is deciding on the admissibility 
or otherwise of applications, it performs a judicial function and its decisions 
on admissibility as distinct from its report on the substance can therefore 
be published. So far four volumes of the Yearbook have appeared. They 
cover, respectively, the years 1955, 1956 and 1957 (Volume I), the years 
1958 and 1959 (Volume II), the year 1960 (Volume IIT) and the year 1961 
(Volume IV).? In addition, the Secretariat of the Council of Europe pub- 
lishes, in advance of their publication in the Yearbook, selected decisions 
in mimeographed form under the title Collection of Decisions of the Euro- 
pean Commission of Human Rights. Volumes 9 (January, 1963) and 10 
(September, 1963) contain the texts of selected decisions rendered in 1962 
and 1963. 


12 Yearbook of the European Convention of Human Rights (to be cited as ‘‘Year- 
book’? hereinafter) (1957-1958): Foreword and p. 174, respectively. 

3 Reviewed in this Jovrwa, Vols. 55, pp. 200 and 1019 (1961), 67, p. 166 (1963), 
and 58, p. 543 (1964). 
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In one of two inter-state disputes between Greece and the United King- 
dom Government as the authority then responsible for the international 
relations of Cyprus, the Commission submitted its report on the facts of 
the case and on the question whether a violation of the Convention had 
occurred. While the Committee of Ministers was seized of the question, 
Greece, Turkey and the United Kingdom succeeded im reaching agreement 
on the future status of Cyprus and the Committee decided, on the joint 
proposal of Greece and the United Kingdom, that no further action was 
called for.2 The Commission’s report has not been made public. 

In the case of another ‘‘Inter-State Application,” Austria v. Italy, con- 
cerning events in the Province of Bolzano (Bozen) it has been made known, 
so far in a press release only, that in its report the Commission had come 
to the conclusion that the provisions of the Convention had not been vio- 
lated by the Italian authorities and that the Committee of Ministers agreed 
with the reasoning of the Commission.* 

In one case, Nielsen v. Denmark, the publication of an extract from the 
report of the Commission on the substance (which was to the effect that 
the facts found disclosed no breach of the Convention) was authorized by 
the Committee of Ministers in view of the wish expressed to this effect 
by the Danish Government.® In another case, De Becker v. Belgium, the 
report of the Commission, which was unfavorable to the respondent govern- 
ment, was made public as part of the documentation of the European Court 
of Human Rights, which will be referred to later in this note. 

In two cases relating to Austrian criminal appeals procedure (Ofner v. 
Austria and Hopfinger v. Austria), the report of the Commission (excluding 
the part which describes the attempts at effecting a friendly settlement) 
has been published, together with the decision of the Committee of Minis- 
ters. In these two cases the Commission came to the conclusion that the 
provisions of the Convention had not been violated and the Committee 
of Ministers agreed.’ 

In two other cases (Pataki v. Austria and Dunshirn v. Austria), also 
relating to Austrian criminal appeals procedure, the Commission had 
reached the conclusion that the appeals proceedings before an Austrian 
Court of Appeal in the trial against the two petitioners, conducted on 
the basis of the Austrian law as it was then in force, were not in conformity 
with the Convention. However, following negotiations between represen- 
tatives of the Austrian Government and the President of the Sub-Commis- 
sion with a view to reaching a friendly settlement within the meaning of 
Article 28 of the Rome Convention, the Austrian Government proposed, 
and the Anstrian Parliament eventually enacted, new legislation. One 
statute, enacted in 1962, amended the controversial provisions of the Aus- 
trian Code of Criminal Procedure pro futuro, and another, enacted in 1968, 
amended the law retrospectively in favor of the successful petitioners to 


32 Yearbook 175 et seg. (1958-1959). 

4 Council of Hurope, Directorate of Information, Press Release O (63) 39, Oct. 24, 
1963. 54 Yearbook 490 et seg. (1961). 

o Council of Europe. The Cases of Ofner and Hopfinger (Strasbourg, 1963). 
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the Commission. The Commission then stated that by the adoption of the 
new legislation ‘‘a new remedy has been made available to the applicants, 
and they are now entitled to have their cases re-examined by the Austrian 
tribunals under a procedure which will not give rise to the objections which 
the Commission has expressed concerning the previous proceedings.’’ The 
Committee of Ministers agreed, expressed its satisfaction at the legislative — 
measures introduced by the Austrian Government to ensure the full appli- 
cation of the Convention, and decided that no further action was required. 
The report of the Commission and the Ministers’ decision were published 
in full." 

The hearings of the European. Court of Human Rights are public, unless 
the Court in exceptional circumstances decides otherwise. No difficulty 
as to accessibility has, therefore, arisen. The Court’s judgment in the 
Lawless case (Preliminary Objections and Questions of Procedure) of 
November 14, 1960, and the judgment in the same case (Merits) of July J, 
1961, were published, inter alia, in the Yearbook of the European Conven- 
tion.® A judgment in the same case (Questions of Procedure) of April 7, 
1961, was, before the Court started its own publications, available only in 
mimeographed form.?° 

In October, 1962, however, the Court amended its Rules of Court. While 
the original Rule 52 had been to the effect that ‘‘the Registrar shall be 
responsible for the publication of judgments and of such other decisions 
and documents whose publication may have been authorised by the Court,” 
under the text of 1962 he shall also publish ‘‘documents relating to the 
proceedings including the report of the Commission but excluding any 
particulars relating to the attempt to reach a friendly settlement; reports 
of public hearings; any document the publication of which is considered 
as useful by the President of the Court.’’™ 

As a consequence, the Registry has started two series of publications of 
the Court: 

Series A: Judgments and Decisions. In this series the three judgments 
rendered in the Lawless case and the judgment in the De Becker case of 
March 27, 1962 (by which the Court decided to strike the case off its list) 
have appeared. 

Series B: Pleadings, Oral Arguments, Documents. In this series the 
complete documentation of the De Becker case, including the full text of 
the report of the Commission, has been printed.* It is expected that a 
corresponding volume covering all stages of the Lawless case will appear at 
the beginning of 1964. 


7 Council of Europe. The Cases of Pataki and Dunshirn (Strasbourg, 1968). 

8 Rule 18 of the Rules of Court of the European Court of Human Rights, adopted 
pursuant to Art. 55 of the Convention on Sept. 18, 1959, Strasbourg, 1960; also in 2 
Yearbook 2 et seq. Of, Art. 46 of the Statute of the International Court of Justice. 

®8 Yearbook 492 et seg. (1960) and 4 ibi. 438 et seg. (1961); 56 A.J.I.L. 171, 187 
(1962). 

10 Verbatim Report of the Hearing held by the Chamber of the Court from April 7 
to April 11, 1961 (mimeographed), English version, pp. 24-25. 

_ 114 Yearbook 10 (1961). Italics added, 1% B.OLR., Series B, 1962. 
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In the course of 1963 the Convention of 1950 *® as supplemented by a Pro- 
tocol of 1952 ** has been supplemented or amended by three more additional 
Protocols: Protocol No. 2 conferring upon the European Court of Human 
Rights competence to give advisory opinions,"® Protocol No. 3 amending 
Articles 29, 30 and 34 of the Convention, and Protocol No. 4 ‘‘securing 
certain rights and freedoms other than those already included in the Con- 
vention and in the first Protocol thereto.’’ 2" 


Eeon ScHWwELB 


THE CEYLON OIL EXPROPRIATIONS 


By the Ceylon Petroleum Corporation Act of May 29, 1961, the Ceylon 
Petroleum Corporation was created and powers were given to the Minister 
of Trade and Commerce to vest in the Corporation 


any movable or immovable property, other than money, which had 
been, or is being or is or was intended to be, used for 

(a) the importation, exportation, storage, sale, supply, or distri- 
bution of petroleum, or 


(b) the carrying on of such other business as may be incidental 
or conducive to the purposes referred to in paragraph (a).2 


In April, May and June, 1962, properties belonging to the oil companies 
operating in the country, namely, Shell, Esso and Caltex, were so vested. 
The three companies maintain that the total value of the property so expro- 
priated is in the neighborhood of Rs. 40 million ($8 million), while of this 
amount the two American companies claim Rs. 20 million ($4 million ap- 
proximately). More recently, Act No. 5 of 1963, passed on August 22, 
1963, states that after January 1, 1964, the Corporation will have the 
exclusive right to import, sell, export or distribute most petroleum prod- 
ucts.? The three oil companies estimate that the total losses incurred by 
them as a result of their being put out of business would amount to Rs. 100 
million (about $20 million). 

The Government of Ceylon takes the view unofilcially that the property 
so far taken over is not worth as much as is claimed, and that the compen- 
sation due when the oil companies go out of business will not be as much 
as Rs. 100 million. The amount of compensation to be paid has not been 
agreed upon by the parties nor has any compensation been paid, to date, 
although procedure has been set in motion under the Act for the payment 
of compensation. 


18 European Treaty Series, No. 6; 1950 U.N. Yearbook on Human Rights 418 et seq.; 
45 A.J.LL. Supp. 24 (1951). 

14 European Treaty Series, No. 9; 1952 U.N. Yearbook on Human Rights 411-412; 
48 A.J.LL. 301 (1964). 

15 Huropean Treaty Series, No. 44; 58 A.J.LL. 831 (1964). 

16 European Treaty Series, No. 45; 58 AJIT. 883 (1964). 

17 European Treaty Series, No. 46; 68 A.J.L.L. 884 (1964). It might be useful to 
add that, in the travaux préparatoires, what eventually beeame Protocol No. 4 had been 
ealled the draft ‘‘Second Protocol’’ to the Convention. 

1 Bec. 84, Act No. 28 of 1961; 1 Int. Legal Materials 126 at 137 (1962). 

2 Bec. 5B. 2 Int. Legal Materials 951 at 952 (1968). 
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On February 7, 1963, the United States Government suspended aid to 
Ceylon under the Hickenlooper Amendment and issued a statement in 
which it said, inter alta: 


The Government of the United States did not then and does not now 
contest the right of Ceylon as a sovereign state to nationalize private 
property. However, when such property belongs to a citizen or a 
company of a foreign country the payment of prompt, adequate and 
effective compensation is required by international law.* 


It was also stated that the Government of Ceylon had not taken appropriate 
steps to pay compensation because it did not ensure the prompt payment 
of compensation representing the full value of the property as required by 
international law. 

The Ceylon Government replied in a communiqué issued on February 8, 
1963, that ‘‘it was at all times ready and willing to pay compensation to 
the oil companies and that, in fact, provision for that purpose already 
existed in the Ceylon Petroleum Corporation Act.’’* Chapter IV, sections 
44 to 54, of that Act, concedes the right to compensation of those whose 
property had been expropriated. 

In spite of the controversy raging between the capital-exporting countries 
of the West and the Soviet bloc regarding the duty to compensate where 
property of aliens is nationalized, and the views expressed by certain 
writers,° it is significant that the Government of Ceylon has accepted the 
obligation to pay compensation. This is also in keeping with the General 
Assembly Resolution of December 14, 1962, in which it was said that 
“appropriate compensation” should be paid in case of expropriation, na- 
tionalization or requisitioning.*® It is also important as an admission by 
one of the less developed countries in the light of the statement made in 
the recent Sabbatino case that the court declined ‘‘at this time to attempt 
a resolution of that difficult question’’ of compensation,’ 

Although compensation has not been paid, though over a year has elapsed, 
it is proposed to examine the legislation passed by the Ceylon Government 
in the light of the traditional formulation and understanding by the 
capital-exporting countries of the international law relating to the pay- 
ment of compensation. No doubt at the present moment this is an area 
of the law which is, perhaps, even more controverted than the requirement 
of compensation itself. The following analysis is offered without prejudice 
to the answers to the questions that arise in this department of the law. 

Traditionally it has been maintained by the capital-exporting countries 


8U. 8. Information Service Bulletin of Feb. 8, 1968, as reported in the Times of 
Ceylon of Feb. 9, 1963. 4 Ibid. 

5 See, 6.g., De Visscher, Théories ot Réalités en Droit International Public 288 (1953); 
Friedman, Expropriation in International Law 206 (1958); Freeman, Denial of Justice 
577 (1988); and Fischer Williams, ‘‘International Law and the Property of Aliens,’’ 
9 Brit. Yr. Bk. Int. Law 1 et seg. (1928). 

6 Res. A/1808 (XVII), Dec. 14, 1962; 57 AJ.LL. 710 (1968). 

1 807 F. 24 845; reported in 56 A.J.I.L, 1088 at 1101 (1962). 
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that compensation must be ‘‘adequate, prompt and effective.’’® This re- 
quirement is strictly interpreted by these countries.® 

As to the amount of compensation which touches on the adequacy of the 
compensation, Section 47 of the principal Act states: 


(1) The amount of compensation to be paid under this Act in respect 
of any property vested on any date in the Corporation shall be the 
actual price paid by the owner for the purchase of such property and 
an additional sum which is equal to the reasonable value of any addi- 
tions and improvements made to such property by any person who was 
interested, or if such purchase price is not ascertainable, be an amount 
equal to the price which such property would have fetched if it had 
been. sold in the open market on the day on which the property was 
vested in the Corporation: 

Provided that where such property consists of movable property or 
anything attached to the earth or permanently fastened to anything 
attached to the earth, a reasonable amount for depreciation shall be 
deducted from the amount which represents the price actually paid 
for its purchase by the person entitled to the compensation payable in 
respect of such property, if such compensation is based on such price. 

(2) Where any right, interest or benefit in any movable or immova- 
ble property derived under the terms of any arrangement, agreement 
(formal or informal), lease or notarially executed instrument is vested 
in the Corporation, the amount of compensation to be paid under this 
Act shall be the actual price paid by the holder for the acquisition of 
such right, interest or benefit: 

Provided that a proportionate amount shall be deducted on account 
of me period for which the holder has enjoyed such right, interest or 
benefit. 


Priority is given to the purchase price of property or rights, with allow- 
ance being made for depreciation (except in the case of land), improvement 
and user as the case may be. It is only where the purchase price is not 
ascertainable that the market value of property on the day of vesting is to 
be the criterion. The principle based on the purchase price has not been 
mentioned in international law so far in connection with the ‘‘adequacy”’ 
of compensation. It has always been maintained that it is the market value 
of the property that is to be the basis for the calculation of compensation. 
Further, in the case of ‘‘rights, interests and benefits’’ in movable or im- 
movable property under the above legislation, the market value is not an 
alternative at all. 

Two further points may be made here: (1) The standard given priority 
in the Act is generally likely to be less advantageous to the oil companies 
than the market value because property, rights, interests and benefits have 
appreciated in value to such an extent that that value in a normal market 


8See the U.K. Memorial in the Anglo-Iranian Oil Oo. Case (U.K. v. Iran), LOW. 
Pleadings, Oral Arguments and Documenta 106 (1951). 

s In this context the recent statement of Lord McNair, that compensation should be 
paid either at the time the property is taken or that reasonable steps for the payment 
of compensation should be taken (see ‘‘'The Seizure of Property and Enterprises in 
Indonesia,’? 6 Neth, Int. Law Rev. 218 at 243 (1959)), is important in this connection 
as & concession. 
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would have been greater than the purchase price plus the value of im- 
provements, less depreciation. (2) No provision is made for the artificially 
depressed market which would have prevailed for the property of the 
companies on the day of vesting as a result of the impending expropriation. 

Further, in regard to the future profits and good will likely to be lost 
by the expropriation and nationalization of the industry, Section 8 of the 
amending Act reads: 


Save as otherwise expressly provided by this Act no person shall be 
entitled to compensation from the Government or any Minister or the 
Corporation or any Director, officer, servant or agent of the Corpora- 
tion for any loss, damage or injury incurred by him whether directly 
or indirectly or by way of business or otherwise by reason of the opera- 
tion of any of the provisions of this Act. , 


There can be no doubt that the provision was intended to avoid having 
to pay compensation for loss of future profits or good will. It has not 
been clearly laid down in any international decision that, where compensa- 
tion is being paid for property and businesses lawfully taken over, loss 
of good will and future profits should be compensated, although, in certain 
decisions involving damages for unlawful interference with property, such 
elements have been included in the calculation of damages.7° But it is 
generally understood that the traditional view requires these elements to 
be considered in the assessment of compensation. The above provision 
also eliminates compensation for any indirect losses that might be ineurred, 
which again is contrary to the traditional view of the law. As for the 
principal Act, since specific provision is made for the calculation of com- 
pensation on certain strict bases, it may be concluded that these elements 
are excluded in the case of investitures made thereunder, except insofar 
as they may constitute a part of the market value of specific property wher- 
ever that may be a relevant consideration. It is an interesting but moot 
point whether a distinction can be made between loss of business and good 
will resulting from a complete prohibition of an alien’s private enterprise 
and that which results purely from an expropriation of particular items of 
property for the purposes of the traditional view of the international law 
on the matter. 

No mention is made specifically in this Act of losses resulting from the 
expropriating legislation which might accrue because certain properties 
are rendered valueless or of reduced value because of the prohibition of 
continued private activity in the oil business. This would apply to both 
immovable and movable property which is not taken over by the Cor- 
poration. But it would appear that Section 8, above quoted, purports to 
eliminate such losses from the assessment of damages. Although the point 
has not been specifically discussed in connection with the traditional view, 
it would seem that such losses were required to be compensated under it, 
since the idea behind that concept of ‘‘adequacy’’ is that the alien should 

10 See, ¢.g., The Case Concerning the Factory at Chorzów (Olaim for Indemnity— 


Merits), P.C.LJ., Series A, No. 17 (1928) at 51-52; and The Vinland Case (Admin. 
Dec. No. 7, U. 8.-German Mixed Claims Commission), 7 Int. Arb. Awards 248, 
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be put in the same position financially as he would have been in, had 
he been allowed to continue carrying on business in the absence of the 
legislation. 

As to the time of payment and the form of payment, Section 53 of the 
Act of 1961 states: 


The mode and manner of payment of compensation under this Act shall 
eed by the Minister in consultation with the Minister of 
ance, 


According to the English canons of statutory interpretation, which are also 
applied in Ceylon, there is a presumption that a statute is to be interpreted 
80 as to be consistent with international law, unless there is clear indication 
to the contrary. This provision gives discretion to the Minister of Trade 
and Commerce both in regard to the form of payment and the time of 
payment perhaps, if a broad construction can be given to the words ‘‘mode 
and manner of payment.’’ This section would thus govern both the 
promptness and the effectiveness of the payment. It is submitted, however, 
that it is not clear that the Act purports to override international law. 
Hence, this provision can be read subject to the qualification ‘‘in accord- 
ance with international law.” If the traditional view of the law that 
compensation must be paid in a lamp sum and in convertible currency is 
correct, then it is open to the aliens concerned to question any action of the 
Minister of Trade and Commerce which violates these rules in a local court 
of law under the Act and even at an international level before an inter- 
national tribunal. 

The principal Act also sets up a Compensation Tribunal to assess the 
compensation..? It says in Section 65 (4) that ‘‘An award of the Tribunal 
shall be final and shall not be called in question in any court.’’ Conse- 
quently the local courts cannot be resorted to in order to question any 
assessment of the amount of compensation due which is made by the Com- 
pensation Tribunal, but it does not take away the jurisdiction of the courts 
in regard to other matters. Thus, if the Compensation Tribunal or the 
Chairman of the Petroleum Corporation delays taking action required by 
the statute to expedite payment of compensation, for instance, the local 
courts may be resorted to for an order of mandamus to compel these officers 
to act. Similarly, if the Minister of Trade and Commerce defies interna- 
tional law in determining the mode and manner of payment, the local courts 
have jurisdiction to determine the question. In short, local remedies are 
available either by reference to the Compensation Tribunal, which is in- 
tended to be an impartial body, or the courts, so that the rule of local 
redress is not excluded. However, on the question of the assessment of 
compensation, if the oil companies propose to question the validity of the 
principles set out in the Act according to international law, it would appear 
that the remedies available are obviously futile and the rule of exhaustion 


21 See The Cooperative Committee on Japanese Canadians v, Atty.-Gen. for Canada, 
[1947] A.O. 87 at 104, where the principle was recognized as valid. 
12 Part V, Sees. 55—65. 
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will be excluded,” because the Compensation Tribunal is bound by the 
express words of the Act and there is no resort to the local courts from 
a finding of the Compensation Tribunal. If, however, it is proposed to 
question the legality of any other action to the exclusion of the amount 
of compensation, then the oil companies must refer to the local courts; or 
it is possible that their actions may be prescribed under the local law, 
which is not below the international minimum standard, and they might 
lose their right to an international arbitration because a defense that local 
remedies had not been exhausted could then succeed. 


CHITTHARANJAN AMERASINGHE * 


FIFTY-RIGHTH ANNUAL MEETING OF THE SOCIETY, APRIL 23-28, 1964 


Tus MayrLowrr Horm, WasHinaton, D. O. 


PROGRAM 


CAUSING COMPLIANCE WITH INTERNATIONAL LAW 
THURSDAY, APRIL 23, 1964 


2:15 p.m. 


Panel: What are Appropriate Compliance Objectives? 
Chairman: Herbert W. Briggs, Cornell University 
Panelists: Richard A. Falk, Princeton University: ‘‘Compliance as Deter- 
mined by Us, by Them, or Impartially?’’ 
Saul H. Mendlovitz, Rutgers Unwerstty School of Law: “Breaking Rules 
and Respecting Decisions.” 
Julius Stone, University of Sydney: ‘‘Realistic Compliance Goals.’’ 


5:15 p.m—Informal Reception 
8:15 p.m. 


Panel: Enforcing International Law against One Country through Domestic 
Litigation in Others 

(Jointly sponsored with the American Branch of the International Law 
Association) 

Chairman: Willis L. M. Reese, Columbia University School of Law 

Panelists: Edward D. Re, Chairman, Foreign Claims Settlement Commis- 
sion: ‘Domestic Adjudication Plus Lump-Sum Settlement as an 
Enforcement Technique.”’ 

(Second panelist to be announced) 
Commentator: Myres 8. MeDougal, Yale Law School 


13 See the Finnish Ships Arbitration (1934), 3 Int. Arb. Awards 1479. 
* Leeturer in Law in the University of Ceylon. Formerly Foundation Law Student of 
Trinity Hall, Cambridge, and Research Fellow of Harvard University. 
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Conference on Teaching and Research: Threats and Law 
Chairman: Wesley L. Gould, Department of Political Science, Northwest- 
ern University 
Panelists: Dean Q. Pruitte, University of Delaware: ‘‘Foreign Policy De- 
cisions, Threats and Sanctions.’’ 
Jan F. Triska, Department of Political Science, Stanford University: 
“Different Perceptions of Agreements and Disagreements.’’ 
Charles A. McClelland, Institute for Research on International Be- 
' havior, San Francisco State College: ‘‘Teaching the Rôle of Law in the 
Cold War.” 
Commentator: Brunson MacChesney, Northwestern University School of 
Law 
FRIDAY, APRIL 24, 1964 


9:15 am. 


Panel: Compliance During Hostilsties 
Chairman: Rear Admiral Robert D. Powers, Jr., U.S.N., Deputy Judge 
Advocate General of the Navy 
Speaker: Richard R. Baxter, Harvard Law School: ‘‘Reciprocity, Self- 
Restraint and the Laws of War—Lessons from Recent Experience.” 
Commentators: Benjamin Forman, Assistant General Counsel, Interna- 
tional Affairs, Department of Defense 
Gordon B. Baldwin, Professor of International Law, Naval War College 
Colonel Howard 8. Levie, St. Louis University School of Law 


Panel: Using a Country’s Own Legal System to Cause It to Respect Inter- 
national Rights 

Chairman: Covey T. Oliver, Universtiy of Pennsylvania Law School 

Panelists: Richard B. Lillich, Syracuse University College of Law: ‘‘The 
Effectiveness of the Local Remedies Rule Today.” 

David R. Mummery, of the New Zealand Bar and the University of 
Virginia: ‘‘Increasing the Use of Local Remedies by Plaintiff Govern- 
ments.’ 

2:15 p.m. 


Panel: Persuading Governments to Accept Procedural Solutions 
Panelists: Lawrence F. Ebb, Stanford University Law School: ‘‘Strength- 
ening the Incentives for Procedural Solutions of Commercial and 
Economic Disputes.’’ 
Soia Mentschikoff, University of Chicago Law School: ‘‘Disagreement 
on Substantive Standards, and What to do About It.” 
Stephen Gorove, University of Denver College of Law: ‘‘Lessons From 
the Control of Peaceful Uses of Atomie Energy in Huratom.’’ 


Panel: Public Opinion as a Force toward Compliance 

Chairman: G. W. Haight, of the New York Bar 

Panelists: E. Whitney Debevoise, of the New York Bar: ‘‘Lessons from 
Organizations like the International Commission of Jurists in Focus- 
ing Publie Opinion.’’ 
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H. C. L. Merillat, Vice President and Executive Director of the Society: 
‘The Several Rôles of Professional Opinion.’’ 

Krzysztof Skubiszewski, Docent, University of Poznan, Poland, and 
Visiting Scholar, Columbia University: ‘‘The General Assembly as 
an Organizer of Opinion.’’ 

Gabriella Lande, Center of International Studies, Princeton University: 
“The Changing Effectiveness of United Nations Resolutions.’’ 


7:00 p.m. 
ANNUAL DINNER 


Presidential Address: James Nevins Hyde 
Speaker: The Honorable W. Averell Harriman, Under Secretary of State 


SATURDAY, APRIL 25, 1964 
9:30 a.m. 
Business Meeting and Election of Officers of the Society 
. 2:15 p.m. 


Panel: Economic Sanctions as a Means of Influencing Governments 

Panelists: Howard J. Taubenfeld, Southern Methodist University School 
of Law: ‘‘From Ethiopia, 1935, to the Foreign Assistance Act of 
1963—What Have We Learned ?”’ 

Cecil J. Olmstead, New York University: ‘Foreign Aid as an Effective 
Means of Persuasion.’’ 

The Honorable Winthrop G. Brown, Deputy Commandant for Foretgn 
Affairs, National War College, former U. 8. Ambassador to Laos: 
‘‘Problems in Trying to Use Aid as an Instrument of Political Pres- 
sure.’’ 1 - 


Philip C. Jessup Student Moot Competition (Arranged by the Association 
of Student International Law Societies). 


INSTITUTE OF AIR AND SPACE LAW, MCGILL UNIVERSITY 


The Institute of Air and Space Law of McGill University will begin its 
fourteenth session on September 15, 1964. Established in 1951 under the 
directorship of John Cobb Cooper for the purpose of providing facilities 
for advanced study and fundamental research in international air law,* 
the Institute now includes space law in its fields of study and research. It 
provides a one-year course of studies which include international public 
and private air law, space law, comparative law of carriers’ liability, eco- 
nomics of air transport, and government regulation of air transport. A 
second year is devoted to preparation and submission of a thesis for the 
Master of Laws degree. Professor Maxwell Cohen, of McGill University 
Faculty of Law, is Director of the Institute and head of the teaching staff, 


1800 46 A.J.LL. 144 (1962). 
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which includes not only members of the McGill Law Faculty but also repre- 
sentatives of the International Civil Aviation Organization, International 
Air Transport Association, and legal practitioners in the field. 

Applicants for admission must hold a law degree of high standing from 
an approved law school in any part of the world, or must have an equiva- 
lent professional standing. A thorough working knowledge of English is 
required. Candidates who also have a knowledge of French will be given 
preference. All candidates must present evidence of the subjects covered 
by their prior law studies, which should include international law, and of 
their scholastic or professional standing, together with two suitable 
references. 

Information regarding admission requirements and scholarships which 
are available through the Institute may be obtained by writing to The 
Director, Institute of Air and Space Law, 3644 Peel Street, Montreal 2, 
Quebec, Canada. 


ACADEMY OF AMERICAN AND INTERNATIONAL LAW—ADDENDUM 


With reference to the note in the January issue of the JouRNAL (p. 160) 
regarding the Academy, it has been brought to our attention that ad- 
mission is not limited to foreign students. Applicants for fellowships, 
however, must reside or have domicile outside the United States. 

E.H.F. 


LEGAL ADVISERS AND FOREIGN AFFAIRS 


A book entitled Legal Advisers and Foreign Affairs will be published 
late in May, 1964, for the American Society of International Law by 
Oceana Publications, Inc. The book describes the organization and pro- 
cedures, in twelve different countries, for bringing legal advice to bear on 
decision-making in foreign affairs. It also discusses the relationship of 
‘law?’ to ‘‘policy’’ in foreign affairs and the varied rôles of legal advisers, 
including their work in the United Nations and with the International 
Bank for Reconstruction and Development. 

Legal Advisers and Foreign Affairs contains a summary report of a 
meeting of legal advisers and scholars from twelve countries, the United 
Nations Secretariat, and the World Bank, held under the auspices of the 
Society at Princeton, New Jersey, September 20-22, 1968. James Nevins 
Hyde, President of the Society, was chairman of the conference. The 
volume also contains background papers, presented by scholars and of- 
ficials from the countries represented, describing organization and pro- 
cedures within their governments. 

An important addition to the relatively sparse literature on rôles and 
functions of legal advisers in foreign affairs, and a valuable source of in- 
formation on practices and organizational problems within various govern- 
ments, Legal Advisers and Foretgn Affairs will be available at the end of 
May for a price of four dollars ($4). Orders may be placed with book- 
dealers or directly with Oceana Publications, 40 Cedar Street, Dobbs 
Ferry, New York. 


CONTEMPORARY PRACTICE OF THE UNITED STATES 
RELATING TO INTERNATIONAL LAW 


The material for this section has been prepared by a committee consisting 
of Haroto S. Burman, Sranuey L. Conen, Tuomas T. F. Huana, and 
Sytvia E., Nisan, under the chairmanship of Riomam B. Bier, all of 
the Office of the ‘Legal Adviser, Department of State. Mr. ALFRED P. 
Rusin, of the Office of the General Counsel, Department of Defense, has 
provided the committee with material originating in the Department of 

ense 


TREATIES 


Accession—extended participation in general multilateral treaties con- 
cluded under the auspices of the League of Nations—formulas for participa- 
tion—‘ States Members of the United Nations or its Specialised Agencies” 
versus “AN States” formula 


During the debate in Committee VI (Legal) at the Seventeenth Session 
of the General Assembly in 1962, a question arose as to the participation 
of new states in certain technical and non-political multilateral treaties 
concluded under the auspices of the League of Nations, which contain pro- 
visions limiting participation to specifie categories of states, notably those 
which the Council of the League invited to accede. The demise of the 
League of Nations had resulted in the closing of these treaties. It was 
decided at the Seventeenth Session of the Assembly that participation in 
such treaties should be extended to new states, and that the International 
Law Commission should study the question and report to the Assembly at 
its Eighteenth Session. The International Law Commission suggested in 
its report; that the General Assembly adopt a resolution designating an 
organ of the United Nations to fulfill the League Council’s functions under 
the treaties, thus opening the treaties to participation by states invited by 
the United Nations organ. 

In accordance with this recommendation, a resolution was introduced 
at the Highteenth Session by nine Powers, under which the Assembly would 
decide that it was the appropriate organ of the United Nations which 
should exercise the power conferred by the treaties on the Council of the 
League to invite states to accede to these treaties, and would request the 
Secretary General to consult with parties to the treaties and to invite new 
states to accede to those treaties which were still in force and of interest 
to states. 

A sharp political debate developed, however, over the question of the 
category of states to be invited. An amendment was tabled by certain 
states proposing that the Secretary General invite ‘‘any state’’ to accede 
to the treaties. This formula has commonly been referred to as the ‘‘all 
States” formula. Other states tabled an amendment requesting the Secre- 


1 Reprinted in 58 A.J.LL. 241 (1964). See pp. 805-818 bid. 
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tary General to extend invitations to participate in the treaties to ‘‘each 
State Member of the United Nations or of a specialized agency.” This 
latter formula is the traditional United Nations formula for inviting states 
to accede to treaties and to participate in United Nations conferences. A 
compromise amendment was eventually suggested by four Powers, under 
which the Secretary General would be requested to invite ‘‘each State which 
is a Member of the United Nations or of a specialized agency or a Party 
to the Statute of the International Court of Justice, or has been designated 
for this purpose by the General Assembly.’’ This amendment embodied 
the so-called ‘‘Vienna Convention’’ formula, and would include, in addi- 
tion to all Members of the United Nations and all states designated for 
invitation by the Assembly, such states as the Federal Republic of Germany, 
the Holy See, Kuwait, Lichtenstein, Monaco, San Marino, the Republie of 
Korea, the Republic of Viet-Nam, and Switzerland. At the November 18, 
1968, Plenary Session of the General Assembly, a Czechoslovakian amend- 
ment embodying the ‘‘all States’’ formula was defeated and a resolution * 
embodying the four-Power compromise ‘‘Vienna Convention’’ formula 
was adopted. 

' Prior to the vote in Plenary Session, the United States position support- 
ing the compromise ‘‘Vienna Convention’’ formula and opposing the Czech- 
oslovakian amendment embodying the ‘‘all States’? formula was sum- 
marized by Mr. Stephen M. Schwebel, representing the United States, in 
a statement from which the following excerpt is taken: 


The delegation of the United States opposes . . . the amendment pro- 
posed by the delegation of Czechoslovakia.... That amendment, if 
adopted, would reverse the decision arrived at in the Sixth Committee and 
would incorporate in the resolution a direction to the Secretary-General to 
invite ‘‘any State’’ to become a party to the treaties in question. Thus 
the resolution, if so amended, would incorporate the ‘‘all States’’ formula. 

My delegation opposes adoption of the Czech amendment for eight reasons. 

First, the tradition of this Assembly has uniformly been to confine 
invitations in circumstances like these to States Members of the United 
Nations and the Specialized Agencies. It has never adopted the ‘‘all 
States’’ formula. It should not do so today. 

Second, this Assembly has never adopted the ‘‘all States’’ formula where 
invitations are to be extended to States becanse that formula is unwork- 
able. It would require the Secretary-General to decide what entities not 
States Members of the United Nations and the Specialized Agencies are 
States. This is a burden the Secretary-General should not, and will not, 
assume. The Under-Secretary General for Legal Affairs has told us that. 
The Secretary-General quite understandably would not venture to pass 
upon the alleged statehood of East Germany, Estonia, Oman, and so forth. 
It is not his province to do so; and to request him to do what he has told 
us he eannot and will not do is hardly a constructive or becoming procedure. 


2 Resolution 1903 (XVIII). 
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Third, this Assembly has never adopted the ‘‘all States’’ formula where 
invitations are to be extended to States because that formula is inappro- 
priate as well as unworkable. It is perfectly natural that the United Na- 
tions, in calling a conference on consular relations or in acting as successor 
to the League of Nations, should limit its invitations to those within the 
family of the United Nations and the Specialized Agencies. 

Fourth, the very great majority of the membership of the United Nations, 
of this Assembly, does not recognize the Statehood of the entities, not States 
Members, whose attempted accession would be in question. Not recognizing 
these entities as States, why should we vote to enter into treaty relations 
with them? Particularly why should we so vote when failure to enter into 
these treaty relations with these unrecognized entities would not be preju- 
dicial to the important interests of any of us? 

Fifth, were the draft resolution to be amended as Czechoslovakia pro- 
poses, it is doubtful that the resolution as a whole would be acceptable 
to many of the Members of the League who are represented here, and whose 
assent is necessary, as the draft resolution declares, if it is actually to be 
operative. Many of these former Members of the League might not be 
willing to accept this resolution if doing so requires them to enter into 
treaty relations with entities they do not recognize as States. Thus adop- 
tion of the Czech proposal extending an invitation to ‘“‘any State’’ would 
promise to destroy the possibility of implementing the resolution as a whole. 
It would promise to render the consideration of this item by two sessions 
of the International Law Commission and two sessions of the General As- 
sembly fruitless. 

Sixth, the limited test ban treaty, far from serving as a precedent for 
adoption of the “all States” formula, is a precedent for not adopting the 
“all States’’ formula, For, such were the difficulties in the case of the 
test ban treaty that the original signatories decided that there should 
be not one but three depositaries with which accession to the treaty might 
individually be made. Accession by signature of the treaty in one of the 
three capitals does not necessarily imply treaty relations with other parties. 
But in the United Nations there are not three depositaries. There is only 
one, the Secretary-General. And it is the Secretary-General alone who is 
requested to extend invitations to accede. Thus the limited test ban treaty 
cannot be correctly cited as a precedent for adoption of the ‘‘all States” 
formula. 

Seventh, neither can cases in which the General Assembly has called 
upon all States to do or refrain from doing certain things—as in the Congo 
resolutions—be properly viewed as a precedent for adoption of the ‘‘all 
States’? formula. Such hortatory and injunctive calls by the General 
Assembly did not require the Secretary-General to communicate with enti- 
ties not States Members. They did not require him to accept accessions 
to legal instruments from entities not States Members. Article 2, para- 
graph 6 of the Charter has always provided that: ‘‘The Organization shall 
ensure that States which are not Members of the United Nations act in 
accordance” with the Organization’s principles ‘‘so far as may be neces- 
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sary for the maintenance of international peace and security.” But that 
paragraph has never been thought to require or suggest that invitations 
to participate in treaties concluded under United Nations auspices, or 
invitations to accede to treaties such as those before us, shall be extended 
to ‘‘any State’’ or ‘‘all States.”’ 

Highth, the ‘‘Vienna formula,’’ proposed by Jamaica and other delega- 
tions, and incorporated in the draft resolution before us, represents a 
genuine measure of compromise among the various views in this Assembly. 
The United States Delegation has accepted it in a spirit of compromise. 
It was unanimously accepted in Vienna. What persuasive objection can 
any delegation raise against it now? The text of the draft resolution now 
incorporates the ‘‘reasonable compromise’’ to which reference was made a 
moment ago. 

Gentlemen, the issue raised by the amendment of the delegation of 
Czechoslovakia is a serious one. It is to be treated seriously, with full 
appreciation of the consequences its adoption would entail. For the reasons 
advanced by my delegation and others, the Czechoslovak amendment should 
be voted down. 


(U. S. Mission to the United Nations, Press Release No. 4807, Nov. 18, 1963.) 


Unitren Nations 


Petitioners—tmmumity from legal process—relation between the Head- 
quarters Agreement and extradition agreements 


In November, 1968, Captain Enrique Galvio, a Portuguese national 
and former Governor General of Angola and an opponent of the adminis- 
tration of President Salazar of Portugal, requested that the Fourth Com- 
mittee (Trusteeship) of the United Nations General Assembly grant him 
a hearing so that he could testify on conditions in Portuguese overseas 
territories. Mr. Galvão, a leading participant in the seizure of the Portu- 
guese passenger liner S.S. Santa Maria in 1961, had been granted asylum 
in Brazil following that incident, and was residing in Brazil at the time of 
his request. On November 11, 1963, Ambassador Sidney R. Yates, United 
States representative, made the following statement in the Fourth Com- 
mittee with regard to Mr. Galvéo’s request: 


I have asked for the floor briefly at this point to bring to the Committee’s 
attention certain factors in connection with the request for a hearing we 
are now considering. Let me say first, we do not object to Mr. Galvao’s 
appearance. We desire only to point out possible consequences of Mr. 
Galvao’s appearance before this Committee. This Committee should be 
fully aware it could raise serious problems because of certain unique aspects 
of his situation. Granting the request for a hearing could set in motion 
a sequence of events which could pose most serious consequences for Mr. 
Galvao. Because it could be later asserted that responsibility for those 
consequences rested in part with the Committee, I believe the Committee in 
reaching its decision should give careful thought to certain factors. 
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I would point out, Mr. Chairman, that the United States has extradition 
agreements with some 78 countries. Under these agreements, a country 
has the right to undertake measures to extradite persons accused, in that 
country, of serious crimes. 

First of all, let me make clear at the outset that there is no question that, 
if Mr. Galvao is invited to appear before this Committee at UN headquar- 
ters, the United States will—as in the case of other petitioners—take the 
necessary steps to enable him to travel to the headquarters district, in 
accordance with Section 11 of the Headquarters Agreement. However, the 
members of this Committee will also be aware that Section 11, while entit- 
ling invited persons to travel to the headquarters district, and contemplat- 
ing routine measures of protection while they are in transit, does not grant 
them immunity from legal process. Such immunity is granted by Section 
15 of the Headquarters Agreement, whose benefits are limited by its own 
terms, to resident representatives of members of the Organization, and to 
certain members of their staffs. Accordingly, Mr. Galvao, while present in 
the United States, would not enjoy immunity from legal process. 

May I note, in passing, that while the United States is not party to the 
General Convention on Privileges and Immunities of the United Nations, 
the situation would in no way be changed if we were party, since the 
General Convention does not confer any immunity on invitees. 

As members of the Committee are aware, the Government of Portugal 
seeks custody over Mr. Galvao in connection with certain serious charges, 
alleging criminal acts. It may be that some of these charges, at least by 
name, might prove to come within terms of the Extradition Convention of 
May 7, 1908 between Portugal and the United States. Accordingly, it 
would appear very likely that the Government of Portugal will initiate 
proceedings in the courts of this country for Mr. Galvao’s extradition. 

The United States is prepared as I noted earlier to comply fully with 
its obligations under the Headquarters Agreement. At the same time, 
however, neither the Government nor the courts of this country have any 
choice but to comply with whatever legal obligations they may have under 
the Extradition Convention. In the light of these considerations, we think 
it Incumbent upon the United States Delegation to set forth this situation 
unequivocally to the Committee in order that its decision regarding the 
issuance of an invitation or the granting of the request for a hearing to 
Mr. Galvao may proceed without any possible misunderstanding. 

Mr. Chairman, in view of these considerations, we suggest that the Com- 
mittee, rather than granting Mr. Galvao’s request for a hearing, might wish 
to invite him to submit a statement in writing or make an audiotape re- 
cording which could be heard by the Committee. While we recognize that 
such a procedure is not as satisfactory as having a petitioner present in 
person, it would, nevertheless, permit Mr. Galvao to submit his views to the 
Committee and would at the same time eliminate the difficulties I have 
deseribed. 


(U. S. Mission to the United Nations, Press Release No. 4297, Nov. 11, 1968.) 
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The Fourth Committee subsequently granted the request for a hearing. 
Mr. Galvio came to the United Nations from Brazil on December 9, gave 
his testimony on the same day, and returned to Brazil on December 10. 


RECOGNITION OF GOVERNMENTS 
Recognition of Provisional Government of Viet-Nam 


On November 7, 1963, the Department of State issued the following press 
release relating to recognition by the United States Government of the new 
Government of the Republic of Viet-Nam: 


On Friday morning, November 8, Saigon time, the United States 
Ambassador to Viet-Nam will deliver to the Vietnamese Foreign Office 
a note replying to a Vietnamese note dated November 5 which had 
called attention to the expressed desire of the new Vietnamese Govern- 
ment to maintain and strengthen the friendly relations already existing 
between the Republic of Viet-Nam and the United States. In its note, 
the Government of the United States states that it shares with the pro- 
visional government of the Republic of Viet-Nam the strong hope that 
the cordial relations between our two countries will continue as in the 
past and develop further to our mutual benefit in the future. 

The note delivered by the Ambassador is an expression of recogni- 
tion of the present Government of Viet-Nam by the United States 
Government. 


(Dept. of State Press Release No. 570, Nov. 7, 1968; 49 Dept. of State 
Bulletin 818 (1963).) 


DreLomMatTio Missions 


Travel restrictions—offictal personnel of certain Eastern European coun- 
tries 


On November 12, 1968, the Department of State issued the following 
press release headed ‘‘United States Establishes Closed Areas For Official 
Personnel of Bulgarian, Czechoslovak, Hungarian, Polish and Rumanian 
Missions in U. 8.’’: 


In separate notes delivered today to the diplomatic missions in the 
United States of Bulgaria, Czechoslovakia, Hungary, Poland and Ru- 
mania, the United States informed these governments that for reasons 
of national security, we have been obliged to declare certain areas of 
the conterminous United States (that is, the United States excluding 
Alaska and Hawaii) closed to travel by official personnel of those coun- 
tries’ diplomatic, consular and United Nations establishments in this 
country. These Hastern European countries generally maintain zones 
closed to travel of official American personnel. 

The closed zones take into account the security requirements of 
United States defense establishments vital to the security not only of 
the United States but of its Allies. 

The establishment of the closed areas will take effect immediately. 


(Dept. of State Press Release No. 580, Nov. 12, 1963; 49 Dept. of State 
Bulletin 860 (1963).) 
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To indicate the general content of the five United States notes, the text 
of the note from the Secretary of State to the Minister of the Rumanian 
People’s Republic, dated November 12, follows: 


The Secretary of State presents his compliments to the Honorable 
the Minister of the Rumanian People’s Republic and has the honor to 
refer to the note of May 21, 1963, from the American Legation in 
Bucharest to the Rumanian Ministry of Foreign Affairs concerning 
the United States desire to terminate the requirement for notification 
of travel by official personnel of the Rumanian Missions in the 
United States and the American Legation in Bucharest. On August 
6, 1963, the Rumanian Foreign Ministry, in a note to the American 
Legation in Bucharest, also indicated its desire to terminate the 
travel notification requirement. 

The Government of the United States, taking account of the above- 
mentioned exchange of communications, has decided reciprocally to 
terminate the requirement of notification of travel in the conterminous 
territory of the United States (that is, the United States excluding 
Alaska and Hawaii) by official personnel of the Rumanian Legation 
in Washington and of the Rumanian Permanent Mission to the United 
Nations in New York. At the same time, the United States Govern- 
ment has been obliged for reasons of national security to declare 
certain areas of the conterminous United States closed to travel by 
official personnel of the Rumanian Legation in Washington and of 
the Rumanian Permanent Mission to the United Nations. These 
closed zones are approximately proportionate in area to those existing 
in the Rumanian People’s Republic. 

A list of counties of the United States which are closed to further 
travel by the official Rumanian personnel designated above is ap- 
pended. The establishment of closed zones will take effect immedi- 
ately. The termination of the requirement of notification of travel 
for the official Rumanian personnel designated: above in the United 
States shall take effect at such time as the Rumanian Government 
shall signify its assent to the termination of similar travel notification 
procedures for official United States Legation personnel in Rumania. 


(49 Dept. of State Bulletin 861 (1963).) 


BERLIN 
Right of access—stoppage of convoys 


On November 6, 1968, the United State Government delivered to the 
Government of the U.S.S.R. a note protesting the stoppage on November 
4 of an American convoy on the autobahn to Berlin. The text of the 
note follows: 


The Government of the United States most emphatically protests 
the continued interference by the Soviet military authorities with the 
movement of Allied convoys between West Berlin and West Germany 
on the Berlin-Helmstedt Autobahn. 

An eastbound United States Army convoy which reached the Ma- 
rienborn checkpoint at 0901 Greenwich mean time on November 4, was 
held up by the Soviet military authorities. They first of all insisted 
-that the personnel of the convoy dismount. When this was not ac- 
cepted, they demanded that the tailgates of some vehicles be lowered. 
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When this too was refused, they prevented the convoy from pro- 
ceeding, 

These demands seem to indicate a deliberate intent to interfere with 
the free movement of Allied convoys on the autobahn to Berlin. 
They are totally without justification and are in contradiction with 
the established procedures followed up to the present time by the 
Allies. The pertinent procedures currently in effect were com- 
municated by the three governments to the Soviet military authorities 
last October 29. As part of their rights relating to Berlin, the 
French, American and British Governments possess the right of un- 
restricted access to Berlin which right has been confirmed by quadri- 
partite agreements. They exercise this right of access in accordance 
with procedures which have been followed as a means of insuring an 
orderly flow of traffic on the autobahn. It is not for the Soviet 
authorities to impose restrictions upon the exercise by the Three 
Powers of their rights in this domain. 

The United States Government wishes to indicate very clearly to 
the Soviet Government that it considers the action taken against the 
American convoy at the Marienborn checkpoint as an inadmissible 
attempt to prejudice the Allied right of free access to Berlin. 

The arbitrary nature of this unjustified Soviet action is emphasized 
by the very different treatment accorded on November 5 to closely 
similar British and French convoys despite the fact that the proce- 
dures followed by these convoys were identical to the procedures fol- 
lowed by the American convoy. 

The United States Government requests the Soviet Government 
immediately to instruct its military representatives in Germany to 
bring to an end, once and for all, these hindrances. The United States 
Government will hold the Soviet Government responsible for all con- 
sequences of the failure to comply with this request. 


(Dept. of State Press Release No. 566, Nov. 6, 1963; 49 Dept. of State 
Bulletin 818 (1963).) 


In a note of November 21, 1963, the Soviet Government rejected the 
United States protest and asserted that the detention of the American con- 
voy was brought about by an attempt by American military personnel 
to violate existing procedures for transit of personnel through the Soviet 
control point. The text of the United States note of December 18, 1963, 
replying to the Soviet note of November 21, follows: 


In connection with the note of November 21 from the Ministry of 
Foreign Affairs the United States Government wishes to make clear 
that the convoy procedures now in force, as communicated to Soviet 
representatives in Germany on October 29, are intended to facilitate 
the orderly and safe flow of traffic on the autobahn. The United 
States, British and French convoys of November 4 and 5 followed 
these procedures, as have subsequent convoys. 

The basic Allied right of free and unrestricted access to Berlin 
is in no way limited by procedures used since the summer of 1945, 
which have been intended solely to insure orderly and safe autobahn 
traffic. 


(Dept. of State Press Release No. 630, Dec. 18, 1968; 50 Dept. of 
State Bulletin 8 (1964).) 
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ANTAROTIOA 


Antarctic Treaty—exercise by the United States of right of inspection— 
designation of observers 


On November 18, 1963, the Department of State issued the following 
press release headed ‘‘Appointment of United States Observers for the 
Antarctic Inspection”: 


The Secretary of State has appointed nine U. S. Antarctic ob- 
servers, including two alternates, to carry out inspections by the 
United States in Antarctica during the 1963-1964 austral summer 
season (November-March). Each of the twelve signatory powers 
may undertake inspections under the treaty. The United States 
decision to conduct inspections under the provisions of the Antarctic 
Treaty, which entered into force on June 23, 1961, was announced 
on September 13, 1963.1 It was pointed out at that time that in- 
spections are not based on any anticipation that there have been 
treaty violations. 


i + + e * 


In designating each appointee as a U. S. Antarctic observer under 
Article VII of the Antarctic Treaty, Secretary Rusk stated: 


‘The purpose of the inspection is to promote the objectives and 
insure the observance of the provisions of the Antarctic Treaty. You 
may expect to have complete freedom of access at any time to any 
or all areas of Antarctica. This includes all stations, installations, 
and equipment and all ships and aircraft at points of discharging or 
embarking cargoes or personnel in Antarctica, 

‘While performing inspections, you should bear constantly in mind 
that all states active in Antarctica have been both friendly and co- 
operative with the United States in matters relating to the continent, 
and it is the policy of the United States to preserve and enhance this 
situation, You should conduct your activities in compliance with 
this policy.” 


(Dept. of State Press Release No. 591, Nov. 18, 1968; 49 Dept. of State 
Bulletin 9382 (1968).) 


Fur SEALS 


Conservation—amendment of North Pacific Fur Seal Convention 


On November 29, 1963, President Johnson transmitted to the Senate for 
approval a protocol amending the 1957 interim Convention on Conserva- 
tion of North Pacific Fur Seals, which protocol was signed at Washington 
on October 8, 1968, on behalf of Canada, Japan, the Union of Soviet 
Socialist Republics and the United States. 


1 See Dept. of State Press Release No. 469, Sept. 18, 1968, reprinted in 49 Dept. of 
State Bulletin 518 (1968) and in ‘‘Contemporary Practies,’’ 58 A. J. I, L. 166 (1964). 
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The report of the Secretary of State, which was transmitted for the in- 
formation of the Senate, reads in part as follows: 


The provisions of the protocol were formulated by the North Pacific 
Fur Seal Conference held at Tokyo from February 18 through March 1, 
1963. The Conference, which was attended by the representatives of the 
four parties to the convention, was held for the purpose of considering the 
recommendations of the North Pacific Fur Seal Commission, adopted in 
Washington in November 1962, in accordance with article V, paragraph 
2(e), of the convention, and of determining what further agreements may 
be desirable in order to achieve the maximum sustainable productivity of 
the North Pacific fur seal herds, as provided in article XI of the conven- 
tion. The draft protocol adopted by the Conference and recommended to 
the parties to the convention included provisions based on the Commission’s 
recommendations for continuing the prohibition upon pelagic sealing and 
for amending the convention go as to direct the Commission to make a 
study of pelagic sealing. With minor editorial changes this draft protocol 
received the approval of all four Governments involved. 

The 1963 protocol extends and modifies the 1957 convention, an interim 
agreement with a 6-year basic term, and the only multilateral agreement 
currently in force with respect to the United States for the conservation 
of fur seals. The extension is for a further basic period of 6 years, which 
may be further extended. 

The dual purpose of the protocol, as of the convention itself, is, first, to 
continue the prohibition now being observed by the four Governments 
parties to the convention with respect to pelagic sealing, thus insuring 
the continuance of land killing at the breeding grounds, which the United 
States considers to be the best method of sealing, and, second, to provide 
a joint research program designed to provide, as appropriate, sufficient 
factual data to prepare the groundwork for a more permanent agreement 
or arrangements among the parties to conserve the valuable fur seal herds 
of the North Pacific Ocean and to maintain these herds at the level of 
maximum sustainable productivity. 

Among the modifications provided by the protocol are the following: 

(1) The protocol will relax in certain respects the research requirements 
of the interim convention, relieving the United States from the obligation 
to carry out certain types of research at a level which is considered as no 
longer useful. ... 

(2) Article VIII of the protocol will relieve the United States from 
the obligation to deliver additional fur seal skins to Canada and Japan 
when certain conditions exist in the western Pacific; concomitantly, it 
will eliminate the provision which permits the Soviet Union to withhold 
delivery of skins to Canada and Japan when those conditions exist. The 
U. S. delegation at the Conference considered that these provisions of the 
convention were no longer appropriate or reasonable, given (a) the present 
knowledge that pelagic research in the western Pacific at current levels 
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does not substantially affect the growth rate of the Asian herds; (b) the 
present knowledge that any reduction in the commercial kill of males on 
the Asian breeding grounds caused by pelagic research is much more than’ 
compensated for by the contribution to this kill by migrants from the 
Pribilof herds; (c) the absence of any economic interest in the Asian herds 
on the part of the United States. 

(3) The duties of the North Pacific Fur Seal Commission are expanded, 
by article V of the protocol, to include a study, followed by recommenda-: 
tions, as appropriate, as to whether or not pelagic sealing in conjunction 
with land sealing would, if permitted, adversely affect achievement of the 
objectives of the convention. 

(4) Article II, in accordance with a proposal of the Japanese delegation, 
consists of two additions to the subjects listed for research. 

In accordance with article XI, the protocol will enter into force upon 
the date of the deposit of the fourth instrument of ratification. If the 
protocol has not entered into force on or before January 31, 1964, the con- 
vention will continue to apply with respect to pelagic research for the 
seventh year, commencing October 14, 1968. If the protocol enters into 
force during the commercial sealing season of the seventh year, the 
amendment as provided in article VIII of the protocol, relating to an 
equitable division of the cost of pelagic research, will, however, apply... . 


(Senate Executive O, 88th Congress, Ist Session.) 


ALIENS 
Travel restrictions—revision of areas closed to Soviet citizens 


On November 12, 1963, the Department of State issued a press release 
headed ‘‘United States Revises Closed Areas for Soviet Citizens and 
Proposes Mutual Abolition or Reduction of Restrictions.’’ The press re- 
lease stated: 


In a note delivered today to the Soviet Embassy in Washington, 
the United States informed the Soviet Government of revisions of the 
system of closed areas restricted to travel by Soviet citizens in the 
United States. They do not apply to participants in the exchanges 
program or to Soviet citizen officials of the United Nations Secretariat. 

The revisions do not significantly alter the amount of territory in 
the United States closed nor the general characteristics of the re- 
strictions which have applied heretofore. The revisions do, however, 
reflect the continuing review of the system of closed areas which takes 
account of the security requirements of United States defense estab- 
lishments as well as restrictions placed on American citizens in con- 
nection with travel in the U.S.S.R. 

The United States note reiterated the United States desire for com- 
plete and mutual abolition of all travel restrictions and renewed the 
United States proposal that representatives of the two Governments 
meet to discuss the question. 

The closed area system was inaugurated in 1955 in response to 
Soviet restrictions initiated in 1941. 
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The press release then set forth the text of the United States note of 
November 12, 1963, with its enclosures. The text of the note, omitting the 
enclosures, follows: — 


The Department of State refers to note No. 8 of January 6, 1961, to 
the Embassy of the Union of Soviet Socialist Republics which dealt with 
restrictions applicable to Soviet citizens traveling in the United States. 
Reference is also made to the notes from the Secretary of State to the 
Ambassador of the Union of Soviet Socialist Republics of January 3, 1955, 
and November 11, 1957, which establish regulations concerning travel by 
Soviet citizens in the United States comparable to those previously im- 
posed by the Soviet Government on the movement of citizens of the United 
States in the Soviet Union. 

The United States Government first instituted a system of closed areas 
on January 3, 1955, as a result of the absence of any indication that the 
Soviet Government was willing to relax significantly its long-standing travel 
restrictions which have been in effect since 1941. The Department’s note 
of that date stated that, if the Soviet Government should liberalize its 
regulations restricting the travel of the United States citizens in the Soviet 
Union, the United States Government would be disposed to reconsider its 
regulations. In the eight years that have passed since that date, the 
United States has on a number of occasions reiterated its desire for mutual 
abolition of closed areas. For a short while in 1957, it appeared that the 
Soviet Government might consider reducing the barriers to travel. In its 
note of August 28, 1957, to the American Embassy at Moscow, the Ministry 
of Foreign Affairs of the Union of Soviet Socialist Republics stated that ‘‘it 
is ready to discuss with the Embassy the question of the exclusion from 
the list of cities and localities in the U.S.S.R. forbidden for visits by 
foreigners of a number of cities and localities in the U.S.S.R. on the basis 
of reciprocity.” The expectation raised by this note unfortunately was 
not fulfilled. 

In reply to the Ministry’s note, the Department on November 11, 1957, 
reiterated the United States Government’s desire for abolition of closed 
zones and proposed such an abolition. On May 22, 1958, the Department 
addressed a new note to the Embassy of the Union of Soviet Socialist 
Republics which offered concrete proposals for a mutual reduction of 
closed areas in the absence of an agreement to abolish restricted zones com- 
pletely, This proposal went without reply. On August 19, 1958, the 
Department once more reminded the Embassy that no response had been 
received to the United States proposals for easing travel restrictions. No 
reply was received to this note. On a number of occasions since August 
1958 the subject has been raised with Soviet officials by United States rep- 
resentatives. As of the present time, despite its professed willingness to 
discuss the travel restrictions question, the Soviet Government has still 
not even acknowledged the proposals of the United States Government. 

Not only has the Soviet Government remained unwilling to discuss the 
abolition or reduction of its impediments to free travel, but the Soviet 
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authorities have regularly applied travel restrictions in such a way as to 
close areas that are supposedly open. Parts of Central Asia and the 
Caucasus are regularly closed ‘‘temporarily’’ each year. -On the basis of 
the official notifications of the Ministry of Foreign Affairs of the Union 
of Soviet Socialist Republics, over 25 percent of the Soviet Union is for- 
mally closed to travel by foreigners. In practice, this percentage is con- 
siderably higher. 

The Government of the United States reiterates its firm preference for 
the mutual abolition of closed zones. 

The regulations contained in the Department’s notes of eee 3, 1955, 
November 11, 1957, and January 6, 1961 are hereby superseded. The 
Soviet Government will note that the areas closed in the United States 
continue to be reciprocal to those closed in the Soviet Union. 

These regulations will continue until further notice to apply to travel 
in the United States by Soviet citizens possessing valid passports issued 
by the Government of the Union of Soviet Socialist Republics, other than 
Soviet citizen officers and employees of the Secretariat of the United 
Nations while their conduct is a responsibility of the Secretary General 
of the United Nations, and other than Soviet citizens who are visiting 
the United States within the framework of the exchanges program as 
described in the Department’s note of July 6, 1962. 

Travel will continue to be permitted throughout the United States, except 
in the border zones described in enclosure No. 1, and in the states and 
counties listed in enclosure No. 2. Enclosure No. 3 lists open cities and 
transit routes in otherwise closed areas. 

Transit travel by railroad or commercial airlines through closed areas 
will continue to be permitted when such travel is necessary to reach open 
areas or open cities in otherwise closed areas. Soviet citizens engaging in 
such transit travel are not to leave the immediate vicinity of any air or 
rail terminal located in a closed area except when necessary to make air or 
rail connection for continuing the travel. The transit of closed areas by 
automobile or bus will be permitted only on the routes specified in enclosure 
3. As in the past, all resident Soviet citizens to whom these regulations 
apply with the exception of those temporarily admitted to the United States 
for some specific purpose which does not involve temporary residence in 
Washington, District of Columbia, or New York, New York, are required 
to submit official notification at least forty-eight hours in advance of any 
travel beyond any point more than twenty-five miles distant from the 
center of New York or Washington. Such official notification must con- 
tinue to include the names of all travelers, description of the itinerary, 
route numbers of all roads traveled by car listed in the order in which the 
roads are taken, identification of mode or modes of travel, and description 
of points and approximate duration of all stopovers. Notification will 
continue to be addressed to the Department of State, the Army, Navy, or 
Air Foree Foreign Liaison Offices, or the United States Mission to the 
United Nations in New York, New York, as appropriate. 

Soviet citizens will not be permitted to hire unchauffeured automobiles 
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during the course of a trip; nor are they to use as means of transportation 
helicopters or charter aircraft. 


(Dept. of State Press Release No. 579, Nov. 12, 1963; 49 Dept. of State 
Bulletin 855 (1963).) 


PASSPORTS 
Area restrictions—limitations on travel to Cuba 


On December 21, 1963, the Department of State issued the following press 
release relating to limitations on travel by American citizens to Cuba: 


Since January 16, 1961, it has been unlawful for Americans to travel 
to Cuba without a passport specifically validated for such travel. This 
prohibition should be understood by all Americans. 

The limitation on travel to Cuba is based on a number of factors. Pri- 
mary among them is the joint effort by the United States and other Ameri- 
can Republics to check the efforts of the Castro regime to subvert other 
countries in this Hemisphere. 

Since the informal meeting of Foreign Ministers of the American Re- 
publies in October 1962 when special consideration was given to the dangers 
of travel to Cuba for subversive training, the American governments have 
been cooperating through the Organization of American States to develop 
and carry out measures for the control of travel to that country.’ The 
governments of the Hemisphere have reluctantly taken these steps to limit 
the travel of their citizens, but they are necessary defensive measures 
against the continuing attempts by the Castro regime and its agents to sub- 
vert and destroy the free institutions of our neighboring American 
Republics. a 
: Under present conditions the prohibition against unauthorized travel to 
Cuba is, therefore, an essential part of this country’s foreign policy. 
Any United States citizen who travels to Cuba without a specifically vali- 
dated passport has both violated the law and directly impaired the conduct 
of our foreign affairs. 

Persons with a legitimate need to travel to Cuba may submit their pass- 
ports for validation in accordance with the Department’s practice. 

The Department of State has received information that several groups 
of American citizens may be planning to travel to Cuba during the Christ- 
mas holidays without specifically validated passports. Criminal penalties 
are provided under existing law to prevent such travel. Indictments are 
now pending against persons on the charge that they traveled to Cuba 
last summer without passports specifically validated for that purpose. 

Persons who may consider engaging in such travel should be on notice 
that if they do so, their passports will be withdrawn and they may be 
subject to criminal prosecution. 


(Dept. of State Press Release No. 640, Dec. 21, 1968; 50 Dept. of State 
Bulletin 10 (1964).) 


468 THE AMERIOAN JOURNAL OF INTERNATIONAL LAW [Vol. 58 


MANDATES AND TRUSTEESHIP 
South West Africa 


The agenda of the Highteenth General Assembly included an item on 
the question of South West Africa. On October 30, 1963, in the course 
of the consideration of this item by Committee IV (Trusteeship), Ambas- 
sador Sidney R. Yates, United States representative, stated, inter alia, the 
following: 


By extending the apartheid laws to South-West Africa the mandatory 
power is, in the view of my Government, clearly delinquent in its obligations 
to the international community and to the population of South-West Africa. 
These obligations are set forth explicitly in Article 2 of the mandate, which 
states that South Africa ‘‘shall promote to the utmost the material and 
moral well-being and the social progress of the inhabitants of the territory.” 

Mr. Chairman, my delegation believes not only that there is neither 
legal nor political basis for the apartheid laws in South Africa; there is 
also no moral basis for such laws anywhere in the world, let alone in a 
territory such as South-West Africa which has a clear international char- 
acter, which was given to the Government of South Africa as ‘‘a sacred 
trust of civilization.” 

My delegation believes, further, in the right of the people of South-West 
Africa to self-determination as promptly as the expression may be freely 
and responsibly exercised. We would be strongly opposed to any division 
of the Territory of Sonth-West Africa without the freely expressed consent 
of its people. We would be strongly opposed to the annexation by any 
state of all or any part of the territory without such consent. 


Mr. Chairman, I am sure that every member of this committee has 
watched with careful interest the progress of the case brought in the Inter- 
national Court of Justice against South Africa by Liberia and Ethiopia. 
As we all know, shortly after the adjournment of this committee’s delibera- 
tions last year, the International Court of Justice decided that it had 
jurisdiction to adjudicate upon the merits of the dispute. The Government 
of South Africa has, quite properly, accepted the Court’s decision, inasmuch 
as it has maintained its participation in the case. This is all to the good. 

As we have stated in the past, we believe the General Assembly should 
take no action which would affect the status of the mandate during the 
Court’s proceedings. My delegation believes that the members of the 
United Nations should place—and that most members do place—great im- 
portance on the rule of law in the conduct of international affairs. It is 
generally recognized that in ‘this case it is of the highest importance that 
any action taken by the United Nations rest upon a solid, legal foundation 
commensurate with the obligations of the world towards the peoples of 
the mandated territory. Only in this way, we believe, can and should 
the United Nations hope to mobilize the support needed to carry out its 
objective. 

In this connection I wish to emphasize the importance which the United 
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States attaches to member states of the United Nations respecting the 
judgments of the International Court of Justice as the principal judicial 
organ of the United Nations. Article 94 of the Charter provides that 
“Each Member of the United Nations undertakes to comply with the de- 
cision of the International Court of Justice in any case to which it is a 
party.” The importance of this concept is further emphasized by subse- 
quent provisions of this article for giving effect to decisions of the Court. 
We would expect, therefore, compliance with the judgment of the Court. 


(U. S. Mission to the United Nations, Press Release No. 4281, Oct. 30, 1963; 
49 Dept. of State Bulletin 946 (1963).) 


INTERNATIONAL Law 


Technical assistance to promote the teaching, study, dissemination and 
wider appreciation of international law—proposed Untted Nations 
programs 


Resolution 1816 (XVII), adopted during the Seventeenth Session of the 
General Assembly, inter alia, requested the Secretary General, in conjunc- 
tion with the Member states, to study ways in which Members could be 
aided, through the United Nations system and other channels, in establish- 
ing and developing programs of technical assistance in international law, 
including in this context the possibility of proclaiming a United Nations 
Decade of International Law. The results of the study were reported 
to Committee VI (Legal) at the Highteenth Session of the General As- 
sembly. 

As a result of the consideration of this item, the General Assembly 
adopted Parts A, B and C of Resolution 1968 (XVIII): Part A establishing 
a special committee to draw up a practical plan and proposals on technical 
assistance in international law; Part B requesting the Technical Assistance 
Committee to consider the matter of technical assistance in international 
law in relation to the Expanded Program of Technical Assistance and to 
make recommendations, including views on provision of funds, for a pro- 
gram of technical assistance in international law; and Part C requesting 
UNESCO periodically to collect information on training in international 
law, and inviting Member states and interested institutions or individuals 
to offer fellowships and make voluntary contributions to the United Nations 
programs of technical assistance in international law. 

On December 7, 1963, in the course of debate on this item in the Sixth 
Committee, the Honorable Edna F. Kelly, United States representative 
in the Committee, made the following statement of the United States’ 
views : 


Mr. Chairman, in the spirit of resolution 1816, my delegation wishes to 
make concrete proposals—proposals which are directed primarily toward 
meeting the needs of developing Member States. 
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In the view of my delegation, the principal needs of developing Member 
States in this sphere which this Organization can help to meet are two: 
first, trained personnel of professional competence in international law to 
advise foreign ministries and to cope with problems of international law 
and transactions generally, and, second, improved United Nations docu- 
mentation facilities. These needs, in turn, require more, and more highly 
trained, teachers in international law and relations, education of students 
so that they may be in a position to benefit from such teaching, and im- 
proved library facilities. How can the United Nations assist in meeting 
such needs? 

In our view, the General Assembly should urge all Member States to 
initiate or continue—indeed, to intensify-~programs of training, including 
seminars, grants and exchanges of teachers, students and fellows, as well 
as exchange of publications in international law. 

A principal benefit of resolution 1816 and the Secretary-General’s study 
has been the fact that we are now more fully aware of the requirements of 
developing Member States. Now is the time for us. to marshal our re- 
sources in order to help meet those requirements. The Organization has 
served an extremely valuable function in surveying the needs of develop- 
ing Member States; now Members and, indeed, non-governmental institu- 
tions and foundations should utilize available resources to respond to 
demonstrated needs. 

As I have just indicated, Mr. Chairman, private resources, as well as 
governmental resources, should be fully employed, as indeed, they tra- 
ditionally have been and are today. I might add that the very useful 
survey of the Secretary-General might be renewed and brought up-to-date 
at some time in the future. 

Among other steps which Member States might well consider under- 
taking is the publication of, digests of international law which would, 
among other things, survey the State practice of the State concerned. 
The digests of international law which have been successively published. 
by the Department of State of the United States since 1877 represent a 
pioneer effort whose latest expression is Whtteman’s Digest of International 
Law. In the view of my delegation, the publication of digests by other 
governments would be a signal contribution to making available to inter- 
national legal scholarship and practice the raw material of international 
law. In this connection, we might note that there is now in a stage of 
advanced preparation a British Digest of International Law. In a related 
vein, there is published in the United Kingdom, under the auspices of the 
International and Comparatwe Law Quarterly, a periodice survey and 
comment on the ‘‘Contemporary Practice of the United Kingdom in the 
Field of International Law,’’ an example which has been followed by the 
American Journal of International Law in its quarterly publication of 
“The Contemporary Practice of the United States Relating to Interna- 
tional Law.” Such surveys of contemporary practice might equally and 
profitably be published in other countries. 

The contribution of States and non-governmental organizations to train- 
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ing in international law is, and necessarily will continue to be, paramount. 
But what contribution can the United Nations make? 

As other delegations have suggested, there is a need, particularly in 
developing States, for the training of a cadre of international lawyers 
who will staff the legal offices, and inform the policies, of the world’s 
foreign ministries. The United Nations program of providing operational 
and executive personnel constitutes a readily adaptable avenue of technical 
assistance to developing States in the sphere of international law. United 
Nations provision of legal advisers, requested and approved by host Mem- 
ber States, for assistance in improving the legal services of their foreign 
ministries, might well be established as an element of that program. Such 
on-site training and assistance involves no absence of valuable national 
officials of developing countries from their governmental duties and, ac- 
cordingly, is of double benefit to developing States. This, then, is one 
contribution which the United Nations is especially fitted to make. 

A second contribution might be this: a program of advanced training in 
international law and organization which might be provided by the Office 
of Legal Affairs at United Nations Headquarters, in which selected foreign 
ministry personnel would serve temporarily with that office. After a 
period of work, observation, and training, of an on-the-job, interne charac- 
ter, possibly supplemented by advanced university instruction, or training 
at an institution like The Hague Academy of International Law, such 
lawyers from developing countries would return to the service of their 
governments with increased professional knowledge and skill. 

A third sphere in which the United Nations may make a special con- 
tribution is in publications. The publications of the United Nations and 
the Specialized Agencies now make a notable contribution to the literature 
of international law. These extremely valuable United Nations publica- 
tions must be sustained, and in some cases, consideration should be given 
to their development. The Pleadings, Oral Arguments, and Documents 
of the International Court of Justice should, in our view, be published in 
both English and French, as are its Reports of Judgments, Advisory 
Opinions and Orders. The Reports of International Arbitral Awards 
might well be pushed back to cover earlier awards than those rendered 
since the First World War. The indices to the United Nations Treaty 
Sertes should be brought up-to-date. The forthcoming Juridical Yearbook 
of the United Nattons should not only cover current years, but all past 
years of United Nations history, particularly in its:index to discussions 
and decisions on questions of international law in the United Nations and 
the Specialized Agencies. Schiffer’s work on the League of Nations is an 
example of the kind of thing that might be done in this vein. And the 
Repertory of Practice of United Nations Organs should be kept as current 
as possible. 

At the same time, steps should be taken to ensure that all States 
which have gained independence since the founding of. the Organization 
have been provided with appropriate official documentation. Every 
foreign office library should, for example, possess a set of the volumes of 
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the Documents of the United Nations Conference on International Organ- 
ization, of the San Francisco Conference, as well as selected official publi- 
cations of the years when each State was not a Member of the Organization. 

Mr. Chairman, I have ventured to make some suggestions as to what the 
United Nations should do. What should the United Nations not do? Pro- 
grams which, in the view of my delegation, the United Nations should 
avoid, are those which lead to competition in the propagation of particular- 
istic approaches to international law. Moreover, programs of United 
Nations action should not impinge upon or displace existing activities of 
national governments and non-governmental institutions and foundations. 

Further, the United Nations should not, as a rule, set about endeavoring 
to finance or financially assist private institutions which have managed so 
far to work effectively without U. N. funds. This is so for two reasons: 
first, such institutions would do well to preserve their unofficial, non-govern- 
mental status, uncomplicated by the receipt of funds of governmental 
origin—-even of U. N. origin. Second, the United Nations has no money 
to give away. Indeed, the Organization has large debts, arising from the 
fact that some Members have not as yet paid the assessments which they are 
legally bound to pay. In its present financial state, the Organization is 
hardly in a condition to act as a grantor of funds. 

How should the suggested United Nations program be financed? United 
Nations survey and publishing activities should continue to be financed 
as they currently are. The provision of legal advisers to foreign ministries, 
and the training of foreign office officials at United Nations Headquarters, 
should be financed in accordance with the existing technical assistance ar- 
rangements. 

I should like to say a word, before closing, about the suggestion for a 
“Decade of International Law.” In our view, the proclamation by the 
General Assembly of a United Nations Decade of International Law would 
be unprofitable. There is a danger that such a proclamation would give 
rise to undue expectations by attaching a rubric such as ‘‘Decade of Inter- 
national Law’’ to a program which will, at least in so far as elements of 
it may be financed by United Nations sources, be modest, and whose proc- 
esses will be unspectacular. More than this, the problems of a more ef- 
fective international law transcend those of a decade. It might be asked 
whether an apter title would not be a ‘‘Century of International Law.” 


(U. 8. Delegation to the General Assembly, Press Release No. 4334, 
Dee. 9, 1963.) 


OUTER SPACE 
United Nations Declaration on Legal Principles for Outer Space. 


A major achievement of the recently concluded Highteenth General 
Assembly was its adoption on December 13, 1968, of a Declaration of Legal 
Principles Governing the Activities of States in the Exploration and Use of 
Outer Space.t 


1 Resolution 1962 (XVITT). 
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On November 22, 1963, in the course of discussion of the draft text of 
this Declaration in the United Nations Committee on the Peaceful Uses 
of Outer Space, Ambassador Francis T. P. Plimpton, United States repre- 
sentative, made the following statement: 


Two years ago the General Assembly made a definite beginning in con- 
scious international efforts to shape and develop law for outer space. The 
Assembly’s resolution 1721 is a United Nations landmark in the history 
of outer space law. In that resolution the General Assembly commended 
to States for their guidance legal principles on the freedom of outer space 
and celestial bodies and on the applicability of international law, including 
the United Nations Charter, to activities in outer space. 

In the same resolution the General Assembly asked this Committee to 
study legal questions arising in the exploration of space. In the ensuing 
two years, this Committee and our Legal Subcommittee have held extended 
and thorough discussions in pursuance of the Assembly’s mandate. 

From an early stage in those discussions, it was recognized that any 
attempt at a comprehensive codification of legal rules for outer space 
would not at this stage be appropriate. The world’s experience in ex- 
ploring outer space has been entirely too brief to make any such codifica- 
tion possible yet. Instead, attention was focused on proposals for a study 
of specific topics, such as liability for space vehicle accidents, and rescue 
and return of astronauts and space vehicles. At the same time there were 
proposals for setting down a statement of broad general principles, on 
which a consensus might be obtained, designed to govern the activities of 
States in outer space. 

We are now at the point of recording progress in the field of outer space 
Jaw. We have before us a draft declaration of legal principles. This 
declaration is the outcome of a long process of international debate and 
intergovernmental consultation. During previous meetings, drafts of gen- 
eral principles were presented by several delegations. These drafts were 
extensively debated. Numerous positions were set forth, clarified, and 
modified. Areas of agreement were identified, and as time went on dif- 
ferences of view on other matters were narrowed. 

This fall, in pursuance of recommendations included both in the Report 
of the Legal Subcommittee and in the Report of this Committee made in 
September, further consultations were held among delegations in order to 
produce a text which could be generally agreed and supported. These 
efforts were, we believe, crowned with success, and the agreed paper which 
emerged is now before us in the form of a proposed ‘‘Declaration of Legal 
Principles Governing the Activities of States in the Exploration and Use of 
Outer Space.” The United States Delegation would like to offer a few 
comments on the proposal. 

First, it will be seen that the opening operative paragraphs of the 
Declaration—paragraphs 1 through 4—are drawn from the General As- 
sembly’s resolution 1721 of two years ago. They state broad principles 
which by now have become familiar in the international community. The 
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first is that the exploration and use of outer space shall be carried on for 
the benefit and in the interests of all mankind. The second principle 
states the freedom of outer space and celestial bodies for exploration and 
use by all States, on the basis of equality and in accordance with inter- 
‘national law. The third principle asserts the proposition that outer space 
and celestial bodies are not subject to national appropriation in any form 
or by any means. The fourth principle proclaims that the activities of 
States in outer space shall be carried on in accordance with international 
law including the Charter of the United Nations. 

Paragraph 5 of the Declaration asserts the principle that States are 
internationally responsible for all national activities in outer space, whether 
these are carried on by agencies of government or by non-governmental 
entities. In the case of private enterprise in outer space, government 
authorization and continuing governmental supervision are required. This 
part of the Declaration also recognizes that States may sometimes conduct 
activities in outer space through an international organization. When 
they do so, both the participating States and the international organiza- 
tion itself bear responsibility for the activities undertaken. The principle 
of State responsibility applies also where outer space activities are carried 
on by two or more States cooperatively even if they do not act through 
a formally established international organization. 

The next part of the Declaration—paragraph 6—deals with the use of 
international consultation to guard against any outer space activities or 
“experiments that would cause potentially harmful interference with the 
activities of other States in the peaceful exploration and use of outer space. 
The provisions of paragraph 6 are twofold: First, if a State has reason to 
believe that one of its own outer space activities or experiments would 
cause potentially harmful interference with the activities of other States, 
the first State shall undertake appropriate international consultations 
before proceeding with the activity or experiment. Second, if a State has 
reason to believe that an activity or experiment planned by another State 
would cause potentially harmful interference, the first State may request 
consultation. Paragraph 6 is a statement of principle; it does not specify 
the manner in which consultations are to be held. As the United States 
has indicated in the past, we regard the Consultative Group of COSPAR 
as an appropriate forum for consultation. But in a statement of general 
principles it would be inappropriate to specify one particular mode ex- 
clusively and for all time. 

Paragraph 7 of the Declaration deals with the status of objects launched 
into outer space. First the paragraph provides that jurisdiction and con- 
trol over such objects, and any personnel thereon, are retained by the 
State of registry while an object is in outer space. This provision parallels 
some precedents that are familiar in the fields of maritime and aviation 
law. Paragraph 7 next provides that ownership of objects launched into 
outer space is not affected by their transit through space or by return to 
the earth. The paragraph concludes with a statement that space objects, 
or component parts of such objects, which are found outside the State of 
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registry shall be returned to that State, upon the furnishing of identifying 
data prior to return if such data are requested. 

I should emphasize here that paragraph 7, like the other parts of the 
draft, is a broad statement of general principle. It does not seek to cover 
every conceivable situation, and it does not contain details for precise 
application. Such matters will need to be given further study, and elabo- 
ration will be required in subsequent instruments, 

Paragraph 8 states the principle of international liability for damage 
done in a space vehicle accident. The principle is broadly framed. It 
covers personal injury, loss of life, and property damage. It covers acci- 
dents occurring on the earth, in airspace, or in outer space. 

The Declaration recognizes the liability of international organizations, as 
well as of the States participating in them, for damage caused by space 
activities in which international organizations engage. This is made clear 
by the last sentence of paragraph 5, which sets forth the following broad 
principles, covering liability along with other matters: ‘‘When activities 
are carried on in outer space by an international organization, responsi- 
bility for compliance with the principles set forth in this declaration shall 
be borne by the international organization and by the States participating 
in it.” It is thus clear that both the international organization itself, 
and the members participating in it, may be called upon to bear liability. 

Details of the application of paragraph 8 and the last sentence of para- 
graph 5, relating to liability, will need to be spelled out in an appropriate 
international agreement, 

The concluding paragraph in the Declaration sets forth the EEE 
principle of assistance to astronauts in the event of accident, distress, or 
emergency landing—-whether on the territory of a foreign State or on the 
high seas. Astronauts who make such landings are to be safely and 
promptly returned to the State of registry of their space vehicle. 

In our view, by taking favorable action on this draft Declaration we 
will not be completing, but only beginning our work in the development 
of law for outer space. The declaration of legal principles is not the last 
word; it is one of the first. In the future, the United Nations may wish to 
formulate additional principles, as experience accumulates. We believe 
also that work should be undertaken in the immediate future to enlarge 
upon two of the individual principles so that they may be given practical 
application and effect in the form of detailed international agreements. 
We think there is wide agreement that the Outer Space Committee should 
next take up as a matter of first priority in the legal area the task of 
preparing international agreements on the subjects of (1) liability for 
space vehicle accidents, and (2) assistance to and return of astronauts 
and space vehicles. 

We believe, moreover, that we should arrange our work program when 
we next meet in accordance with this priority. 


(U. 8. Delegation to the General Assembly, Press Release No. 4316, 
November 22, 1963.) 
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On December 2, 1963, in a discussion in the Political Committee of the 
General Assembly, Ambassador Adlai E. Stevenson, United States repre- 
sentative to the United Nations, inter alia, made the following observations 
respecting the Declaration: 


The structure for this cooperation, and for the activities of all nations 
in space, must be an international legal order. This need becomes more 
imperative as the number of nations active in space increases and as the 
range of their activities grows. 

This growth of custom and usage must be present to provide the basis 
of sound law. Resolution 1721 made a beginning when it declared that 
freedom to explore and use outer space means freedom to do so ‘‘in con- 
formity with international law.” And more specifically ‘‘international 
law, including the Charter of the United Nations, applies to outer space 
and celestial bodies. ’’ 

This general proposition was not enough. In the same resolution the 
General Assembly asked the Committee on the Peaceful Uses of Outer 
Space to study legal problems arising out of the exploration of space. So 
the Committee established a Legal Subcommittee to begin to put flesh on 
the bones of outer space law. 

From an early stage, members of the Committee realized that any at- 
tempts at a comprehensive codification of legal rules for outer space would 
be premature. The world’s experience in the exploration of outer space 
has been entirely too brief. In conformity with this experience, the Com- 
mittee finally agreed to try simultaneously to elaborate basic legal principles 
and to draw up rules for handling two specific legal problems which already 
pressed for solution: lability for outer space vehicle accidents, and assist- 
ance to, and return of, astronauts and their vehicles which might come down 
on the territory of another state. 

After almost two years, a part of this work has now borne fruit. We 
have before us a draft Declaration of Legal Principles which the Outer 
Space Committee has unanimously decided to submit to the General As- 
sembly. It is the outcome of a long process of international debate and 
international consultation, of numerous drafts, of clarifications, compro- 
mises and modifications. This fall, at the request of the Outer Space 
Committee, these consultations were intensified in order to produce a text 
which could be generally agreed and supported. 

I should like to say a few words about the character and status which 
the United States considers the principles contained in this Declaration will 
have once the draft resolution has been adopted by the General Assembly, 
as we hope, without any dissent. In the view of the United States, the 
operative paragraphs of the resolution contain legal principles which the 
General Assembly, in adopting the resolution, would declare should guide 
States in the exploration and use of outer space. We believe these legal 
principles reflect international law as it is accepted by the Members of the 
United Nations. The United States, for its part, intends to respect these 
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principles. We hope that the conduct which the resolution commends to 
nations in the exploration of outer space will become the practice of all 
nations. 

In adopting the resolution now before us the General Assembly will be 
only beginning its work on the development of law for outer space. The 
Declaration is not the last word; it is one of the first. In the future, as 
experience accumulates, the United Nations may want to formulate addi- 
tional principles. 

In addition—and we believe there is wide agreement on this—the Outer 
Space Committee should now give first priority to the task of preparing 
international agreements on the subjects of (1) liability for space vehicle 
accidents, and (2) assistance to and return of astronauts and space vehicles. 
We believe that the General Assembly should ask the Outer Space Com- 
mittee to arrange its work program accordingly. 

Moreover, the General Assembly will want to provide for a continuing 
study of the whole field of outer space law as the activities of States develop 
in this new environment. We believe the Outer Space Committee and its 
Legal Subcommittee should continue to survey the whole field of outer 
space exploration from the legal point of view, so that the United Nations 
may make an informed and effective contribution in building an inter- 
national legal order for outer space. 


(U. S. Delegation to the United Nations, Press Release No. 4823, Dec. 2, 
19638; 49 Dept. of State Bulletin 1005 (1963).) 


The text of the Declaration as set forth in Resolution 1962 (XVIII) 
reads as follows: 


DEOLARATION oF LEGAL PRINOIPLES Governine AOTIVITIES oF STATES 
IN THE EXPLORATION AND Use oF OUTER Space 


The General Assembly, 

Inspired by the great prospects opening up before mankind as a result 
of man’s entry into outer space, 

Recognizing the common interest of all mankind im the progress of the 
exploration and use of outer space for peaceful purposes, 

Believing that the exploration and use of outer space should be for the 
betterment of mankind and for the benefit of States irrespective of their 
degree of economic or scientific development, 

Destring to contribute to broad international cooperation in the scientific 
as well as in the legal aspects of exploration and use of outer space for 
peaceful purposes, 

Believing that such co-operation will contribute to the development of 
mutual understanding and to the strengthening of friendly relations be- 
tween nations and peoples, 

Recalling General Assembly resolution 110 (IL) of 3 November 1947, 
which condemned propaganda designed or likely to provoke or encourage 
any threat to the peace, breach of the peace, or act of aggression, and 
considering that the aforementioned resolution is applicable to outer space, 
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Taking into consideration General Assembly resolution 1721 (XVI) of 
20 December 1961 and 1802 (XVIT) of 14 December 1962, approved unani- 
mously by the States Members of the United Nations, 

Solemnly declares that in the exploration and use of outer space States 
should be guided by the following principles: 

1. The exploration and use of outer space shall be carried on for the 
benefit and in the interests of all mankind. 

2. Outer space and celestial bodies are free for exploration and use by 
all States on a basis of equality and in accordance with international law. 

8. Outer space and celestial bodies are not subject to national appropria- 
tion by claim of sovereignty, by means of use or oconpation, or by any 
other means. 

4. The activities of States in the exploration and use of outer space shall 
be carried on in accordance with international law including the Charter 
of the United Nations, in the interest of maintaining international peace 
and security and promoting international co-operation and understanding. 

5. States bear international responsibility for national activities in outer 
space, whether carried on by governmental agencies or by non-governmental 
entities, and for assuring that national activities are carried on in con- 
formity with the principles set forth in this Declaration. The activities 
of non-governmental entities in outer space shall require authorization and 
continuing supervision by the State concerned. When activities are carried 
on in outer space by an international organization, responsibility for com- 
pliance with the principles set forth in this Declaration shall be borne by 
the international organization and by the States participating in it. 

6. In the exploration and use of outer space, States shall be guided by 
the principle of co-operation and mutual assistance and shall conduct all 
their activities in outer space with due regard for the corresponding in- 
terests of other States. If a State has reason to believe that an outer space 
activity or experiment planned by it or its nationals would cause potentially 
harmful interference with activities of other States in the peaceful explora- 
tion and use of outer space, it shall undertake appropriate international 
consultations before proceeding with any such activity or experiment. A 
State which has reason to believe that an outer space activity or experiment 
planned by another State would cause potentially harmful interference with 
activities in the peaceful exploration and use of outer space may request 
consultation concerning the activity or experiment. 

7. The State on whose registry an object launched into outer space is 
carried shall retain jurisdiction and control over such object, and any per- 
sonnel thereon, while in outer space. Ownership of objects launched into 
outer space, and of their component parts, is not affected by their passage 
through outer space or by their return to the earth. Such objects or com- 
ponent parts found beyond the limits of the State of registry shall be re- 
turned to that State, which shall furnish identifying data upon request 
prior to return. 

8. Each State which launches or procures the launching of an object 
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into outer space, and each State from whose territory or facility an object 
is launched, is internationally liable for damage done to a foreign State 
or to its natural or juridical persons by such object or its component parts 
on the earth, in air space, or in outer space. 

9. States shall regard astronauts as envoys of mankind in outer space, 
and shall render to them all possible assistance in the event of accident, 
distress, or emergency landing on the territory of a foreign State or on the 
high seas. Astronauts who make such a landing shall be safely and 
promptly returned to the State of registry of their space vehicle. 


(49 Dept. of State Bulletin 1012 (1963).) 


INTERNATIONAL TRADE 


Commodity sales to USSR. and Eastern European countries—various 
U. &. statutes relating to trade with Communist countries 


On October 9, 1968, in his regular news conference, President Kennedy 
announced that United States grain dealers would be allowed to sell wheat 
to the Soviet Union and Eastern Europe.* The text of a letter from the 
Attorney General to the Secretary of State concerning legal questions raised 
by proposals for the sale of wheat to these countries follows: 


The Honorable, October 9, 1963. 
The Secretary of State. 


My dear Mr. Secretary: 


This is in response to Under Secretary Ball’s letter of September 23, 
1968, requesting my opinion concerning the application of certain federal 
statutes to sales of United States wheat and other agricultural products 
to the Soviet Union and Eastern European bloc countries. J understand 
that the precise form which these sales might take has not been determined 
but that in any case they would be made for U. S. dollars, gold, or con- 
vertible currencies at not less than world market prices, and would not 
involve extensions of credit except within the range of those commonly 
encountered in connection with other commercial sales for export of the 
commodities involved. I have reviewed the relevant statutes and have con- 
cluded that they present no legal obstacle to such sales. 


L 
The Johnson Act 
The Johnson Act, 18 U.S.C. 955, prohibits certain financial transactions 
by private persons in the United States involving foreign governments 
which are in default in the payment of their obligations to the United 
States. The prohibited transactions include the making of ‘‘loans’’ to, 
and the purchase or sale of ‘‘bonds, securities, or other obligations’’ of, a 


*The text of the President’s statement appears in 49 Dept. of State Bulletin 660 
(1968). 
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foreign government which is within the statutory category. The Under 
Secretary’s letter states that the Soviet Union is a government in default 
for the purposes of the Act. T 

It is, of course, apparent that if the proposed sales of agricultural prod- 
ucts to the Soviet Union should be made entirely for cash, no question under 
the Johnson Act would be presented. Moreover, since the Act is expressly 
made inapplicable to federal corporations, it would not apply to sales that 
might be made by the Commodity Credit Corporation. The latter is a 
corporation created by act of Congress (62 Stat. 1070, as amended, 15 
U.S.C. 714), empowered to procure agricultural commodities for sale to 
foreign governments and to export or cause such commodities to be ex- 
ported (62 Stat. 1072, 15 U.S.C. 714c). It should also be noted that, as 
provided by section 11 of the Export-Import Bank Act of 1945 (59 Stat. 
529, as amended, 12 U.S.C. 635h), the Johnson Act does not apply to persons 
acting for or participating with the Export-Import Bank in any transaction 
engaged in by the Bank. The Bank itself, as a corporation created by act 
of Congress (12 U.S.C. 635), is exempted from the operation of the Johnson 
Act. Accordingly, the Act would not interfere with export sales in which 
the Bank participated by issuing a guarantee of payment of the purchase 
price or otherwise. Nor would it apply to private insurance companies, 
acting through the Foreign Credit Insurance Association, which might par- 
ticipate with the Bank in the issuance of such guarantees. The Under 
Secretary informs me that such guarantees are a common feature of similar 
export transactions with other foreign governments and their agencies. 

There remains for consideration the propriety under the Johnson Act of 
possible sales by private American firms on a deferred-payment basis. It 
is my opinion that such sales would not involve the making of ‘‘loans”’ 
within the meaning of the Act. This view is consistent with the position 
taken by this Department under Attorney General Cummings (37 Ops. 
Atty. Gen. 505 (1984)), and more recently in Assistant Attorney General 

118 U.S.C. 955 provides: 

‘Whoever, within the United States, purchases or sella the bonds, securities, or other 
obligations of any foreign government or political subdivision thereof or any organiza- 
tion or association acting for or on behalf of a foreign government or political sub- 
division thereof, issued after April 13, 1934, or makes any loan to such foreign govern- 
ment, political subdivision, organization or association, except a renewal or adjustment 
of existing indebtedness, while such government, political subdivision, organization or 
association, is in default in the payment of its obligations, or any part thereof, to the 
United States, shall be fined not more than $10,000 or imprisoned for not more than 
five years, or both 

‘í This section is applicable to individuals, partnerships, corporations, or associations 
other than publio corporations created by or pursuant to special authorizations of 
Congress, or corporations in which the United States has or exercises a controlling in- 
terest through stock ownership or otherwise. While any foreign government is a member 
both of the International Monetary Fund and of the International Bank for Recon- 
struction and Development, this section shall not apply to the sale or purchase of bonds, 
securities, or other obligations of such government or any political subdivision thereof 
or of any organization or association acting for or on behalf of such government or 
political subdivision, or to making of any loan to such government, political subdivision, 
organization, or association.’ 


1964] ` CONTEMPORARY PRAOTICE OF THE UNITED STATES 481 


Katzenbach’s letter of January 19, 1962, to the General Counsel of the 
Department of Agriculture. The term ‘‘loan’’ in ordinary commercial 
usage denotes a contract by which one delivers a sum of money to another, 
and the latter agrees to return at a future time a sum equal to that bor- 
rowed, with or without interest. See e.g., In re Grand Union Co., 219 Fed. 
853 (C.A. 2, 1915) ; National Bank of Paulding v. Fidelity & Casualty Co., 
131 F. Supp. 121 (S.D. Ohio 1954). The right to defer payment for goods 
sold is not a loan but credit. See, e.g., Dunn v. Midland Loan Finance 
Corp., 206 Minn. 550, 289 N.W. 411 (1989) ; Bernhardt v. Atlantic Finance 
Co., 311 Mass. 183, 40 N.H.2d 713 (1942); Whitney, Modern Commercial 
Practices § 12 (1958). And the payment of consideration by a third party 
for an assignment of the buyer’s obligation does not constitute a loan to 
either the buyer or the seller. See Oil City Motor Co. v. C.I.T. Corp., 76 
F.2d 589 (C.A. 10, 1985) ; G.M.A.C. v. Mid-West Chevrolet Co., 66 F.2d 1 
(C.A. 10, 1933) ; Dunn v. Midland Loan Finance Corp., supra; 6A. Corbin, 
Contracts § 1500 (Rev. ed. 1962). Accordingly, neither sales transactions 
by American exporters on a deferred-payment basis, nor payments made to 
such exporters by third parties in return for an assignment of the right 
to payment in connection with such sales, are ‘‘loans’’ to the purchaser of 
the exported goods in the ordinary sense of that term in legal and com- 
mercial usage. 

Nor would the forms of credit transactions in which private exporters 
commonly engage in connection with export sales on credit, involving the 
assignment or negotiation of contract rights or commercial paper, violate 
the Johnson Act’s prohibition against the purchase or sale of the ‘‘bonds, 
securities, or other obligations’’ of the governments to which the Act refers. 
Since the right to receive payment in connection with export sales is not 
normally received by the seller in the form of bonds or securities, the isssne 
presented by such transactions is whether they would involve the purchase 
or sale of ‘‘other obligations’’ within the meaning of the statute. 

Although the assignment or negotiation of a contract right or commercial 
document resulting from the sale of goods on eredit can be broadly termed 
a ‘‘sale’’ of the buyer’s ‘‘obligation,’’ it is not, in my opinion, proscribed 
by the Johnson Act. The Act is a criminal statute, and therefore must be 
construed strictly, ‘‘lest those be brought within its reach who are not 
clearly included,” United States ex rel. Marcus v. Hess, 317 U.S. 587, 542 
(1948) ; United States v. Resnick, 299 U.S. 207 (1986); Kraus & Bros. v. 
United States, 327 U.S. 614, 621-622 (1946). For that reason and the 
reasons indicated hereafter, it is my view that the Act must be interpreted, 
in accordance with the rule of ejusdem generis, to relate only to sales of 
bonds and securities and ‘‘other obligations” of like nature. The distinc- 
tion here made is essentially that made in connection with both Federal and 
State enactments in the field of securities regulation: between obligations 
which are covered because they are, or are likely to be, widely distributed 
among members of the public, and obligations which are not covered because 
they are issued in the ordinary course of trade and normally move exclu- 
sively within the relatively restricted channels of banking and commercial 
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credit. See, e.g., Securities Act of 1933, §§ 3(a)(3), 4(1), discussed in 
H.R. Rep. No. 85, 73d Cong., Ist Sess. (1933) 14 (exemption for ‘‘short- 
term paper ... of a type which rarely is bought by private investors’’), 
and 1 Loss, Securities Regulation (2d ed.) 566 et seq., 658 et seg. (exemp- 
tions for short-term paper and for non-public offerings); Cal. Corp. Code 
§ 25102(b)(c) (exemptions for ‘‘Bills of exchange, trade acceptances, 
promissory notes and any guarantee thereof, and other commercial paper 
issued, given, or acquired in a bona fide way in the ordinary course of 
legitimate business, trade, or commerce,’’ and for promissory notes ‘‘not 
offered to the public or ... sold to an underwriter for the purpose of 
resale’’), 

The foregoing interpretation of the Johnson Act is the necessary result 
of application of the reasoning employed by Attorney General Cummings 
in construing the Act shortly after it became law in 1984. 37 Ops. Atty. 
Gen. 505, supra. That opinion, rendered at the request of the Secretary 
of State, reads in part as follows (id. at 512): 


“The Committee Reports (S. Rept. 20 and House Rept. 974, 73d 
Cong.) recite that the bill was introduced following an investigation 
by the Senate Committee on Finance and the revelation therein that 
‘billions of dollars of securities . . . offered for sale to the American 
people’ were overdue and unpaid; that some of these ‘foreign bonds 
and obligations ... were sold by the American financiers to make 
outrageously high profits’; and stated a purpose ‘to prevent a recur- 
rence of the practices which were shown by the investigation to be 
little less than a fraud upon the American people ... to curb the 
rapacity of those engaged in the sale of foreign obligations. wae 

“This, I think, is indicative of a purpose to deal with such ‘bonds’ 
and ‘securities’ and with ‘other obligations’ of like nature, observing 
the rule of ejusdem generis—that is, obligations such as those which 
had been sold to the American public to raise money for the use of 
the foreign governments issuing them—not contemplating foreign cur- 
rency, postal money orders, drafts, checks and other ordinary aids to 

banking and commercial transactions, which are ‘obligations’ in a 
broad sense but not in the sense intended. It was obviously not the 
purpose of the Congress to discontinue all commercial relations with 
the defaulting countries.’’ 


Direct recourse to the legislative history of the Act confirms that both 
distinctions here made—that between loans and commercial credit, and 
between securities and commercial paper—refleet accurately the intention 
of Congress and the policy it sought to implement. As noted by Attorney 
General Cummings, it was obviously not the purpose of the Congress to 
interfere with the ordinary incidents of trade relations with the defaulting 
nations as distinguished from participation by them in the capital markets 
of the United States. Moreover, the debates provide numerous indications 
of Congress’ familiarity with the distinction between traffic in ‘‘bonds 
[and] securities’? and commercial dealings. A parallel was drawn with 
the recently-enacted Securities Acts in terms of the need to protect un- 
sophisticated investors. 78 Cong. Rec. 6048, 6052. Reference was also 
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made to Section 5 of the Reconstruction Finance Corporation Act, 47 Stat. 
7 (1932), which expressly prohibited the making by the RFC of ‘‘ad- 
vances . . . upon foreign securities or foreign acceptances,’’ or drafts and 
bills of exchange secured by goods in transit to Europe. See 78 Cong. Rec. 
6051. The contrast in the language of the two Acts, together with the 
context in which the Johnson Act was passed, makes it clear that the Johnson 
Act does not apply to the assignment or negotiation by an American seller, 
in the ordinary course of business, of contract rights or commercial paper 
resulting from sales of goods on normal commercial terms. 

It should be understood that the types of transactions discussed above 
would violate the Act, regardless of their purely formal characteristics, 
if used as a subterfuge to evade it. Thus, for example, extensions of 
credit for an inordinately long period might be used as a device to circum- 
vent the prohibition against loans. This question need not be considered 
in detail here since you inform me that any extensions of credit that may 
be involved will be within the range of those commonly encountered in 
commercial sales of a comparable character. Subject to that qualification 
I conclude that none of the transactions outlined in your letter would be 
prohibited by the Johnson Act. 


Il. 
Section 2(c) of the Agricultural Act of 1961 


Section 2 of the Agricultural Act of 1961 (75 Stat. 294, 7 U.S.C. (Supp. 
IV) 1282 note), declares it to be—‘‘... the policy of Congress to— 


* ¢ * * * 


“(c) expand foreign trade in agricultural commodities with friendly 
nations, as defined in section 107 of Public Law 480, 88rd Congress, 
as amended (7 U.S.C. 1707), and in no manner either subsidize the 
export, sell, or make available any subsidized agricultural commodity 
to any nations other than such friendly nations and thus make full 
use of our agricultural abundance .. .’’ 


The adoption of this declaration of policy followed the announcement by 
the Department of Commerce in June 1961 of a change in existing export 
licensing policy to permit the sale of subsidized surplus agricultural com- 
modities to the Hastern European Soviet bloc. The announcement indicated 
that consideration would be given to approval of export licenses for ship- 
ment of such commodities, including commodities acquired directly or in- 
directly from Commodity Credit Corporation stocks, to the Soviet Union 
and other Hastern European countries, provided the commodities were 
sold for convertible currencies. Hearings before the House Select Com- 
mittee to Investigate and Study the Administration, Operation, and En- 
forcement of the Export Control Act of 1949, and Related Acts (87th 
Cong., lst Sess.), p. 109. 

Section 107 of P.L. 480 (Agricultural Trade Development and Assistance 
Act of 1954, 68 Stat. 457, 7 U.S.C. 1707), referred to in the declaration of 
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policy, defines the term ‘‘friendly nation’’ to mean ‘‘any country other 
than (1) the U.S.S.R., or (2) any nation or area dominated or controlled 
by the foreign government or foreign nation controlling the world Com- 
munist movement.” Public Law 480 authorized, inter alia, export sales 
for soft currencies and for long-term credits. See 7 U.S.C. 1701, 1781. 
Sales of this character are authorized only with respect to ‘‘friendly na- 
tions,” as defined in the Act, but no restriction is imposed on commercial 
sales for cash or short-term credits. 

During consideration by the House of the bill which became the Agricul- 
tural Act of 1961, Representative Latta, referring to the change of policy 
announced by the Department of Commerce, proposed adding to the decla- 
ration of policy already contained in section 2(c) the language: ‘‘and in 
no manner either subsidize the export, sell, or make available any subsidized 
agricultural commodity to any nations other than such friendly nations.”’ 
He objected to selling subsidized agricultural commodities to the Soviet 
bloc—even sales not involving any element of assistance under P.L. 480— 
because sales at the world market price would, in his view, give bloc coun- 
tries the benefit of subsidies paid by the Commodity Credit Corporation 
to American producers and exporters.? He urged that this was objection- 
able ‘‘in view of the world situation.’’ After some debate as to the mean- 
ing and desirability of the amendment, it was adopted. 107 Cong. Ree. 
18746-13748. The Conference Committee accepted the amendment. H.R. 
Rep. No. 839, 87th Cong., 1st Sess., p. 28. 

It is clear that the policy declaration contained in section 2(c) does not 
have the legal effect of prohibiting commercial sales of subsidized agricul- 
tural commodities to bloc countries at world market prices for U. 8. dollars, 
gold, or convertible currencies. Declarations of policy in legislation, like 
preambles and other introductory material, do not alter specific operative 
provisions of law. Sinclair Refining Co. v. Atkinson, 370 U.S. 195, 202 
(1962) ; Lauf v. E. G. Shinner & Co., 803 U.S. 323, 330 (1938); Price v. 
Forrest, 173 U.S. 410, 427 (1899); Yazoo R. Co. v. Thomas, 132 U.S. 174, 
178 (1889) ; Sutherland, Statutory Construction (3d ed.) § 4820. This rule 
is particularly relevant where, as here, the declaration of policy was not 
contemporaneous with the enactment or amendment of any of the basic 


2 Under section 407 of the Agricultural Act of 1949 (63 Stat. 1055, as amended, 
7 U.8.0, 1427), the Commodity Credit Corporation is authorized to sell subsidized agri- 
cultural commodities owned or controlled by it for export at less than the domestic price. 
Representative Latta stated that under the Department of Commerce proposal ‘‘the 
American taxpayer will now [be] picking up the difference between the world price 
and the domestic price. ... The exporter would charge this difference to the tar- 
payer.’’ 107 Cong. Ree. 18746-18748. In fact, as noted by Chairman Cooley of the 
House Agricultural Committee in debate on the floor of the House, since the commodi- 
ties in question are surplus, the American taxpayer in each case hag already ‘‘picked 
up’’ not merely the difference between the world price and the domestic price, but the 
entire amount of the domestic price. Export transactions can be aaid to involve a 
“subsidy”? only because the losses incurred in maintaining the domestic price support 
program are not deemed realized until 2 sale occurs. The net result of export transac- 
tions therefore is to reduce the loss to the taxpayer by the amount of the world market 
price. Id. at 18747. i 
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pertinent statutes: the Export Control Act, the Agricultural Act of 1949, 
and the Commodity Credit Corporation Charter Act.? 

I have examined the history of the declaration with care and find no 
indication that Congress itself viewed the amendment as more than an 
expression of its policy, to be given consideration by the Executive in 
making decisions within the framework of authorizations and prohibitions 
established by prior law. Representative Latta, who sponsored the declara- 
tion, himself stated that its purpose was to have the Department of Com- 
merce know ‘“‘what the sense of this Congress is’’ with respect to the trans- 
actions in question. 107 Cong. Rec. 18746. And Representative Hoeven, 
one of its supporters, pointed out that the amendment ‘‘pertains only to 
the policy section of this bill.’’ Id. at 18747. At no point in the legislative 
consideration of the declaration was any effort made to revise or to repeal 
the statutes that would have to be deemed amended if the policy were to 
be given binding legal effect. 

The Congress could, of course, have embodied its policy in a provision of 
positive law to which the Executive Branch would have been bound to ad- 
here. That it did not choose to do so is significant, not only in establishing 
that section 2({c) is without legal effect but in determining its proper inter- 
pretation and application as policy. Congress evidently contemplated that 
situations might thereafter arise in which the considerations of policy to 
which it was directing attention should not be decisive; that it would be 
necessary for the Executive to consider and appraise the policy thus de- 
clared and to determine whether its application would serve the national 
interest in particular situations. Both Congress and the courts have tra- 
ditionally sought to avoid restricting the Executive unduly in matters 
affecting foreign relations because of the need for flexibility in this area 
and the fact that the Constitution entrusts the external affairs of the Nation 
primarily to the Executive. United States. v. Curtiss-Wright Esport Corp., 
299 U.S. 804, 319-321 (1936); Chicago & 8. Air Lines v. Waterman ÑS. 
Corp., 383 U.S. 108, 111-114 (1948). If, therefore, the Executive Branch 
should determine that permitting the sales in question would serve the 
national interest at this time, its action would not only be lawful but con- 
sistent with the intention of Congress as to the manner in which section 
2(c) was to be interpreted and applied. 


II. 
The Battle Act 


I agree with the Under Secretary that the Mutual Defense Assistance 
Control Act of 1951 (65 Stat. 644, as amended, 22 U.S.C. 1611 et seg.) 


8 Export Control Act of 1949 (63 Stat. 7, as amended, 50 U.S.C. App. 2021 et seq. 
(authorizing the President to regulate exports, including their financing, transportation, 
and other servicing); Agricultural Aet of 1949, section 407, supra (OCO authorized to 
sell agricultural commodities for export at less than support prices); Commodity Credit 
Corporation Charter Act, section 5 supra (OCO empowered to procure agricultural com- 
modities for sale to foreign governments, and to export such commodities, or cause them 
to be exported, and to aid in the development of foreign markets for these commodities). 
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(the Battle Act) presents no legal obstacle to sales of agricultural com- 
modities to Eastern European bloe countries. The Battle Act was de- 
signed to supplement the Export Control Act of 1949 (63 Stat. 7, as 
amended, 50 U.S.C. App. 2022-82), which authorizes the President to ‘‘pro- 
hibit or curtail the exportation from the United States . . . of any articles, 
materials or supplies . . . except under such rules and regulations as he 
shall prescribe.” Pursuant to the Export Control Act, a comprehensive 
system of export licensing was set up to control the shipment of commodi- 
ties from the United States to foreign countries. See H.R. Rep. 318, 82d 
Cong., Ist Sess. (1951). The Battle Act added to this system of regulation 
a mechanism for inducing other countries to embargo the shipment to the 
Soviet bloc of ‘‘arms, ammunition, and implements of war, atomic energy 
materials, petroleum, transportation materials of strategic value, and items 
of primary strategic significance used in [their] production.’’ See S. Rep. 
No. 98, 82d Cong., Ist Sess. (1951). The Act provides (section 103, 22 
U.S.C. 1611b(b) for the termination of all military, economic, or financial 
assistance to any nation upon the recommendation of the Administrator of 
the program, subject to review by the President in certain instances, if 
it ‘knowingly permits the shipment to any nation or combination of nations 
threatening the security of the United States, including the Union of Soviet 
Socialist Republics and all countries under its domination,” of any of the 
embargoed materials. The Act contains a further declaration of policy 
regarding the export, by countries receiving assistance, of other commodi- 
ties ‘‘which in the judgment of the Administrator should be controlled.’’ 
Section 201, 22 U.8.C. 1612. If a country receiving assistance from the 
United States does not effectively cooperate in controlling exports of such 
commodities, all military, economic, or financial assistance is to be termi- 
nated upon a determination by the President of non-cooperation. Section 
203, 22 U.S.C. 1612b. ; 

As indicated by the above summary of its provisions, the Battle Act 
did not purport to regulate private United States shipments to Soviet 
bloc countries, which were already subject to regulation under the Export 
Control Act. The Battle Act relates, rather, to trade with the Soviet bloe 
by countries receiving aid or assistance from the United States. Moreover, 
the transactions to which this opinion relates would be purely commercial 
in nature from the standpoint of the purchasing countries, and would 
therefore not involve ‘‘economic or financial assistance’’ within the mean- 
ing of the Battle Act. The Commodity Credit Corporation assists exports 
of agricultural products through the payment to United States exporters 
of subsidies designed to eliminate the impact on such exporters of the 
domestic price support program and thereby enable them to compete on 
an equal basis with foreign exporters. However, as the Under Secretary’s 
letter states, the only ‘‘assistance’’ involved in the payment of such sub- 
sidies redounds to the benefit exclusively of United States producers and > 
exporters.* 

4 This view is supported by my recent opinion to the Seeretary of Agriculture of 
August 29, 1963, regarding the applicability of the Cargo Preference Act to export salee 
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As to both points, the following colloquy between Senator Sparkman, 
the floor manager of the Battle Act in the Senate, and Senator Kem, who 
advocated a more stringent bill, is instructive (97 Cong. Ree. 10675) : 


MR. SPARKMAN: 

“I should like to say that it does not make any difference what 
the United States is receiving [from the U.8.8.R.]. That is not the 
question. The question relates to trade between Soviet countries and 
countries to which the United States intends to extend help.” 


MR. KEM: 
“Exactly.” 
MR. SPARKMAN: 
‘Either economic or military. It has nothing to do with trade 
between the United States and Russia or any other country.” 
MR. KEM: 
“I did not intend to imply anything else.’’ 


Accordingly, it is clear that the Act has no application to the contem- 
plated transactions. 


IV. 
The Export Control Act 


The Under Secretary’s letter properly states that in any event the export 
of agricultural products to the Soviet Union and to bloc countries would 
require the issuance of licenses in accordance with the export control regu- 
lations promulgated pursuant to the Export Control Act of 1949, supra. 


I am not aware of any other federal statutes relevant to the problems 
involved. Accordingly, it is my opinion that the transactions described 
in your letter could be accomplished in conformity with the laws of the 
United States. 

Sincerely, 
Rozszat F. KENNEDY 
Attorney General 


(Dept. of State Press Release No. 520, Oct. 10, 1963; 49 Dept. of State 
Bulletin 661 (1963).) 





on long-term credit negotiated by the Secretary of Agriculture with domestic exporters 
under Title TV of Public Law 480. While the opinion concludes that the Cargo Pref- 
erence Act applied because the purpose of the Title IV long-term credit program was 
in substantial part ‘‘to assist’’ the foreign economy, it was stated that if the Department 
of Agriculture should sell surplus agricultural commodities to a domestic exporter for 
export purposes under a program designed to dispose of the goods on the best possible 
terms and conditions, ‘‘the resulting export is a purely commercial transaction . 
and, hence, not subject to the Cargo Preference Act even if the United States advances 
credit to the exporter and the ultimate purchaser is a foreign government.’’ 


JUDICIAL DECISIONS 


By Joun R. SravEnson * 


Of the Board of Editors 


Preliminary questions: existence of a dispute between parties; com- 
pliance of application with Article 32(2) of Rules of Court— 
Trusteeship Agreement for Territory of Cameroons under British 
Administration—setsing of Court and administration of justice— 
judicial function and limitations on its exercise—termination of 
Trusteeship Agreement by decision of General Assembly and legal 
effects thereof—alleged breaches of Trusteeship Agreement—nature 
of claim and relief sought—declaratory judgments—inability of 
Court in present case to render a judgment capable of effective 
application. 


CASE CONOERNING THE NORTHERN Cameroons (CAMEROON v. UNITED 
Kinepom), PRELIMINARY OBJECTIONS.? I.C.J. Reports, 1963, p. 15. 


International Court of Justice! Judgment of December 2, 1963. 


On 30 May, 1961, the Ambassador of Cameroon to France handed to the 
Registrar an Application which, referring to a dispute between his Gov- 
ernment and the Government of the United Kingdom, prayed the Court 
to adjudge and declare that, in the application of the Trusteeship Agree- 
ment for the Territory of the Cameroons under British Administration, 
approved by the General Assembly of the United Nations on December 13, 
1946,* the United Kingdom failed, with regard to the Northern Cameroons, 
to respect certain obligations directly or indirectly flowing from that 
Agreement. To found the jurisdiction of the Court the Application relies 
on Article 19 of the Trusteeship Agreement. ` 


* Assisted by Peter 8. Paine, Jr., of the New York and English Bars, William J. 
Williams, Jr., of the New York Bar, and Robert A. R. Maclennan of the English Bar. 

1Caption by the Court. 

2 Excerpted text of majority opinion prepared by Wm. W. Bishop, Jr. (English 
language text is authoritative.) 

2 Composed for this case of President Winlarski, Viee President Alfaro, Judges 
Basdevant, Badawi, Moreno Quintana, Wellington Koo, Spiropoulos, Sir Percy Spender, 
Sir Gerald Fitzmaurice, Koretsky, Tanaka, Bustamante y Rivero, Jessup and Morelli, 
and Judge ad hoc Beb a Don. 

4 Art. 19 of the Trusteeship Agreement provides: ‘‘If any dispute whatever should 
arise between the Administering Authority and another Member of the United Nations 
relating to the interpretation or application of the provisions of this Agreement, such 
dispute, if it cannot be settled by negotiation or other means, shall be submitted to the 
International Court of Justice, provided for in Ohapter XIV of the Charter of the 
United Nations.’’ 8 U.N. Treaty Serles 119, 182. 
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[The British Government asked the Court to find that it had no jurisdic- 
tion of the case; but, in case it found that it did have jurisdiction, then 
that the allegation of breach of the obligations under the Trusteeship 
Agreement was unfounded. The British preliminary objection was based 
on the contention that there was no dispute between Cameroon and the 
United Kingdom within the meaning of Article 19 of the Agreement, and, 
‘in any event, there is no dispute before the Court upon which the Court 
is entitled to adjudicate.’’] 

In order to be in a position to pass upon the submissions’ of the Parties, 
the Court must take into account certain facts which underlie the Appli- 
cant’s complaints. Although the Court will subsequently enter into some 
points in greater detail, it will, at the outset, present in broad outline the 
facts which it has found to be important to an appreciation of the case. - 

The historical background of the Application filed by the Republic of 
Cameroon on 80 May 1961 relates to one of the several important political 
developments affecting certain territories in the continent of Africa which 
have taken place in recent years. The territory here in question, known 
as the Northern Cameroons, formed part of the ‘‘oversea possessions’’ the 
rights and title to which Germany renounced under Article 119 of the 
Treaty of Versailles of 28 June 1919, and which were placed under the 
Mandates System of the League of Nations. In conformity with a decision 
of the Council of Four at the Peace Conference, the Governments of France 
and Great Britain recommended that the territory which had been known 
as the German protectorate of Kamerun should be divided into two Man- 
dates, the one to be administered by France and the other by Great Britain. 
This recommendation was accepted and the Mandates were established. 

After the creation of the United Nations, the French and British Govern- 
ments proposed to place these mandated territories under the International 
Trusteeship System. Trusteeship Agreements for the Territory of the 
Cameroons under British Administration and for the Territory of the 
Cameroons under French Administration with the approval of the General 
Assembly of the United Nations entered into force on 138 December 1946.. 

The Government of -the United Kingdom as the Administering Au- 
thority maintained in the Trust Territory of the Cameroons the same 
administrative arrangements which it had first instituted when the Mandate 
was accepted. Under these arrangements the territory was divided into 
a northern region and a southern region. The Northern Cameroons was 
itself not a geographical whole but was in two sections, separated by a 
narrow strip of the territory of what was then the British Protectorate of 
Nigeria which bordered the entire western side of the Mandate. The 
Northern Cameroons was administered as part of the two northern prov- 
inces of Nigeria, Bornu and Adamawa. The Southern Cameroons was 
administered until 1989 as a separate Cameroons Province of Southern 
Nigeria. Thereafter, the Southern Cameroons was joined for administra- 
tive purposes to the eastern provinces of Nigeria as a separate province. 

The Trust Territory of the Cameroons under French Administration 
which formed the entire eastern and most of the northern frontier of the 
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Trust Territory of the Cameroons under British Administration, attained 
independence as the Republic of Cameroon on 1 January 1960. On 20 
September 1960 the Republic of Cameroon became a Member of the United 
Nations. On 1 October 1961, pursuant to the results of a plebiscite con- 
ducted under the auspices of the United Nations, the Southern Cameroons 
joined the Republic of Cameroon within which it then became incorporated. 

Meanwhile, also consequent upon a plebiscite conducted under the 
auspices of the United Nations on 11 and 12 February 1961, the Northern 
Cameroons on 1 June 1961 joined the Federation of Nigeria which had 
become independent on 1 October 1960 and which was admitted as a 
Member of the United Nations six days later. The Northern Cameroons 
became and remains a separate province of the Northern Region of Nigeria. 

The situation of the Trust Territories of the Cameroons under French 
Administration and of the Cameroons under British Administration re- 
ceived much attention from the Trusteeship Council of the United Nations 
and from the General Assembly itself.- Indeed, the General Assembly on 
5 December 1958 decided to resume its thirteenth session in February 
1959 ‘‘to consider exclusively the question of the future of the Trust Terri- 
tories of the Cameroons under French Administration and the Cameroons 
under United Kingdom Administration.’’ In addition, the whole question 
of administrative unions in trust territories was over many years the sub- 
ject of repeated study within the United Nations. 

The reports of visiting missions to the two Trust Territories of the 
Cameroons under French and British administration respectively, the pro- 
ceedings of the Trusteeship Council and of the Fourth Committee of the 
General Assembly as well as the reports of the United Nations Plebiscite 
Commissioner who supervised plebiscites held in the Trust Territory of 
the Cameroons under British Administration, afford abundant background 
for the questions raised by the Republic of Cameroon in its Application 
of 30 May 1961 instituting proceedings against the United Kingdom. 
Since proceedings on the merits were suspended as recorded in the Order 
of 8 September 1962, the Court, as already noted, refers to this body of 
material only for the purpose of indicating the setting in which it has 
been called upon to consider the Application and Memorial of the Republic 
of Cameroon and the Preliminary Objections thereto which have been filed 
by the United Kingdom. It is necessary, however, by way of clarification 
of what follows, to refer specifically to three of the resolutions adopted by 
the General Assembly of the United Nations. 

On 13 March 1959, the General Assembly adopted resolution 1350 
(XIII). It recommended that the Administering Authority, in consulta- 
tion with a United Nations Plebiscite Commissioner, organize under the 
supervision of the United Nations separate plebiscites in the northern and 
southern parts of the Cameroons under British administration ‘‘in order. 
to ascertain the wishes of the inhabitants of the Territory concerning their 
future. In the Southern Cameroons, the plebiscite was held on 11 Feb- 
ruary 1961; the vote registered a decision ‘‘to achieve independence by 
joining the independent Republic of Cameroun.” In the Northern Cam- 


1964] JUDIOLAL DECISIONS 491 


eroons a first plebiscite was held on 7 November 1959; the vote was in 
favour of deciding their future at a later date. Accordingly, by resolu- 
tion 1478 (XIV) of 12 December 1959, the General Assembly recommended 
that a second plebiscite be held in the Northern Cameroons in which the - 
people would be asked whether they wished ‘‘to achieve independence’’ 
by joining the independent Republic of Cameroon or by joining the inde- 
pendent Federation of Nigeria. By the same resolution, the General As- 
sembly recommended that the United Kingdom should meanwhile take 
various steps including the initiation without delay of the ‘‘separation of 
the administration of the Northern Cameroons from that of Nigeria and 
that this process should be completed by 1 October 1960.’’ It is one of 
the complaints of the Republic of Cameroons as Applicant here, that the 
United Kingdom as Administering Authority failed to take the necessary 
steps to comply with this recommendation. 

The plebiscite was held on 11 and 12 February 1961, and on 21 April 
1961 the General Assembly adopted resolution 1608 (XV) which has special 
significance in this case. The resolution includes the following three 
paragraphs: 


“2, Endorses the results of the plebiscites that: 


(a) The people of the Northern Cameroons have, by a substantial ma- 
jority, decided to achieve independence by joining the independent 
Federation of Nigeria; 


(b) The people of the Southern Cameroons have similarly decided to 
achieve independence by joining the independent Republic of 
Cameroun ; 


3. Considers that, the people of the two parts of the Trust Territory 
having freely and secretly expressed their wishes with regard to their 
respective futures in accordance with General Assembly resolutions 
1852 (XIV) and 1473 (XIV), the decisions made by them through 
democratic processes under the supervision of the United Nations 
should be immediately implemented ; 


4, Decides that, the plebiscites having been taken separately with 
differing results, the Trusteeship Agreement of 18 December 1946 
concerning the Cameroons under United Kingdom administration shall 
be terminated, in accordance with Article 76 b of the Charter of the 
United Nations and in agreement with the Administering Authority, 
in the following manner: 


(a) With respect to the Northern Cameroons, on 1 June 1961, upon 
its joining the Federation of Nigeria as a separate province of the 
Northern Region of Nigeria; 


(b) With respect to the Southern Cameroons, on 1 October 1961, upon 
its joining the Republic of Cameroun ;’’ 


The Republic of Cameroon voted against the adoption of this resolution. 
Although in a Memorandum of 1 May 1961 from the Republic of Cam- 
eroon Ministry of Foreign Affairs transmitted to the United Kingdom 
(which hereafter will more particularly be referred to) the position was 
taken that the Trusteeship could not be terminated without the consent 
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of the Republic of Cameroon ‘‘in its capacity as a State directly con- 
cerned,’’ the Applicant did not maintain this position and the fact that 
the Trusteeship Agreement was terminated by the General Assembly’s 
resolution 1608 (XV), is now admitted by both Parties. 

Even before the discussions which led up to resolution 1608 (XV), the 
Republic of Cameroon expressed its dissatisfaction with the manner in 
which the separation of the administration of the Northern Cameroons from 
that of Nigeria was being implemented by the United Kingdom. As early 
as May 1960, before the Republic of Cameroon became a Member of 
the United Nations, its point of view was expounded on its behalf by the 
representative of France in the Trusteeship Council. After its admission 
to membership of the United Nations, by a communiqué attached to a note 
verbale of 4 January 1961 to the United Kingdom, the Republic of Cam- 
eroon asserted on its own behalf that this administrative separation had 
not been made effective and that the United Kingdom as Administering 
Authority had not conducted the peoples of the Northern Cameroons to 
self-government as provided in Article 76 (b) of the Charter of the United 
Nations. Thereafter, and after the plebiscite of February 1961, repre- 
sentatives of the Republic of Cameroon through numerous interventions 
in the Fourth Committee of the General Assembly and in the plenary ses- 
sions of the Assembly, made known its objections to certain alleged prac- 
tices, acts or omissions on the part of the local trusteeship authorities 
during the period preceding the plebiscite and during the course of the 
plebiscite itself which it claimed altered the normal course of the consulta- 
tion with the people and involved consequences in conflict with the Trustee- 
ship Agreement. Throughout, the Republic of Cameroon emphasized its 
view that the ‘‘rule of unity’’ had been disregarded by the Administering 
Authority and thereby the political development of the Trust Territory 
had been altered. 

These objections, together with the allegations by the Republic of Cam- 
eroon that the Administrative separation recommended in General Assembly 
resolution 1473 (XIV) had not been effected, and the complaint that the 
whole Trust Territory had not been administered as a single administrative 
unit, were developed in a Cameroon White Book distributed by it to all 
Members of the United Nations in March 1961 when the results of the 
second plebiscite in the Northern Cameroons were being debated in the 
Fourth Committee of the General Assembly. In response to this White 
Book, letters in rebuttal were similarly distributed by the representatives 
of the United Kingdom and of Nigeria. It was following this exchange 
and the attendant debates that the General Assembly adopted resolution 
1608 (XV) previously referred to. 

Following the adoption of the General Assembly’s resolution 1608 (XV), 
the Republic of Cameroon, on 1 May 1961, addressed a communication to 
the United Kingdom in which it referred to complaints ‘‘of a legal charac- 
ter’? which had been advanced by it and which it wished to have considered 
by this Court. The complaints are listed in its communication and they 
correspond with those which in the Application are stated to be matters 
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relating to the execution of the Trusteeship Agreement on the part of the 
Administering Authority and constituting the subject of the dispute be- 
tween the Republic of Cameroon and the United Kingdom. Its communi- 
cation referred to a dispute concerning the application of the Trusteeship 
Agreement and requested the United Kingdom to enter into a special 
agreement for the purpose of bringing the same before this Court. No 
reference was made in the communication of the Republic of Cameroon to 
Article 19 of the Trusteeship Agreement which hereafter will be referred to. 

To this communication the United Kingdom replied on 26 May 1961 
stating that the dispute did not appear to be between it and the Republic 
of Cameroon but between the latter and the United Nations General As- 
sembly. The policies or practices with which the Republic of Cameroon 
found fault, the reply goes on to state, had been endorsed by the United 
Nations and the United Kingdom did not deem it proper to submit to the 
International Court a dispute concerning these. To refer the matter to 
this Court, the letter proceeded to say, would call in question the decision 
of the General Assembly as set out in its resolution 1608 (XV) and intro- 
duce an element of uncertainty into a matter decided by the Assembly. 
For these stated reasons the United Kingdom declared they were unable 
to comply with the request of the Republic of Cameroon to refer the 
matter to this Court. 

Four days later, on 80 May 1961, the Republic of Cameroon submitted 
its Application to the Court, basing the jurisdiction of the Court on Article 
19 of the Trusteeship Agreement which reads as follows: 


‘Article 19. If any dispute whatever should arise between the 
Administering Authority and another Member of the United Nations 
relating to the interpretation or application of the provisions of this 
Agreement, such dispute, if it cannot be settled by negotiation or other 
means, shall be submitted to the International Court of Justice, pro- 
vided for in Chapter XIV of the United Nations Charter.’’ 


Pursuant to General Assembly resolution 1608 (XV), the Trusteeship 
Agreement was terminated, with respect to the Northern Cameroons, two 
days later, on 1 June 1961. 


The Application lists the following complaints: 


‘“(a) The Northern Cameroons have not, in spite of the text of 
Article 5, § B, of the Trusteeship Agreement, been administered as 
a separate territory within an administrative union, but as an integral 
part of Nigeria. 

(b) Article 6 of the Trusteeship Agreement laid down as objectives 
the development of free political institutions, a progressively increas- 
ing share for the inhabitants of the Territory in the administrative 
services, their participation in advisory and legislative bodies and in 
the government of the Territory. These objectives, in the opinion of 
the Republic of Cameroon, have not been attained. 

(c) The Trusteeship Agreement did not authorize the Administering 
Power to administer the Territory as two separate parts, contrary to 
the rule of unity, in accordance with two administrative systems and 
following separate courses of political development. 
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(d) The provisions of §7 of Resolution 1473 relating to the sepa- 
ration of the administration of the Northern Cameroons from that of 
Nigeria have not been followed. 

(e) The measures provided for in §6 of the same Resolution in order 
to achieve further decentralization of governmental functions and the 
effective democratization of the system of local government have not 
been implemented. 

(f) The conditions laid down by § 4 of the Resolution for the draw- 
ing up of electoral lists were interpreted in a discriminatory manner, 
by giving an improper interpretation to the qualification of ordinary 
residence, 

(g) Practices, acts or omissions of the local Trusteeship authorities 
during the period preceding the plebiscite and during the elections 
themselves altered the normal course of the consultation and involved 
consequences in conflict with the Trusteeship Agreement.’’ 


The formulation of the grievances of the Republic of Cameroon is stated 
in differing language in the Application, its Memorial, its Written Obser- 
vations and Submissions and its Final Submissions. It suffices at this 
point, and in the light of what has already been said, to quote from the 
Final Submissions the prayer— 


“that the Court should adjudge and declare that the United Kingdom 
has, in the interpretation and application of the Trusteeship Agree- 
ment for the Territory of the Cameroons under British Administration, 
failed to respect certain obligations directly or indirectly flowing from 
the said Agreement, and in particular from Articles 3, 5, 6 and 7 
thereof.” 

The Counter-Memorial of the United Kingdom, in Part II thereof, dealt 
with the merits of the case, the stated reason being that the United King- 
dom thought assertions of the Republic of Cameroon should not remain 
unanswered. Part I of the Counter-Memorial raised a number of pre- 
liminary objections. 

These objections were developed at considerable length during the course 
of the oral hearing. For reasons which will subsequently appear, the 
Court does not find it necessary to consider all the objections, nor to deter- 
mine whether all of them are objections to jurisdiction or to admissibility 
or based on other grounds. During the course of the oral hearing little 
distinction if any was made by the Parties themselves between ‘‘jurisdic- 
tion” and ‘‘admissibility.”’ There are however two objections which the 
Court thinks should be disposed of at this stage. 

The first of these objections is the contention of the United Kingdom 
that there is no ‘‘dispute’’ between itself and the Republic of Cameroon. 
If any dispute did at the date of the Application exist, it is the United 
Kingdom’s contention that it was between the Republic of Cameroon and 
the United Nations or its General Assembly. 

The Court is not concerned with the question whether or not any dispute 
in relation to the same subject-matter existed between the Republic of 
Cameroon and the United Nations or the General Assembly. In the view 
of the Court it is sufficient to say that, having regard to the facts already 
stated in this Judgment, the opposing views of the Parties as to the inter- 
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pretation and application of relevant Articles of the Trusteeship Agree- 
ment, reveal the existence of a dispute in the sense recognized by the juris- 
prudence of the Court and of its predecessor, between the Republic of - 
Cameroon and the United Kingdom at the date of the Application. 

The other preliminary objection, that the Court finds it convenient at 
this stage to deal with, is based on Article 32 (2) of the Rules of Court® 
which provides that when a case is brought before it by means of an appli- 
cation, the application must not only indicate the subject of the dispute 
as laid down in Article 40 of the Court’s Statute but it must also ‘‘as far 
as possible’’ specify the provision on which the Applicant founds the juris- 
diction of the Court, and state the precise nature of the claim and the 
grounds on which it is based. 

In the Observations and Submissions of the Republic of Cameroon, this 
objection is treated separately as one to the admissibility of the Application 
and the Memorial. 

The Court cannot be indifferent to any failure, whether by Applicant 
or Respondent, to comply with its Rules which have been framed in 
accordance with Article 30 of its Statute. The Permanent Court of Inter- 
national Justice in several cases felt called upon to consider whether the 
formal requirements of its Rules had been met. In such matters of form 
it tended to ‘‘take a broad view.” (The Soctété Commerciale de Bel- 
gique,’’ P.C.L.J., Series A/B, No. 78, p. 173.) The Court agrees with the 
view expressed by the Permanent Court in the Mavrommatis Palestine Con- 
cessions case (P.C.1.J., Series A, No. 2, p. 84): 


“The Court, whose jurisdiction is international, is not bound to 
attach to matters of form the same degree of importance which they 
might possess in municipal law.’’ 


The Court is quite conscious of the Applicant’s deeply felt concern over 
events referred to in its pleadings and if there were no other reason which 
in its opinion would prevent it from examining the case on the merits, it 
would not refuse to proceed because of the lack of what the Permanent 
Court in the case of the Interpretation of the Statute of the Memel Terri- 
tory, called a ‘‘convenient and appropriate method in which to bring the 
difference of opinion before the Court” (P.C.I.J., Series A/B, No. 49, 
p. 811). 

The Court notes that whilst under Article 40 of its Statute the subject 
of a dispute brought before the Court shall be indicated, Article 32 (2) 
of the Rules of Court requires the Applicant ‘‘as far as possible’’ to do 
certain things. These words apply not only to specifying the provision 


5 Art. 82 (2) of the Rules of Court provides: ‘‘When a case is brought before the 
Court by means of an application, the application must, as laid down in Article 40, 
paragraph 1, of the Statute, indicate the party making it, the party against whom the 
claim is brought and the subject of the dispute. It must also, as far as possible, 
specify the provision on which the applicant founds the jurisdiction of the Court, state 
the precise nature of the claim and give a succinct statement of the facts and grounds 
on which the claim is based, these fasts and grounds being developed in the Memorial, 
to which the evidence will be annexed.’’ 
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on which the Applicant founds the jurisdiction of the Court, but also to 
stating the precise nature of the claim and giving a succinct statement 
of the facts and grounds on which the claim is based. In the view of the 
Court the Applicant has sufficiently complied with the provisions of Article 
32 (2) of the Rules and the preliminary objection based upon non-compli- 
ance therewith is accordingly without substance. 

The arguments of the Parties have at times been at cross- purposes be- 
cause of the absence of a common meaning ascribed to such terms as 
‘interest’ and ‘‘admissibility.’’ The Court recognizes that these words 
in differing contexts may have varying connotations but it does not find 
it necessary in the present case to explore the meaning of these terms. 
For the purposes of the present case, a factual analysis undertaken in the 
light of certain guiding principles may suffice to conduce to the resolution 
of the issues to which the Court directs its attention. 

The geographical propinqnity of the Republic of Cameroon to the former 
Trust Territory of the Northern Cameroons, and the degree of affinity 
between the populations of these two regions, led the Republic of Cameroon 
to view the developments regarding the former Trust Territory with intense 
concern. The Court cannot blind its eyes to the indisputable fact that if 
the result of the plebiscite in the Northern Cameroons had not favoured 
joining the Federation of Nigeria, it would have favoured joining the 
Republic of Cameroon. No third choice was presented in the questions 
framed by the General Assembly and no other alternative was contempo- 
raneously discussed. 

The Republic of Cameroon, as a Member of the United Nations as from 
20 September 1960, had a right to apply to the Court and by the filing of 
the Application of 80 May 1961 the Court was seised. This procedural 
right to apply to the Court, where, whatever the outcome, all aspects of 
a matter can be discussed in the objective atmosphere of a court of justice, 
is by no means insubstantial. The filing of an application instituting 
procedures, however, does not prejudge. the action which the Court may 
take to deal with the case. 

In its Judgment of 18 November 1953 on the Preliminary Objection in 
the Nottebohm case (I.C.J. Reports 1953, p. 122), the Court had occasion 
to deal at some length with the nature of seisin and the consequences of 
seising the Court. As this Court said in that Judgment: ‘‘the seising 
of the Court is one thing, the administration of justice is another.” It 
is the act of the Applicant which seises the Court but even if the Court, 
when seised, finds that it has jurisdiction, the Court is not compelled in 
every case to exercise that jurisdiction. There are inherent limitations 
on the exercise of the judicial function which the Court, as a court of 
justice, can never ignore. There may thus be an incompatibility between 
the desires of an applicant, or, indeed, of both parties to a case, on the 
one hand, and on the other hand the duty of the Court to maintain its 
judicial character. The Court itself, and not the parties, must be the 
guardian of the Court’s judicial integrity. 

In the Free Zones case, the Permanent Court referred to three different 
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considerations which would lead it to decline to give judgment on questions 
posed by the parties. These were raised by the Court proprio motu. In 
the Order of 19 August 1929 (P.C.I.J., Series A, No. 22, p. 15), the Court 
in the first place said that— 


‘the Court cannot as a general rule be compelled to choose between 
constructions [of a treaty] determined beforehand none of which may 
correspond to the opinion at which it may arrive ...”’ 


In the second place, in its Judgment of 7 June 1932 in the same case 
(P.C.LJ., Series A/B, No. 46, p. 161) the Court said: 


‘After mature consideration, the Court maintains its opinion that 
it would be incompatible with the Statute, and with its position as a 
Court of Justice, to give a judgment which would be dependent for 
its validity on the subsequent approval of the Parties.’’ 


Finally the Court went on to say (at p. 162), in regard to paragraph 2 
of Article 2 of the Special Agreement which would have involved a decision 
by the Court on questions such as specific tariff exemptions to be estab- 
lished, that the task thus assigned to the Court by the parties was ‘‘unsuit- 
able to the role of a Court of Justice.’ Moreover, the ‘‘interplay of 
economic interests’’ posed questions— 


‘‘outside the sphere in which a Court of Justice, concerned with the 
application of rules of law, can help in the solution of disputes between 
two States.” 


The Court may, of course, give advisory opinions—not at the request 
of a State but at the request of a duly authorized organ or agency of the 
United Nations. But both the Permanent Court of International Justice 
and this Court have emphasized the fact that the Court’s authority to 
give advisory opinions must be exercised as a judicial function. Both 
Courts have had occasion to make pronouncements concerning requests for 
advisory opinions, which are equally applicable to the proper role of the 
Court in disposing of contested cases; in both situations, the Court is exer- 
cising a judicial function. That function is circumscribed by inherent 
limitations which are none the less imperative because they may be difficult 
to catalogue, and may not frequently present themselves as a conclusive 
bar to adjudication in a conerete case. Nevertheless, it is always a matter 
for the determination of the Court whether its judicial functions are 
involved. This Court, like the Permanent Court of International Justice, 
has always been guided by the principle which the latter stated in the case 
concerning the Status of Hastern Carelia on 23 July 1923: 


‘The Court, being a Court of Justice, cannot, even in giving advisory 
opinions, depart from the essential rules guiding their activity as a 
Court.” (P.C.LJ., Series B, No. 5, p. 29.) 


In the Haya de la Torre case (I.C.J. Reports 1951, pp. 78-79), the Court 
noted that both parties sought from the Court a decision ‘‘as to the manner 
in which the asylum should be terminated.” It ordered that the asylum 
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should terminate but refused to indicate means to be employed to give 
effect to its order. The Court said: 


“The interrogative form in which they have formulated their Sub- 
missions shows that they desire that the Court should make a choice 
amongst the various courses by which the asylum may be terminated. 
But these courses are conditioned by facts and by possibilities which, 
to a very large extent, the Parties are alone in a position to appreciate. 
A choice amongst them could not be based on legal considerations, but 
only on considerations of practicability or of political expediency; it 
is not part of the Court’s judicial function to make such a choice.” 


To determine whether the adjudication sought by the Applicant is one 
which the Court’s judicial function permits it to give, the Court must take 
into account certain facts in the present case. 

The Applicant’s explanations of what it does and does not ask the Court 
to decide, are variously formulated in its written and oral pleadings. The 
Court believes that the clearest explanation is to be found in the Appli- 
eant’s Observations and Submissions as follows: : 


“When a State brings an action before the Court on the basis of 
a provision of the nature of Article 19 of the Trusteeship Agreement 
for the Cameroons under British administration, it may no doubt in 
certain cases, in addition to seeking a finding that a violation of the 
Trusteeship Agreement has been committed, ask the Court to declare 
that the administering Power is under an obligation to put an end to 
that violation. Thus, in the South West Africa cases, Ethiopia and 
Liberia in their submissions asked the Court both for a finding of 
certain violations (the policy of apartheid, failure to render annual 
reports, failure to transmit petitions, etc.) and for a declaration that 
South Africa is under an obligation to bring these violations to an 
end. But this can only be so when what is involved is what might be 
called a ‘continuing violation’ capable of being stopped pursuant to 
the Court’s Judgment. When, on the other hand, the breach of the 
agreement has been finally consummated and it is physically impos- 
sible to undo the past, the Applicant State is no longer in a position 
to ask the Court for more than a finding, with force of res judicata, 
that the Trusteeship Agreement has not been respected by the adminis- 
tering Power. 

In the case in point the violations referred to have been finally con- 
summated, and the Republic of Cameroon cannot ask for a restitutio in 
integrum having the effect of non-oceurrence of the union with Nigeria 
and non-division of the Territory, or fulfillment of the objectives laid 
down in Article 6 of the Agreement, or observance of Resolution 1478; 
it can only ask for a finding by the Court of the breaches of the 
Trusteeship Agreement committed by the Administering Authority.” 


In the course of his oral argument, Counsel for the Applicant said: 


‘‘The Republic of Cameroon considers in fact that, by administering 
the Northern Cameroons as it did, the Administering Authority created 
such conditions that the Trusteeship led to the attachment of the 
northern part of the Cameroons to a State other than the Republic 
of Cameroon.”’ 


In the Cameroon White Book already mentioned, it is said that ‘‘failure 
to separate the administrations of the two territories destroyed an essential 
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guarantee of impartiality and effectively sabotaged the plebiscite.” The 
White Book continued by saying: ‘‘The only acceptable solution to avoid a 
monstrous injustice ...is to declare the plebiscite ... null and void...” 

The injustice alleged seems clearly enough to have been ‘‘the attachment 
of the northern part of the Cameroons to a State other than the Republic 
of Cameroon.” 

But the Court is not asked to redress the alleged injustice; it is not 
asked to detach territory from Nigeria; it is not asked to restore to the 
Republie of Cameroon peoples or territories claimed to have been lost; 
it is not asked to award reparation of any kind. 

It was not to this Court but to the General Assembly of the United 
Nations that the Republic of Cameroon directed the argument and the 
pleas for a declaration that the plebiscite was null and void. In paragraphs 
numbered 2 and 8 of resolution 1608 (XV), the General Assembly re- 
jected the Cameroon plea. Whatever the motivation of the General As- 
sembly in reaching the conclusions contained in those paragraphs, whether 
or not it was acting wholly on the political plane and without the Court 
finding it necessary to consider here whether or not the General Assembly 
based its action on a correct interpretation of the Trusteeship Agreement, 
there is no doubt—-and indeed no controversy—that the resolution had 
definitive legal effect. The plebiscite was not declared null and void but, 
on the contrary, its results were endorsed and the General Assembly de- 
cided that the Trusteeship Agreement should be terminated with respect to 
the Northern Cameroons on 1 June 1961. In the event, the termination of 
the Trusteeship Agreement was a legal effect of the conclusions in para- 
graphs 2 and 8 of resolution 1608 (KV). The Applicant here has ex- 
pressly said it does not ask the Court to revise or to reverse those con- 
clusions of the General Assembly or those decisions as such, and it is not 
therefore necessary to consider whether the Court could exercise such an 
authority. But the Applicant does ask the Court to appreciate certain 
facts and to reach conclusions on those facts at variance with the con- 
clusions stated by the General Assembly in resolution 1608 (XV). 

If the Court were to decide that it can deal with the case on the merits, 
and if thereafter, following argument on the merits, the Court decided, 
inter alia, that the establishment and the maintenance of the administra- 
tive union between the Northern Cameroons and Nigeria was a violation 
of the Trusteeship Agreement, it would still remain true that the General 
Assembly, acting within its acknowledged competence, was not persuaded 
that either the administrative union, or other alleged factors, invalidated 
the plebiscite as a free expression of the will of the people. Since the 
Court has not, in the Applicant’s submissions, been asked to review that 
conclusion of the General Assembly, a decision by the Court, for example 
that the Administering Authority had violated the Trusteeship Agreement, 
would not establish a causal connection between that violation and the 
result of the plebiscite. 

Moreover, the termination of the Trusteeship Agreement and the ensuing 
joinder of the Northern Cameroons to the Federation of Nigeria were 
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not the acts of the United Kingdom but the result. of actions of the General 
Assembly, actions to which the United Kingdom assented. Counsel for 
the Republic of Cameroon admitted that it was the United Nations which 
terminated the Trusteeship, He said: 


“‘Cameroon is not asking the Court to criticize the United Nations; 
Cameroon is not asking the Court to say that the United Nations 
was wrong in terminating the Trusteeship; Cameroon is not asking 
the Court to pronounce the annulment of resolution 1608. The 
Court, of course, would not be competent to do that...’ 


The administrative union, as established during the Trusteeship, whether 
legally or illegally, no longer exists. The Republic of Cameroon, however, 
contends that its interest in knowing whether that union was a violation 
of the Trusteeship Agreement, is not a merely academic one. It in fact 
contends that there was a causal connection between the allegedly illegal 
administrative union and the alleged invalidity of the plebiscite. Counsel 
for the Republic of Cameroon made this contention clear in a passage 
already quoted. . 

But the Applicant has stated that it does not ask the Court to invalidate 
the plebiscite; indeed as noted, it recognizes the Court could not do so. 
It has not asked the Court to find any causal connection between the 
alleged maladministration and the result of the vote favouring union with 
the Federation of Nigeria. As a result, the Court is relegated to an issue 
remote from reality. 

If the Court were to proceed and were to hold that the Applicant’s 
contentions were all sound on the merits, it would still be impossible for 
the Court to render a judgment capable of effective application. The role 
of the Court is not the same as that of the General Assembly. The de- 
cisions of the General Assembly would not be reversed by the judgment 
of the Court. The Trusteeship Agreement would not be revived and given 
new life by the judgment. The former Trust Territory of the Northern 
Cameroons would not be joined to the Republic of Cameroon. The union 
of that territory with the Federation of Nigeria would not be invalidated. 
The United Kingdom would have no right or authority to take any action 
with a view to satisfying the underlying desires of the Republic of Cam- 
eroon. In accordance with Article 59 of the Statute, the judgment would 
not be binding on Nigeria, or on any other State, or on any organ of the 
United Nations. These truths are not controverted by the Applicant. 

The function of the Court is to state the law, but it may pronounce 
judgment only in connection with concrete cases where there exists at the 
time of the adjudication an actual controversy involving a conflict of legal 
interests between the parties. The Court’s judgment must have some 
practical consequences in the sense that it can affect existing legal rights 
or obligations of the parties, thus removing uncertainty from their legal 
relations. No judgment on the merits in this case could satisfy these 
essentials of the judicial function. 

The Trusteeship Agreement with respect to the Northern Cameroons 
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having been validly terminated by resolution 1608 (XV), the Trust itself 

disappeared; the United Kingdom: ceased to have the rights and duties 

of a trustee with respect to the Cameroons; and what was formerly the 

Trust Territory of the Northern Cameroons has joined the independent 

Federation of Nigeria and is now a part of that State. 

Looking at the situation brought about by the termination of the Trustee- 
‘ship Agreement from the point of view of a Member of the United Nations, 
other than the Administering Authority itself, it is clear that any rights 
which may have been granted by the Articles of the Trusteeship Agree- 
ment to other Members of the United Nations or their nationals came to 
anend. That is not to say that, for example, property rights which might 
have been obtained in accordance with certain Articles of the Trusteeship 
Agreement and which might have vested before the termination of the 
Agreement, would have been divested by the termination. It is the fact, 
however, that after 1 June 1961 when the Trust over the Northern Cam- 
eroons ceased to exist, no other Member of the United Nations could there- 
after claim any of the rights or privileges in the Northern Cameroons 
which might have been originally granted by the Trusteeship Agreement. 
No such claim could be made on the United Kingdom which as trustee 
was functus officio and divested of all power and authority and responsi- 
bility in the area. No such claim could be made on Nigeria, which now 
has sovereignty over the territory, since Nigeria was not a party to the 
Trusteeship Agreement and never had any obligations under it. Nor is it 
apparent how such a claim could be made against the United Nations itself. 
Moreover, pursuant to Article 59 of the Statute a judgment of the Court 
in this case would bind only the two Parties. 

The claim of the Republic of Cameroon is solely for a finding of a 
breach of the law. No further action is asked of the Court or can be 
added. Normally when the Court pronounces a judicial condemnation 
there is room for the application of Article 94 of the Charter. That is 
not the case here. Normally under the International Trusteeship System 
such a finding, if the Court were competent to make it, might lead the 
General Assembly to do whatever it thought useful or desirable in the 
light of the. judgment pronounced as between a Member of the United 
Nations and an Administering Authority for the territory in question. In 
the present case, however, the General Assembly is no longer competent 
pursuant to the termination of the Trusteeship as a result of resolution 
1608 (XV). 

Nevertheless, it may be contended that if during the life of the Trustee- 
ship the Trustee was responsible for some act in violation of the terms of 
the Trusteeship Agreement which resulted in damage to another Member 
of the United Nations or to one of its nationals, a claim for reparation 
would not be liquidated by the termination of the Trust. Of course Article 
19 of the Agreement which provided for the jurisdiction of the Court in the 
cases which it covered, was terminated with all other Articles of the Agree- 
ment, so that after 1 June 1961 it could not be invoked as a basis for the 
Court’s jurisdiction. The Application in the instant case was filed before 
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1 June 1961 but it does not include, and the Applicant has expressly stated 
that it does not make, any claim for reparation. 

The Court is aware of the fact that the arguments of both Parties made 
frequent references to the Judgment of the Court of 21 December 1962 
in the South West Africa cases. The arguments dealt with the question 
whether conclusions arrived at in the consideration of the Mandates System 
under the League of Nations were applicable to the Trusteeship System 
under the United Nations, and whether, and if so to what extent, Article 
19 of the Trusteeship Agreement of 1946 for the Cameroons was to be 
given in certain respects an interpretation similar to that given to Article 
7 of the Mandate for South West Africa. 

The Court does not find it necessary to pronounce an opinion on these 
points which, in so far as concerns the operation or administration of the 
Trusteeship for the Northern Cameroons, can have only an academic 
interest since that Trusteeship is no longer in existence, and no determina- 
tion reached by the Court could be given effect to by the former Adminis- 
tering Authority. 

Nevertheless, for the purpose of testing certain contentions in this case, 
the Court will consider what conclusions would be reached if it were com- 
mon ground that Article 19 of the Trusteeship Agreement of 18 December 
1946 for the Cameroons under British Administration was designed to 
provide a form of judicial protection in the particular interest of the 
inhabitants of the territory and in the general interest in the successful 
functioning of the International Trusteeship System; that this judicial pro- 
tection was provided and existed side by side with the various provisions 
for administrative supervision and control through the Trusteeship Coun- 
cil, its visiting missions, hearing of petitioners, and action by the General 
Assembly; that any Member of the United Nations had a right to invoke 
this judicial protection and specifically that the Republic of Cameroon 
had the right to invoke it by filing an application in this Court. It would 
then follow that in filing its Application on 30 May 1961, the Republic 
of Cameroon exercised a procedural right which appertained to it—a pro- 
cedural right which was to be exercised in the general interest, whatever 
may have been the material individual interest of the Republic of Cam- 
eroon. But within two days after the filing of the Application the sub- 
stantive interest which that procedural right would have protected, dis- 
appeared with the termination of the Trusteeship Agreement with respect 
to the Northern Cameroons. After 1 June 1961 there was no ‘‘trust 
territory’? and no inhabitants for whose protection the trust functions 
could be exercised. It must be assumed that the General Assembly was 
mindful of the general interest when, acting within its competence, it 
decided on the termination of the Trust with respect to the Northern 
Cameroons and the joinder of the Northern Cameroons to the Federation of 
Nigeria. Thereafter, and as a result of this decision of the General As- 
sembly, the whole system of administrative supervision came to an end. 
Thereafter the United Nations could not, under the authority of Article 87 
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of the Charter, send into the Territory a visiting mission to report on 
prevailing conditions. The Trusteeship Council could no longer examine 
petitions from inhabitants of the Territory, as indeed it decided at its 
1178th meeting on 11 January 1962. The General Assembly could no 
longer make recommendations based upon its functions under Chapters 
XII and XIII of the Charter, 

The Court cannot agree that under these circumstances the judicial 
protection claimed by the Applicant to have existed under the Trusteeship 
System, would have alone survived when all of the concomitant elements 
to which it was related had disappeared. Accordingly, the Republic of 
Cameroon would not have had a right after 1 June 1961, when the Trustee- 
ship Agreement was terminated and the Trust itself came to an end, to 
ask the Court to adjudicate at this stage upon questions affecting the rights 
of the inhabitants of the former Trust Territory and the general interest 
in the successful functioning of the Trusteeship System. 

Throughout these proceedings the contention of the Republic of Cam- 
eroon has been that all it seeks is a declaratory judgment of the Court 
that prior to the termination of the Trusteeship Agreement with respect 
to the Northern Cameroons, the United Kingdom had breached the pro- 
visions of the Agreement, and that, if its Application were admissible and 
the Court had jurisdiction to proceed to the merits, such a declaratory 
judgment is not only one the Court could make but one that it should make. 

That the Court may, in an appropriate case, make a declaratory judg- 
ment is indisputable. The Court has, however, already indicated that 
even if, when seised of an Application, the Court finds that it has jurisdic- 
tion, it is not obliged to exercise it in all cases. If the Court is satisfled, 
whatever the nature of the relief claimed, that to adjudicate on the merits 
of an Application would be inconsistent with its judicial function, it 
should refuse to do so. 

Moreover the Court observes that if in a declaratory judgment it ex- 
pounds a rule of customary law or interprets a treaty which remains in 
force, its judgment has a continuing applicability. But in this case there 
is a dispute about the interpretation and application of a treaty—the 
Trusteeship Agreement—which has now been terminated, is no longer in 
foree, and there can be no opportunity for a future act of interpretation 
or application of that treaty in accordance with any judgment the Court 
might render. 

In its Interpretation of Judgments Nos. 7 and 8 (the Chorzów Factory) 
(P.C.L.J., Series A, No. 18, p. 20) the Court said: 


“The Court’s Judgment No. 7 is in the nature of a declaratory 
judgment, the intention of which is to ensure recognition of a situa- 
tion at law, once and for all and with binding force as between the 
Parties; so that the legal position thus established cannot again be 
called in question in so far as the legal effects ensuing therefrom 
are concerned.” 
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The Applicant, however, seeks to minimize the importance of the forward 
reach of a judgment of the Court. It has maintained that it is seeking 
merely a statement of the law which would ‘‘constitute a vital pronounce- 
ment for the people of Cameroon.’’ It has indeed asked the Court not to 
consider the aftermath of its judgment and in this connection it has cited 
the judgment of the Court in the Haya de la Torre case, quoted above. 
But there is a difference between the Court’s considering the' manner of 
compliance with its Judgment, or the likelihood of compliance, and, on the 
other hand, considering whether the judgment, if rendered, would be 
susceptible of any compliance or execution whatever, at any time in the 
future. 

As the Court said in the Haya de la Torre case, it cannot concern itself 
with the choice among various practical steps which a State may take to 
comply with a judgment. It may also be agreed, as Counsel for the Appli- 
cant suggested, that after a judgment is rendered, the use which the suc- 
cessful party makes of the judgment is a matter which lies on the political 
and not on the judicial plane. But it is not the function of a court merely 
to provide a basis for political action if no question of actual legal rights 
is involved. Whenever the Court adjudicates on the merits of a dispute, 
one or the other party, or both parties, as a factual matter, are in a position 
to take some retroactive or prospective action or avoidance of action, which 
would constitute a compliance with the Court’s judgment or a defiance 
thereof. That is not the situation here. 

The Court must discharge the duty to which it has already called 
attention—the duty to safeguard the judicial function. Whether or not 
at the moment the Application was filed there was jurisdiction in the 
Court to adjudicate upon the dispute submitted to it, circumstances that 
have since arisen render any adjudication devoid of purpose. Under 
these conditions, for the Court to proceed further in the case would not, 
in its opinion, be a proper discharge of its duties. 

The answer to the question whether the judicial function is engaged 
may, in certain cases where the issue is raised, need to wait upon an exami- 
nation of the merits. In the present case, however, it is already evident 
that it cannot be engaged. No purpose accordingly would be served by 
undertaking an examination of the merits in the case for the purpose of 
reaching a decision which, in the light of the circumstances to which the 
Court has already called attention, ineluctably must be made. 

For the reasons which it has given, the Court has not felt called upon 
to pass expressly upon the several submissions of the Respondent, in the 
form in which they have been cast. The Court finds that the proper limits 
of its judicial function do not permit it to entertain the claims submitted to 
it in the Application of which it has been seised, with a view to a decision 
having the authority of res judicata between the Republic of Cameroon 
and the United Kingdom. Any judgment which the Court might pro- 
nounce would be without object. 
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For these reasons, 
Tam Court, 
by ten votes to five,® 


finds that it cannot adjudicate upon the merits of the claim of the Fed- 
eral Republic of Cameroon. 


Act of state doctrine—inapplicable to Nazi confiscation of property 
under antt-Semitic laws 


IN THE MATTER OF THE Cramm or Hersert Browse, Cram No. PO- 
1246. Decision PO-1634. 

U. 8. Foreign Claims Settlement Commission, Sept. 25, 1963. 

Edward D. Re, Chairman; Theodore Jaffe, Commissioner. 


Claimant, a national of the United States since naturalization on May 
11, 1943, brought his claim for nationalization of extensive real and personal 
property interests in the city of Wroclaw (formerly Breslau), pursuant to 
the Claims Agreement of July 16, 1960, between the United States and 
Poland, T.I.A.S., No. 4545.1. The Commission found that a large part of 
the property was either totally destroyed as a result of military action 
during World War II or otherwise disposed of by action of the German 
Government. As to this property, the Commission said: 


The Polish Claims Agreement of 1960 provides for the payment of com- 
pensation for property which was nationalized, appropriated or otherwise 
taken by the Government of Poland. It does not settle or discharge claims 
based upon damage to or destruction of property during World War II, 
or the taking of property by forces occupying Poland during the war. 
(See Claim of Przybylinski, No. PO-1358.) Accordingly, the portion of 
the claim based upon the business enterprise, the personal property, and 
the improvements on the land is denied. 


As to two other properties in Wroclaw (a city in that part of Poland 
which was part of Germany prior to the end of World War II), the evi- 
dence showed that prior to World War II they were owned by claimant’s 
father; in 1940 these properties were confiscated by the Nazi Government 
of Germany pursuant to anti-Jewish laws, and transferred to third per- 
sons, this confiscation and transfer being for reasons of racial and political 
discrimination. In 1946 the Polish Government provided for the taking 
of real property considered as abandoned on the expiration of ten years 
from the end of the year in which World War II terminated (January 1, 
1956). The record showed that claimant’s father died in 1942 in a German 
concentration camp, and that claimant and his sister (not claiming before 


8 The negative votes were apparently cast by Judges Koretsky and Spiropoulos, each 
of whom made a short statement of opposition, and by Judges Badawi and Bustamante 
y Rivero and Judge ad hoc Beb a Don, each of whom wrote dissenting opinions. 

Judge Jessup made a short declaration agreeing with the reasoning of the majority 
but calling attention to the validity in the instant case of his separate opinion in the 
South West Africa eases. Judges Wellington Koo, Sir Percy Spender, Sir Gerald 
Fitzmaurice, and Morelli gave separate opinions concurring in the result. 

165 AJIL, 540 (1961). 


506 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 58 


this Commission) would have inherited the property in equal shares but for 
the Nazi decree. ‘‘In the absence of evidence to the contrary, the Com- 
mission found claimant’s property had been taken on January 1, 1956, 
and that its value at the time of taking was $8,500. The Commission found 
claimant entitled to an award of $1,750 for his half interest in the property, 
plus 6% interest from the date of the loss to July 16, 1950 (the date of 
the agreement), or $476.88. 
In arriving at this conclusion, the Commission said in part: 


Claimant contends that the prior Nazi decree operating to divest the 
former record owner of title is in fact invalid, that the property descended 
to claimant and his sister, and that the property was therefore actually 
taken pursuant to the subsequent Polish decree on January 1, 1956. 

The issue thus presented is whether the Commission shall give effect to 
the confiscation and transfer of property under duress by the Nazi Govern- ' 
ment of Germany under the anti-Semitic laws of that time. If such trans- 
fer were regarded by the Commission as valid, or if the Commission were 
precluded from reviewing the decree, the legal effect would be to divest the 
former owner of title and render his claim (or that of his successors in 
interest) before the Foreign Claims Settlement Commission not com- 
pensable under the Polish Claims Agreement of 1960. 

The International Claims Settlement Act of 1949, as amended, specifi- 
cally provides that ‘‘In the decision of claims under this title the Com- 
mission shall apply the following in the following order: (1) The provisions 
of the applicable claims agreement as provided in this subsection; and 
(2) The applicable principles of international law, justice, and equity.” 
(International Claims Settlement Act of 1949, as amended, 64 Stat. 12 
(1950), 22 U.S.C. § 1623(a) (1958).) Since the Polish Claims Agree- 
ment of 1960 is silent as to the issue at hand, the Commission is bound to 
apply the ‘‘applicable principles of international law, justice, and equity.’’ 

A discussion of these principles may begin with the case of Bernstein v. 
Van Heyghen Freres Societe Anonyme, 163 F. 2d 246 (2d Cir. 1947),? 
cert. denied, 382 U. S. 772 (1947), decided by the Circuit Court of Appeals 
for the Second Circuit in 1947. In the Bernstein case, the plaintiff, 
Bernstein, a German national of Jewish faith, was a victim of Nazi gov- 
ernmental persecution. He was taken forcibly into custody by ‘‘Nazi 
officials in Germany,” and while imprisoned, ‘‘by means of duress .. .’’ 
‘was compelled to execute documents which purported to transfer all the 
shares of the ‘‘Arnold Bernstein Line’’ to a German ‘‘trustee.’’ De- 
fendant, a Belgian corporation, ‘‘acquired’’ the vessel ‘‘Gandia’’ from 
the Nazi ‘‘trustee.’’ Subsequently, the vessel was sunk and insurance 
amounting to £100,000 had been paid for the loss. Plaintiff brought action 
for damages for conversion of the vessel, for money had and received for 
its earnings, and for the proceeds of the insurance paid for its loss at 
sea. The action, originally brought in the state court, was removed to 
the U. 8. District Court for the Southern District of New York. From 
an order quashing the writ of attachment of the insurance fund being 


3 Digested in 42 AJIT. L. 217 (1948). 
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held for defendant’s account, and dismissing the complaint, plaintiff 
appealed to the Cireuit Court of Appeals. 

Applying the law of New York State, the Cireuit Court of Appeals 
affirmed the holding of the district court in a two-to-one decision. In so 
doing, that court gave expression to the classic ‘‘act of state’’ doctrine as 
follows: 


We have repeatedly declared, for over a period of at least thirty 
years, that a court of the forum will not undertake to pass upon the 
validity under the municipal law of another state of the acts of offictals 
of that state, purporting to act as such. ( Bernstein v. Van Heyghen 
Freres Societe Anonyme, 163 F. 2d 246, 249 (2d Cir. 1947) (emphasis 
added).) 


By the application of that doctrine, judicial review of the legality of 
the acts of the agents of the defunct German government was thereby pre- 
cluded. 

This holding was widely criticized (see, e.g., House, The Law Gone 
Awry: Bernstein v. Van Heyghen Freres, 87 Calif. L. Rev. 88 (1949), and 
discussion in Re, ‘‘Confiscation by the Defunct Nazi Regime’’ in Foreign 
Confiscations in Anglo-American Law 146 (1951)). Nevertheless, the 
court had made its position clear: 


The difficulty lies, not in any defect in the law... as to conflict 
of laws, but because of that other doctrine which we have mentioned ; 
4.6., that no court will exercise its jurisdiction to adjudicate the validity 
of the offictal acts of another state. (Bernstein v. Van Heyghen 
Freres Soctete Anonyme, 163 F. 2d 246, 249 (2d Cir. 1947) (emphasis 
added).) 


That decision, adhering strictly to the ‘‘act of state’’ doctrine, forcefully 
demonstrated the injustice that may result from the application of this 
doctrine in spite of an overwhelmingly clear public policy demanding its 
non-application to the acts of the particular government. 

The case, however, contained an important element. Although the court 
accepted the principle of non-review, it was of the opinion that the prin- 
ciple would be inapplicable sf there had been a determination by the 
Hizecutive to that effect. (Bernstein v. Van Heyghen Freres Societe 
Anonyme, 163 F. 2d 246, 249 (2d Cir. 1947).) That is, the court regarded 
the principle of non-review as a judicial limitation from which the court 
might have been freed by a declaration or determination by the Executive 
that the principle should not apply in a given situation. 

However, after a consideration of the Executive policy as gleaned from 
the materials then available, the court concluded that there was no positive 
determination by the Executive removing the restraint of non-review. 
Consequently, the order of the district court was affirmed. 

Subsequently, the plaintiff Bernstein, in another action, Bernstein v. 
Nederlandsche-Amerikaansche Stoomvart-Maatschapptj, 76 F. Supp. 335 
(S.D.N.Y. 1948),° afd in part, modified in part, 173 F. 2d 71 (2d Cir. 


8 Digested in 42 A.J.I.L. 726 (1948). 
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1949), calculated to recover other assets of which he had been despoiled in 
a similar manner, amended his complaint to omit certain details. This 
second Bernstein case was decided on different grounds and did not discuss 
the principle of judicial non-review. A subsequent appeal, however, 
brought the same issue once again before the United States Court of 
Appeals for the Second Circuit, Bernstein v. Nederlandsche-Amerikaansche 
Stoomvaart-Maatschappij, 210 F. 2d 375 (2d Cir. 1954).4 

This time, however, that court noted that a ‘‘supervening expression of 
Executive policy’’ now existed. The court cited a State Department Press 
Release (No. 296 of April 27, 1949) entitled ‘‘ Jurisdiction of United States 
Courts Re Suits for Identifiable Property Involved in Nazi Forced Trans- 
fers.” The court went on to quote the substance of the release as follows: 


“As a matter of general interest, the Department publishes herewith 
a copy of a letter of April 18, 1949 from Jack B. Tate, Acting Legal 
Advisor, Department of State, to the Attorneys for the plaintiff in 
Civil Action No. 31-555 in the United States District Court for the 
Southern District of New York. 

“The letter repeats this Government’s opposition to forcible acts 
of dispossession of a discriminatory and confiscatory nature practiced 
by the Germans on the countries or peoples subject to their controls; 
states that it is this Government’s policy to undo the forced transfers 
and restitute identifiable property to the victims of Nazi persecution 
wrongfully deprived of such property; and sets forth that the policy 
of the Executive, with respect to claims asserted in the United States 
for restitution of such property, ts to releve American courts from 
any restraint upon the exercise of their jurisdiction to pass upon the 
validity of the acts of Nazi oficials.” (Bernstein v. Nederlandsche- 
Amerikaansche Stoomvaart-Maatschappij, 210 F. 2d 375, 376 (2d Cir. 
1954) (emphasis added).) 


The court further quoted significant excerpts from that letter: 


“1. This Government has consistently opposed the forcible acts of 
dispossession of a discriminatory and confiscatory nature practiced by 
the Germans on the countries or peoples subject to their controls... 

‘3, The policy of the Executive, with respect to claims asserted in 
the United States for the restitution of identiflable property (or com- 
pensation in lieu thereof) lost through force, coercion, or duress as a 
result of Nazi persecution in Germany, is to relieve American courts 
from any restraint upon the exercise of their jurisdiction to pass upon 
the validity of the acts of Nazi officials.” (Zbid.) 


“In view of this supervening expression of Executive Policy,” con- 
eluded the court, ‘‘we amend our mandate in this case by striking out all 
restraints based on the inability of the court to pass on acts of officials in 
Germany during the period in question. See 173 F. 2d at pages 75-76.” 
(Tbid.) 

In spite of the ultimate private settlement of the litigation, the Bernstein 
cases nevertheless represent the most significant development in the evolu- 
tion of the principle that the courts of one country will not sit in judgment 


4 Digested 48 ibid. 499 (1954). 
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on the acts of government of another. (Bernstein v. Van Heyghen Freres 
Soctete Anonyme, 163 F. 2d 246 (2d Cir. 1947), cert. denied, 882 U. S. 772 
(1947); Bernstein v. Nederlandsche-Amerikaansche Stoomvaart-Maat- 
schapptj, 76 F. Supp. 385 (S.D.N.Y. 1948), aff’d in part, modified in part, 
173 F. 2d 71 (2d Cir. 1949); Bernstein v. Nederlandsche-Ameritkaansche 
Stoomvaart-Maatschappij, 117 F. Supp. 898 (8.D.N.Y. 1953) ; Bernstein v. 
Nederlandsche-Amerikaansche Stoomvaart-Maatschappij, 210 F. 2d 375 
(2d Cir. 1954).) 

The point of these cases is to the effect that the principle normally does 
apply; however, the presumption of its applicability may be rebutted by a 
determination by the Executive to that effect. (See materials cited in 
Re, Judicial Development in Sovereign Immunity and Foreign Confisca- 
tions, 1 New York Law Forum, 160, 197 et seg. (1955).) This view, as 
developed in the Bernstein cases, hag since been enunciated in several other 
cases concerning confiscations and related areas, see Banco Nacional de 
Cuba v. Sabbatino, 307 F. 2d 845 (2d Cir. 1962),° cert. granted, 372 U. 8. 
905 (1968) ; Rodriguez v. Pan American Life Ins. Co., 311 F. 2d 429 (5th 
Cir. 1962) ;° Compania Ron Bacardi, 8.A. v. Bank of Nova Scotia, 198 
F. Supp. 814 (8.D.N.Y. 1961) ; Ioannou v. New York, 83 S. Ct. 6 (1962).” 
But see Pons v. Republic of Cuba, 294 F. 2d 925 (D.C. Cir. 1961), 
cert. denied, 368 U. S. 960 (1962). Cf. Latvian State Cargo & Pass. K. 8. 
Line v. McGrath, 188 F. 2d 1000 (D. C. Cir. 1951) ;°> Wyman v. United 
States, 166 F. Supp. 766 (U. S. Ct. Cl. 1958) ; Rozenfeld v. Commissioner, 
181 F. 2d 388 (2d Cir. 1950); Mayer v. United States, 111 F. Supp. 251 
(126 Ct. Cl. 1, 1953). 

In Banco Nacional de Cuba v. Sabbatino, for instance, the Court of 
Appeals for the Second Circuit summed up the present state of the law 
concerning the recognition of Nazi confiscatory decrees as follows: 


However, when the executive branch of our Government announces 
that it does not oppose inquiry by American courts into the legality 
of foreign acts, an exception to the judicial abnegation required by the 
act of state doctrine has arisen and has been recognized both in this 
circuit and elsewhere. In Bernstein v. N. V. Nederlandsche Ameri- 
kaansche Stoomvaart-Maatschappij, 210 F. 2d 375 (2d Cir. 1954) 
(per curiam), when we received word from the State Department that 
it was State Department policy to permit American courts to pass 
on the validity of acta done by Nazi officials, our court rescinded its 
earlier mandate by which, based upon the act of state doctrine, we 
had prevented the district court from questioning the validity of the 
acts of the German Nazi government. See 173 F. 2d 71 (2d Oir. 
1949). See also Bernstein v. Van Heyghen Freres 8. A., 163 F. 2d 
246, 252 (2d Cir.), cert. denied, 382 U. S. 772, 68 S. Ct. 88, 92 L. Ed. 
357 (1947); Restatement, Foreign Relations Law of the United States 
§ 44 (Proposed Official Draft, 1962); Kane v. National Institute of 
Agrarian Reform (Fla. Cir. Ct.), 18 Fla. Supp. 116 [No. 61 L 730, 
June 8, 1961]; Association of the Bar of the City of New York, 


556 A.J.LL. 1085 (1962). 857 ibid. 439 (1968). 
1 Digested ibid. 438, 8 Digested 56 A.J.I.L. 215 (1962). 
9 Digested 45 ibid. 796 (1951). 
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Committee on International Law, Report, A Reconsideration of the 
Act of State Doctrine in United States Courts 18 (May 1959)... 
(Banco Nacional de Cuba v. Sabbatino, 307 F. 2d 845, 857-58 (2d, 
Cir. 1962), cert. granted, 372 U. S. 905 (1963). See also Rodriguez 
v. Pan American Life Ins. Co., 811 F. 2d 429, 435 (5th Cir. 1962).) 


In the light of the foregoing, the Foreign Claims Settlement Commission 
will follow the clear and unequivocal expression of Executive policy with 
regard to Nazi confiscations. (See Letter of April 18, 1949 from Jack B. 
Tate, Acting Legal Advisor, Department of State, to the Attorneys for 
plaintiff in Civil Action No. 31-555, United States District Court for the 
Southern District of New York; Department of State Press Release No. 
296 (April 27, 1949), cited in Bernstein v. Nederlandsche-Amertkaansche 
Stoomvaart-Maatschappij, 210 F. 2d 875, 876 (2d Cir. 1954).) The Com- 
mission further notes that the United States Court of Claims, in a related 
case, has specifically said that ‘‘This executive policy . . . relates to un- 
doing forced transfers of property and restoring identifiable property 
which has been transferred under such Nazi decrees.” (Wyman v. Untied 
States, 166 F. Supp. 766, 770 (U. S. Ct. Cl. 1958). See also Mayer v. 
United States, 111 F. Supp. 251 (126 Ct. Cl. 1, 1958); Rozenfeld v. Com- 
missioner, 181 F, 2d 388 (2d Cir. 1950).) 

Thus relieved of the restraint of the so-called ‘‘act of state’’ doctrine, 
the Commission may proceed to give effect to the governing principles of 
substantive international law. In so doing, the Commission will apply 
the international standard of justice to determine if the act of the foreign 
government constitutes a denial of justice as that standard is understood 
in international law. (See 5 Hackworth, International Law 522, 587-588 
(1948) ; Comment, Harvard Research in International Law, The Law of 
Responsibility of States for Damage Done in Their Territory to the Person 
and Property of Foreigners, 23 Am. J. Int’l L. Spec. Supp. 154 (1929); 
Lissitzyn, The Meaning of the Term Denial of Justice in International 
Law, 30 Am. J. Int’] L. 682 (1936).) ... 

This Commission has consistently regarded as settled principles of inter- 
national law, justice, and equity, that private property may not be taken 
without the payment of prompt, adequate, and effective compensation, and 
that no person can be deprived of his property solely on the ground of his 
nationality, religion, race, or creed. (Cf. Czechoslovak Confiscatory Decree 
Case (American Zone), Court of Appeals of Nuremberg, Germany, 1949, _ 
1949 Ann. Dig. 19 (No. 10); Confiscation of Property of Sudeten Germans 
Case, Germany, Amtsgericht of Dingolfing (1948), 1948 Ann. Dig. 24 
(No. 12)). The Commission therefore concurs in the observations set 
forth in Anglo-Iranian Oi Co., Lid., v. 8.U.P.O.R. Co., Italy, Civil Ct. of 
Rome (1954), 1955 Int'l L. Rep. 23, 40: 


... discriminatory laws, enacted out of hatred, against aliens or 
against persons of any particular race or category or against persons 
belonging to specific social or political groups cannot be applied ... 


10 Digested 49 A.J.I.L. 259 (1955). 
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because they run counter to the initially accepted principle of the 
equality of individuals before the law. 

Such principles, developed by international doctrine, are generally 
accepted by the jurisprudence of the various countries. 

The Commission, applying the principles of international law, justice, 
and equity to the facts of the present claim, therefore finds that the acts 
of the deft:ct Nazi regime with regard to this property constituted a denial 
of justice and a violation of the international standard of justice as that 
standard is understood in international law. Consequently, the Commis- 
sion holds that the Nazi decree in question was invalid and ineffective to 
transfer or divest title from claimant’s father; and that after World War 
II, claimant in fact owned a one-half interest in the property now con- 
sisting of two building lots in Wroclaw... 


Untrep STATES FEDERAL AND Strate Courts 
PUBLIC International Law Casas 


Cuban claims—refusal to give extraterritorial effect to Cuban decrees 
—no Cuban legislative jurisdiction over Cuban refugees or their 
insurance policies with U. S. compantes 


BLANCO ET AL. v. Pan ÅMERIOAN LIE Insuranoz COMPANY ET At. 
221 F. Supp. 219. 
U. 8. Dist. Ct., 8.D., Florida, July 15, 1963. 


Plaintiffs, former nationals of Cuba and at the time of suit refugees 
resident in Florida, brought actions for damages for breaches of certain 
insurance policies and for declaratory judgments that such policies pur- 
chased by them through the defendants’ branches in Cuba were valid and 
binding. All of the various applications for the policies were made in 
Cuba in Spanish and sent to the American home offices of the respective de- 
fendants in Texas and Louisiana, where the policies were issued, although 
they were later notarized in Cuba prior to delivery to the plaintiffs. 

Some policies provided for payments in dollars, others for payments 
in pesos, but all contained stipulations that the places of payments by or 
to the plaintiffs were to be the U. S. home offices of the respective com- 
panies, except for one policy where the place of such payments was to be 
Havana. The total assets of the insurance companies, not just their assets 
in Cuba, were pledged to the payment of the policies. 

The insurance companies defended on the grounds that they were excused 
from performance under the policies by virtue of Cuban decrees: (1) 
prohibiting payments to Cuban nationals outside of Cuba or in Cuba in 
any currency other than the peso; and (2) expropriating the insurance 
companies’ assets in Cuba and substituting the Cuban state as the obligor 
under the insurance policies.? 

The court held that the defense posed was grounded on Federal statutes 
and treaty, international law and Cuban law. Although the court was 
sitting in diversity jurisdiction, it was interpreting Federal questions and, 

1 For earlier decision in U. 8. Ct. of App., Sth Cir., see 57 AJL. 669 (1968). 
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accordingly, was not bound, under the rule of Erie R. Co. v. Tompkins, 
304 U. S. 64 (U. S. Sup Ct., 1988), by either other State decisions to which 
the Florida choice-of-law rules would direct it (see Theye y Ajurta v. 
Pan American Life Insurance Company, 154 So. 2d 450 (La. Ct. of App., 
4th Cir., June 14, 1963)),? or by Florida decisions themselves (see Pan 
American Life Insurance Co. v. Recio, 154 So, 2d 197 (Fla. Ct. App., 3d 
Dist., May 7, 1968), digested below, p. 516). 

The court held that the Cuban decrees of expropriation and nationaliza- 
tion were not only confiscatory but also discriminatory and were therefore 
in violation of international law and, as a result, the court was not required 
to give effect to them under the act of state doctrine and that they had 
no extraterritorial effect. 

The court also concluded that neither the parties nor the subject 
matter of the action was subject to Cuban legislative jurisdiction. As to 
the insurance companies, the Cuban assets expropriated bore no necessary 
relationship to the policies in question and the companies themselves were 
domiciled in the United States, not in Cuba. As to the individuals, since 
they were refugees from the present government of Cuba, the fact of their 
Cuban nationality of origin did not give that government any im personam 
jurisdiction over them. On this latter point the court stated: 


. .. The political refugee is a notable twentieth century contribution 
to the category of the res nullius. .. . As far back as Blackstone it 
has been recognized that citizenship is not comprised of birth or by 
naturalization alone. There must also be ‘‘legeance’’ to the sover- 
eign... Allegiance is the obligation of fidelity and obedience which 
the individual owes his government in return for the protection which 
he receives. It may be renounced by an open and distinct act... . 
Certainly, the flight of Miami’s Cuban refugees from Castro’s Cuba, 
‘their acceptance by the United States and our encouragement and 
support through the agencies of our executive and legislative branches 
is evidence of their renunciation of the present sovereignty of 
Cuba. ... These former political citizens of a Cuba that has ceased 
to be (with some inchoate allegiance to a Cuba they hope may come 
into existence sometime in the future) are at present political citizens 
of nowhere. They are, however, civil citizens of Florida based on their 
domicile here. . 


Though the defense raised by the insurance companies for non-perform- 
ance was a matter of Federal and international law, the question of whether 
there had been a breach of the policies involved and, if so, what remedies 
were available, was governed by State law, including State choice-of-law 
rules. Accordingly, the court, citing the Restatement and applying the 
principle of protecting the insured ‘‘from the greater power of insurers 
by means of the choice-of-law rule,’’ held that, as to this issue, the policies 
were governed by the laws of Texas and Louisiana, respectively, where the 
issuing companies were domiciled and the policies were to be performed, 
a result consistent with that reached by the Florida State Court in the 
Recio case by applying a place of performance test. 


268 AJIL. 190 (1964). 
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The court further held that the choice-of-law question was not neces- 
sarily determinative of the result since, under both common and civil law, 
there was a breach of contract unless excused by the Cuban decree of ex- 
- propriation and nationalization. This decree could not be deemed to apply 
to a Cuban refugee enforcing an executory contract in the forum of another 
jurisdiction according to the terms of an obligation existing prior to the 
passage of the decree. 

The court granted the relief sought by the respective plaintiffs (relying 
in part, in the case of the one policy providing for payments in Havana, 
on the fact that no tender of payment had been made there). 


Notes 


Diplomatic immunity—Russian U.N. employee accused of espionage 
not entitled to immunity or Supreme Court’s original jurisdiction 


A Russian national, First Secretary of the Ministry of Foreign Affairs of 
the U.S.S.R., entered the United States to work as an employee of the 
United Nations Secretariat. On his arrest on grounds of espionage, he 
claimed that he was entitled to diplomatic immunity and, in the alternative, 
that the United States Supreme Court had exclusive jurisdiction over his 
case. 

The court held that since he was not an ambassador or public minister 
“authorized and received as such by the President’’ within the meaning 
of Section 252 of Title 22 U.8.C.A., he was not entitled to diplomatic 
immunity. Since he was merely an employee of the United Nations and 
not a representative of a Member thereof, the court further held that he 
was not entitled to the immunity provided by Article 105 of the United 
Nations Charter. Since, under Section 288d(b) of Title 22 U.S.C.A., the 
immunity granted to employees of the United Nations was limited to ‘‘acts 
performed by them in their official capacity and falling within their func- 


tions as such . . . employees ... ,’’ the provisions of that subsection were 
of no avail to the defendant, having regard to the nature of the charge 
against him. 


Since he did not possess diplomatic status, he could not come within the 
purview of Article 3, Section 2, Clause 2 of the United States Constitution 
giving the Supreme Court original and exclusive jurisdiction of cases 
affecting ambassadors, other public ministers and consuls. United States 
v. Egorov, 222 F. Supp. 106 (U. S. Dist. Ot., E.D.N.Y., Oct. 7, 1963). 


Treaties of friendship, commerce and navigation—national treatment 
applicable only in like situations 


On appeal from a judgment that the taxpayer was liable for the excise 
tax imposed by Section 4061 of the Internal Revenue Code of 1954 (26 
U.8.C.A.) on sales of used cars manufactured in Germany and imported 
by the appellant taxpayer from Germany, the court rejected the argument 
that the imposition of the tax was a failure to accord ‘‘national treatment”’ 
to the products of Germany as required by Article XVI of the 1954 Treaty 
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of Friendship, Commerce and Navigation with Germany, 7 U. S. Treaties 
1839, T.T.A.8., No. 3593. 

The criterion of taxability is not the origin of the goods but whether 
they have been previously sold in the United States. Products of German 
origin and those of American origin are both taxed on the first sale in 
the United States. Since Article XVI of the treaty only requires equality 
of treatment for products that are ‘‘in like situations,” it could not be 
invoked to preclude taxation of the vehicles. Smtth v. United States, 319 
F. 2d 776 (U. S. Ct. App., 5th Cir., July 3, 1963). 


Status of Forces Agreements—double jeopardy—proceeding in Japa- 
nese Family Court no bar to subsequent prosecution under Uniform 
Code of Military Justice 


Article XVII, paragraph 8, of the Status of Forces Agreement between 
Japan and the United States provides: 


‘Where an accused has been tried in accordance with the provisions 
of this Article... by the... authorities of Japan and has been 
acquitted, or hag been convicted and is serving, or has served, his 
sentence or has been pardoned, he may not be tried again for the same 
offense within the territory of Japan by the authorities of the other 
State... . 


The Court of Military Appeals held that juvenile proceedings in the Japa- 
nese Family Court did not constitute a ‘‘trial’’ within the meaning of 
Article XVII, paragraph 8, and, accordingly, subsequent prosecution under 
the Uniform Code of Military Justice for the same offense was not barred. 
Article XVII contemplates a proceeding directly to vindicate the penal 
law, whereas the juvenile proceeding as established in Japan is funda- 
mentally civil, not criminal, in nature, its objective being the care and 
guidance of the juvenile, not punishment within the limits prescribed by 
the penal code. United States v. Cadenhead, 14 U.8.C.M.A. 271, 34 C.M.R. 
51 (U. 8. Ct. Mil. App., 1968). 


International Claims Settlement Act—executive discretion 


The Attorney General, who had vested the assets of the National Bank 
of Hungary, disallowed the debt claims of two New York banks brought 
under the International Claims Settlement Act, 69 Stat. 562, 22 U.S.C. 
§ 1631g. The claimants, seeking judicial review of the determination, 
were granted summary judgment by the District Court. On appeal, 
vacating the lower court’s decision and remanding the case for further 
proceedings, the court held that judicial review could only follow a deter- 
mination by the Attorney General that Section 208(a) of the Act (which 
provides that ‘‘no debt claim shall be allowed under this Section—(1) if 
it is asserted against... Hungary ... (ineluding the government or 
any political subdivisions, agencies, or instrumentalities thereof) ...’’) _ 
did not apply, and that consequently the Attorney General must be allowed 
to make this determination. Kennedy v. Chemical Bank New York Trust 
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Company, 319 F.2d 720 (U. S. Ct. App., D. C. Cir., July 16, 1968); cert. 
denied, 375 U. 8. 965 (Jan. 6, 1964). 


Walsh Act—inapplicable to grand jury investigation 


An American citizen resident in the Philippines appealed from the judg- 
ment of the District Court holding him in contempt for failure to comply 
with a grand jury subpoena issued under the provisions of the Walsh Act, 
28 U.8.C.A. § 1783 et seq. Reversing the judgment of the court below, 
the court found that, although as a matter of international law or Constitu- 
tional limitations the United States possesses the power inherent in sov- 
ereignty to require the return to the United States of a citizen who is 
abroad, whenever the public interest requires it, and to penalize him in 
case of refusal, that power must be exercised by Congress, and the District 
Court has no such power or jurisdiction unless it is expressly conferred 
by statute. Since the Walsh Act conferred power upon the District Courts 
to issue subpoenas to witnesses outside the United States only for the 
purpose of obtaining their testimony in a criminal proceeding, and a grand 
jury investigation is not such a proceeding within the meaning of the 
Walsh Act, the appellant could not be held in contempt. United States v. 
Thompson, 319 F.2d 665 (U. S. Ct. App., 2d Cir., June 10, 1968). 

Judge Kaufman dissented on the ground that a grand jury investigation 
should be regarded as a ‘‘criminal proceeding.” He regarded the ma- 
jority’s ‘‘restricted and unwarranted holding” as having dealt a ‘‘heavy 
blow’’ to the Federal grand jury. ‘‘Those citizens who seek to avoid the 
searching eye of the grand jury need simply seek a safe haven beyond our 
territorial limits.’’ 


Legislation denying passports to Communists upheld 


In proceedings to determine the Constitutional validity of Section 6 of 
the Subversive Activities Control Act of 1950, 50 U.8.C.A. § 781 et seq., 
which prohibits the issuance of passports to members of the Communist 
Party, it was held that, in view of the Congressional findings as to the 
nature of the world Communist movement, the disqualification imposed was 
a valid exercise of the power of Congress to protect and preserve our 
Government against the threat posed by the world Communist movement 
and that the regulatory scheme bears a reasonable relationship thereto. 
Flynn v. Rusk, 219 F. Supp. 709 (U. 8. Dist. Ct., D. C. July 12, 1963). 


Deportation—possible incarceration for jumping ship not a bar to 
deportation of alien 


In a suit for judicial review of the Attorney General’s order denying 
an alien seaman’s application for withholding of deportation, the court 
held that the Attorney General’s discretion was not exercised arbitrarily 
or capriciously in finding that the appellant would not be subject to physi- 
cal persecution on his return to Yugoslavia. Possible incarceration for 
one or two years resulting from illegally deserting a vessel is not ‘‘physical 
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persecution’’ within the meaning of Section 248(h) of the 1952 Immigra- 
tion and Nationality Act (8 U.S.C.A. § 1258(h)). Zupicich v. Esperdy, 
319 F. 2d 773 (U. 8. Ct. App., 2d Cir., June 28, 1963). 


Iron Curtain Act—Pennsylvania Supreme Court overruled 


The decision of the Supreme Court of Pennsylvania in In Re Belemecich’s 
Estate, 192 At. 2d 740 (July 2, 1963),’ that the so-called Pennsylvania Iron 
Curtain Act, providing for payment without escheat into the State Treas- 
ury of property due distributees who would not have actual enjoyment 
of the funds, was not in violation of the 1887 Treaty between the United 
States and Serbia, was reversed, per curtam, by the United States Supreme 
Court, citing Kolovrat v. Oregon, 366 U. 8. 187 (U. 8. Sup Ct., 1961).? 
Consul General of Yugoslavia v. Pennsylvania, 375 U. S. 395 (U. S. Sup. 
Ct., Jan. 6, 1964), 


Iron Curtain Acts—distribution to resident of Soviet Union ordered 


Relying on (1) a letter from an officer of the American Express Company 
to the effect that remittances to the Soviet Union are readily made through 
the Bank of Foreign Trade in Moscow, and proof of payment in the nature 
of a receipt is obtained without difficulty, (2) a letter from the American 
Embassy in Moscow stating that it was the Embassy’s understanding that 
in law and practice Soviet heirs may receive and dispose of inheritances 
they receive from abroad, and (3) letters from the distributees stating 
that they will have ‘‘great use and benefit of the money received and will 
use it personally at our discretion,” indicating the use to which they 
intended to put the money and offering to submit receipts executed in 
their own hand and such other proofs as the court might require, the 
Surrogate ordered that estate funds be transmitted to the distributees, 
who were residents and apparently citizens of the Soviet Union, and that 
notarized receipts from the distributees, properly authenticated and trans- 
lated, be filed with the court. In reaching this result, the court noted 
that the legislature had placed the authority and responsibility in the 
Surrogate to withhold payment, and the United States Department of 
State had never expressly endorsed the use of United States Treasury 
regulations (relied upon by other Surrogates) in arriving at a determina- 
tion that an alien distributee would not have the benefit or use or control 
of money on deposit, but had stated that ‘‘the distribution of estates to 
heirs in Communist countries is not restricted by Federal Law.” In Re 
Santuk’s Estate, 243 N.Y.8. 2d 47 (N.Y. Surr. Ct., Sept. 18, 1963). 


Privates INTERNATIONAL Law Case NOTES 


Cuban claims—insurance policies governed by United States law— 
act of state doctrine and Bretton Woods Agreement not applicable 


A Cuban policyholder sued Pan American Life Insurance Company, a 
Louisiana corporation having its principal office in New Orleans, Louisiana, 


158 AJL. 192 (1964). 255 A.J.I.L. 988 (1961). 
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for the cash surrender value of his policy. In defense, the insurer pleaded 
that the Republic of Cuba had expropriated its Cuban assets and substi- 
tuted the Cuban state as the obligor on the policies. The insurer con- 
tended that this excused it from further performance. Looking to the 
fact that the policy was the contract of a United States corporation payable 
in the United States in United States dollars, the court held that United 
States law—the law of the place of payment—applied, the act of state 
doctrine did not apply and, therefore, the expropriation decrees did not 
constitute a bar to the action upon the policy. Pan American Life Ins. Co. 
v. Recto, 154 So. 2d 197 (Fla. Dist. Ct. App., 1963). 

In another case involving a similar policy, the court held that the con- 
tract was in full force and effect in accordance with its terms and that the 
insurer was required to accept premiums in United States currency and 
to pay amounts due under the contract in United States currency. It re- 
jected the argument that the Bretton Woods Agreement and Federal legis- 
lation pertaining thereto required a different result, on the ground that 
a United States contract, upon which payments are to be made to or by a 
United States corporation in United States currency, is not an unenforce- 
able contract within the meaning of Article VII, §2(b) of the Bretton 
Woods Agreement (relating to ‘‘Exchange contracts which involve the 
currency of any member and which are contrary to the exchange control 
regulations of that member ...’’). Pan American Life Ins. Co. v. Raij, 
156 So. 2d 785 (Fla. Dist. Ct. App., 1963). 


Insurance—accident on United States-flag vessel in Spanish waters not 
within United States 


On the question whether an accident on an American-flag ship berthed 
in Spain was covered by an insurance policy which by its terms applied 
only to accidents ‘‘within the United States of America, its territories or 
possessions,’’ it was held that the law of the flag concept developed in 
choice of law and statutory areas did not necessarily extend beyond those 
areas to the interpretation of a territorial restriction clause in an in- 
surance policy. Even though an American-flag ship may, for some pur- 
poses, be deemed juridically a part of the United States, it did not follow, 
in the court’s view, that such a ship was territorially a part of the United 
States. There being no clear intention of the parties that an accident in 
Spain should be governed by the policy in question, the court ruled that 
the accident was not within the terms of the policy. United States Lines 
Co. v. Eastburn Marine Chemical Co., 221 F. Supp. 881 (U.S. Dist. Ct., 
S.D.N.Y., Sept. 27, 1963). 


Chotce-of-law—law of Italy governs ticket contract made in Italy for 
voyage from Italy on Italian vessel 


The plaintiff, a United States citizen resident in Florida, sued for per- 
sonal injuries sustained while a passenger aboard the defendant’s vessel, 
Vulcania, on the high seas en route from Naples to New York. The de- 
fendant Italian Line moved for summary judgment upon the ground that 
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the action was time-barred by a clause in the passage ticket contract which 
barred institution of suit more than one year after the happening of an 
injury. The passage ticket contained a condition making it ‘‘subject 
to the Italian Law.’’ 

The court held that, while a condition of a passage ticket that it was 
subject to Italian law was not conclusive for choice-of-law purposes, where 
the passage contract was made in Italy, the voyage commenced there and 
the vessel sailed under the Italian flag, the center of gravity of the con- 
tract under the applicable Federal maritime choice-of-law rules was in 
Italy. Consequently the law of that country was to be applied to the con- 
tractual relationship of the parties, and the issue whether the suit was 
time-barred thereunder was a question of fact which precluded summary 
judgment in favor of the defendant. Pisacane v. Italia Societa Per Azioni 
di Navigazione, 219 F. Supp. 424 (U.S. Dist. Ct., S.D.N.Y., July 17, 1963). 


Arbitration provision—applicable to dispute with German trustee in 
bankruptcy 


The American plaintiff company entered into a contract with a German 
_ shipbuilding partnership for the manufacture of a part of a ship. The 
contract provided for compulsory arbitration in the event of a dispute, 
_ and indicated that the laws of the United States should apply thereto. 
The German partnership was delinquent in performing its obligations 
under the contract, giving rise to a claim for damages by the American 
company. Subsequent thereto the partnership became bankrupt and a 
' German trustee in bankruptcy was appointed. The American company 
demanded arbitration, but the trustee objected on the grounds that the 
. dispute was not subject to arbitration and that the trustee could not con- 
sent to arbitration under German law. 

The court held that the dispute was clearly subject to the arbitration 
clause. Where the contract provided for the application of U. 8. law, 
‘funds from which an arbitration award would be paid were not under the 
control of the German trustee, and the appointment of an arbitrator 
would require no affirmative act by the German trustee, the objections of 
the German trustee to arbitration would be disregarded. American Ship- 
building Company v. Willy H. Schlieker, K. G., 219 F. Supp. 905 (U.S. 
Dist. Ct., B.D.N.Y., April 19, 1963). 


BRITISH AND COMMONWEALTH DxocisIons * 


Nattonality—adoption—object of adoption to enable infant to acquire ` 
British nationaltty—Adoption Act, 1958 (7 & 8 Eliz. 2, e. 5) 


The 20-year-old infant was French, and applicants were British nation- 
‘als, domiciled and resident in England with children of their own. 
Adoption was desired so as to confer British nationality upon the infant 


* Prepared by Prof. Egon Guttman, Howard University Law School. 
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which, in turn, would entitle him to continue to reside in the United 
Kingdom and free him from disadvantages under exchange controls af- 
fecting him as an alien beneficiary under an English settlement. The 
application was refused, for, although the adoption would be to the 
advantage of the infant and for his welfare, no question arises of the 
applicants being tn loco parentis to him. The benefit to the infant flows 
simply from the fact that he is being adopted, not from the fact that he is 
being adopted by the particular adopters; any adopters, provided that they 
were British subjects, would do. It was an attempt at a mere ‘‘accommo- 
dation” adoption and thus not within the intention of the Adoption Act. 
Re A. (an infant), [1963] 1 W.L.R. 231; 2 All E.R. 531 (Ch. Div., Cross, 
J., Jan. 21, 1963). 


Foreign judgment—enforcement in Ireland dented—aciton in per- 
sonam in Hngland—service of writ in Ireland on basis of nationality 
of defendant 


The plaintiff obtained leave from the English High Court to serve a writ 
on the defendant British subject residing in the Republic of Ireland. The 
writ was duly served but the defendant did not enter an appearance and 
a valid final judgment was entered in favor of the plaintiff, which he now 
sought to enforce in Ireland, The question was whether nationality was 
sufficient to found jurisdiction in an English court so that its judgment 
would be enforceable in the Republic of Ireland. Holding that nationality 
may at one time have been a sufficient basis for jurisdiction (Dicey, Con- 
flict of Laws, 1st edition, 1896 Rule 80(2) page 369) and still has some 
support under the French Civil Code, Art. 14, and the Rules of the Irish 
Court, which are similar to Order XI of the English court, by virtue of 
which the writ had been issued, yet this basis of jurisdiction no longer 
reflects the modern approach (Cheshire, Private International Law, 3rd 
edition, 1947 page 787), and is merely a statutory imposition and con- 
trary to international law. Further, no comity between the English and 
Irish courts is in issue, since the better view appears to be that these 
courts also now refuse to recognize a judgment in personam after service 
out of jurisdiction to which no appearance had been entered. Patrick 
Russell Rainford et al. v. Frederick Norman Newell-Roberts, [1962] I.R. 
95 (High Ct., Davitt, P., July 31, 1961). 


Service out of jurisdiction—broadcast from State of Washington into 
British Columbia 


. The defendants were broadcasting from radio and television stations in 

the State of Washington within 39 air miles from Vancouver and 30 air 
miles from Victoria. Admittedly 80% of the stations’ audience was in 
British Columbia. The plaintiffs maintained that these broadcasts in- 
fringed their performing rights in Canada. It was held that the plaintiffs 
need only show ‘‘a good arguable case’’ to be permitted to serve a notice 
of a statement of claim outside the jurisdiction of the Canadian Exchequer 
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Court. This question, whether such broadcasts infringe the Canadian 

Copyright Act, R.S.C. 1952 e. 55, has never been previously determined. 

Composers Authors and Publishers Association of Canada Lid., v. Inter- 

national Good Music, Inc. (formerly KYON Inc.) et al, [1963] 8.C.R. 186 

, (Sup. Ct. Canada, Kerwin, C. J., Cartwright, Abbott, Martland, and 
Ritchie, JJ., Jan. 22, 1968). 


Income tax—Canada-United States Tax Convention Act, 1948 (7 & 
8 Geo. 6, c.21) as amended in 1950 (14 Geo. 6, ¢.27)—Canada- 
France Income Tax Convention (1950-51, K.C. 15 Geo. 6, c40) 


The Minister of National Revenue claimed that respondent Canadian 
company, having failed to withhold tax from amounts paid to three foreign 
companies, was liable to pay such amount under the Income Tax Act, § 123 

: (8) (b). The respondent pleaded exemption under international con- 
ventions on avoidance of double taxation. Under its contract with Sodak 
International Film Inc. of New York, respondent was granted the com- 
mercial exploitation of 59 motion pictures with an irrevocable surrender 
unrestricted as to time, in return for a lump sum payable over a stated 
period of time. Considering this contract as tantamount to an assignment 
in perpetuity and thus not referring to payments of ‘‘rents or royalties”? 
but rather a disposal or sale of so much ‘‘inventory or stock in trade 
goods’’ productive of corresponding ‘‘industrial and commercial profits,’’ 
the Exchequer Court determined that this contract fell within the exemp- 
tion granted by Article I of the Canada-United States Tax Convention. 
- Two further contracts had been entered with ‘‘Maroc Film, Casablanca 
(Maroc)’’ for a period of five years for payment of 50% of the profits. 
The sums paid, having reference to exploitation rights and profits, were 
held to be royalties and thus subject to the withholding provisions of the 
Income Tax Act. In view of the fact that the Canada-France Income 
Tax Convention is by Article 2 expressly confined to Metropolitan France, 
“excluding Algeria, the overseas departments and other territories of the 
French Union,’’ these contracts were wholly outside the purview of the 
convention. Finally, three contracts had been entered into with Sigma- 
Vog-Les Films Marceau of Paris, France. These contracts related to the 
exploitation of films in Canada, payment by lump sums. The court held 
that, though within the convention, these payments were ‘‘income from 
the lease of motion picture films” and, under Article 13, paragraphs III 
and IV, of the Canada-France Income Tax Convention, ‘‘taxable in the 
State of the debtor,’’ 4.e., Canada. The Minister of National Revenue v. 
Paris Canada Films Ltd., [1968] Ex. C. R. 43 (Ex. Ct., Dumoulin, J., 
Nov. 7, 1962). 


Tax on submarine mining—discussion of territorial waters and bays 
Two Canadian mining companies appealed from asseasments of their 
workings under Sydney Harbor and Spanish Bay by the Municipality of 
Cape Breton County, Nova Scotia, Canada. Holding those under Sydney 
Harbor to be assessable but those under the Bay not to be, the court dis- 
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cussed at length whether land under internal waters and territorial waters 
formed part of the territory and part of the county. It also discussed 
international law doctrines and practices concerning bays, the continental 
shelf, and the distinction between ‘‘internal waters’’ and ‘‘territorial 
waters.” Re Dominion Coal Co. Lid. and County of Cape Breton, et al., 
40 D.L.R. 593 (Sup. Ct. Nova Scotia, Jan. 9, 1968; Isley, C. J.; Currie, 
MacDonald, Patterson and Bissett, JJ.). 


Maintenance order—Reciprocal Enforcement of Maintenance Orders 
Act, R.S.0. 1960 ¢.346—jurisdiction—assessment of dollar equiva- 
lence 


After their marriage in Michigan, the parties moved to Ontario, Canada, 
where the husband acquired a domicile of choice and where he continued 
to reside throughout the relevant time. The wife took the two children 
of the marriage to Michigan, where she obtained a decree of divorce and 
an ancillary order for the payment of $8.00 per week for each of the 
children. Declaring the decree of divorce to be a nullity in Ontario, since 
the husband had never lost his Ontario domicile nor had he attorned to 
the jurisdiction of the Michigan courts, the court held that the mainte- 
nance order, being ancillary to the invalid divorce decree, is also invalid 
and cannot be registered under the Reciprocal Enforcement of Mainte- 
nance Orders Act. Further, a maintenance order expressed in a foreign 
currency cannot be registered until an Ontario court has determined the 
equivalence of the sum payable in the currency of Canada on the basis 
of the rate of exchange at the time the order was made. Re Ducharme v. 
Ducharme, 39 D.L.R. 2d 1 (Ont. C.A., Aylesworth, Gibson and Kelly, 
JJ.A., April 10, 1963). 


Dependents’ relief legislation—Dependents’ Relief Act, R. 8. O. 1960, 
c. 104—widow residing behind Iron Curtain 


‘When the deceased married, he owned a farm in the Ukraine. Subse- 
quently the Ukraine became one of the Republics of the Union of Soviet 
Socialist Republics and his farm was absorbed in a collective farm. The 
deceased’s wife was allowed to reside in one-half of the farm house; his 
daughter and her husband resided in the other half. During the war 
the deceased was drafted for labor in Germany and later made his way 
to Canada, where he died. In his will the deceased left some money for 
his widow and his daughter and these provisions were attacked as being 
‘‘inadequate.’’ The evidence indicated that the widow, now 55 years old, 
would receive a pension from the collective farm and would be allowed 
to continue to reside in her home during her lifetime. Since, therefore, 
there was adequate provision for her future maintenance and since sums 
awarded would be added to the treasure of the government in whose juris- 
diction she now resides, by reason of taxation on inheritance, and would 
not go to the widow, an award would defeat the purpose of the Dependents’ 
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Relief Act. Zajac v. Zwarycz, 89 D.L.R. 2d 6 (Ont. High Ct., Grant, J., 
April 10, 1968). 
nore: In Re Lukac, Hayzel et al. v, Public Trustee, 40 D.L.R. 2d 120, 
Alberta Supreme Court, Milvain, J. (obiter), indicated that the Alberta 
Family Relief Act, R.S.A. 1955, c. 109, would result in a judge exercising: 
his discretion against an application of funds to support a mental patient 
residing in a country behind the Iron Curtain, for ‘‘the authenticity of 
information is doubtful and the disposition of funds more so.” But 
particularly, where there is ‘‘some indication that the foreign state is — 
making provision for the person in question. Idoubt that our courts should 
_ever conclude that a foreign state is inadequately dealing with its sub- 
jects, except perhaps under extreme circumstances, in which there was 
conclusive evidence of a satisfactory and acceptable nature.’’ 


Custody of infant—father taking child in defiance of foreign custody 
order 


Incidental to proceedings for judicial separation, a court in Elizabeth- 
ville, Belgian Congo, subsequently affirmed by the Belgian Cour de Cassa- 
tion, granted custody of a child to the mother, with reasonable access to 
the father. Subsequently the father obtained a decree of divorce in Cali- 
fornia alleging adultery by the mother. During one of his visits to the 
child, the father surreptitiously took the child and finally brought it to 
Prince Edward Island, Canada. The mother applied for a writ of habeas 
corpus to recover the child. The court held that the primary considera- 
tion in the determination of the issue is the child’s welfare. Relevant 
guiding factors include the common-law right of the father and the great 
weight to be placed upon the order of a competent foreign court, but no 
such order regarding the welfare of a child can be considered final. 
Menasce v. Menasce, 40 D.L.R. 2d, 114 (Prince Edward Island Sup. Ct., 
Campbell, C.J., MacGuigan and Bell, JJ., March 29, 1963). 


BOOK REVIEWS AND NOTES 


Leo Gross 
Book Review Editor 


Académie de Droit International. Recueil des Cours, 1961. Tomes I, II, 
IIT (Vols. 102, 108, 104 of the Collection). Tome I: pp. viii, 699; Tome 
II: pp. viii, 680; Tome III: pp. viii, 724. Indices. Leiden: A. W. 
Sijthoff, 1962. Fl 50 each. 


International lawyers have come to take the Recueil des Cours so much 
for granted that we may need reminding that it is no small achievement 
to publish year after year some two thousand pages of legal analysis con- 
tributed by jurists of various nationalities and constituting on the whole— 
as Judge Jessup observed—the ‘‘best thought’’ on the actualities of inter- 
national law. Credit for this belongs in large measure to the Curatorium 
of the Hague Academy and especially to its able and energetic Secretary 
General, Professor Charles Chaumont, and a tribute to them is both merited 
and timely—timely because the future of the Academy may now be in 
doubt as its American foundation grants run out and are not replenished. 
It is inevitable, I suppose, that the newer and more fashionable disciplines 
will be the favored beneficiaries of foundations, but surely a relatively 
small subvention might be available for at least one international center 
for students and scholars from all parts of the world to pursue a pre- 
eminently international subject, which ironically has tended to become 
increasingly ‘‘nationalized.’’ Indeed, what is needed is not merely a con- 
tinuation but an expansion of the Academy commensurate with the geo- 
graphical spread and widening subject matter of contemporary inter- 
national law and organization. One hopes that the present jeopardy of 
the Academy will stimulate those who take international law seriously to 
exert their combined influence on its behalf. 

The three volumes under review (comprising the 1961 lectures) provide 
evidence both of the value of the Academy and of the need for further 
thought and investigation in various areas. Most of the contributions 
constitute solid scholarly material written by professors, expounding and 
analyzing new developments and cautiously suggesting new approaches 
and solutions. This is particularly true of the studies in private inter- 
national law which account for almost half of three volumes—eight of the 
eighteen lectures. It is less so in the field of public international law, 
where some of the lectures lack the customary marks of scholarly work 
and at times sound more like the hortatory and platitudinous expressions 
of delegates at international meetings. 

In Volume I, the most substantial contributions are those by Professor 
Paul de Visscher of Louvain on ‘‘La protection diplomatique des personnes 
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morales,” and by Professor W. Riphagen of Rotterdam on ‘‘The Relation- 
ship between Public and Private Law and the Rules of Conflict of Laws.’’ 
De Visscher succinctly analyzes questions of nationality and allegiance of 
companies raised by claims of diplomatic protection, examines problems 
where stockholders have different nationality, and in the last part considers 
` the relatively new issues raised by ‘‘international’’ entities, especially those 
which have a national legal status (such as Eurochemic and Eurofima). 
Dr. Riphagen is concerned with the difficult and elusive problems involved 
in applying ‘‘private law” and ‘‘public law” approaches to rules of con- 
flict; he also proposes a third approach, referred to as the ‘‘law of nations’’ 
approach, which he examines in regard to American cases such as Lauritzen 
v. Larsen and Netherlands v. Federal Reserve Bank. Riphagen’s prescrip- 
tions are far from simple and may seem rather too abstract, but there can 
.be no doubt that his study is of exceptional intellectual quality and it 
should stimulate others in this field. 

Volume I also includes five lectures on ‘‘ Asia and the United Nations’’ 
by A. K. Brohi, a former Minister of Law of Pakistan, whose well-known 
‘oratorical talent must have been evident to listeners of these wide-ranging 
comments on United Nations political problems; in cold print, they seem 
more journalistic than juridical. Another well-known advocate, Lord 
Shaweross, is on firmer legal ground in his single lecture (printed in both 
English and French) on ‘‘Problems of Foreign Investment Law,” a char- 
acteristically forthright statement of the arguments for compensation, 
acquired rights and third-party adjudication, which at the same time 
exhibits a sophisticated awareness of political realities and the difficulties 
. of insisting on contractual adherence without regard to ‘‘fundamental 
changes in circumstances.”’ 

In the same volume are lectures of Professor de Castro of Madrid on 
“La Nationalité, La Double Nationalité, et La Supra-Nationalité’’ (tha 
latter incidentally refers to draft agreements for super-nationality in the 
‘*Hispano-American’’ community proposed in the Congresses of Quito and 
Bogotá). The lectures of a former Polish scholar, Professor M. S. Koro- 
wicz, of the Fletcher School, on the well-worn subject of ‘‘sovereignty’’ 
contain few surprises; one is his observation that in the case of Article 2, 
paragraph 7, of the U.N. Charter, ‘‘the text is rather clear and does not 
seem to need by itself any interpretation,’’ a statement somewhat indicative 
of his approach to many problems. The lectures, nevertheless, may serve 
as a convenient collection of juristic comment on the meaning of sover- 
eignty and undoubtedly many of the author’s pieties about sovereignty 
under law will be widely shared. 

Volume II opens with an impressive book-length study of ‘‘Les Relations 
extérieures des Communautés européennes’’ by Dr. Pierre Pescatore, Politi- 
cal Director in the Luxembourg Ministry of Foreign Affairs, and a member 
of the drafting committees for the Common Market and Huratom treaties. 
The lectures are presented as a contribution to the ‘‘doctrine of the per- 
sonality of international organizations’’; they analyze in illuminating de- 
tail the problems of treaty-making, co-ordinating national policies, reconcil- 
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ing the obligations toward the community with those under other agree- 
ments, representation on behalf of members, protection of commercial inter- 
ests and international responsibility. While the focus is on the European 
Communities, the relevant experience of other international organizations is 
also examined and compared. Dr. Pescatore brings to his subject not 
only considerable learning but also a sharp and lively intelligence which 
delights in exploring the implications of juridical concepts and in relating 
them to practical consequences. 

The second contribution in this volume is a well-balanced study of the 
thorny question of ‘‘reservations to treaties’? by the learned Editor-in- 
Chief of this Journan, Professor William Bishop. As a good teacher, 
Professor Bishop is never content with generalization alone; he always 
furnishes concrete illustrations taken from actual practice, and this adds 
much to his lectures. Since, in his view, the reservation process is useful 
to obtain partial agreement when total agreement is impracticable, he does 
not mind the demise of the unanimity rule and he supports the proposals 
made by Lauterpacht in his 1953 report to the International Law Commis- 
sion as the best guide to resolving the competing considerations. 

The third contributor to Volume II is J. B. S. Fawcett of Oxford, who 
has courageously chosen to deal with ‘‘Intervention in International Law’’ 
and to pass judgment on some controversial cases in the past decade. He 
characterizes the kinds (or aspects) of intervention as ‘‘defensive,’’ ‘‘sub- 
versive,’’ ‘‘collective’’ and ‘‘hegemonial’’; the last is a term borrowed from 
Schwarzenberger to refer to a purported exercise of ‘‘international police 
power” by national states (in contrast to ‘‘collective’’ intervention by an 
international organization). Fawcett has little hesitation in declaring the 
Anglo-French action in Suez, which might be deseribed as ‘‘hegemonial,’’ 
to have been in violation of Article 2 (4). The Israeli intervention at 
the same time is viewed by him as defensive and therefore legal in its 
initiation but as having exceeded reasonable proportions in its execution. 
A more complex judgment is rendered on the United States action in 
Guatemala in 1954 which, in his opinion, seems to have been both ‘‘sub- 
versive’’ (because directed at the existing government) and justifiably 
‘‘defensive’’ (because intended to repel a threat to Guatemala from an 
external subversive movement). Hungary, Tibet and Korea are dealt with 
less equivocally; the first two as involving ‘‘subversive’’ intervention 
against the ‘‘will of the people,” the third as a valid collective intervention 
under Security Council authority. One does not have to differ with any 
of Fawcett’s conclusions to feel that his succinct summaries leave a good 
many problems open. 

The lectures of Professor Paul Reuter of Paris, on ‘‘Les Principes du 
Droit international public,” complete Volume II. For this reviewer, the 
most interesting chapters are those on “‘Les Actes juridiques” and on 
international responsibility, but all of the lectures exhibit the clarity and 
acuity characteristic of Reuter’s writing. He is clearly in the first rank 
of international lawyers. 

The third volume is devoted mainly to lectures on private international 
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law and comparative law. Professor De Nova, the Dean of the Law School 
at Pavia, deals with the subject of ‘‘Adoption in Comparative Private 
International Law.” He discusses in Part I the problem of applicable 
law in regard to the requirements for adoption, and reviews a wide range 
of positions taken by scholars around the world (including, for example, 
Russian, Hungarian, Turkish and Latin American positions). In Part II 
he deals with the effects of adoption, again displaying his wide erudition 
and an engaging skepticism about ‘‘smooth-looking reasoning.’’ It is grati- 
fying, by the way, to find a continental scholar who enjoys so easy and 
colloquial an English style. 
. Professor Fragistas, a distinguished Greek scholar who has been Rector 
of the University of Salonika and several times a member of the Greek 

Cabinet, entitles his lectures “‘La Compétence internationale en droit 
privé.”’? His concern is not with international tribunals but with the 
competence of national tribunals to deal with the international matters 
and apply rules of international treaties and customary international law. 
Dr. von Overbeck, a Swiss expert on private international law, contributes 
an analysis of problems of unifying private international law, particularly 
in regard to succession and testamentary disposition. Professor Giuseppe 
Biseottini, who is presently at the Catholic University in Milan, entitles 
his lectures ‘‘The Effectiveness of Foreign Administrative Acts’’ (a subject 
_ which he considers to belong to ‘‘le drott administratif international’’), 
and he deals with the problems of procedure and competence involved in 
giving legal instruments, such as certificates and diplomas, effectiveness in 
foreign countries. The comprehensive lectures on the general principles 
of private international law are the contribution of Professor Wengler of 
Berlin. Professor Wengler conceives of private international law in a 
wider sense than ‘‘choice of law” rules to be applied by a judge; he in- 
cludes all rules to solve gaps between positive laws of different systems, 
and he devotes considerable attention to legislative techniques for allocation 
of legal questions on a territorial and ‘‘supra-territorial’’ basis. 

Volume II also include two studies in the field of public international 
law. One is a brief contribution of Dr. Marcel Prélot, a professor of 
political science at Paris, on the fairly novel subject of “Le Droit des 
Assmblées internationales.’’ He uses the term ‘‘international assemblies’’ 
_ (following Scelle) to refer to ‘‘institutional conferences’’ in contrast to 
‘diplomatic conferences; accordingly his concern is with such bodies as the 
‘U.N. General Assembly and the Assembly of the Council of Europe, and his 
emphasis is on ‘‘parliamentary law” rather than international law. Re- 
grettably, he provides little more than the briefest summaries of the rules, 
lists of commissions, and a few well-known facts on credentials, immunities 
and voting procedure. A more enlightening contribution might have been 
produced if he had begun with the problems raised by Jessup in his lectures 
on ‘‘Parliamentary Diplomacy’’ given at the Academy in 1956, but curi- 
ously these lectures are not even referred to. 

The relations of Church and state on the international plane are ex- 
amined in “The Recent Concordats’’ by Professor 8. Z. Ehler, a former 
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Czechoslovakian who is now a professor of international law in Dublin. 
In comparing the concordats concluded since 1938 with previous concorda- 
tory practice and conceptions, he finds that the new concordats emphasize 
the dual international personalities of both the Holy See and the State 
of the Vatican City, strengthen the episcopal appointing power of the Pope 

and tend to modify or remove certain relics of ‘‘the old-fashioned spirit of 
' militantly anti-clerical liberalism.’’ The dictum ‘‘historia concordatorum 
historia dolorum” does not find support in Dr. Ehler’s optimistic account 
of recent concordats. 

Osoaz SoHACHTER 


Gu Accords Internazionali delle Organizzazioni Inter-Governative. By 
Roberto Socini. Padua: CEDAM, 1962. pp. xxxii, 295. 1.2500. 


The new renaissance in Italy is especially conspicuous in the field of 
international law: there is a constant outpouring of general treatises and 
of special studies on practically every subject of international law. In 
particular, the international lawyers of Italy, unlike their colleagues in 
many other countries, are paying considerable attention to the multifarious 
problems created by the sudden growth in the number and activities of 
. international organizations. The book under review tries to bring some 
order into the chaotic area of international agreements concluded by inter- 
national organizations. As the author points out, about one third of the 
agreements registered or filed with the United Nations since 1945 have 
international organizations as parties to them, and a few years ago there 
were already more than one thousand such agreements between states Mem- 
bers of the United Nations and international organizations (pp. v, 160). 

‘While general rules of international law usually apply to this new cate- 
gory of international agreements, many special rules have been developed 
by international institutions. As in other areas of international law, the 
spirit of imitation has resulted in the establishment of typical agreements 
followed almost verbatim by a variety of international organizations, global 
and regional. The author analyzes these popular models in great detail, 
but at the same time he charts all the interesting deviations from them 
and speculates on their juridical import. 

Part I of the book deals with some preliminary problems, such as the 
distinction between ‘‘agreements’’ concluded by international organizations 
and other acts of these organizations or agreements concluded under their 
auspices. The author considers, for instance, that the loan agreements of 
the International Bank for Reconstruction and Development are not inter- 
national agreements but that the guarantee agreements of that Bank con- 
situte such agreements (pp. 44-51). 

In Part II, the author discusses the various types of agreements con- 
cluded by international organizations, the capacity of international organi- 
zations to conclude agreements, and the distribution of the agreement- 
making power among the various organs of an international organization. 
He divides agreements concluded by international organizations into five 
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main categories: status agreements (e.g., those relating to privileges and 
immunities or headquarters of international organizations), participation 
agreements (e.g. agreements of association, co-operation or consultation 
between an organization and a non-member state), relationship agreements 
between the United Nations and various organizations belonging to the 
United Nations system (i.e., specialized agencies, the International Atomic 
Energy Agency and, one may add, the future International Disarmament 
Organization), co-ordination agreements between various international or- 
ganizations (both general and regional), and ‘‘teleological’’ agreements 
designed to attain the objectives of a particular organization (e.g. political 
and military, economic and social, or technical and administrative) (pp. 
82-122). 

Part III, entitled rather incongruously ‘‘The Dynamics of the Agree- 
ments,’’ deals meticulously with the negotiation of agreements by inter- 


. national organizations, signature of agreements, their entry into force, 


registration and publication, and revision and termination. While the 
agreements by the United Nations and its specialized agencies (and the 


‘International Atomic Energy Agency) are properly registered and pub- 


lished, agreements of regional organizations and of some 100 other or- 
ganizations are difficult to find. The author consequently advocates the 
establishment of a special bureau for their publication (pp. 283-234), a 

function which might be performed by the proposed World Peace through 





_Law Center. | 


In Part IV, dealing with ‘‘The Statics of the Agreements,” the author 
discusses under the heading of ‘‘interpretation’’ such questions as the 
language of the agreements, the official texts and the question where they 
should be deposited, the organs entitled to interpret an agreement, and the 
provisions in the agreements for the settlement of disputes arising under 
them. Finally, he studies the question of extrinsic and intrinsic validity 
of agreements made by international organizations; he ‘concludes that 
agreements made by an organization in violation of a clear constitutional 
provision are completely invalid, but that in other cases the agreements 
should be considered merely as ilegal and as leading to the responsibility 
of the organization for any damage caused thereby (pp. 270-272). 

While the subject matter of this volume is similar to that covered by 
J. W. Schneider in his book on the Treaty-Making Power of International 
Organizations (Geneva-Paris, 1959), and by K. Zemanek in the second part 
of his book on Das Vertragsrecht der internationalen Organtsationen (Vi- 
enna, 1957), Socini’s treatment is much more thorough. He exhausts the 
literature on the subject and is clearly familiar with practically all rele- 
vant agreements. The job he has done is so excellent that one might wish 
he would write another volume about the actual implementation of these 
agreements concluded by international organizations, the real dynamics of 
the practice developed by international organizations in! applying the 
agreements in concrete situations. The theory is fine, mt what is the 
practice? 

Lous B. Sonn 
| 
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World Economic Agencies: Law and Practice. By C. H. Alexandrowicz. 
New York: Frederick A. Praeger, 1962. pp. xvii, 310. Index. $13.50. 


In this survey of global economic organizations Professor Alexandro- 
wicz sought to satisfy the interests of lawyers and economists alike. While 
sketching the basic economic functions of the agencies he also wishes to 
stress legal problems which have not received sufficient attention. In 
large measure the emphasis on the legal desire outweighs the economic. 
The central concern throughout is to judge the impact of the organiza- 
tions studied on the evolution of new international law. The reader may 
learn a great deal about their constitutional evolution, the growth of ad- 
ministrative law, quasi-judicial practices and case law. In these areas 
the book makes a distinct factual contribution. 

Professor Alexandrowicz examines the three specialized agencies ante- 
dating the establishment of the United Nations system (U.P.U., LT.U., 
I.L.O.) with special care. He devotes some attention to ICAO, FAO, 
WHO and IMCO, even though WHO can hardly be considered an ‘‘eco- 
nomic” agency, but he neglects the International Atomic Energy Agency 
altogether, despite its important economic attributes. G.A.T.T., the I.M.F. 
and I.B.R.D. are treated in much greater detail, with rigorous attention 
to the legal implications of loan agreements and the municipal and inter- 
national status of exchange control regulations. One valuable chapter is 
devoted to an analysis of the major current international commodity agree- 
ments and a less useful one to a brief discussion of the well-known failure 
of ECOSOC to ‘‘eo-otdinate’’ the system. 

Certain themes preoccupy the author in his treatment of all these 
agencies. He is concerned with the distribution of power among the ad- 
ministrative organs of each agency, though we learn little that is new 
under this rubric. Further, the author stresses the differences between 
agencies which enjoy a truly universal membership and those which— 
while universal in theory—are likely to remain more restricted because 
their tasks preclude the participation of countries possessing a planned 
economy. More important than either of these themes is the author’s con- 
sistent concern with the law-creating potential of each agency, an interest 
which he explores in terms of comparative ‘‘legislative’’ competence as 
well as in analyzing the rôle of economic organizations in stimulating the 
development of customary rules. Finally, the author stresses and explores 
the significance of administrative and quasi-judicial procedures not in- 
cluded in the constitutional structure as a means of adaptation and legal 
growth. When dealing with the evolution of customary, extra-treaty and 
administrative rules, he is careful to survey much case law which most 
previous commentators (except in the instances of the I.L.O. and I.B.R.D.) 
had neglected. 

Perhaps the most impressive finding of this study is the description of 
a large number of ‘‘rules’’ which seem to enjoy general acceptance in the 
practice of states and the quasi-judicial activity of international agencies, 
even though not found in treaty law. Professor Alexandrowicz, always 
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cautious about claiming a firm legal basis for such dione labels them 
‘international administrative usages’’ or ‘‘para-customary law, which 
may well develop into full-fledged customary rules, such as the secrecy-of- 
correspondence rule in U.P.U. On the other hand, the author carefully 
refrains from accepting the I.L.0.’s claims in this field, as fully substan- 
tiated. He also documents a variety of experiences in which formal con- 
stitutional rules providing for external judicial settlement of disputes 
have, in fact, given way to the less formal methods of internal conciliation 
and arbitration. These, in turn, produce decisions of a ‘{para-customary”’ 
nature. ! 
On the other hand, a certain over-dependence on documentary sources 
also characterizes the argument. Economic policy is taken up in terms 
of constitutional provisions rather than actual decisions. Objectives of 
organizations are deduced from hortatory statements rather than actual 
policy. Much time is devoted to the analysis of legal provisions which are 
_ really in the dead-letter category. While the book does enrich our knowl- 
edge of the law-creating potential of these organizations, it sometimes 
’ achieves this aim at the expense of a sophisticated treatment of the politi- 
_ eal and economic context in which the potential is being realized. 
Ernst B. Haas 


The Relation between Proceedings and Premises. A Study in International 
Lew. By Carsten Smith. Oslo, Norway: Universitetsforlaget, 1962. 
pp. 188. $5.85. 


The author analyzes, with impressive clarity and sound judgment, the 
_ problem of the power of an international court to base its decision on 
, legal arguments not advanced, or advanced only in a subsidiary manner, 
by the parties. His principal object of inquiry is the! practice of the 
Permanent Court of International Justice and the International Court 
of Justice, although the experience of international arbitral tribunals is 
somewhat explored. The problem is one that has so far been largely 
neglected in the literature on the procedure of international tribunals. 

It is concluded to be a principle of international law that an inter- 
national tribunal may independently explore and apply international law 
in its decision and is not, in this respect, confined to the legal arguments 
advanced by the parties. In order to avoid the element of surprise and 
‘for other reasons, the author recommends that, if it should appear to an 
international tribunal at any time, even including its deliberations after 
argument, that some new point of law should be considered in reaching 
its conclusions, the tribunal should institute a new argumentation on the 
‘point and delay rendering its final decision to enable such‘ argumentation. 
This is held to be desirable for the sound growth of international law, as 
well as giving full recognition to the right to be heard. 

The Nottebohm case, in the author’s view, represents the most extreme 
‘instance of departure by an international tribunal from the legal arguments 


of the parties. In this case, the International Court of Justice adopted 
l 
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the link theory of nationality to preclude a state from extending diplo- 
matic protection to a person who was by its law its national. He notes 
that ‘‘the link problem was discussed by the Parties only as an element 
of abuse of right, and not as a rule limiting the power to exercise the 
right of diplomatic protection.’’ It was, moreover, ‘‘an innovation’’ to 
invoke the link theory in a situation involving diplomatic protection in an 
instance of single nationality, as distinguished from dual nationality. 
The parties had little opportunity to argue the conclusion finally adopted 
by the Court, ‘‘because the dissociation of protection from nationality com- 
bined with the link theory was not recognized in international law before 
the day of this Judgment.’’ (Page 15.) The decision was and remains 
‘‘the first instance where the operative part of the judgment was built, and 
exclusively built, upon what can be characterized as a completely new ele- 
ment.” (Page 71.) 

An interesting speculation occurs to the reviewer. Does the problem 
of ‘‘gurprise premises’’ or new point of law tend to arise most frequently 
in situations where the court was badly split on adopting the premises of 
the parties as a basis for decision, but fairly well agreed on the new or 
subsidiary legal reasoning as the basis for decision? In other words, does 
this type of a decision appear when it enables the court to unite for de- 
cision purposes? This question might usefully become the subject of a 
later inquiry. 

It is to be hoped that the book will be the precursor of many such studies 
of special questions in the procedure of international tribunals. 

KENNETH S. CARLSTON 


Proceedings of Summer Conferences on International Law, Cornell Law 
School. First Conference, June 26-29, 1957: International Law in 
Progress—Viewed by Government Oficial, Private Practitioner and 
Professor. pp. vi, 188. $3.00. 

Second Conference, June 23-25, 1958: Peace by Adjudication—The 
Iamits of the Use of International Tribunals for Settling Disputes. pp. 
vi, 215. $3.00. 

Third Conference, June 20-22, 1960: International Law in National 
Courts. pp. ix, 184. $5.50. 

Fourth Conference, June 18-20, 1962: The Status of Domestic Juris- 
diction. pp. 155. $6.25, 

Ithaca, N. Y.: Cornell Law School, 1959, 1960, 1963. Indices. 


Reading the four published proceedings of these conferences is rather 
like taking a rambling trip through a variable countryside. There are 
moments of lucid and panoramic views which reach far. The road may 
dip into occasional mist, take abrupt turns in unexplored directions, inter- 
sect dry fields, invade highly cultivated areas. And so with these four 
volumes. They are undeniably verbose; the conversation roves and is not 
meticulously organized. But the moments of arid discussion are scarce, 
the mist inheres in the subject and is part of its fascination, and the abrupt 
departures from a theme, if startling, are often absorbing. 
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This complimentary view rests not upon the novelty of the themes chosen 
for the conferences, but on the high caliber and articulate disposition of 
their participants. As director of the conferences, which were made pos- 
sible by a grant from the Ford Foundation, Michael Cardozo has selected 
a diverse and distinguished group from the Bench, academic life, the Gov- 
_ ernment and the practicing Bar. The purpose of the conferences, he states, 
` is to assemble from such varied backgrounds participants who, through 
intensive conversation, will better understand each other’s problems and 
generally enrich the literature of international law. A good part of the 
appeal of the proceedings lies in the opportunity they afford to consider 
the attitude towards particular problems of participants who have devel- 
oped elsewhere their general approach to problems of international law. 

The themes chosen for the conferences raise questions of contemporary 
concern in fields beset with confusion and dispute. The topics for the 1957 
conference, bound together under the loose rubric of ‘‘international law 
in progress,’’ included international arrangements for trade and commerce, 
and international judicial co-operation. In 1958, the conference explored 
the rôle of international tribunals in settling disputes, and in particular 
the national practice towards, sources of law for, and enforcement of, de- 
cisions of such tribunals. A complementary theme, the application of 
international law in national courts, was the subject of the'1960 conference, 
which specifically concerned the act of state doctrine and the sources of 
international law drawn upon by courts in the United States. The last 
conference, in 1962, considered the ambiguities in and the complex func- 
tions of the concept of domestic jurisdiction. This trend in the conferences 
from diversity to unity in theme is desirable, for the greater marshaling 
of such exuberant and energetic minds encourages a richer development of 
antagonistic positions and enhances the likelihood of a contribution to the 
understanding of a problem. 

Through their inclusion of a variety of points of view within a general 
discussion, the conferences underscore the differences among contemporary 
approaches to many problems of international law, relations and trans- 
actions. These differences, of course, reach beyond the solutions offered 
to outstanding problems and pose fundamental questions lof methodology 
and approach to the solutions. Efforts to relate the ‘‘rules’’ of inter- 
national law to broad concepts of the international community, concepts 
permeated with the teachings of the sociologist and political scientist, clash 
with more traditional approaches, which see the formulation of the norms 
of international law as a process fairly analogous to that under municipal 
law, with rules to be derived from the sources so cryptically noted in 
Article 88 of the Statute of the International Court of Justice. Does the 
search for generally valid principles commence with the identification of 
shared values and expectations in the contemporary world, community, or 
with the seminal doctrines found in the judicial decisions, arbitrations, 
treaties, negotiated accords and diplomatic practice of earlier periods? 
Professor McDougal, in the course of an absorbing discussion with Judge 
(then Professor) Jessup and Professors Carlston and Lissitzyn in the 
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1958 conference, sees the ‘‘decision-maker,’’ whatever institutional rôle 
he occupies, as ‘‘ projecting policy into the future.” Judge Jessup quarrels 
with this approach which, he feels, casts the adjudicator in the rôle of 
uninhibited legislator and involves a ‘‘hyper-intellectual construction’’ of 
the decision-making process. Issue is joined as to the nature of inter- 
national law and the modes for its development. To be sure, the approaches 
are not mutually exclusive, and what is revealing is the degree to which 
divergent approaches may lead to common suggestions for resolving out- 
standing substantive issues. 

The proceedings contain several papers, generally reportorial rather than 
contentious in character, delivered by participants to initiate and provide 
a focus for discussion. Some among them are of a high quality, such as 
those of Judge Jessup (1958 conference) on the sources of law applied by 
a body adjudicating an international dispute, and of Osear Schachter 
(1958 conference) on the enforcement of international arbitral and judicial 
decisions against states. The practice of prefacing discussion with a paper, 
delivered in advance to all participants, is commendable, for the discussion 
is more likely to avoid the anarchy apt to flow from the bare statement 
of a theme, and to take more disciplined form. 

At their best, these conferences at the Cornell Law School provoke the 
reader to consider afresh the question under discussion, as jarring attitudes 
towards it are recorded in the proceedings. This best occurs often enough, 
and the decision to publish the proceedings should be applauded. 

Henry J. STEINER 


Legal Status of Government Merchant Ships in International Law. By 
T. Kochu Thommen. The Hague: Martinus Nijhoff, 1962. pp. xii, 177. 
Index. Gld. 21.50; $6.00. 


Within the compass of this brief monograph Dr. Thommen offers both 
complete and generally accurate summary of Doctrine and past practice 
relating to the competence of states over foreign vessels, private and gov- 
ernmental, with special emphasis on authority over such vessels within 
internal waters and territorial sea, and suggestions for determining the 
scope of the immunity which ought to be accorded state ships. Special 
effort is made to extend the survey of state practice to the newer states of 
Asia and Africa and to the older states of Latin America and Asia. The 
only evidence cited by Dr. Thommen of the attitudes toward the immunity 
of state ships held by many of these states consists of their signature to the 
1958 Geneva Conventions on the Territorial Sea and the High Seas. This 
evidence does not necessarily establish, as Dr. Thommen assumes, that in 
practice these states will govern themselves, with respect to the grant or 
denial of immunity to foreign state vessels in their ports, in accordance 
with the provisions of these conventions relating to other sea areas. If, 
for example, the United States position should be more widely adopted, 
states may both sign and ratify these conventions, thereby accepting a 
distinction for purposes of immunity of ships in the areas concerned 
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between government vessels on commercial service and those on non-com- 
mercial service, yet continue to extend immunity to government vessels 
on commercial service when occasion arises for the exercise of judicial 
authority in ports. Dr. Thommen’s prediction, which he bases partly on 
the U. S. ratification of the Geneva Conventions and partly on the Tate 
letter, that the United States will refuse immunity to! state commercial 
vessels in American ports has not been realized and its seems unlikely that 
in the future the State Department will adhere to an explicit policy based 

upon the nature of the service being performed by a ship. ` 
Dr. Thommen’s proposed solution to the problem of) the scope of im- 
munity to be accorded state ships adopts as its principal) criterion whether 
a vessel is one devoted to the exercise of state authority. |He would confine 
the grant of immunity to war vessels, police vessels, and customs ships, 
and other types of ships devoted to protection of state interests and 
authorized to engage in measures to that end. All other types of state 
vessels, irrespective of function or purpose, would be subject to the same 
competence the state may exercise over private vessels. Though the ob- 
jective of this classification appears to be that of narrowing the class of 
ships entitled to immunity, in practice such rigid classification could ocea- 
sionally lead both to unnecessary grants of immunity and to unnecessary 
denials of immunity. The major competing policies here are those of 
protecting states against serious interference with the exercise of essential 
governmental functions and of securing to individuals normal access to the 
judicial process. On occasion the first of these policies! may demand the 
grant of immunity to vessels other than those engaged directly in law 
enforcement activity, since it is entirely conceivable that such vessels may 
be employed in an essential task of the state. On other occasions, how- 
ever, the exercise of authority even over a law-enforcement vessel may 
offer such slight interference with its activities that the! policy preserving 
normal judicial remedies ought to be given preference. In short, the 
rigidity of categorization proposed does not serve the policies at stake in 
controversies over the exercise of authority. Admittedly, Dr. Thommen’s 
effort to resolve the problem does have the merit, as he urges, of certainty 
and clarity, but this objective should not be permitted to override concern 
for more basic policies. | 
| W. T. BURKE 
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Essai sur le Secrétariat International. By Jean Siotis. ' Geneva: Librarie 
Droz; Paris: Librairie Minard, 1963. pp. 272. Index. 


The purpose of this study, No. 41 of the Publications de U’Institut Uni- 
versitaire de Hautes Etudes Internationales, is to describe and analyze 
different aspects of the international secretariat from the political point of 
view. Legal considerations are taken into account only to the extent that 
they are deemed to influence the functioning of the institution. 

Following an introduction, in which the author dischsses methodology 
and explains his basic approach, he undertakes in historical sequence to 
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describe and analyze the international secretariat in the pre-World War I 
period, that of the League of Nations, and that of the United Nations. 
For each, the pattern followed is first to determine the nature and extent 
of the functions to be performed and then to explain and analyze the 
structure and method of operation resulting from the needs to be served, 
and how these in turn influence the functions performed. 

Throughout his study, one of the author’s central and principal concerns 
is the extent to which the concept of an international civil service, modeled 
largely on the national civil services of the advanced Western countries, 
has validity at the level of international organization. His general conclu- 
sion is that it has validity only to the extent that the organization is 
homogeneous and the functions of the Secretariat are limited to administra- 
tive and technical matters. He finds that the success with which the con- 
cept was applied by Sir Erie Drummond during the first years of the 
League of Nations was due to the fact that these conditions existed, that 
as homogeneity gave way to heterogeneity, with growing discontent within 
the membership with the peace settlements and with other features of the 
existing order, and as the activities of the Organization expanded with 
increasing demands upon the Secretariat, there were correspondingly 
stronger demands for more recognition of the factor of national repre- 
sentation within the Secretariat, even at the expense of those values of 
integrity, competence and efficiency, considered necessary to an efficient 
national administrative service. 

When he comes to consider the United Nations Secretariat, it is not sur- 
prising to find that the author is skeptical of efforts to combine insistence 
on firm adherence to the criteria of ‘‘efficiency, competence, and integrity” 
with a substantial enlargement of the functions and powers of the Secre- 
tariat, particularly in the political field, within an Organization whose 
heterogeneity of membership far exceeds that which the League experi- 
enced at any time. Furthermore, he is clearly unconvinced that the Secre- 
tary General can find sufficient guidance in the general principles of 
international law and the purposes and principles of the Charter to enable 
him to exercise discretionary powers, particularly in the political area, 
with impartiality and neutrality. While he finds Khrushchev’s proposals 
and antics excessive, he does feel that the Soviet leader was calling atten- 
tion to a problem that as yet had not been satisfactorily resolved. Siotis’ 
conclusion is that a substantial degree of politicization of the Secretariat is 
inevitable and indeed defensible, and that, in particular, the Secretary 
General must have available within the Secretariat top-level political ad- 
visers who will keep him in intimate contact with governments, if the 
Secretariat is to discharge in acceptable and effective manner the added 
responsibilities, particularly in the operational field, which have been, are 
being, and presumably will be placed upon it., 

This is a study that deserves wide attention. One may not agree with 
the author’s conclusions, but one must not disregard them and particularly 
the analysis and reasoning leading to them. It is unfortunate, particularly 
from the point of view of the impact of the study on an American audience, 
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that the author does at times show a lack of understanding of the position 
of the United States. It is, of course, true that McCarthyism had ex- 
tremely harmful repercussions so far as official U. 8. attitudes toward the 
Secretariat were concerned, but it is unfair on the basis of that aberration 
and present-day hangovers from it to place the United States in the same 
category with the Soviet Union as permanent Members of the Security 
Council ‘‘ qui admettent avec peine” the existence of an international secre- 
tariat, independent, impartial, and composed of officials HS first loyalty 
is to the international organization. 

re M. Gooprice 





The Organization of American States. By Ann Van Wynen Thomas & 
A. J. Thomas, Jr. (A Law Institute of the Americas Study.) Dallas: 
Southern Methodist University Press, 1963. pp. xii, 530, Index. $10.00. 


The authors of this comprehensive study have already proved their 
scholarly competence and their good judgment in the publication of Non- 
Intervention, a study of the outstanding problem of inter-American rela- 
tions. The reader will be prepared, therefore, for an equally scholarly 
and well-balanced study of the larger topic they have here undertaken. 

The range of the volume is wide, beginning with the historical back- 
ground and proceeding in successive chapters through the legal charac- 
teristics and organization of the Organization of American States, the 
principles by which it is governed, and its activities in the fields of collec- 
tive security, procedures of pacific settlement, maintenance of the peace, 
and economic, social, cultural and juridical co-operation. ' 

Perhaps the outstanding characteristic of this admirable volume is the 
detail with which the authors discuss events and the descriptive and critical 
comment accompanying the narrative. Legal issues are presented clearly 
and accurately; but accompanying the discussion is an evaluation of the 
event in terms of inter-American ideals. Here one can only admire the 
good judgment of the authors, who characterize conference after conference 
and treaty after treaty in the frankest yet fairest manner. The volume 
is therefore not a mere recital of facts, but a running commentary upon 
the development of inter-American relations, more readable in consequence 
than a mere textbook on the subject. 

Chapter ITI, analyzing the basic characteristics of the Organization of 
American States, is an example of the combination of detail and running 
comment that marks the volume as a whole. What is the legal nature of 
the Organization? Has it an international personality similar to that of 
the United Nations? What privileges and immunities ard enjoyed by its 
Members in other states? What is the regional nature of the Organization 
in relation to the United Nations? And of particular interest at the 
present day, what is the application of Article 51 of the ‘United Nations 
Charter in relation to the issue of self-defense? 

Chapter IV, dealing with membership, contains an accurate description 
of the expulsion of the present government of Cuba. Chapter V, describing 
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the Organs of the Organization, gives a clear analysis of the distinct func- 
tions of the Conference and of the Meeting of Consultation of Foreign 
Ministers, in the course of which there is an interesting estimate of the 
legal value of resolutions and declarations. Chapter VII, dealing with 
purposes, functions and principles, examines the practical application of 
the principles of sovereignty and equality, followed by an analysis of the 
controversial principle of non-intervention so exhaustively treated in the 
authors’ earlier volume. Chapter X, dealing with jurisdiction over aliens, 
can be commended as a fair and impartial presentation of the conflicting 
positions of Latin America and the United States in respect to an inter- 
national standard of justice. Chapter XV, one of the most valuable of 
the volume, dealing with the inter-American system of peace and security, 
analyzes the problem of individual and collective self-defense in relation 
to Article 51 of the Charter of the United Nations, and is to be recom- 
mended as a clear presentation of the position taken by the President 
against the missile bases in Cuba. 

Succeeding chapters deal with the pacific settlement of international 
disputes, the controversies that have arisen under the Rio Treaty, questions 
of civil strife, the Monroe Doctrine, and economic, social, cultural and 
juridical co-operation. A final chapter, Epilogue, examines the O.A.8. 
in terms of five prerequisites necessary for an effective international organ- 
ization, and is frankly critical of the future. If the Organization fails in 
maintaining ‘‘the ideal of democratic government,’’ it will not be saved 
from collapse by reason of its ‘‘secondary activities’’ in the economic, social 
and cultural fields: 


As long as many members of the OAS fail to come to grips with the 
substance of the communist problem, the OAS is sitting on a rumbling 
volcano. .. . If the antagonisms in fundamental conviction continue, 
the road to a greater inter-American legal order is closed. 


Conclusions perhaps a bit pessimistic, but frankly stated by observers who 
speak as friends. 

Congratulations are due to the authors for a work badly needed, which, 
in addition to being a piece of careful research, supported by exhaustive 
footnotes, is written in an exceptionally readable style. A wider knowledge 
of the Organization of American States is urgently needed, and professors 
and students alike in the field of inter-American relations will give the 
volume a warm welcome. 

C. G. Fenwiox 


Sowjetunion und Völkerrecht 1917 bis 1962. By Boris Meissner. Co- 
logne: 1963. pp. 650. Index. DM. 65. 


The Soviet Union and International Law constitutes the most complete 
bibliography of Soviet publications on public international law to appear 
in any language to date. It also forms the fourth volume in a recently 
established documentary series on “Eastern Law” (Dokumente zum Ost- 
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recht) at the hand of the leading German sovietologist; Professor Boris 
Meissner. The prior studies, all appearing in 1962, have been: Warschauer 
Pakt [The Warsaw Pact], Der Rat fir gegenseitige ` Wirtschaftshilfe 
[Counc for Mutual Economic Assistance], and Sowjetunion und Selbst- 
bestimmungsrecht [The Soviet Union and the Right of Belf- Determination]. 
In the leading Soviet legal periodical + the last-mentioned work has already 
received a blistering, and typically irrelevant, review. 

Professor Meissner’s 80-page commentary introduces the instant bibliog- 
raphy. He reviews and analyzes the development and content of the Soviet 
version of international law, carefully taking into account the ideological 
basis as well as the determining factor of Soviet foreign policy. The 
author’s classification of the phases of Soviet theory—each phase reflecting 
an ideological reorientation and more or less symbolized by a key person- 
ality—is in itself instructive. Beginning with the period of transition 
from traditional international law to the Marxist-Leninist theory (1917- 
1923), four main phases are presented in which international law is in turn 
theoretically viewed as a limited law of compromise (1924-1930, Korovin) ; 
a weapon in the international struggle (1931-1938, Pashukanis) ; a means 
of combat and co-operation among states (1988-1955), the'famous Vyshin- 
sky thesis); a long-term law of co-existence (since 1955-1956, Tunkin). 

A brief section on the state of international law in Tsarist Russia recalls 
an almost universally ignored tradition. The commentary) closes with two 
incisive chapters on the dogma of sovereignty, which constitutes the main 
pillar of Soviet international law doctrine, and the latter’s|double-pronged 
thrust. 

The bibliography itself has been deftly put together and translated by 
Dr. Alexander Uschakow (University of Kiel), author of ‘the above-men- 
tioned COMECON study. ‘Titles are listed on opposing pages in Russian 
and German. Since the translations remain true to their originals, there 
are of necessity a number of macabre titles. Anyone familiar with the. 
heavy propaganda content of this literature knows well its tenor. How- 
ever, this blemish has been adequately dealt with by a factual identification 
in the index of otherwise unintelligible titles. | 

The bibliographical coverage of the years 1917 to 1957 is a transplanta- 
tion of the bibliography published by the Soviet Association of Inter- 
national Law in 1959 under the editorship of Professor Vsévolod Durden- 
evaky (a former legal adviser to the Soviet Foreign Office during the 
postwar period, and during the Weimar Republie a regular contributor 
to German periodicals on East European law). The system employed in 
the Durdenevsky bibliography has been adopted tin toto. Any alternative 
approach would have présented immense conceptual and propagandistic 
barriers and Dr. Uschakow’s supplementary bibliography ü 1958-1962 
has been assimilated into this system. 

Titles from the Durdenevsky bibliography dealing with peels inter- 
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national law are not included, since a separate documentary study of the 
same is already in the planning stages as volume five of this productive 
series. Also absent are publications abroad by Soviet authors, which for 
some reason had not been included in the original bibliography. These, 
however, are to be included in a later work planned by Professor Meissner, 
which will at the same time present Western publications on the Soviet 
version of international law. 

The metamorphoses of Soviet international law doctrine parallel—always 
with a time gap—other changes in Soviet ideology, policy and practice. 
The Meissner-Uschakow bibliography is a basic reference work which con- 
tributes excellently to the documentation and analysis of the constants 
and variables in this process. 

Waiam MoCuizoce 
Institut fiir Internationales Recht, Ksel 


Medjunarodno pravo [International Law]. 4th ed. By Juraj Andrassy. 
Zagreb, Yugoslavia: 1961. pp. xiv, 895. Index. $2.50. 


Professor Andrassy of the University of Zagreb has been publishing 
extensively since at least 1922, and is regarded, along with Professor Bartoš 
(Belgrade), as the most prominent Yugoslav authority on publie interna- 
tional law. The fourth edition of his textbook provides a compact survey 
for students, resembling in format the German Kurz-Lehrbicher. Trans- 
posed into American idiom, this would lie somewhere between the textbooks 
familiar to political science departments and the hornbooks of law school 
genre. 

Judging by the frequency of editions (1949, 1954, 1958 and 1961) and 
the comments of indigenous students, this is the most widely used inter- 
national law textbook in Yugoslavia. It also illustrates a surprisingly 
voluminous literature which is little known in the West and which has 
been largely ignored in the Soviet Union. This alone merits reviewing, 
but even more so because the textbook is a refreshing example of judicious 
presentation from an area where the tendency—and in other lands appar- 
ently the requirement—has been to pour a socialist or Marxist content into 
the pliable molds of international law. Although occasional gestures of 
this sort are parenthetically inserted here, they do not seriously detract 
from the book’s academic value. 

A. comparison of the last three editions reveals primarily a slight expan- 
sion in bringing the work up to date. The first edition, for reasons of ita 
own, had a somewhat different cast and practically no citations. The latest 
edition (divided as its two predecessors into nine conventional chapters, 
in turn comprising 117 subsections) contains extensive source material. 
This is predominantly ‘‘Western,’’ that is, traditional, although there is 
ample citation to ante- and post-World War II Yugoslav authorities. A 
modest use is made of Soviet sources (surprisingly, the leading Soviet 
international law figure since 1956, Tunkin, is not cited). However, 
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Professor Andrassy does not engage in extensive contrbversy over diver- 
gent ‘‘Soviet-Yugoslav-Western’’ viewpoints. This is a matter of disei- 
plined presentation, for the author does not hesitate to mention hard cases, 
politically loaded issues: the report of the U.N. Special Committee finding 
that the Hungarian people are under a foreign rule and are being denied 
the basic right of selecting their own government (p. 54, note 10); the 
aggressions in Korea and Egypt (p. 29); the illegality of the use of atomic 
weapons in their present form (p. 349). | 

Certain minor quirks are interesting. Thus the term ‘‘American’’ is 
equivocally used to include South and North America, and the index listing 
of Hungarian Revolution refers to Russian help in suppressing the Hun- 
garian revolt of 1849. z | 
_ As to fundamentals, the author categorically affirms international law 

to be in its essence law. Here he avoids the Marxist labyrinth which a 
priors requires class conflict and coercion in order to classify a normative 
system as legal. But this embarrassing theoretical question has never been 
well answered even by professional ideologists of that particular faith, 
and it is clearly not the author’s cup of tea. Professor Andrassy is a 
moderate but confirmed dualist. ‘‘The primacy of internal law leads to 
a negation of international law ... the primacy of international law may 
be a postulate but for the present is not a reality” (p. 4). He emphasizes 
that international law is a ‘‘system of legal rules” which akeen it possible 
to solve every case, even those which were not anticipated beforehand’? 
(p. 2). 

The textbook’s outstanding virtues are conciseness and academic re- 
straint. This becomes apparent from the beginning; it becomes impressive 
when treating topics such as regional organizations (pp. 270-284), where 
the author confines himself to a bare legal description | of NATO, the 
Warsaw Pact, B.E.C., and COMECON, inter alta, without engaging in 
polemics. These qualities merit high praise with but one reservation. This 
is sometimes achieved at the expense of not coming to grips with contending 
rules, or contending policies behind would-be-rules, and some views ‘‘ac- 
cording to our opinion’’ are too easily assumed, e.g., the declarative char- 
acter of the recognition of states (p. 47), without an analysis of the func- 
tion of the institution of recognition in the international legal order. 

It would also have been enlightening to have had the author’s express 
judgment on the existence or the possibility of creating a ‘‘socialist inter- 
national law” (or a derivative thereof known as proletarian, or socialist, 
internationalism), especially in view of an apparent switch in the Yugoslav 
literature from espousal to denial of this thesis, and the fact that for a 
time it served as a vehicle for condemning Soviet hegemony. However, 
this controversial issue has generally fallen into desuetude among those 
who, by political inheritance or conviction, have the burden of ae eae 
cally answering it. Here it is denied by implication. 


DETRI FRENzku 
Wim |McCuiioon 
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Diplomatic Protest in Foreign Policy: Analysis and Case Studies. By 
Joseph C. McKenna, S. J. (Jesuit Studies.) Chicago: Loyola Univer- 
sity Press, 1962. pp. xiv, 222. Index. $6.00. 


Some years ago a series of lectures by Burton Marshall explored ‘‘the 
limits of foreign policy.’’ Its theme was a warning that in international 
relations there are limits beyond which the desires of a nation and its 
people cannot be attained. On some subjects other governments just will 
not aceede to any of the kinds of pressure that our Government can, in 
practice, bring to bear. Father MeKenna’s study of diplomatic protest 
as an instrument of foreign policy develops one aspect of this theme, and 
demonstrates its validity by sagely selected individual examples and sig- 
nificant statistes on a larger group of instances. 

Our State Department often must make a difficult choice between the 
long-term national interest and the protection of a citizen from some 
immediate harm at the hands of another nation. When so phrased, the 
choice looks easy. But often public opinion rises to support a fellow 
citizen being subjected to apparent abuse by foreigners, and Congressmen, 
whose influence often stems from control of purse strings, are quick to 
join in the protests. 

In connection with the dispute over neutral rights in 1915-1916, for 
example, Father McKenna commented that the American ‘‘spokesmen more 
often emphasized the soothing of American public opinion than the merits 
of their case.’ This preoccupation with the appeasement of the public 
may have led the Administration to make protests which, because our ulti- 
mate interests in the Huropean war were the same as those of the British, 
led to ‘‘some legal embarrassment’’ later on. It should not have been 
overly difficult to predict that before long we would also find ourselves 
interfering seriously with the trade of neutrals. Father McKenna has 
emphasized the importance of forethought in facing incidents leading to 
diplomatic action, but he found that the American Government ‘‘has shown 
an unfortunate inclination toward afterthought.’’ 

The specific examples of diplomatie protest by the United States Gov- 
ernment studied in detail in this work were selected so as to demonstrate 
the effect of protest in various kinds of situations and involving large and 
small nations in various circumstances. The choices were well made, and 
the descriptions are good history. They involved protests against the 
interference with our neutral rights by the British during World War I; 
adverse legislation affecting American petroleum interests in Rumania in 
1924; the attack by Chinese rebel troops on the American community in 
Nanking in 1927; the harsh treatment of a convicted American in a 
Canadian jail in 1933; and the failure of the Soviet Union to prevent the 
continuation of propaganda activities in the United States by the Comin- 
tern in 1935. 

The results of Father MecKenna’s research are not likely to cause much 
change in the inclination of our State Department to make a diplomatic 
protest when a situation arises that would have traditionally led to its 
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use. Perhaps heed will be given to his admonition that more attention 
should be paid to plans for action in case of resistance by the other govern- 
ment and to the ultimate consequences for ourselves in case of victory. We 
could be hoist by our own petard. Beyond this, Father McKenna has 
concluded that ‘‘diplomatic protest seems likely to succeed more often 
than not, although absolutely vital concessions are not} to be expected.”’ 
He emphasizes that much depends on the existence of similar attitudes 
in.both countries, leading to desires for reciprocity. He also found that 
‘‘patience is obviously necessary’’ to success, which often depends on the 
value the other government ‘‘places on United States friendship.” 

For anyone interested in the implementation of foreign policy through 
diplomatic action this is an interesting and informative volume. It is 
based on thorough research and an extensive bibliography. The index is 
full and the footnotes (which are unfortunately at the chapter ends rather 
than on the relevant pages) are happily limited to reference material, 
which is extensive. 
Miomaru H. Carpozo 
; | 
Foreign Relations of the United States. Diplomatic Papers, 1941. Vol. 

VII: The American Republics. (Dept. of State Pub. No. 7447). Wash- 

ington, D. C.: U. S. Govt. Printing Office, 1962. pp. viii, 627. Index. 

$3.25. 

1942. Vol. VI: The American Republics. (Dept. of State Pub. No. 

7518). Washington, D. C.: U. 8. Govt. Printing Office, 1963. pp. ix, 

773. Index. $3.25. 


Each of these volumes completes the publication of Foreign Relations 
for the year concerned, being belatedly released after ‘the other records 
of those years. The years 1941 and 1942 were war years and these volumes 
are devoted to the sundry ways in which the United States arranged for 
17 American states to get ready for it and then support’ it in the physical 
activity of the second World War. The Third Meeting of the Foreign 
Ministers at Rio de Janeiro in January, 1942, had fixed the lines of 
American solidarity, reciprocal defense, control of subversive activities, 
allocation of strategic materials, et cetera. Prior volumes in the two years 
record relations with Argentina, Bolivia, Brazil, ‘and Chile for 1941. These 
volumes in substance are the story of acquiring the natural resources of 
Latin America for the conduct of the war by the United States. 

By the time that the Lend-Lease Act became law on March 11, 1941, 
the United States was pretty well launched on a policy of preparing for 
the eventual conflict, utilizing the co-operation and collaboration afforded 
from the results of the Consultation of Foreign Ministers of the American 
States at Havana in 1940. Assignment of military, naval and aviation 
advisers to several countries was a repetitive routine. Somewhat elaborate 
negotiations for defense began with Cuba in May, 1941, and evolved into 
agreements of June 19 and September 7, 1942, in which Cuba granted 
military, naval and air privileges fully adequate to the United States’ 
requirements. Chile was a problem child, fearful of the Germans seeking 
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military aid, ending 1942 participating neither in Hemisphere defense nor 
Lend-Lease. A seaplane base in Colombia, a defense commission with 
Mexico, the supply of trainer aircraft to Peru, are typical of the military 
affairs that occupied some diplomatic attention. Panama, of course, loomed 
large, beginning much before the 12-point request of Panama early in 
1941 and the United States demand for defense sites all over that country. 
In rather tough negotiations Panama got overpaid for leases of land exces- 
sive to the defense needs; payments under the agreements of May 18, 1942, 
were delayed until May, 1943. 

After the United States got the authority of the Lend-Lease Act of 
March 11, 1941, it began building the war sinews of the world. Lend-Lease 
agreements were made with American Republics, except Argentina, Bolivia, 
Chile and Panama, in 1941 and 1942. Other agreements were published 
at the time; these Latin American agreements are published in these vol- 
umes of Foreign Relations for the first time. With most of the states the 
type of the negotiation is indicated for the military hardware supplied to 
them against reimbursement by annual payments up to 1947 or 1948. The 
settlements, stipulated at from less than 3 to 48% of the advances, were 
all made substantially on time. Another negotiation common to all the 
states was that to acquire all their exportable rubber, Chile, Ecuador, 
Panama and Peru conducting some arguments as to price and other terms. 
The Metals Reserve Company was another agency that arranged pre- 
clusive buying of platinum in Colombia, and something similar in Chile, 
Peru and other countries with metal wealth. 

The relations were not all focused on war. Resumption of payment on 
the Colombian foreign debt, disposition of the Cuban sugar crop, reciprocal 
trade agreements with Cuba and Mexico, arranging for the Rama Road 
across Nicaragua, financial assistance to Cuba and Haiti and sundry loans 
by the Export-Import Bank were among the matters not connected with 
the war that engendered correspondence. l 

It was noted in reviewing previous volumes of Foreign Relations that 
the selection of United States notes, instructions, memoranda and other 
papers to the exclusion of the other party’s papers made the record a diplo- 
matic monologue instead of a dialogue. These volumes reveal about the 
same proportion of United States papers to those of the other country, but 
the tone is much more of the dialogue: negotiations where there are two 


sides in evidence. Denys P. Myers 


Yearbook of the European Convention on Human Rights, 1961. Vol. IV.: 
The Hague: Martinus Nijhoff, 1962. pp. xvi, 682. Index. Gld. 61.50; 
$17.10. 


Like its predecessors, this fourth volume of the Yearbook of the European 
Convention on Human Rights, which covers the year 1961, is a mine of 
information on the working of this convention on all levels. . 


1 For reviews of the three preceding volumes, see 65 A.J.I.L. 200, 1019 (1961), and 57 
ibid. 166 (1968). 
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Under the convention, jurisdiction to ensure the observance of the en- 
gagements undertaken by the parties is vested in: (1) the European Com- 
mission of Human Rights, (2) the Huropean Court of Human Rights, and 
(8) the Committee of Ministers of the Council of Europe. The convention 
(Art. 32) provides that if a question on which the Commission has made 
& report is not referred to the Court, it is the task of the Committee of 
Ministers to decide, by a majority of two thirds of the members entitled 
to sit on the Committee, whether there has been a violation of the conven- 
tion. Part I (Basic Texts and General Information) of] the volume under 
review contains the ‘‘Rules of Procedure adopted by ‘the Committee of 
Ministers for the Application of Article 32 of the Convention” (p. 14). 
These Rules provide, inter alia, that ‘‘The representative of a State which 
is Party to a dispute referred to the Committee of Ministers shall step down 
from the Chair [abandonne la présidence du Comité] during the discussion 
of the Commission’s Report.’’ They go on to stipulate that ‘‘The Parties 
to the dispute shall, however, retain the right to vote.’’ This is a provision 
which departs from what the Permanent Court of International Justice 
called the ‘‘well-known rule that no one can be judge in his own suit.” ? 

In Part II of the volume (p. 490) we find extracts from the Report of 
the Commission in the well-known case of Nielsen v, Denmark. Nielsen 
had been found guilty of having instigated by various means, including 
hypnosis, the commission by a co-accused of an armed robbery of a bank, 
in the course of which two bank officials were killed.; The Commission 
reported unanimously that the applicant had been informed in sufficient 
detail of the nature and cause of the accusation against him and that, 
“considered as a whole,’’ the criminal proceedings brought against Nielsen 
in the Danish courts did not fall short of the standard required by the 
convention. The Committee of Ministers, as a consequence, decided that 
in this case there had been no violation of the convention (p. 591). 

The decision of the European Court of Human Rights of July 1, 1961, 
in the Lawless case (Merits) is reproduced in full (p. 438). 

In 1961, the Commission on Human Rights dealt with and decided on 
the admissibility of one ‘‘inter-state application’? (Austria v. Italy). The 
Austrian Government alleged that the convention had! been violated by 
Italy in the course of the trial of a number of German-speaking youths 
from Bolzano Province for the murder of an Italian customs officer. Italy 
has been a party to the convention since 1955, Austria! since September, 
1958. The trial court and the Court of Appeal rendered their decisions 
before Austria’s accession to the convention. Italy objected to the juris- 
diction of the Commission ratione temporis: at the relevant time, she said, 








2 Interpretation of the Treaty of Lausanne (Iraq Boundary) (1925), Series B, No. 
12, p. 82; see, further, the separate opinion of Judge Lauterpacht in South-West 
Africa—Voting Procedure, Advisory Opinion, [1955] I.C.J. Rep. 99, and H. Lauter- 
pacht, The Development of International Law by the International Court 158 (1958) 
(‘The principle nemo judes in re sua’’); and also Art. 27 (8) lof the U.N. Charter, 
under which, in decisions of the Security Council under Ch. VI (Pacific Settlement of 
Disputes), a party to a dispute shall abstain from voting. 
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Italy had been under no obligation vis-à-vis Austria to apply the conven- 
tion; Italy did not have the right reciprocally to file a complaint against 
Austria in respect of occurrences before September, 1958. The Commission 
rejected this preliminary objection because it appeared from the Preamble 
and from Articles 1 and 14 of the convention that the purpose of the 
parties in concluding the convention was not to concede to each other 
reciprocal rights and obligations in pursuance of their individual national 
interests, but to establish an ordre public common to the free democracies 
of Europe (p. 188). 

In 1961 the Commission received 344 ‘‘individual applications’’ (peti- 
tions), as against 291 in 1960 and 233 in 1959; it gave 222 decisions as 
against 265 in 1960 and 180 in 1959 (p. 184). Seventeen selected decisions 
are reproduced. One of them, like three decisions rendered in 1960, 
dealing with the Austrian law of criminal appeals, declared the petition of 
one Dunshirn v. Austria admissible (p. 186); the rest were to the effect 
that the applications are not admissible. 

Part III of the volume (The Convention within the Member States of 
the Council of Europe) reproduces an extract from proceedings in the 
Italian Senate, where the Minister of Foreign Affairs gave the reasons for 
Italy’s not having accepted the compulsory jurisdiction of the Huropean 
Court of Human Rights (p. 597). It also contains texts of decisions of 
Austrian, German, Luxembourg and Netherlands courts dealing with prob- 
lems regulated by the convention. 

Econ ScHWELB 


Annuaire Suisse de Droit International. Vol. XVII, 1960: pp. 332; Vol. 
XVIII, 1961: pp. 352. Index. Sw. Fr. 34 each. 
Index Général des Volumes I (1944)—-KV (1958). pp. 123. Sw. 
Fr. 24. Zurich: Editions Polygraphiques, 1962 and 1963. 


The emphasis in Volumes XVII and XVIII of the Swiss Yearbook of 
International Law is still on problems and documents of public inter- 
national law, although, compared with preceding issues, more room is 
given now to private international law. 

In an essay on the ‘‘objectivistic’’ interpretation of international treaties 
in Vol. XVII, Justice Antoine Favre stresses the objective existence of 
the text of the treaty and the ‘‘objective’’ elements of treaties but he still 
concludes that the importance of the subjective and objective factors 
will vary according to the nature of the treaty. Dr. Raymond Probst 
deals with the question of Switzerland and international arbitration. 
After a brief historical survey, he discusses the present Swiss system of 
treaties of conciliation, arbitration and judicial settlement and the cases 
to which his country has been a party. His concluding comments concern 
an interesting initiative taken in 1960 by the Swiss Government toward 
the conclusion of treaties for the pacific settlement of disputes with states 
with which Switzerland did not yet have such agreements. Dr. Blaise 


357 A.J.I.L, 167 (1963). 
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Knapp, in his reflections on the jurisprudence of the Intprnational Court 
of Justice in matters of nationality, concentrates in particular on the 
Nottebohm case. While he agrees with the Court on the necessity of a 
bond between state and citizen, he is concerned about the consequences 
of the decision on the law of citizenship. It is not clear, however, whether 
he took sufficiently into account that the Court ruled against Liechten- 
stein’s right of diplomatic protection only with regard to! Guatemala. 

Vol. XVIII starts with an interesting historical study by Professor 
Paul Guggenheim on general international law and European public law. 
He traces the development of the universalistic and of the European- 
Christian concept of international law, and draws a parallel between the 
non-organizational character of the former and the organizational ex- 
pression of the Res Publica Christiana and the Droit Public Européen. 
He sees in the present European integration efforts a new European public 
law which differs both from the international and national legal orders. 
Finally, Professor Rudolf Bindschedler contributes succinct comments on 
the Vienna Conference and Convention on Diplomatie Relations of 1961. 

The documentary parts again contain valuable reports;on Swiss prac- 
tice in international law in 1959 and 1960 by Professor Guggenheim, 
repertories of the treaties concluded by Switzerland which entered into 
force in 1960 and 1961, by Dr. Emanuel Diez, and bibliographical notes 
(1959-1961) by Professor Henri Thévenaz. In addition, Vol. XVII 
gives the full text of the Flegenhetmer decision of 1958+ and of the Vienna 
Convention on Diplomatic Relations with Protocols of Signature. 

The General Index covering the first fifteen volumes of the Yearbook 
shows the wide variety of the subjects dealt with therein and should prove 
very useful. 





Sato ENGEL 





Shaping the World Economy. Suggestions for an International Economic 
Policy. By Jan Tinbergen. New York: The Twentieth ‘Century Fund, 
1962. pp. xvii, 330. Index. $2.25, paper; $4.00, cloth. . 


This study was prepared by a team organized under the auspices of 
the Netherlands Economic Institute Division of Balanced International 
Growth, headed by Professor Tinbergen, the eminent Dutch economist. 
. The Twentieth Century Fund sponsored the work ‘‘out of a desire on the 
part of the Fund to further serious and objective thinking on the prob- 
lems of the international economy.’’ For the economist an | the technician 
of international development, there are a number of appendices which 
are valuable in themselves. They range from a study of economie de- 
velopment and co-operation in Africa, the Middle East, Southeast Asia 
and Latin America to an analysis of world trade flows. |! 

For the student of international relations and legal organization, Pro- 


fessor Tinbergen’s views on the international aspects and problems of 
= 


1 Digested in 53 A.J.LL. 944 (1959). 
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economic development are the most important. The author recommends 
a stronger Western contribution to economic development, in response to 
the Communist challenge. He regards a high degree of centralization on 
the local, state, continental or world level as necessary for the optimum 
use of economic policy. He stresses in particular the need of centralized 
expenditure for development purposes. This means that 


there must be an tnternational financial authority of considerable 
strength, and it seems natural that this authority should be able to 
make current expenditures as well as provide loans, just as any 
central government makes a considerable portion of its development 
expenditure on a current basis. 


He also believes that there is a need for more agencies to deal with the 
problems of stabilizing the revenues of countries producing primary com- 
modities, and for an international insurance scheme against non-economic 
risks. He proposes the formation of an international authority within 
I.D.A., or possibly O.H.C.D., and an increase in commodity agreements at 
least among the non-Communist countries. 

Notwithstanding the number of existing and recommended international 
development institutions, Professor Tinbergen urges a stronger réle for 
the United Nations in the field of economic development: first, through the 
formulation of the main aims of world economic policy; second, through 
correction of some of the undesirable features of today’s geographic dis- 
tribution of aid and private investment; third, through regional co-opera- 
tion and integration, by some of the regional commissions of the United 
Nations. 

Passing from economic to political perspectives, Professor Tinbergen 
regards it as ‘‘in the interest of world peace that the uncommitted eoun- 
tries remain or become as independent of both East and West as it is 
conceivable for them to be.” Finally, he appears to favor a four-Power 
configuration as likely to promote international security. Apart from 
the two major power blocs and a United Nations world force, the fourth 
_ power would be a neutralist force. 

The study’s proposals in the field of the international organization of 
economic development have been widely discussed and, at least in the 
field of commodity agreements, there has been some progress in the last 
year or so. Some may doubt the desirability of yet another international 
financial institution, and most students of international organization 
would probably concur that the proposed rôle of the United Nations, while 
highly desirable, has small prospect of implementation in the foreseeable 
future. Apart from the general lassitude about foreign aid, the dispro- 
portionate representation of the under-developed states in the General 
Assembly is a major reason for skepticism, as is shown by the fate of 
SUNFED. The steady but modest growth of the United Nations Special 
Fund is perhaps the best that can be hoped for at this time. 


W. FRIEDMANN 
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BRIEFER NOTICES 


A Treatise on the Conflict of Laws. By Abert A. Ehrenzweig. (St. 
Paul, Minn.: West Publishing Co., 1962. pp. Hi, 824! $10.00.) In the 
last few years, there has been a great outpouring of writing on the con- 
flict of laws in the United States. It has had a remarkable impact upon 
the schools; what is particularly notable is the impact that it is now having 
on the courts. Such decisions as Babcock v. Jackson and Pearson v. 
North East Airlines are eloquent testimony to this fact. Albert Ehren- 
zweig has been one of the major figures contributing to ‘this ferment in the 
field. For years, in many articles and places he has waged war on con- 
ceptualism in the conflict of laws. Now he has presented his arguments 
and philosophy of the subject in this book. Into it he; has incorporated a 
good deal of his earlier writing, but the book furnishes ‘him with scope for 
a systematic exposition. It ranges over the whole field of the conflict of 
laws; it surveys problems of jurisdiction, choice of law and foreign judg- 
ments; it explores difficult and uncertain areas of constitutional law as 
far as. they bear on conflictual problems. The survey and citation of 
authority is prodigious; Ehrengzweig draws upon the writings of civilians, 
upon the writing and case law of other common- law countries, as well 
as upon the vast mass of American authority. 

In this JOURNAL, it is possible only to note a wom on the conflict of 
laws, and this does scant justice to Hhrenzweig’s book. i Tt is full of ideas ; 
it is not, as some of the fine writings on conflict of laws have been, an 
exercise in almost pure iconoclasm. There are various matters and posi- 
tions with which this reviewer would disagree; and Ehrenzweig not in- 
frequently deals with authority in a way which, in this writer’s view, the 
cases do not permit. The distinction between lex lata and lex ferenda 
should not be blurred in this way: a better way to deal with bad authority 
is to say it is there, bad, and ought to be rejected. Another criticism is 
that the book is very tightly written ; it is not easy to read; and if the more 
initiated experience this difficulty, the burden on the lacolyte is a heavy 
one. But with all this, the book is a remarkable, in some respects a monu- 
mental achievement, and it enriches the literature of the conflict of laws. 

ae COWEN 


| 

American-Austrian Private International Law. By Ignaz Seidl-Hohen- 
veldern. (Bilateral Studies in Private International Liaw, Parker School 
of Foreign and Comparative Law. Dobbs Ferry, N. Y.: Oceana Publi- 
cations, 1963. pp. 154. Index. $7.50.) Arthur Nussbaum initiated 
these bilateral studies in the conviction that international conflicts law was 
even less susceptible to the facile generalizations of prevailing doctrine 
than inter-state law. This is the eleventh study in this series. Although 
final conclusions will have to await the completion of the collection and 
an analytical comparison of its findings, it is not too early to say that, while 
both problems and solutions vary greatly from country to country, at 
least one general proposition has emerged which is confirmed again in the 
present study: Courts, in international conflict cases, will, with few though 
important exceptions,’ in effect apply their own laws.” 


1Ineluding the laws of status, pp. 69-76, and of the validity at contracts (favoring 
the law of validation, p. 82). See Ehrenzweig, Treatise on the Conflict of Laws 369- 
408, 467-490 (1962), reviewed above. 

2 This may be inferred from the scarcity in the present atudy’ of citations to cases 
in which foreign law was actually applied. See Ehrenzweig, | ‘Fragistas and Yian- 
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The author has again proved his singular qualifications as a comparatist 
and internationalist. Being engaged in teaching on the very border be- 
tween the Germanic and Romance legal worlds, and having concentrated 
a good part of ‘his research on American law, he may be counted among 
those few who have mastered the techniques and assimilated the ideologies 
of several legal systems. Being, in addition, a renowned scholar in public 
international law, he has, in the present study, drawn the proper conclu- 
sions from the relative unimportance of private law in international con- 
flicts cases. Thus he has devoted six of his nine chapters to public law 
problems (International Bill of Rights, Financial Matters, Commercial 
Activities, Social Security, Nazi Occupation and World War II, Matters 
of Procedure) and has conceded to public international law a dominant 
rôle in his entire presentation. At the same time, his chapters on family 
relations, as well as on general notions of conflict of laws, may be counted 
among the best brief treatments of these topics of private international 
law. Finally, not the least important contribution of this book is its offer- 
ing of what is probably the best access for the American lawyer to the 
statutory law and legal doctrine of Austria. ; 
ALBERT A. EERENZWEIG 


Le Problème de la Faute et sa Place dans la Norme du Droit Inter- 
national. By Alexandre Carlebach. (Bibliothèque de Droit International, 
Institut des Hautes Etudes Internationales, Université de Paris, Tome 
XX. Paris: Librairie Générale de Droit et de Jurisprudence, R. Pichon 
et R. Durand-Auzias, 1962. pp. vi, 181. Fr. 16.50.) Retreat into the 
theoretical debates of the half-century 1880-1930 might conceivably afford 
perspective for judging modern developments in state responsibility. The 
author has adopted such an approach by criticizing the concepts of Triepel, 
Jellinek, Jess, Schoen, Strupp, Strisower, Burckhard, Knubben, Anzilotti 
and Verdross in order to defend and restate, with but rare dissents (pp. 
46-49 and 79), the Kelsenian theories of fault and responsibility. A. 
formula rigorously restricting analysis to doctrines of the pre-World War 
L period obviously does not allow for examination of present-day theories 
or of practice, whether of jurisprudential or of consensual origins. Al- 
though Eagleton is briefly discussed, and there is reference to Dunn, 
Borchard finds place only in the bibliography and there is no analysis of 
the contributions of Jessup, Freeman, Sohn, Baxter, Ago, Sperduti, Scelle 
or Rousseau. For the same apparent reason, developments of the period 
of the Hague Conferences in 1907 and 1930 are treated as ‘‘recent’’ 
(Pp. 31-33) to the exclusion of the work of the International Law Com- 
mission. Preoccupation with earlier doctrinal discussions excludes analy- 
sis of jurisprudential contributions, not excepting, in the field of ‘‘fault,’’ 
the Corfu Channel case. Adoption of Kelsenian theories leads to em- 
phasis on sanctions, on subjects and objects of obligation, agency, and 
imputability, at the expense of relating theories of fault to such critical 
problems as liability without fault, risk in general, contributory negli- 
gence, act of state, and extensions of the local remedies rule. For ex- 
ample, liability without fault is recognized only within the Kelsenian con- 
text of collective responsibility and in respect of undefined situations in- 
volving tangible property (pp. 95 and 110). 


nopoulos, American-Greek Private International Law 56-57 (1957), reviewed in 52 
AJIL. 158 (1958); Ehrengweig, Ikehara and Jensen, American-Japanese Private 
International Law 41-42 (1964); and, in general, Ehrenzweig, op. cit. note 1 above, 
at 309-847. 
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It could be hoped fiat a later edition might strike outjon bolder, broader, 
and more modern lines. . 
Joux H. SPENcER 


Die Revision internationaler Verträge nach Billigheit, dargestellt an der 
Genfer Generalakie (1928/1949) und der Europäischen Konvention gur 
Friedlichen Stretterledigung (1957). By Gerhard Rohnfelder. (Munich: 
A. Schubert, 1962. pp. 103.) This well-documented doctoral dissertation 
from Munich deals with the problem of the revision of international treaties 
ex aequo et bono, in particular according to the General’ Act for the Pacific 
Settlement of International Disputes of 1928/1949 and the European Con- 
vention for the Peaceful Settlement of Disputes of 1957. The author 
rightly points out that cases of revision of treaties are not, as a rule, legal 
disputes as defined in the two conventions. Under both, they are thus 
subject to the procedures of arbitration set forth therein and are to be 
decided according to the rules mentioned in Article 28 of the General Act 
and Article 26 of the Strasbourg Convention. Dr.'Rohnfelder shows 
the inadequacy of both provisions and proposes instead simply a decision 
of a court of arbitration ez aequo et bono. To prevent abuses and to 
increase the confidence of states in this solution, he takes up a Swedish 
proposal, made during the elaboration of the European Convention, and 
suggests that a political body be competent to determine which cases shall 
come before the court. For the states Members of the Council of Europe 
the organs of the latter could fulfill this preliminary function. However, 
since this solution did not prove to be acceptable to governments within 
the limited framework of the Council of Europe, it is even less likely to be 
adopted on a more general scale, 

This problem of the revision of treaties is part of the general problem 
of peaceful change. The United Nations Charter, which contains several 
provisions on peaceful change, still permits only recommendations to this 
effect by the General Assembly or the Security Council, unless the latter 
determines that the non-compliance with such a recommendation consti- 
tutes a threat to the peace. And yet there has been a great deal of peace- 
ful change, although not necessarily involving the formal revision of 
treaties. An examination of the record of the United Nations would 
therefore have been useful for the evaluation of alternative solutions, but 
this would be a study by itself.* 


Sato ENGEL 
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Reports of International Arbitral Awards. Vol. X.) (United Nations 
Pub. Sales No. 60.V.4. New York: Columbia University Press, 1962. 
pp. xvi, 779. Index. $9.00; Sw. Fr. 38.50; 64 s.) The tenth volume in 
the useful and well-organized series prepared by the Codification Division 
of the Offce of Legal Affairs of the U. N. Secretariat contains the second 
part of the Venezuelan Arbitrations of 19038-1905, and this completes their 
re-publication. It will be recalled’ that the preceding volume in this 
series contained the first part of them. 

The current volume is devoted to the awards of seven Mixed Claims 
Commissions created under protocols concluded at Washington in 19038 
(France-Veneznela, Germany-Venezuela, Italy-Venezuela, Mexico-Vene- 


zuela, Netherlands-Venezuela, Spain-Venezuela, and Sweden and Norway- 


| 
*It bas been done in part by Bloomfield, Evolution or Revolutionf The United 


Nations and the Problem of Peaceful Territorial Change, reviewéd in 52 A.J.LL. 812 
(1968). 155 AJIL. 1028 (1961). 
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Venezuela), plus the eleventh Mixed Claims Commission (France-Vene- 
zuela) under the Paris Protocol of 1902. The text reproduces the original 
reports of Ralston which were first published by the Government Printing 
Office in 1904 and 1906. The usefulness of the present volume is enhanced 
by an effective subject index, and the general careful standard of arrange- 
ment and attention to detail which one has come to expect in this series. 
James N. HYDE 


Government Guarantees to Foreign Investors. By A. A. Fatouros. 
(New York: Columbia University Press, 1962. pp. xvii, 411. Index. 
$12.00.) Increased foreign investments, not only in less developed coun- 
tries, have raised complex problems of legal protection. Guarantees 
against expropriation and other forms of non-business risks have been given 
to the investor by capital-receiving countries in their legislation, invest- 
ment codes, treaties and in contractual arrangements with foreign corpo- 
rations. Capital-exporting states also provide guarantees to their own 
nationals, as did the United States in its investment guarantees agreements 
which the Agency for International Development and its predecessors con- 
cluded with more than sixty countries. Not only are the legal character 
and the effect of these various forms of protection thoroughly considered 
by the author, but also the practical impact of state promises on economic 
development. Here other aspects are also investigated, such as currency 
regulations, the employment of alien personnel, repatriation of capital and 
earnings, taxation which often has discriminatory effects, and generally 
the standards of treatment of foreign investors. Of special interest is the 
discussion of the theories on contracts between states and aliens and the 
possible application of the French concept of contrat administratif. 
Questions relating to compensation to be given to foreign interests in cases 
of expropriation, the elements of ‘‘just’’ compensation, its extent and as- 
sessment, are also dealt with in detail. The book, with an exhaustive 
bibliography (which the author supplemented with more recent material 
in 17 Rutgers Law Review 257), is a very valuable contribution to this 
special field of international economic law of ever increasing importance. 

Martin DOMKE 


Readings and a Discussion Guide for a Seminar on Legal and Political 
Problems of World Order. Preliminary edition. By Saul H. Mendlovitz, 
compiler and editor. (New York: The Fund for Education Concerning 
World Peace through World Law, 1962. pp. x, 858. $2.25.) It is one 
thing to recognize the need for an informed public opinion with regard 
to the major international issues of the day but quite another to provide 
some method for the development of this opinion. Addressing himself to 
the task of devising a program designed ‘‘to bring responsible and thought- 
ful persons together to study what might be done now to establish a stable 
system of peace for the evolving world community’? (p. 855), Professor 
Mendlovitz of Rutgers University Law School has compiled a book of 
readings for use in conjunction with World Peace Through World Law 
by Grenville Clark and Louis B. Sohn in college seminars or by lay dis- 
eussion groups. The materials can be covered in twelve sessions: the 
introductory session points up the issues; the second session analyzes the 
function of international law; five sessions are devoted to an examination 
of the United Nations, its structure, its rôle in the maintenance of peace, 
the validity of the Clark-Sohn scheme for strengthening the organization, 
its financial problems, U. N. assistance to under-developed countries, and 
the impact of the ‘‘Soviet-Sino’’ bloc upon the U. N.; disarmament is the 
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subject of four sessions, treating military and political aspects of the prob- 
lem, proposals for disarmament, and the socio-economic impact upon 
countries of reductions in their defense expenditures; the final session sum- 

` marizes previous discussions and suggests other topics for consideration. 
Each session’s readings are accompanied by an a OD, a set of ques- 
tions, and a bibliography. 

The materials consist. of a variety of thoughtfully’ selected readings 
which are stimulating and also demanding in that they force the reader 
to come to grips with the issues as presented by specialists. It would have 
been useful to include some readings on regionalism. And a seminar using 
these materials will have to take into consideration both the Test Ban 
Treaty of 1963, and the implications of the Sino-Soviet controversy for the 
international legal order. | 

Arona E. Evans 


Pan America in Crisis. The Future of the OAS. By William Manger. 
(Washington, D.C.: Public Affairs Press, 1961. pp. vii, 104. Index. 
$3.25.) Pan America in Crisis is a thoughtful and quietly ‘original inter- 
pretation of the movement to create an inter-American political system. 
As the title suggests, Dr. Manger’s study concentrates| upon a diagnosis 
of present ills, although it also narrates the record of the past. It is to 
the author’s credit that he does not allow the colorful events of recent 
years to dominate his sense of the subject. For instance, Dr. Manger 
is quick to point out that our Latin American troubles are not a conse- 
quence of the arrival of Castro on the scene or even of the Hemispheric 
strength of the Communist movement. Dr. Manger regards economic 
difficulties in each of the Latin republics to be at the root of the crisis. 
In addition to this, he is properly disturbed by the precedent created by 
the ouster of Castro’s Cuba from the inter-American system. For this 
development, taken together with the heavy pressure in the opposite politi- 
eal direction put upon the Dominican Republic in 1960, has shattered the 
tradition of continental solidarity that is so basic to the whole Pan Ameri- 
ean idea. And finally, Dr. Manger is distressed by the failure of the 
United States to assert spiritual leadership over the Hemisphere. 

Dr. Manger’s book does not add much of interest to international lawyers 
qua lawyers. Its account of the political setting would. probably benefit, 
however, those working on legal problems in the Latin American context. 
The book includes a history of the Pan American movement that manages 
to be both dull and superficial. 

Romand A. Faux 


The Abolition of War. By Walter Millis and James Real. (New York: 
Macmillan Co., 1963. pp. xvi, 217. $4.50.) The authors of this book 
believe that war is obsolete in the nuclear age and have sufficient confi- 
dence in the rationality of men and governments to believe that they will 
discover this before a nuclear holocaust occurs and take adequate measures 
to abolish war. They perceive the problem as that of superseding ancient 
myths by ideas applicable to present eonditions of the world. ‘‘The ap- 
parently insuperable difficulties,’’ they write, ‘‘encountered in the re- 
nunciation of the war system revolve to a great extent on the ingenious 
updating of ancient myths, incantations, and propitiatory objects that 
have their roots in prehistoric times. . . . If the war system is to be dis- 
mantled, the ancient shibboleths that help hold it together must be under- 
stood for what they are.” As an illustration they cite ‘‘the curious nega- 
tive conundrum, ‘Would you rather be Red or dead?’ ’’ which they sug- 
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gest is ‘‘a tortured extension of the oversimplified rallying cries coined 
for purposes of cohesion rather than sensibility all through the modern 
history of war’’ (p. ix, xi). 

The book is largely a discussion of the problem of power in international 
polities and its management. It says little about international law, but 
recognizes its important rôle and and also that of the United Nations 
in the ‘‘development of power structures in which large-scale organized 
war is no longer seen as necessary or, indeed, relevant.’’ (p. 210.) This 
development will take hard thought by scientists, technicians, politicians, 
editorial writers, business men and workers to adjust their attitudes and 
action to the new situation, but the suicidal character of nuclear war is 
so obvious that ‘‘it is today possible for the first time to think about a 
world without war.’’ (p. 216.) The abolition of war will come gradually, 
they think, through such thought, rather than from a ‘‘movement,’’ a 
treaty or world government. 

The book, sponsored by the Center for the Study of Democratic Insti- 
tutions, is not intended for scholars but for the general public. It has no 
index, bibliography or footnotes, and some statements on primitive war 
and the history of war will not stand scrutiny. It is, however, a sound 
exposition of the present situation of international politics and a healthy 
antidote to the abundant literature on deterrence, which generally as- 
sumes that threats of nuclear war are necessary instruments of policy 
and so must be made credible, but that nuclear war would be so devastating 
that such threats must be made incredible to sustain the balance of terror 
by mutual deterrence through second strike potential. 

Qumor WRIGHT 


Stalin’s Foreign Policy Reappraised. By Marshall Shulman. (Cam- 
bridge, Mass.: Harvard University Press, 1963. pp. ix, 320. Index. 
$6.50.) International lawyers who have had a heavy dosage of abstraction 
about principles of peaceful co-existence may find an antidote in this 
richly detailed account of the events that brought about a transformation 
of Soviet policy during the last three years of the Stalin period. Pro- 
fessor Shulman, writing in a non-polemical and coolly authoritative style, 
takes us behind the rhetoric and incantation to the concrete pressures and 
conflicts in the Soviet world that marked the development of the ‘‘quasi- 
Right strategy’’ which had its fruition under Khrushchev. In under- 
lining the shift that occurred under Stalin’s leadership, the book departs 
from the common assumption of a sharp change from Stalin to Khrushchev, 
and it is this thesis that has naturally attracted most attention, though, 
at least to this reviewer, it is not the most important contribution of the 
study. More illuminating is the account of the emergence of new posi- 
tions (at first unevenly and experimentally) designed to meet an adverse 
power relationship while the foundations of nuclear and missile technology 
were being constructed and the Soviet sphere of influence more closely 
consolidated. In some ways this was not unlike other periods of Soviet 
détente and collaboration, and tactical similarities are apparent (as, for 
example, in extolling nationalism and symptomatically reviewing over again 
Lenin’s ‘‘Left-Wing Communism: an Infantile Disorder’). But Shulman 
finds—and this is perhaps the most interesting conclusion of the book— 
that the defensive and tactical character of co-existence policy has evolved 
into a more far-reaching ‘‘qualitative’’ transformation of Communist 
ideology and a substantially different perception of historical reality from 
that previously expressed. While this does not imply an abandonment of 
ultimate goals of advancing Soviet society throughout the world, it in- 


- 554 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol 58 


volves a muting of the classic theory of revolution and an implicit ac- 
knowledgment of economic stability in the capitalist world and the strength 
of nationalism in under-developed areas. Nor does it mean a slighting of 
-the military power, for throughout Shulman’s study one is reminded of 
the priority accorded to the development of nuclear and missile capabili- 
ties and of the continuing—if not always proclaimed—belief that Soviet 
military ascendency is an essential element in achieving political advances 
without general war. 

In sum, this is hard-headed and sophisticated RD sensitive to the 
enormous complexities of international relations and the many facets of 
Soviet and Communist Party activity. While it says nothing about the 
“new” international law, it can hardly fail to interest the jurists who 
have been, concerned with the implications of contemporary Soviet policy 
in the juridical sphere. 

Osoar SoHACHTER 
| 
| 

The British Year Book of International Law. Index to Volumes I- 
XXXVI. | By J. Q. Collier. (London, New York, Toronto: Oxford Uni- 
versity Press, 1963. pp. viii, 150. $7.20.) This useful consolidated index 
_ of the British Year Book of International Law covers the thirty-six volumes 
from 1920 to 1960 inclusive. The Articles-Author index is arranged 
alphabetically by authors and is followed by a similarly arranged index 
of Notes. | There is no separate alphabetical index of' articles or notes. 
. The Subject Index of 69 double-column pages appears somewhat meager 

for thirty-six volumes but will be most helpful. A Table of Cases covers 
70 PEA e pages and is testimony to the large case law in the fields 
of public |and private international law. The utility| of this welcome 
volume is enhanced by the fact, perhaps not too widely known in the 
United States, that the first thirty-three volumes of the British Year Book 
of Interna ional Law have been reprinted and are now available to Ameri- 
can libraries and scholars. 

Herpert W. Briaas 





Decisions of the International Court of Justice. A Digest. By J. J. G. 
Syatauw. |(Leyden: A. W. Sythoff, 1962; Dobbs Ferry, N. Y.: Oceana 
Publications, 1968. pp. 237. Index. $7.50.) This is a useful guide to 
the jurisprudence of the Court. It contains adequate summaries of the 
facts, the issues, and the judgments or opinions, along with an indication of 
the essential dates of the proceedings, the source material and brief bib- 





liographies! The editor hopes to keep the survey up to date by peri- 
odical supplementa It will be found very handy for a, quick reference; 
for students who wish to refresh their memories it will be particularly 


helpful. | 
| Leo Gross 
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United Nations Territorial Administration and the Development of the Charter (pp. 
95-108), John W. Halderman. 

EUROPA ArcHiv, November 10, 1963 (Vol. 18, No. 21). Die Wahren Bedingungen 
einer Notwendigen Allians. Kolektivo Strategie und Kolektive Verantwortung in 
der NATO (pp. 785-794), Maurico Schumann. 

——-, November 25, 1963 (Vol. 18, No. 22). Eine Flexiblere Westliche Politik? 
(pp. 828-832); Dis Vereinigten Staaten und Indien (pp. 833-836), Ernst Wilhelm 
Meyer; Die Nordische Zusammenarbeit. Volkerrechtliohe Kodifisierung durch die Kon- 
vention von 1968 (pp. 845-852), John Boyens. 

——, December 10, 1963 (Vol. 18, No. 28). Die Strategie des Friedens. Zum Tode 
Präsident John F. Kennedys am 82 November 1968 (pp. 857-860), Wilhelm Cornides; 
Partnersohaft und Konsultation in der NATO. Grundsatefragen und Aktuelle Probleme 
der Amerikanisoh-Europäisohen Partnerschaft (pp. 861-870), Kurt Birrenbach; 
Regionale Entwicklung in Uberseecisohen Volkswirtsohafien (pp. 871-880), Werner 
Kédderitzach; Der Warschauer Pakt und der Rat fir Gegensettige Wirtsohaftshilfe tn 
Voitkerrechtlicher Sicht (pp. 881-884), Jens Hacker; Eiistungsbesohrankung und Sicher- 
heit als Forschungsgegenstand der Universitat Michigan in Ann Arbor (p. 886). 

——, December 25, 1963 (Vol. 18, No. 24). Westeuropa und die Vereinigten Staaten 

in der Strategtschen Weltsttuation (pp. 887-898), Fritz Erler; Gibt He einen Gemein- 
samen Politischen Willen in Europa? Betrachtungen eines Italieners sur Krise der 
Integrationspolitt (pp. 899-916), Roberto Ducel. 
, January 10, 1964 (Vol. 19, No. 1). Der Gemeinsame Getreidepreis in der 
EWG. Die VorsteNungen der FWG-Kommtesion (pp. 19-26), HansBroder Krohn and 
Hans-Helmut Wächter; Guinea und die Communauté. Der Beginn der Gruppenbildung 
in Afrika (pp. 27-34), R. J. Guiton. 
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—, Jantary 25, 1964 (Vol. 19, No. 2). ‘‘Klassenkampf ini der Internationalen 
. Arena.’’ Philosophisohe Hintergründe der Koextstensdoktrin (pp. 36-42), Gustav A. 
Wetter; Offene Tür auch für Peking. Die Politik der Poreinigten Staaten gegeniiber 
dem Fommpistihen China (pp. 48-52), Roger Hilsman; Partnersohaft am Panama- 
Kanal? Ursachen und Entwicklung der Gegensdtse awischen Panama und den Vereintg- 
ten Staaten| (pp. 53-64), Mercer D. Tate; Zur Empirie des Aussenpolitisohen Ent- 
scheidungsprosesses in Grossbritannien und Frankreich (pp. 65-70), Gilbert Ziebura. 

Fornian Arrams, January, 1964 (Vol. 42, No. 2). Polycehtrism and Western 
Polioy (pp. |171-183), George F. Kennan; Détente through Firmness (pp. 184-104), 
Kai-Uwe von Hassel; The Paktstan-Amertcan Alliance: Stresses and Strains (pp. 

195-209), Mohammed Ayub Khan; Aid, Trade and Economic (Development : Issues 

before the U.N. Conference (pp. 210-226), Isaiah Frank; What Poloy for Com- 

modities? (pp. 227-241), John A. Pincus; The Changing Political Context (pp. 242- 

254), Janez Btanovnik; Toward Unity in Africa (pp. 269-281), Clyde Sanger. 

FOREIGN BERVIOE Journal, January, 1964 (Vol. 41, No. 1). Scientific Revolutton: 

The New Content of Politics (pp. 17-21), Eugene Rabinowitch;; Ambassadorial Pro- 

liferation AN 22-23), Wiliam ©. Trimble; Room at the Top (PP. 23-24), Samuel 

Berger; Tha Consulate of the Sivties (pp. 28-29), Richard A. Johnson. 

» Feb: , 1964 (Vol. 41, No. 2). Toward a Modern Foreign Service (pp. 21- 
23), Wi iam J. Orockett; Joel Barlow’s Tragic Mission (pp. 50-53), Henry Lee. 

HARVARD INTERNATIONAL Law CLUB JougnaL, Winter, 19638 (Vol. 5, No. 1). La 
Carte de Commercant: An Example of Legal Restrictions on American Investment in 
France (pp.| 1-44), Paul M. Frank; Agricultural Policy of the European Economio 
Community (pp. 45-164), J. R. Heller, IIT. 

Inprian AND FornIGN Review, December 1, 1963 (Vol. 1, No. 4). The Asian High- 
ways: An Experiment in International Co-operation (pp. 12-18), H. B. M.; The 
Conflict in pith (pp. 19-21), K. R. Bombwall; India and the EEC (pp. 23-25). 

—, December 15, 1963 (Vol. 1, No. 5). Demtlitarisation of 'Outer Space (pp. 9- 
11), v. ©. Trivedi. | 

—, February 1, 1964 (Vol. 1, No. 8). Watora of the Jordan (pp. 6-7); The 
Panama Canal (pp. 7-8); The Aswan Project (pp. 15, 18-19), K. L. Bao; Addis 
Ababa and Mfter (pp. 19-21), Ansu Kumar Datta; Latin America Looks Ahead (pp. 
21-23), 8. ishnamurthy; Wil Europe Unite? (pp. 24-25), Girija K. Mookerjee ; 
UN Conference on Trade and Development (pp. 25-26), N. K. Das. 

ni and th 8 Arpams, October, 1963 (No. 10). The National-Liberation Move- 





ment and the Struggle for Peace (pp. 3-8), G. Starushenko; Non-Aggression Pact: 
Important Step Towards Détente (pp. 9-14), G. Tunkin; U. 8. Policy in a Changing 
World (pp.| 15-19), B. Marushkin; Peaceful Settlement or Suicidal ‘Deterrence’??? 
(pp. 20-25)| P. Shaposhnichenko; The Theory and Practice of Counter-Guerritia War- 
faro (pp. 26-31), V. Pechorkin; NATO and the National Independence of Britain 
(pp. 82-36), K. Zilliacus; Make the Most of the Initial Success (pp. 37-39), Com- 
mentator; Dollar’s Ventures in Europe (pp. 61-66), N.| Polyanov; Freedom 
Struggle in British Guiana (pp. 67-70), Idris Cox; The 1982 Genoa Conference (pp. 
71-78), N. N. Lyubimov and A. N, Erik. 

——, November, 1968 (No. 11). The Sootalist Hoonomy and Proletarian Inter- 
nationaliem.| Against the ‘‘Theory of Relying on One’s Own! | Foroes?? (pp. 3-9), 
G. Karkhins U. N.: Rostrum, Forum, Arena. Disarmament Problems at the 18th 
General Assembly (pp. 10-15), M. Lvov; G. D. B.: Peaceful Foreign Policy (pp. 16- 
20), Johannes Konig; Soviet Defence Might and Peaceful Co-exiatence (pp. 27-88), 
L Glagolev and V. Larionov; Dreams of Greatness and the Atom Bomb (pp. 34-89), 
B. racy el crear A The Ideology of American Foreign ‘Policy (pp. 54-66), 
Herbert Aptheker; The Price of Near-Sighted Policy on the Anglo-German Naval 
- Agreement of 1986 (pp. 69-73), V. Popov; Dubrovnik Conference (pp. 75-76), N 
Talensky; More Talka About Nuolear Forces (pp. 77-78), N. omutoy; Britain’s 
Foreign Potloy and the Monopolies (pp. 96-97), V. Petrov; France’s Military Agree- 
ments with African Countries (pp. 97-98), Y. Ivanov; China’s ‘‘Great Leap Forward’? 
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and Its Consequences (pp. 100-101), Y. Ivanov and Y. Mikhailov; National Front for 
the Liberation of South Viet-Nam (p. 102), F. Khalin. 

» December, 1963 (No. 12). Equality: Cornerstone of the Socialist Countries’ 
Economte Co-operation (pp. 8-8), V. Morozov; Monopolies Reach Out for Outer Space 
(pp. 85-40), I. Cheprov; The Cosmos Must Be a Peace Zone (pp. 41-43), Com- 
mentator; The NATO Spider-Web in Africa (pp. 56-68), I. Faddeyev; Co-operation 
Is the Best Weapon (pp. 69-70), B. Dmitriyev; Atlantio Alchemists Discuss Their 
Quarrels (pp. 80-84), F. Orekhov. 

———, January, 1964 (No. 1). Road to a Détente: Possibility and Reality (pp. 3- 
11), A. Bovetov; Disarmament in the U. N. Some Results of the 18th General 
Assembly (pp. 18-22), M. Lvov; Behind the Soreen of NATO Nuclear Forces (pp. 
23-28), I. Yevgenyev; East Africa Chooses the Way (pp. 41-47), Y. Tomilin; Western 
Europe: Asset or LAability in the Struggle for Peace? (pp. 53—56), V. Matveyev; 
Battle for People’s Minds (pp. 57-61), V. Kelin; The U. N. Trade and Development 
Conference: Barometer of Interstate Relations (pp. 62-68), M. Lavrichenko and I. 
Ornatsky; Unsolved Problems of World Trade (pp. 69-73), B. Pinegin; The Maze of 
‘‘Agrioultural Integration’’ (pp. 78-79), N. Yuryev; Neither an Alliance nor Progress 
(pp. 79-80), A. Kartsev; Hungary and the Council for Mutual Eoonomio Assistance 
(pp. 97-98), V. Yeltsov; Lhe Armed Forces of the Former Monrovian Countries (pp. 
101-102), B. Volodin. . 

INTERNATIONAL Law BULLETIN, COLUMBIA Socrery OP INTERNATIONAL Law, Spring, 
1963 (Vol. 2, No. 2). The Position of Underdeveloped Countries and the Universality 
of International Law (pp. 5-12), Wolfgang Friedmann; Symposium on Problems and 
Processes of International Commercial Arbitration: Introductory Note (pp. 44-45), 
David Suratgar; The Enforceability of Agreements to Arbitrate in New York (pp. 
46-58), W. Allen Churchill; Procedural Aspects of International Commercial Arbitra- 
iton (pp. 53-638), Anthony R. Shalit; The Arbitrator and Substantive Law (pp. 64- 
65), Gabriel M. Wilner; The Enforcement of Foreign Arbitral Awards in the United 
States (pp. 66-75), Thomas B. Trumpy. 

INTER-PARLIAMENTARY BULLETIN, 1963 (Vol. 438, No. 4). The 5@nd Inter-Parlia- 
mentary Conference, Belgrade (September 1£-£0, 1963) (pp. 149-178). 

Jae BULLETIN (UNIMED Starzs Am Force), November-December, 1963 (Vol. 5, 
No. 6). Division of Damages tn Mutual Fault Cases under International Agreements 
in Japan (pp. 7-8, 15), George M. Koshi and Major Robert T. Holt. 

, January-February, 1964 (Vol. 6, No. 1). The Quarantine of Cuba in Inter- 
national Law (pp. 8-14), Edward D. Re. 

JAPAN ANNUAL OF Law AND Pourros, 1963 (No. 11). International Law (pp. 25- 
29), Kanae Taijudo; International Politics (pp. 31-35), TokushirO Ohata; Private 
International Law (pp. 39-45), Takao Sawaki; (pp. 46-51), Masaru Nishi. 

JAPANESE ANNUAL OF INTERNATIONAL Law, 1963 (No. 7). Das Vo6tkerrechtliche 
Gewohnhetisreoht (pp. 1-7), Alfred Verdross; Nationality in the Private International 
Law of Japan (pp. 8-19), Sueo Ikehara; Outline of the Japan-Sovtet Fishery Talks 
(1968) (pp. 24-29), Kenzo Kawakami; International Arbitration in the Meiji Era 
(pp. 31-387), Yasuo Ishimoto; Nuclear Liability Legislation of Japan (pp. 38-47), 
Eiichi Hoshino; The Transpacific Cable Construction and Maintenance Agreement of 
1968 (KDD-ATGT): Its International Law Aspects (pp. 58-864), Boji Yamamoto; 
Japan Branch, International Law Association: Interim Report by Committee on Extra- 
territorial Effects of Trade Regulation (pp. 80-84), Makoto Yasawa; Interim Report 
by Committee on State Succession (pp. 84-91), Shigejiro Tabata. 

JOURNAL DU Dzorr INTERNATIONAL (LUNET), October-December, 1963 (Vol. 90, 
No. 4). Les Conflits de Lots en Matière de Contrats dans la Communauté Economique 
Européenne (pp. 938-962), Jean-Denis Bredin; Le Statut International de la Palestine 
(pp. 965-985), J. L.; Bulletin de Jurisprudence Frangatse (pp. 986-1042), Berthold 
Goldman, Philippe Malaurie, and A. Ponsard; Chronique de Jurisprudence Française 
(pp. 1044-1080), Berthold Goldman, P. Level and J.-B. Sialelli; Westdeutsche Recht- 
sprechung dber Internationales Privatreoht 1956-1962 (pp. 1082-1148), Klaus Wähler; 
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Chronique de Jurisprudence des Tribunaux Administratifs Internationaux (1961-1968) 
(pp. 1150-1188), David Rusié; Pratique Comparée des Etats en Matière Internationale 
(pp: 1190-1202), J.D.I. 

JURDICAL Review, December, 1963 (Vol. 8, No. 3). Aot of State in the Law of War 
(pp. 246-273), N. C. H. Dunbar. 

Micuiean Law Review, January, 1964 (Vol. 62, No. 8). Freedom of Navigation 
for Int tonal Rivers: What Does It Mean? (pp. 465-484), Ralph W. Johnson. 

New Ss November 4, 1968 (No. 44). Moscow Programme (pp. 3-4), Observer; 
Soviet Trade and the American Businessman (pp. 11-12), G.: Shishkin; Imperialist 
Intrigue in the Congo (pp. 13-14), E, Gusarov; World Trade Conference Prospeots 
(p. 15), Prebish. i 
, November 12, 1963 (No. 45). New Break-Through in Space (pp. 4-5), Q. I. 
a High Time (pp. 5-6); The Secret of Soviet Diplomacy (pp. 7-10, 27), 
A. Leonid IY 5 De Gaulle’s ‘‘Atomio Umbrella’? (pp. 29-80), v. ' Ardatovaky. 

—— November 20, 1963 (No. 46). After 30 Years (pp. 1-2); Socialism and the 
National-Lkberation Movement—Unbreakable Alltance (pp. 4-6) » Karen Brutents; 
Our Soviet Neighbour (p. 18), Holland Roberts; GATT and International Trade (pp. 
18-19), G.| M. Zotov. 

——, November 27, 1968 (No. 47). Common Market Balanos Sheet (pp. £6), N 
Osipenko. | 

——, December 4, 1963 (No. 48). The ‘‘Grey Giant.” Tho Influence of the Mili- 
tary on British Foreign Policy (pp. 18-15), Vladimir Peshkov;, More Machinations in 
the Congo|(pp. 16-17), E. Primakov. 

——, December 11, 1963 (No. 49). Anti-War Aliance of the Peoples (pp. 3-5), 
Mexknder Korneichuk; Latin America’s Second Fight for Independence (pp. 5-7), 
N. Chibisoy; Common Market Balance Sheet (pp. 13-15), N. Osipenko. 

—y ai ber 18, 1968 (No. 50). The Widening Peace Front (pp. 7-8), Mikhail 
Kotov; New Socialist Trade Arrangements (pp. 18-19), E. Usenko. 

ei, De 25, 1963 (No. 51). Programme of Peace and Construction (pp. 1- 
2); Humah Rights (p. 8), N. Fedorenko; Disunity Inevitable (p. 7); The South Vist- 
Nam ERN War (pp. 8-9), I. Shehedrov; The Round-Table Conference (p. 16), 
Konni us, , 

——, Décember 29, 1963 (No. 52). South of the Bio Grande—Changing Climate 
(pp. 18-15), Y. Bochkaryov; End of a Federation (pp. 19-21), Jack Woddis; The 
Brussels Marathon (pp. 24-25), M. Pavlova and G. Faktor. 

——,. January 1, 1964 (No. 1). The Image of Europe (pp. 8-8), Irina Trofimova; 
Cyrus Eaton, Friend of Peace (pp. 16~17). 

Sarat ea 15, 1964 (No. 2). Peace Dialogue (pp. 1-2); ‘The Berlin Trap” 

(pp. 30-811), M. Gus. 
, January 22, 1964 (No. 3). As Seen by a Historian (pp. 7-9), A. Yerusalimsky; 
Parama, the Canal and the Yankees (pp. 10-12), Yuri Gvozdev; Probleme of World 
Trade (pp| 18-15); American Cassandra (pp. 16-17), L. Rovinsky; The Jordan Waters 
(p. 24), v Katin; Space Peace Code (p. 29), G. Stakh. l 

——, January 29, 1964 (No. 4). The Panama Events (pp. 7-9), Boris Izakov; 
Territorial Problema in Africa (pp. 10-12), Y. Tomilin; The Plot against Cyprus (pp. 
16-18), V.| Kondratyev. 

——-, February 5, 1964 (No. 5). Quiet Frontiers (pp. 4-6), L. Sedin; Professor 
Thirring’s| Proposal (p. 17), H. 8. 

——, February 12, 1964 (No. 6). Nine Grounds for Hope (pp. 1-3), Observer; 
World "Trade and the Developing Countries (pp. 6-7), P. Ignatyev; After the Saigon 
Coup (pp./12-14), 5. Kondrashov. 

OSTEUROPA-RECHT, December, 1963 (Vol. 9, No. 4). Die Rechtsstellung der 
Sowjetisohyon Handelsvertretungen nach der Vertragsprazis der vassR (pp. 269-800), 
Dietrich Frenzke. 

PaNstw0 I Prawo, May-June, 1968 (Vol. 18, Nos, 5-6), O Potracbie Konkretyzaojt 
Prawnych Zasad Wapétisintenia (pp. 776-789), Manfred ae Eonwenoja Raymska 
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s. r. 1961 a Zatogenia Ustawodawore Oohrony Artystów Wykonawców. de Tene Ferenda i 
(pp. 852-868), Stefan Ritterman. 

——~, October, 1963 (Vol. 18, No. 10). Prawne Problemy Moskiewskiego Uktadu o 
Zakavie Prób Jqdrowyoh (pp. 471-479), Andrzej Skowroński; Eegilamin Zgromadgenia 
Ogélnego ONZ (pp. 556-567), Jan Kolasa. 

UNIVERSITY OF PENNSYLVANIA Law Revirw, January, 1964 (Vol. 112, No. 3). 
Current Problems Regarding the Standing of Foreign Governments to Sue in American 
Courts (pp. 417-432), J. Gordon Hansen. 

POLITISCHE STUDIEN, November-December, 1968 (Vol. 14, No. 152). Perspektiven 
(pp. 641-644), Hans Lehmann; Bedingungen des Friedens (pp. 645-652), Carl Friedrich 
von Weizsäcker; Partnerschaft im Nordatlantischen Bündnis (pp. 653-663), Kurt Georg 
Kiesinger; Deutschlands Rolle in der Weltpolitik in Amertkanischer Stoht (pp. 673~- 
683), Walt W. Rostow; Wird Italien Newtralistisch? (pp. 684-691), Emmerich Graf 
von Wengersky; Als Abgeordnete in Bonn (pp. 692-701), Marie-Elisabeth Liders. 

Privy Oszor, 1963 (Vol. 46, No. 9). E Unifikact Mesindrodhntho Práva Sou- 
kromého a Procesntho ve Skupindch Stata s Rümým Spoledenskym Zřkseníim (pp. 552~ 
562), Vilém Steiner. 

——, 1963 (Vol. 46, No. 10). V¥rodte Nerosbornej Drugby (pp. 577-585), Vladimir 
Zabkay and Anton Kopšo. 

RABELS ZEITSCHRIFT FÜR AUSLANDISHES UND INTERNATIONALES PRIVATEROHT, 1962 
(Vol. 27, No. 4). Das Wahrungsabkommen von Bretton Woods vom £8.7.1944 tn der 
Rechtsprechung (pp. 606-665), Joseph Gold; Die Fransdsisohe Rechtsprechung sum 
Iniernationalen Privatrecht 1945-1960 (pp. 666-697), Thomas Fischer-Dieskau; Fragen 
des Internationalen Privatreohts in den Grundlagen für die Zivilgesetsgebung der Union 
der SSR und der Unionsrepubliken (pp. 698-718), A. A. Rubanov. 

Revista DE POLÍTICA INTERNACIONAL, September-October, 1963 (No. 69). La Pas 
‘‘Inoncontrable’’ (pp. 8-87), Julien Freund; La Politica Esterior de la U. R. 8. B. 
(1945-1962) (pp. 29-60), Stefan Glejdura; Las Divergencias Doctrinales dentro del 
Comunismo Mundial: Intercambio de Cartas Chino-Rusas y Reunión Bipartita en Mosot 
(pp. 61-115), Luis Garcia Arias; Un Tratado con Graves Conseouencias Perturbadoras 
(pp. 187-145), Jacinto Mercadal; La Evoluctin de la Situación Estratégica (pp. 147- 
152), Enrique Manera; Las Recientes Tendencias Estadounidenses sobre la ‘‘ Ayuda 
Eatertor’’ (pp. 153-165), Leandro Rubio Garcia; Túnss en el Centro de la Doble 
Poltica Arabe (pp. 167-174), Rodolfo Gil Benumeya; El Africa Subsahariana en Busca 
del Equilibrio (pp. 175-187), Julio Cola Alberich; La Grave Crisis del Vietnam del Sur 
(pp. 189-198), Jaime Menéndez; Ki Ayer, el Hoy y el Mafiana Internacionales (pp. 
201-210), Camilo Barcia Trelles. 

——, November—December, 1968 (No. 70). Un Mundo en Trance de Potenctal Hos- 
tilidad y Posible Reajuste (pp. 9-21), Camilo Barcia Trelles; Las Divergenotas Politicas 
entre la Unión Soviética y la China Comunista: Anteocedentes y Polémica Atómica (pp. 
23-86), Luis Gareia Arias; Los Patses del Teroor Mundo (pp. 87-108), Giorgio Bo; 
El Fin de Una Bra (pp. 111-122), Jacinto Mercadal; Hl Conflicto Fronterizo Argelino- 
Marroquí, antes y después de la Conferencia de Addis-Abeba (pp. 188-140), Rodolfo 
Gil Benumeya; Afganistán y Superpotencias (pp. 141-158), Leandro Rubio Garcfa; 
El Ayer, ol Hoy y el Makana Internactonalea (pp. 175-189), Camilo Barcia Trelles. 

REVISTA BRASILEIRA DE PoLfrica INTERNACIONAL, March, 1963 (Vol. 6, No. 21). 
O Brasil ca ALALC (pp. 5-15), Henrique Valle; O Coméreio Internacional de Produtos — 
de Base (pp. 18-57), O. A. Dias Carneiro; Os Problemas de Desenvolvimento Vistos 
da Europa (pp. 60-68), A. De Smaele; dfricoa—Complemento da Europa (pp. 70-85), 
Arthur Cezar Ferreira Reis; As Reagdes Africanas à Oomunidade KRoonémica Européia 
(pp. 88-104), Ali A. Maxrui. 

REVUE DE Drorr INTERNATIONAL, DE Sorenozs DIPLOMATIQUES BT POLITIQUES (A. 
Borre), October-December, 1963 (Vol. 41, No. 4). La Eóunifioation de U Allemagne 
(pp. 292-295), Antoine Sottile; La Tragédie de la Chine (pp. 296-327), Tran-Tam; 
L’ Afrique Convoitéo (pp. 328-831), Pierre Courcelles; La Ooexistenco Pacifique (pp. 
882-836), James D. Bales; The Issues Now Joined (pp. 887-340), Frank J. Johnson. 
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BEVUE GÉNÉRALE DE DEOI INTERNATIONAL PUBLIO, October-December, 1963 (Vol. 
67, No. 4).| La Cour Internationale de Justice en 1968 (pp.' 737-819), Shabtai 
Rosenne; Les Juristes devant l’Arme Nuoléatre (pp. 820-873), Henri Meyrowitz; . 
Chronique dep Faits Internationauc (pp. 874-929), Charles Rousseau; Jurisprudence 
Française en Matière de Droit International Publio (pp. 930-941), Charles Rousseau. 

REVUE SEPE APN pu Drorr pes QENsS,* 1962 (Vol 1 (new series), No. 1). 
Pour VHistoire de la Croia-Rouge (pp. 10-19), Giorgio del Vecchio; Etats de Droit, 
Etats de Simple Légalité, Etats de Simple Police (pp. 20-27), Louis Rougier; Les 
Conventions Internationales dans le Domaine de la Navigation Fluviale (pp. 28-36), 
Roberto Sandiford; La Nation Géorgienne ot la Violation des Traités (pp. 58-67), 
Wakhtang Taitsichvili; Pierre Arminjon (pp. 68-71), Raoul Genet; Manley Ottmer 
Hudson (pp. 74-76), Mare Stanislas Korowicz; Préludes à une Conflagration. La Bus- 
pension de Ta Conférence Nuoléaire. Le Rendes-vous du 14 Mare (Conférence des 
Dia-huit) (pp. 77-97). | 

Rivisté DI| Drerrro Eurorro, July-September, 1968 (Vol. 3, No. 3). Le Comunità 
Europee ed th Concetto di Attività Interna delle Organissasiont Internaztonali (pp. 197- 
205), Francesco Durante; Corte di Giustisia delle Comunità Europse (pp. 252-256), 
Angelo beast and Luciana Pellegrini; Consiglio d'Europa (pp. 266-272), H. Wie 
bringhaus; Dia Ans de Jurtsaprudence de la Cour de Justice des Communautés Ruro- 
péennes (pp.|278-275), F. Münch. 

RIVISTA DI| DIRITTO INTERNAZIONALE, 1963 (Vol. 46, No. 3). Note in Margine alla 
Recente Sentensa dela Corte Internastonale di Giustieta nel Caso dell’ Africa Sud- 
Occidentale (pp. 337-365), Luigi Ferrari Bravo; Uguagliansa| dt Trattamento 6 
Clausola della Nastone Più Favorita nell’ Accordo Generale sulle Tarife Doganali 6 sul 
Commercio (GATT) (pp. 866-887), Giuseppe Schiavone; Due Provvedimentt del 
Governo Danese circa i Mari della Groenlandia (pp. 388-390), Pasquale Paone; La 
Convenstone Gi Vienna su le Relasiont Consolari (pp. 391-896), Mario Miele; It Trattato 
di Mosca 6 domis in Guerra delle Armi Nucleari (pp. 397-400), Giorgio Gaja; La De- 








cisione del Comitato det Ministri del Consiglio d'Europa nei Cast Ofner e Hopfinger 
(pp. 401-403), Antonio Cassese; Giudisto Pregiudisiale, Rapporti tra Oräinamenti e 
Prinoipio di| Efettività nella Reoente Giurisprudensa della Corte di Gtustisia delle 
Comunita Europes (pp. 415-421), Francesco Durante, | 

Sovier Starz AND Law (in Russian), October, 1963 (No. 10). Legal Aspects oj 
Stabilizing the Situation in Western Berlin (pp. 87-97), V. Al Romanov; German 
peepee bate on War and Eternal Peace (pp. 142-146), V. D. Lazurenko; 
The Conference of Lawyers—Specialists in International Law) (pp. 147-149), B. 
Mikhailov. 

——, November, 1968 (No. 11). Legal Aspects of Foreign Trade Contract of Sale 
_ (pp. 56-65),|D. F. Ramzaitzev; The Vienna Conference of the UN in 1968 on Consular 
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CONVENTION ON OFFENCES AND CERTAIN OTHER ACTS 
COMMITTED ON BOARD AIRCRAFT + 


| 
Signed at Tokyo, September 14, 1963 
t 


Tas Srates Parties to this Convention | 
Havs Aarne as follows: 
CHAPTER I-—Scors OF THE Convanemon 
ARTIOLE 1 
1. This Convention shall apply in respect of: | 
a) offences against penal law; | 
b) acts which, whether or not they are offences, may or do jeopardize 
the safety of the aircraft or of persons or property therein or which 
jeopardize good order and discipline on board. ` 

2. Except as provided in Chapter III, this Convention shall apply in 
respect of offences committed or acts done by a person on board any air- 
eraft registered in a Contracting State, while that aircraft is in flight or 
on the surface of the high seas or of any other area outside the territory 
of any state. 

3. For the purposes of this Convention, an aircraft is considered to be 
in flight from the moment when power is applied for the purpose of take-off 
until the moment when the landing run ends. 

4. This Convention shall not apply to aircraft used in military, customs 
or police services. 

ARTIOLE 2 


Without prejudice to the provisions of Article 4 and except when the 
safety of the aircraft or of persons or property on board so requires, no 
provision of this Convention shall be interpreted as authorizing or requir- 
ing any: action in respect of offences against penal'laws of a political 
nature or those based on racial or religious discrimination. 

CHAPTER II—-JURIBDIOTION | 


ABTILE 3 


1. The state of registration of the aircraft is competent to exercise juris- 
diction over offences and acts committed on board. 


-11.0.4.0. Doe. No. 8364 (1963). The convention was signed on behalf of Congo 
(Brazzaville), Federal Republic of Germany, Guatemala, Holy See, Indonesia, Italy, 
Japan, Liberia, Panama, Philippines, Republic of China, Republie of Upper Volta, 
Sweden, United Kingdom of Great Britain and Northern Ireland, United States of 
America, and Yugoslavia. As provided in Art, 21, the convention will enter into force 
ninety days after the deposit of the twelfth instrument of ratification. 
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2. Hach Contracting State shall take such measures as may be necessary 
to establish its jurisdiction as the state of registration over offences com- 
mitted on board aireraft registered in such state. 

3. This Convention does not exclude any criminal jurisdiction exercised 
in accordance with national law. 


ARTICLE 4 


A Contracting State which is not the state of registration may not 
interfere with an aircraft in flight in order to exercise its criminal juris- 
diction over an offence committed on board except in the following cases: 


a) the offence has effect on the territory of such state; 

b) the offence has been committed by or against a national or permanent, 
resident of such state; 

c) the offence is against the security of such state; 

d) the offence consists of a breach of any rules or regulations relating 
to the flight or manoeuvre of aircraft in force in such state; 

e) the exercise of jurisdiction is necessary to ensure the observance 
of any obligation of such state under a multilateral international 
agreement, 


CHAPTER III—POWERS OF THE Amcrarr COMMANDER 
ARTICLE 5 


1. The provisions of this chapter shall not apply to offences and acts 
committed or about to be committed by a person on board an aircraft in 
flight in the airspace of the state of registration or over the high seas or any 
other area outside the territory of any state unless the last point of take-off 
or the next point of intended landing is situated in a state other than that 
of registration, or the aircraft subsequently flies in the airspace of a state 
other than that of registration with such person still on board. 

2. Notwithstanding the provisions of Article 1, paragraph 3, an aircraft 
shall, for the purposes of this chapter, be considered to be in flight at any 
time from the moment when all its external doors are closed following em- 
barkation until the moment when any such door is opened for disembarka- 
tion. In the case of a forced landing, the provisions of this chapter shall 
continue to apply with respect to offences and acts committed on board 
until competent authorities of a state take over the responsibility for the 
aircraft and for the persons and property on board. ` 


ARTICLE 6 


1, The aircraft commander may, when he has reasonable grounds to 
believe that a person has committed, or is about to commit, on board the 
aircraft, an offence or act contemplated in Article 1, paragraph 1, impose 
upon such person reasonable measures including restraint which are 
necessary : 


568 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vo]. 58 


a) to protect the safety of the aircraft, or of persons or property 
therein; or 

b) to maintain good order and discipline on board; or 

c) to enable him to deliver such person to competent authorities or to 
disembark him in accordance with the provisions of this chapter. 


2. The aircraft commander may require or authorize the assistance of 
other crew members and may request or authorize, but not require, the 
assistance of passengers to restrain any person whom he is entitled to 
restrain. Any crew member or passenger may also take reasonable pre- 
ventive measures without such authorization when he has reasonable 
grounds to believe that such action is immediately necessary to protect 
the safety of the aircraft, or of persons or property therein. 

ARTICLE 7 

Measures of restraint imposed upon a person in accordance with Article 
6 shall not be continued beyond any point at which the aircraft lands 
unless : 


a) such point is in the territory of a nonsContracting State and its 
authorities refuse to permit disembarkation of that person or those 
measures have been imposed in accordance with Article 6, paragraph 
1 c) in order to enable his delivery to competent authorities; 

b) the aircraft makes a forced landing and the aircraft commander is 
unable to deliver that person to competent authorities; or 

c) that person agrees to onward carriage under restraint. 


2. The aircraft commander shall as soon as practicable, and if possible 
before landing in the territory of a state with a person on board who has 
been placed under restraint in accordance with the provisions of Article 
6, notify the authorities of such state of the fact that a person on board is 
under restraint and of the reasons for such restraint. 


ARTICLE 8 , 

1. The aircraft commander may, in so far as it is nepessary for the pur- 
pose of subparagraph a) or b) of paragraph 1 of Article 6, disembark in 
the territory of any state in which the aircraft lands|any person who he 
has reasonable grounds to believe has committed, or is about to commit, on 
board the aircraft an act contemplated in Article 1, paragraph 1 b). 

2. The aircraft commander shall report to the authorities of the state in 
which he disembarks any person pursuant to this article, the fact of, and 
the reasons for, such disembarkation. 





f 

{ 

ÅRTIOLE 9 
1. The aircraft commander may deliver to the competent authorities 
of any Contracting State in the territory of which the aircraft lands any 
person who he has reasonable grounds to believe has ‘committed on board 
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the aircraft an act which, in his opinion, is a serious offence according to 
the penal law of the state of registration of the aircraft. 

2. The aircraft commander shall as soon as practicable and if possible 
before landing in the territory of a Contracting State with a person on 
board whom the aircraft commander intends to deliver in accordance with 
the preceding paragraph, notify the authorities of such state of his in- 
tention to deliver such person and the reasons therefor. 

3. The aircraft commander shall furnish the authorities to whom any sus- 
pected offender is delivered in accordance with the provisions of this article 
with evidence and information which, under the law of the state of regis- 
tration of the aircraft, are lawfully in his possession. 


ARTICLE 10 


For actions taken in accordance with this Convention, neither the air- 
craft commander, any other member of the crew, any passenger, the 
owner or operator of the aircraft, nor the person on whose behalf the flight 
was performed shall be held responsible in any proceeding on account of 
the treatment undergone by the person against whom the actions were 
taken. 

CHAPTER IV—UNLAWFUL SEIZURE or AIRoRAPT 


ARTICLE 11 


1. When a person on board has unlawfully committed by force or threat 
thereof an act of interference, seizure, or other wrongful exercise of con- 
trol of an aircraft in flight or when such an act is about to be committed, 
Contracting States shall take all appropriate measures to restore control 
of the aircraft to its lawful commander or to preserve his control of the 
aircraft. 

2. In the cases contemplated in the preceding paragraph, the Contract- 
ing State in which the aircraft lands shall permit its passengers and crew 
to continue their journey as soon as practicable, and shall return the air- 
craft and its cargo to the persons lawfully entitled to possession. 


CHAPTER V—Powrrs AND Dutms or STATES 


ARTICLE 12 


Any Contracting State shall allow the commander of an aircraft regis- 
tered in another Contracting State to disembark any person pursuant to 
Article 8, paragraph 1. 

ARTIOLE 13 


1. Any Contracting State shall take delivery of any person whom the 
aircraft commander delivers pursuant to Article 9, paragraph 1. 

2. Upon being satisfied that the circumstances so warrant, any Contract- 
ing State shall take custody or other measures to ensure the presence of 
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any person suspected of an act contemplated in Article 11, paragraph 1, 
and of any person of whom it has taken delivery. The custody and other 
measures shall be as provided in the law of that state but may only be 
continued for such time as is reasonably necessary to enable any criminal 
or extradition proceedings to be instituted. 

3. Any person in custody pursuant to the previous paragraph shall be 
assisted in communicating immediately with the nearest appropriate repre- 
sentative of the state of which he is a national. i 

4. Any Contracting State, to which a person is delivered pursuant to 
Article 9, paragraph 1, or in whose territory an aircraft lands following the 
commission of an act contemplated in Article 11, paragraph 1, shall imme- 
diately make a preliminary enquiry into the facts. i 

5. When a state, pursuant to this article, has taken a person into cus- 
tody, it shall immediately notify the state of registration of the aircraft 
and the state of nationality of the detained person and, ‘if it considers it 
advisable, any other interested state of the fact that such person is in 
custody and of the circumstances which warrant his detention. The state 
which makes the preliminary enquiry contemplated in| paragraph 4 of 
this article shall promptly report its findings to the said states and shall 
indicate whether it intends to exercise jurisdiction. | 
| 
ARtIoLE 14 | 

1. When any person has been disembarked in accordance with Article 8, 
paragraph '1, or delivered in accordance with Article 9) paragraph 1, or 
has disembarked after committing an act contemplated in Article 11, para- 
graph 1, and when such person cannot or does not desire to continue his 
journey and the state of landing refuses to admit him, that state may, if the 
person in question is not a national or permanent resident of that state, 
return him to the territory of the state of which he'is a national or 
permanent resident or to the territory of the state in which he began his 
journey by air, 

2. Neither disembarkation, nor delivery, nor the taking of custody or 
other measures contemplated in Article 13, paragraph 2,| nor return of the 
person concerned, shall be considered as admission to the territory of the 
Contracting State concerned for the purpose of its law, relating to entry 
or admission of persons and nothing in this Convention shall affect the 
law of a Wontracting State relating to the expulsion of persons from its 
territory. 

i ARTIOLE 15 


1. Without prejudice to Article 14, any person who hag been disembarked 
in accordance with Article 8, paragraph 1, or delivered in accordance with 
Article 9,/paragraph 1, or has disembarked after committing an act con- 
templated; in Article 11, paragraph 1, and who desires to continue his 
journey shall be at liberty as soon as practicable to proceed to any destina- 
tion of his choice unless his presence is required by the law of the state of 
landing for the purpose of extradition or criminal proceedings. 
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2. Without prejudice to its law as to entry and admission to, and extra- 
dition and expulsion from its territory, a Contracting State in whose 
territory a person has been disembarked in accordance with Article 8, 
paragraph 1, or delivered in accordance with Article 9, paragraph 1 or 
has disembarked and is suspected of having committed an act contemplated 
in Article 11, paragraph 1, shall accord to such person treatment which is 
no less favourable for his protection and security than that accorded to 
nationals of such Contracting State in like circumstances. 


CHAPTER VI—OTHER Provisions 
Artom 16 


1. Offences committed on aircraft registered in a Contracting State shall 
be treated, for the purpose of extradition, as if they had been committed 
not only in the place in which they have occurred but also in the territory 
of the state of registration of the aircraft. 

2. Without prejudice to the provisions of the preceding paragraph, 
nothing in this Convention shall be deemed to create an obligation to grant 
extradition. 

Arriote 17 


In taking any measures for investigation or arrest or otherwise exercising 
jurisdiction in connection with any offence committed on board an aircraft 
the Contracting States shall pay due regard to the safety and other in- 
terests of air navigation and shall so act as to avoid unnecessary delay of 
the aircraft, passengers, crew or cargo. 


Armo 18 


If Contracting States establish joint air transport operating organiza- 
tions or international operating agencies, which operate aircraft not regis- 
tered in any one state, those states shall, according to the circumstances 
of the case, designate the state among them which, for the purposes of this 
Convention, shall be considered as the state of registration and shall give 
notice thereof to the International Civil Aviation Organization which shall 
communicate the notice to all states parties to this Convention. 


CHaprern VIT—~—Finan CLAUSES 
Armoa 19 


Until the date on which this Convention comes into force in accordance 
with the provisions of Article 21, it shall remain open for signature on 
behalf of any state which at that date is a Member of the United Nations 
or of any of the Specialized Agencies. 


ARTIOLE 20 


1. This Convention shall be subject to ratification by the signatory states 
in accordance with their constitutional procedures. 


“wo. 
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2. The instruments: of ratification shall be deposited ‘with the Inter- 
national Civil Aviation Organization. 


ARTICLE 21 


1. As soon as twelve of the signatory states have deposited their instru- 
ments of ratification of this Convention, it shall come into force between 
them on the ninetieth day after the date of the deposit of the twelfth in- 
strument of ratification. It shall come into force for leach state ratifying 
thereafter on the ninetieth day after the deposit of its [instrument of ratifi- 
cation. , : Hag 
2. As soon as this Convention comes into force, it shall be registered _ 
with the Secretary-General of the United Nations by the International Civil 
Aviation Organization. 





ARTIOLE 22 





1. This Convention shall, after it has come into force, be open for acces- 
sion by any state Member of the United Nations or of any of the Specialized 
Agencies. 

: 2. The accession of a state shall be effected by the ‘deposit of an instru- 
ment of accession with the International Civil Aviation Organization and 
shall take effect on the ninetieth day after the date of such deposit. 


Arto 23 


1. Any Contracting State may denounce this Convention by notification 
addressed to the International Civil Aviation Organization. 

2. Denunciation shall take effect six months after the date of receipt by 
the International Civil Aviation Organization of the/notification of denun- 
ciation. 


t 


ARTIOLE 24 


1. Any dispute between two or more Contracting! States concerning the 
interpretation or application of this Convention which cannot be settled 
through negotiation, shall, at the request of one of|them, be submitted to 
arbitration, If within six months from the date of the request for arbitra- 
tion the parties are unable to agree on the organization of the arbitration, 
any one of those parties may refer the dispute to i International Court 
of Justice by request in conformity with the Statute of the Court. 

2. Esch state may at the time of signature or ratification of this Conven- 
‘tion or accession thereto, declare that it does not consider itself bound by 
the preceding paragraph. The other Contracting States shall not be 
bound by the preceding paragraph with respect to) any Contracting State 
having made such a reservation. 

3. ‘Any Contracting State having made a reservation in accordance with 
the preceding paragraph may at any time withdraw this reservation by 
notification to the International Civil Aviation Organization. 
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ARTICLE 25 


Except as provided in Article 24 no reservation may be made to this 
Convention. 
ARTICLE 26 


The International Civil Aviation Organization shall give notice to all 
states Members of the United Nations or of any of the Specialized Agencies: 


a) of any signature of this Convention and the date thereof; 

b) of the deposit of any instrument of ratification or accession and the 
date thereof; 

c) of the date on which this Convention comes into force in accordance 
with Article 21, paragraph 1; 

d) of the receipt of any notification of denunciation and the date 
thereof; and 

e) of the receipt of any declaration or notification made under Article 
24 and the date thereof. 


In Wrrvess' WHeEREor the undersigned Plenipotentiaries, having been 
duly authorized, have signed this Convention. 

Dons at Tokyo on the fourteenth day of September One Thousand Nine 
Hundred and Sixty-three in three authentic texts drawn up in the English, 
French and Spanish languages. 

This Convention shall be deposited with the International Civil Aviation 
Organization with which, in accordance with Article 19, it shall remain 
open for signature and the said Organization shall send certified copies 
thereof to all states Members of the United Nations or of any Specialized 
Agency. 


(EUROPEAN) CONVENTION ON REDUCTION OF CASES 
OF MULTIPLE NATIONALITY AND MILITARY OBLI- 
GATIONS IN CASES OF MULTIPLE NATIONALITY: 


Signed at Strasbourg, May 6, 1963 


The member states of the Council of Europe, signatory hereto, 

Considering that the aim of the Council of Europe is to achieve greater 
unity between its Members; 

Considering that cases of multiple nationality are liable to cause diff- 
culties and that joint action to reduce as far as possible the number of 
cases of multiple nationality, as between member states, corresponds to the 
aims of the Council of Europe; 

Considering it desirable that persons possessing the nationality of two 
or more Contracting Parties should be required to fulfil their military 
obligations in relation to one of those parties only, 

Have agreed as follows: 


1 European Treaty Series, No. 48. 
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CHAPTER I 


REDUCTION OF CASES OF MULTIPLE NATIONALITY 


1 


ÅRTIOLE 1 | 

1. Nationals of the Contracting Parties who are of full age and who ac- 
quire of their own free will, by means of naturalisation, option or recovery, 
the nationality of another party shall lose their former nationality. They 
shall not be authorised to retain their former nationality. 

2. Nationals of the Contracting Parties who are minors and acquire by 
the same means the nationality of another party shall algo lose their former 
nationality if, where their national law provides for the loss of nationality 
in such cases, they have been duly empowered or represented. They shall 
not be authorised to retain their former nationality. 

3. Minor children, other than those who are or have been married, shall 
likewise lose their former nationality in the event of the acquisition ipso 
jure of the nationality of another Contracting Party upon and by reason 
of the naturalisation or the exercise of an option or the recovery of 
nationality by their father and mother. Where only one parent loses his 
former nationality, the law of that Contracting Party whose nationality 
the minor possessed shall determine from which of his parents he shall 
derive his nationality. In the latter case, the said law may make the 
loss of his nationality subject to the prior consent of the other parent or 
the guardian to his acquiring the new nationality. | 

However, without prejudice to the provisions of the law of each of the 
Contracting Parties concerning the recovery of nationality, the party of 
which the minor referred to in the foregoing paragraph possessed the 
nationality may lay down special conditions on which they may recover 
that nationality of their own free will after attaining their majority. 

4. In so far as concerns the loss of nationality as provided for in the 
present article, the age of majority and minority and the conditions of 
capacity and representation shall be determined by the law of the Con- 
tracting Party whose nationality the person concerned | possesses. 





ARTIOLE 2 

LA person who possesses the nationality of two or more Contracting 
Parties may renounce one or more of these nationalities, with the consent 
of the Contracting Party whose nationality he desires to renounce. 

2, Such consent may not be withheld by the Contracting Party whose 
nationality a person of full age possesses tpso jure, provided that the said 
person has, for the past ten years, had his ordinary residence outside the 
territory of that party and also provided that he has hig ordinary residence 
in the territory of the party whose nationality he intends to retain. 

Consent may likewise not be withheld by the Contracting Party in the 
ease of minors who fulfil the conditions stipulated in the preceding para- 
graph, provided that their national law allows them to give up their na- 
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tionality by means of a simple declaration and provided also that they 
have been duly empowered or represented. 

3. The age of majority and minority and the conditions for being em- 
powered or represented shall be determined by the law of the Contracting 
Party whose nationality the person in question desires to renounce. 


ARTICLE 3 


The Contracting Party whose nationality a person desires to renounce 
shall not require the payment of any special tax or charge in the event 
of such renunciation. 


ARTIOLE 4 


Nothing in the provisions of this Convention shall preclude the applica- 
tion of any provision more likely to limit the occurrence of multiple na- 
tionality whether embodied or subsequently introduced into either the 
municipal law of any Contracting Party or any other treaty, convention 
or agreement between two or more of the Contracting Parties. 


CHAPTER IL 
MILITARY OBLIGATIONS IN CASES OF MULTIPLE NATIONALITY 
ARBTIOLE 5 


1. Persons possessing the nationality of two or more Contracting Parties 
shall be required to fulfil their military obligations in relation to one of 
those Parties only. 

2. The modes of application of paragraph 1 may be determined by special 
agreements between any of the Contracting Parties. 


ARTIOLE 6 


Except where a special agreement which has been, or may be, concluded 
provides otherwise, the following provisions are applicable to a person 
possessing the nationality of two or more Contracting Parties: 


1, Any such person shall be subject to military obligations in relation 
to the party in whose territory he is ordinarily resident. Nevertheless, 
he shall be free to choose, up to the age of 19 years, to submit himself to 
military obligations as a volunteer in relation to any other party of which 
he is also a national for a total and effective period at least equal to that 
of the active military service required by the former party. 

2. A person who is ordinarily resident in the territory of a Contracting 
Party of which he is not a national or in that of a state which is not a party 
may choose to perform his military service in the territory of any Con- 
tracting Party of which he is a national. 

3. A person who, in accordance with the rules laid down in paragraphs 
1 and 2, shall fulfil his military obligations in relation to one party, as 
prescribed by the law of that party, shall be deemed to have fulfilled his 
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military obligations in relation to any other party or parties of which he 
is also a national. 

4, A person who, before the entry into force of this Convention between 
the parties of which he is a national, has, in relation to one of those parties, 
fulfilled his military obligations in accordance with the law of that party, 
shall be deemed to have fulfilled the same obligations in relation to any 
other party or parties of which he is also a national. 

5. A person who, in conformity with paragraph 1, has performed his 
active military service in relation to one of the Contracting Parties of 
which he is a national, and subsequently transfers his ordinary residence 
to the territory of the other party of which he is a national, shall be liable 
to military service in the reserve only in relation to the latter party. 

6. The application of this article shall not prejudice, in any respect, the 
‘nationality of the persons concerned. 

7. In the event of mobilisation by any party, the obligations arising 
under this article shall not be binding upon that party. 

| 


Crhaprer III 
APPLICATION OF THE CONVENTION | 
ARTIOLE 7 


1. Hach Contracting Party shall apply the provisions of Chapters I 
and II. 

It is however understood that each Contracting Partý may declare, at the 
time of ratification, acceptance or accession, that it will apply the pro- 
visions of Chapter II only. In this case the provisions of Chapter I shall 
not be applicable in relation to that party. 

It may, at any subsequent time, notify the REN of the 
Council of Europe that it is applying the provisions of Chapter I as well. 
This notification shall become effective as from the date of its receipt, and 
the provisions of Chapter I shall thereupon become applicable in relation 
to that party. l 

2. Each Contracting Party which has applied the provisions of the first 
sub-paragraph of paragraph 1 of this article may declare, at the time of 
signing or at the time of depositing its instrument of ratification, ac- 
ceptance or accession that it will apply the provisions of Chapter II only 
in regard to Contracting Parties which are applying the provisions of 
Chapters I and II. In this case the provisions of Chapter II shall not be 
applicable between the party making such a declaration and a party ap- 
plying the second sub-paragraph of paragraph 1. | 


(i 
, 


ARTICLE 8 


1. Any Contracting Party may, when signing this Convention or de- 
positing its instrument of ratification, acceptance or accession, declare 
| 


| 
i 
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that it avails itself of one or more of the reservations provided for in the 
Annex to the present Convention. No other reservation shall be permitted. 

2. Any Contracting Party may wholly or partly withdraw a reservation 
it has made in accordance with the foregoing paragraph by means of a 
notification addressed to the Secretary-General of the Council of Europe, 
which shall become effective as from the date of its receipt. 

3. A Contracting Party which has made a reservation in respect of any 
provision of the Convention in accordance with this article may not claim 
application of the said provision by another party; it may, however, if its 
reservation is partial or conditional claim the application of that provision 
in so far as it has itself accepted it. 


ARTIOLE 9 


1. Any Contracting Party may, by a declaration made to the Secretary- 
General of the Council of Europe on signature or on depositing its instru- 
ment of ratification, acceptance or accession, or at any subsequent time, 
with regard to states and territories for which it assumes international 
responsibility, or for which it is empowered to contract, define the term 
‘nationals’? and specify the ‘‘territories’’ to which the present Conven- 
tion shall be applicable. 

2. Any declaration made in accordance with this article may, in respect 
of the nationals and territories mentioned in such declaration, be with- 
drawn according to the procedure laid down in Article 12 of this Con- 
vention. 


ARTIOLE 10 


1, This Convention shall be open to signature by the member states of 
the Council of Europe. It shall be subject to ratification or acceptance. 
Instruments of ratification or acceptance shall be deposited with the Secre- 
tary-General of the Council of Europe. 

2. This Convention shall enter into force one month after the date of 
deposit of the second instrument of ratification or acceptance. 

8. In respect of a signatory state ratifying or accepting subsequently, 
the Convention shall come into force one month after the date of deposit of 
its instrument of ratification or acceptance. 


ARTIOLE 11 


1. After this Convention has come into force the Committee of Ministers 
of the Council of Europe may unanimously decide to invite any state 
which is not a Member of the Council to accede to it. Any state so in- 
vited may accede by depositing its instrument of accession with the 
Secretary-General of the Council. 

The Convention shall come into force in respect of any state acceding 
therefore to one month after the date of deposit of its instrument of ac- 
cession. 
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| 
Artiote 12 | 


1. This Convention shall remain in force indefinitely. 

2. Any Contracting Party may, in so far as it is concerned, denounce 
this Convention by means of a notification addressed ' to the Secretary- 
General of the Council of Europe. 

3. Such denunciation shall take effect one year aftèr the date of re- 
ceipt by the Secretary-General of such notification. 


ARTIO 13 


The Secretary-General of the Council of Hurope shall: notify the member 
states of the Council and the government of any sieteiwaice has acceded 
to this Convention of: 


(a) any signature and any deposit of ETER a ratification, ac- 
ceptance or accession; 

(b) all dates of aaay into force of the Convention in accordance with 
Articles 10 and 11 thereof; 

(c) any reservation made in accordance with Artigle 8, paragraph 1; 

(d) the withdrawal of any reservation in accordance with Article 8, 
paragraph 2; 

(e) any decisao or notification received in accordance with the pro- 
visions of Article 7 and Article 9, paragraph 1; i 

(f) any notification received in pursuance of the provisions of Article 
9, paragraph 2, and of Article 12 and the date on; which denunciation 
takes effect. 


In witness whereof, the undersigned, being duly authorised thereto, have 
signed this Convention. 

Done at Strasbourg, this 6th day of May 1963 in Bnelish and in French, 
both texts being equally authoritative, in a single copy which shall remain 
deposited in the archives of the Council of Europe, The Secretary-Gen- 
eral shall transmit certified copies to each of the signatory and acceding 
governments.” i 
ANNEX 
Any Contracting Party may declare that it reserves the right: 


1. to make the loss of nationality referred to in lArticle 1, paragraphs 
1, 2 and 3, subject to the condition that the pergon concerned already 
ordinarily resides or at some time takes up his ordinary residence outside 
its territory, except where, in the case of acquisition of a foreign nationality 
of his own free will, such person is exempted by the competent authority 


from the condition of ordinary residence abroad; | 


2Signatures omitted. The convention was signed on behalf of Austria, France, « 
Germany, Italy, The Netherlands, Norway, and the United Kingdom. The Government 
of the French Republic availed itself of the reservation set forth in paragraph 3 of the 
Annex, and the Government of the Federal Republic of Germany declared that, for the 
application of the convention, any person who is German within the meaning of Art. 


116 of the Basic Law of the Federal Republic is a ressortissant of the Federal Republic. 
I 
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2. not to regard a declaration made by a woman with a view to acquiring 
her husband’s nationality by virtue and at the time of marriage as an 
option within the meaning of Article 1; 

8. to allow any of its nationals to retain his previous nationality if a 
Contracting Party for whose nationality he applies in the manner re- 
ferred to in Article 1 gives its prior consent thereto; 

4. not to apply the provisions of Articles 1 and 2 when the wife of one 
of its nationals has acquired another nationality while her husband retains 
the nationality of such Party. 


UNITED KINGDOM OF GREAT BRITAIN AND 
NORTHERN IRELAND-JAPAN 


TREATY OF CommMERcH, ESTABLISHMENT AND NAVIGATION * 
Signed at London, November 14, 1962; entered into force May 4, 1963 
The United Kingdom of Great Britain and Northern Ireland and Japan; 


Animated by the desire to maintain and strengthen the amicable relations 
existing between their respective countries; 

Desiring to facilitate and extend still further their mutual relations of 
trade and commerce; and 

Desiring to provide for the continued enjoyment of fair and equitable 
treatment of their respective nationals and companies; 

Have resolved to conclude a Treaty of Commerce, Establishment and 
Navigation and have appointed as their Plenipotentiaries for this purpose: 


The United Kingdom of Great Britain and Northern Ireland (herein- 
after referred to as ‘‘the United Kingdom’’): 


The Right Honourable the Harl of Home, K.T., Her Majesty’s Prin- 
cipal Secretary of State for Foreign Affairs; 

The Right Honourable Frederick James Errol, M.P., President of 
the Board of Trade; 

Japan: 


His Excellency Mr. Katsumi Ohno, Ambassador Extraordinary and 
Plenipotentiary of Japan in London: 
Who, having communicated their respective full powers, found in good 
and due form, have agreed as follows: 


ARTIOLE 1 


The territories of the Contracting Parties to which the present treaty 
applies are: 


*Great Britain, Treaty Series No. 53 (1963) (Cmd. 2085). The Exchange of Notes 
concerning Voluntary Export Control and the Exchange of Notes constituting an 
Agreement in accordance with the Second Protocol concerning Trade Relations, both 
signed on the same date as the treaty, are omitted. i 
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(a) on the part of the United Kingdom, the United Kingdom of Great 
Britain and Northern Ireland, and any territory to which the present 
Treaty has been extended in accordance with the provisions of 
Article 32; and 

(b) on the part of Japan, the territory of Japan. | 

ARBTIOLE 2 

In the present treaty 


(1) the term ‘‘territory’’ means, in relation to a Contracting Party, any 
territory of that Contracting Party to which the present treaty ap- 


plies; 
| 
(2) the term “‘nationals”’: | 


(a) means physical persons; 


(6) in relation to the United Kingdom means 


all citizens of the United Kingdom and Colonies, all citizens of any 
territory for the international relations of which the United King- 
dom is responsible and all British protected persons; except in each 
case those who belong to any territory to which the present treaty 
may be extended under the provisions of Article 32 but has not been 
so extended; and | 

(c) in relation to Japan means 
all nationals of Japan; 

(3) the term ‘‘vessels’’: 


(a) in relation to the United Kingdom means all ships registered at a 
port in any territory of that Contracting Party:to which the present 
treaty applies; and 

(6) in relation to Japan means all ships carrying, the papers required 
by the law of Japan in proof of Japanese nationality ; 

(4) the term ‘‘companies’’: 

(a) means all legal persons except physical persons; 

(b) in relation to a Contracting Party means all companies which derive 
their status as such from the law in force in any territory of that 
Contracting Party to which the present treaty applies; and 

(c) in relation to a country means all companies which derive their status 
as such from the law in force in that country, 


ÅRTIOLE 3 


(1) Nationals of one Contracting Party shall be accorded, with respect 
to entry into, residence in and departure from any territory of the other 
treatment not less favourable than that accorded to'the nationals of any 
other foreign country. 

(2) The nationals of one Contracting Party who'are lawfully present 
within - ‘any territory of the other shall be free to travel anywhere within 
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that territory and shall not be required, for this purpose, to obtain travel 
documents or permits. Nothing in this paragraph shall, however, be con- 
strued so as to prevent a Contracting Party from restricting entry into 
any place or area within the territory of that Contracting Party to author- 
ized persons for reasons of national security, provided that in such cases the 
nationals of the other Contracting Party shall be accorded treatment not 
less favourable than that accorded to the nationals of the former Contract- 
ing Party or of any other foreign country. 

(8) Any conditions as to the duration of his residence or as to his 
employment, profession, business or occupation which a national of one 
Contracting Party who is permitted to reside in any territory of the other 
is required to observe during the period of his residence in that territory 
shall be imposed at the time of the grant to him of permission to enter or 
to reside, shall be made known to him at the time when they are imposed 
and shall not thereafter be varied so as to make them more restrictive. 

(4) Subject to any conditions imposed consistently with the provisions 
of paragraphs (1) and (3) of this article, the nationals of one Contracting 
Party in any territory of the other shall be permitted to engage there in 
every lawful employment, profession, business or occupation on terms not 
less favourable than the nationals of any other foreign country. 


Apmons 4 


The nationals of one Contracting Party in any territory of the other shall 
be exempted from all compulsory service whatsoever in the armed forces, 
civil defence services or police forces; from all forms of compulsory labour; 
and from the compulsory performances of all judicial, administrative and 
municipal functions whatever, other than those imposed by the laws relat- 
ing to juries. They shall also be exempted from all contributions, whether 
in money or in kind, imposed as an equivalent for such service or for the 
performance of such functions. 


ARBTIOLE 5 


(1) The nationals of one Contracting Party shall in any territory of the 
other be accorded liberty of conscience and freedom of worship. In the 
exercise of these rights they may conduct religious services provided that 
these services are not contrary to public morals or public order. They 
shall be at liberty to erect and to maintain buildings for religious purposes 
provided that such buildings conform to the law applicable generally to 
buildings of like nature. Such buildings shall be respected and shall not 
be entered or searched except by due process of law. 

(2) The nationals of one Contracting Party shall in any territory of the 
other also be permitted to bury or cremate their dead according to their 
religious customs in suitable and convenient places established or main- 
tained for the purpose, subject to the general law relating to the registra- 
tion of deaths, to burials and cremations, and subject to any non-dis- 
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eriminatory sanitary or medical requirements laid dow by the authorities 
of that territory. i 


ARTIOLE 6 | 


(1) The companies of one Contracting Party shall in any territory of 
the other be accorded treatment not less favourable than that accorded to 
the companies of any other foreign country in all matters relative to the 
carrying on of all kinds of business, including finance, commerce, industry, 
banking, insurance, shipping and transport, as well as'in all matters rela- 
tive to the establishment and maintenance for such purpose of branches, 
agencies, offices, factories and other establishments appropriate to the con- 
duct of their business. 

(2) Neither Contracting Party shall in any one enforce, as a condi- 
tion for the operation of any company of the other, any requirements as to 
the nationality of the directors, administrative personnel, technicians, pro- 
fessional consultants, auditors or shareholders of that company more re- 
strictive than requirements applied to the companies of any other foreign 
country. | 

ABTIOLE 7 


(1) The nationals and companies of one Contracting Party shall enjoy 
in any territory of the other constant and complete ee and security 
for their persons and property. 

(2) Nationals of one Contracting Party taken int the custody of the 
authorities in any territory of the other, whether in connection with 
criminal proceedings or otherwise, shall be informed without undue delay 
of the grounds on which they are so taken. While they are detained in 
such custody they shall receive reasonable and humane treatment and their 
property shall not be disposed of except by due process of law. 

(8) Nationals and companies of one Contracting Party accused in any 
territory of the other of crime shall enjoy, on the same conditions and to 
the same extent as nationals and companies of the latter Contracting Party 
or of any other foreign country, all rights and privileges in connection with 
their trials permissible under the law of that territory. They shall be 
entitled to a publie trial without undue delay. This|/paragraph shall not, 
however, prohibit the exclusion of the publie from all or any part of any 
trial in'the interests of national security or of public safety, order or morals 
or for the protection of children and young persons 

(4) The nationals and companies of one Contracting Party shall have 
access to the courts of justice, tribunals and administrative authorities in 
any territory of the other for the declaration, prosecution or defence of 
their rights, on terms not less favourable than those enjoyed by the na- 

tionals' and companies of the latter Contracting Party or of any other 
foreign country. In any event proceedings to which nationals or com- 
panies jof one Contracting Party are parties in any territory of the other 
shall be heard and determined without undue delay, 

(5) The nationals and companies of one Contracting Party shall in any 
proceedings in any territory of the other be at liberty ito employ the services 
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of legal advisers and representatives of their choice from among those 
competent to act in such proceedings. Without prejudice to the foregoing 
such nationals and companies shall enjoy treatment not less favourable 
than that accorded to the nationals and companies of the other Contracting 
Party or of any other foreign country. 

(6) Nationals of one Contracting Party shall in all proceedings, other 
than criminal proceedings, before the courts of justice or tribunals in any 
territory of the other be at liberty to employ interpreters, who are accept- 
able to the courts of justice or tribunals, to translate the proceedings of 
the said courts or tribunals into a language which such nationals can 
understand, and to translate into the language in which the proceedings 
are conducted statements, evidence or arguments put orally by them or 
on their behalf in any other language. 

(7) Nationals of one Contracting Party against whom criminal pro- 
ceedings are taken before the courts of justice in any territory of the other 
shall be entitled, if their acquaintance with the language in which the 
proceedings are conducted is insufficient for them to understand the pro- 
ceedings and subject to the payment of any appropriate costs, to have 
the proceedings translated by interpreters into a language which such 
nationals can understand, unless the said courts consider that the inter- 
pretation of any part of the proceedings can without injustice be dis- 
pensed with and such nationals, or their representatives, do not object. In 
any event, any statements, evidence or arguments put orally in a language 
other than that in which the proceedings are conducted shall be translated 
into the latter language by interpreters, subject to the payment of any 
appropriate costs. 

(8) In all matters dealt with in this article, nationals and companies 
of one Contracting Party in any territory of the other shall not be required 
to make any payments which are other or more onerous than those imposed 
on nationals and companies of the latter Contracting Party or of any other 
foreign country. Moreover nationals of one Contracting Party shall in any 
territory of the other be admitted to the benefit of free legal assistance and 
exemption from court fees on the same conditions and to the same extent 
as the nationals of the latter Contracting Party or of any other foreign 
country. 

ARTIOLE 8 


(1) The nationals and companies of one Contracting Party shall not be 
subjected in any territory of the other to any taxation or any requirement, 
connected therewith except under the conditions and with the formalities 
prescribed by the law in force in that territory. 

(2) The nationals and companies of one Contracting Party shall not be 
subjected in any territory of the other to any taxation or any requirement 
connected therewith which is other or more onerous than the taxation and 
connected requirements to which the nationals and companies of the latter 
Contracting Party in the same circumstances are or may be subjected. 

(3) The nationals and companies of one Contracting Party not resident 
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for tax purposes in any territory of the other shall not be subjected in 
respect of income attributable to their establishments in that territory in 
which their business activities are carried on to any taxation or any re- 
quirement connected therewith which is other or more onerous than the 
taxation and connected requirements to which the nationals and companies 
of the latter Contracting Party resident for tax purposes in that territory 
are subjected in respect of the like income. 

(4) The provisions of paragraph (3) of this article shall not be con- 
strued, in relation to any territory of a Contracting Party, as obliging that 
Contracting Party to grant to nationals of the other who are not resident 
for tax purposes in that territory the same personal allowances, reliefs and 
reductions for tax purposes as are granted to the nationals of the former 
Contracting Party resident for tax purposes in that territory. 

(5) Subject to the provisions of paragraph (4) of this article, the 
nationals and companies of one Contracting Party shalli enjoy, at the hands 
of the fiscal authorities and tribunals of the other, treatment and protection 
not less favourable than that accorded to the nationals and companies of 
the latter Contracting Party. 

(6) In all matters referred to in this article, the | treatment accorded 
by one Contracting Party to nationals and companies of the other shall not 
be less favourable than that accorded to the nationals and companies of 
any other foreign country. 

(7) The provisions of paragraph (6) of this articlh shall not apply to 
special tax advantages accorded in any territory of either Contracting 
Party solely by virtue of an agreement for the avoidance of double taxation 
and the prevention of fiscal evasion with any other foreign country. 

(8) The term ‘‘taxation’’ as used in this article means taxes of every 
kind. 

ARBTIOLE 9 

The dwellings, offices, warehouses, factories, shops and all other premises 
owned, leased or occupied by nationals and companies of one Contracting 
Party in any territory of the other shall be respected. Except under the 
conditions and with the formalities prescribed by law and applicable to 
nationals and companies of the latter Contracting Party, such premises 
shall not be entered or searched, nor shall the contents thereof be seized, 
examined or inspected. 

ARTIOLE 10 

(1) The nationals and companies of one Contracting Party shall be 
permitted in any territory of the other to acquire property, movable or 
immovable, or any interest therein on the same conditions as are applicable 
to the nationals and companies of any other foreign! country. 

(2) The nationals and companies of one Contracting Party shall be 
permitted in any territory of the other to own and to dispose of property, 
movable or immovable, or any interest therein on the same conditions as 
are applicable to the nationals and companies of the latter Contracting 
Party or of any other foreign country. 


f 
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(3) The nationals and companies of one Contracting Party shall be 
permitted 

(a) to remove their movable property, and 

(b) to transfer the proceeds of the sale of any property, movable or 

immovable, or of any interest therein, belonging to them 
from any territory of the other subject to conditions or restrictions not 
other or more onerous than those applicable to the nationals and companies 
of the latter Contracting Party or of any other foreign country. 

(4) The provisions of paragraph (2) of this article relative to the grant 
of national treatment shall not be construed as extending to the conditions 
of registration of aircraft in the national register of any territory of 
either Contracting Party. 

(5)Nothing in this article shall be construed so as to prevent a Contract- 
ing Party from restricting in any territory the acquisition, ownership, or 
disposal of ships or of any interest in ships. 


ARTIOLE 11 


In any case where nationals and companies of one Contracting Party are 
entitled, under the present treaty, to carry on business in any territory of 
the other, they shall be entitled to exercise this right either in person or 
through agents of their own choice or in both such ways to no less an extent 
than nationals and companies of any other foreign country. 


ARTIOLE 12 


(1) The nationals and companies of one Contracting Party shall enjoy 
in any territory of the other treatment not less favourable than that en- 
joyed by the nationals and companies of any other foreign country with 
regard to the formation under the law of that territory of new companies. 

(2) The nationals and companies of one Contracting Party shall enjoy 
in any territory of the other treatment not less favourable than that en- 
joyed by the nationals and companies of the latter Contracting Party or of 
any other foreign country with regard to the formation and membership 
under the law of that territory of chambers of commerce or similar bodies. 

(3) Neither Contracting Party shall in any territory enforce, in relation 
to the nationals and companies of the other, any requirements as to the 
nationality of directors, administrative personnel, technicians, professional 
consultants, auditors or shareholders of any company of the former Con- 
tracting Party more restrictive than requirements applied in relation to 
the nationals and companies of any other: foreign country. 

(4) The companies of one Contracting Party more than one half of the 
interests in which are owned or which are controlled directly or indirectly, 
by the nationals or companies of the other shall in all the matters dealt 
with in the present treaty be accorded treatment not less favourable than 
that accorded to the companies of the former Contracting Party more than 
one half of the interests in which are owned or which are controlled, 
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directly or indirectly, by the nationals and companies of any other foreign 
country. 
Agtione 13 
The nationals and companies of one Contracting Party shall be accorded 
in any territory of the other treatment not less favourable than that 
accorded to the nationals and companies of any other foreign country with 
respect to the introduction of foreign capital or technology. 


| 


ARTICLE 14 





The nationals and companies of one Contracting Party shall be accorded 
equitable treatment in any territory of the other in respect of any measure 
of requisition, civil or military, of disposal, limitation, restriction or 
expropriation, affecting their property, rights and interests, or affecting the 
property, rights and interests of any company of the other Contracting 
Party in which they own interests, and shall be accorded prompt, adequate 
and effective compensation for any such measures. Without prejudice to 
the foregoing, in all matters dealt with in this article they shall be accorded 
in any territory of the other treatment not less favourable than that ac- 
corded to the nationals and companies of the latter Contracting Party or 
of any other foreign country. | 


ARTIOLE 15 | 


With respect to customs duties and charges of any kind imposed on or 
in connection with importation or exportation or imposed on the inter- 
national transfer of payments for imports or exports, and-with respect 
to the method of levying such duties and charges, and with respect to all 
rules and formalities in connection with importation and exportation, the 
nationals and companies of one Contracting Party shall be accorded in any 
territory of the other treatment not less favourable than that accorded to 
the nationals and companies of the latter Contracting lg or of any other 


foreign country. 
Arto 16 


(1) With respect to customs duties and charges of any kind imposed on 
or in connection with importation or exportation or imposed on the inter- 
national transfer of payments for imports or exports, and with respect 
to the method of levying such duties and charges, and with respect to all 
rules and formalities in connection with the foregoing, any advantage, 
favour, privilege or immunity accorded in any territory by one Contracting 
Party to any product originating in or destined for any other foreign 
country, shall be accorded to the like product originating in any territory of 
` the other Contracting Party (from whatever place arriving) or destined for 
any such territory. 

(2) For the purposes of this article and of Articles! 17 and 18: 


(a) fish, whales and other natural produce of the sea taken by vessels of 
either Contracting Party, and 


| 
| 


j 
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(b) products produced or manufactured at sea in vessels of either 
Contracting Party from fish, whales and other natural produce of 
the sea 

shall be deemed to be products originating in the territories of that Con- 
tracting Party. 


ARTIOLE 17 


(1) No prohibition, restriction, rule or formality shall be imposed or 
maintained on the importation into any territory of one Contracting Party 
of any product originating in any territory of the other (from whatever 
place arriving) which shall not equally extend to the importation of the 
like product originating in any other foreign country. 

(2) No prohibition, restriction, rule or formality shall be imposed or 
maintained on the exportation of any product from any territory of one 
Contracting Party to any territory of the other which shall not equally 
extend to the exportation of the like product to any other foreign country. 

(3) In so far as prohibitions or restrictions may be enforced in any of 
their territories on the importation or exportation of any products, the 
Contracting Parties undertake as regards import and export licences to do 
everything in their power to ensure 

(a) that the conditions to be fulfilled and formalities to be observed in 
order to obtain such licences should be published promptly in such 
a manner as to enable the public to become acquainted with such 
conditions and formalities; 

(b) that the method of issue of the licences should be as simple and 
stable as possible ; 

(c) that the examination of applications and the issue of licences to the 
applicants should be carried out with the least possible delay; 

(d) that the system of issuing licences should be such as to prevent 
traffic in licences. With this object, a licence issued to any person 
should state the name of the holder and should not be capable of 
being used by any other person. 

(4) The conditions to be fulfilled or formalities to be observed before 
quotas are allotted or licences are given in any territory of one Contracting 
Party in respect of 

(a) the importation of products originating in any territory of the 
other, or 

(6) the exportation of products to any territory of the latter Contracting 
Party 

shall not be more onerous than the conditions to be fulfilled or formalities 
to be observed before quotas are allotted or licences are given in the case 
of any other foreign country. 

(5) Subject to the requirement that such measures shall not be applied 
in any arbitrary manner, the general rules laid down in the preceding 
paragraphs of this article shall not be construed so as to prevent the adop- 
tion by either Contracting Party of measures 
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(a) necessary to protect human, animal or plant life or health ; 

(6) taken for the regulation of the trade in any narcotic Sabaa which 
is within the scope of any international agreement which relates to 
the international control of narcotic substances ane to which that 
Contracting Party is a party; 

(c) taken in pursuance of obligations under any EET, 
commodity agreement which conforms to criteria: submitted to the 
Conrractine Parties to the General Agreement on Tariffs and 
Trade? and not disapproved by them or which is itself so submitted 
and not so disapproved. 

(6) The provisions of paragraphs (1), (2) and (4) of this article shall 
not prevent a Contracting Party, if a member of the International Mone- 
tary Fund, from taking measures in any territory to restrict imports from, 
or to direct exports elsewhere than to, the territories of the other Contract- 
ing Party in a manner having equivalent effect to restrictions on payments 
and transfers for current international transactions which that Contracting 
Party may at that time apply under the Articles of (Agreement of the 
International Monetary Fund,? provided that measures taken under the 
provisions of this paragraph shall not be applied in| a manner which 
would cause unnecessary damage to the commercial or economic interests 
of the other Contracting Party or would constitute a means of arbitrary 
or unjustifiable discrimination against the other Contracting Party as 
compared with other foreign countries. 

(7) Neither Contracting Party shall impose any measure of a discrimi- 
natory nature that hinders or prevents importers or exporters of products 
of either Contracting Party from obtaining marine insurance on such 
products from insurers of either Contracting Party. | 


| 


ARTIOLE 18 | 


| 

(1) The Contracting Parties recognise that internal taxes and other 
internal charges, and Jaws, regulations and requirements affecting the 
internal sale, offering for sale, purchase, transportation, ‘distribution or use 
of products, and internal quantitative regulations requiring the mixture, 
processing or use of products in specified amounts or proportions, should 
not be applied to imported or national products so as to afford protection 
to national production. 

(2) Products originating in any territory of one Contracting Party and 
imported into any territory of the other shall not be subject, directly or 
indirectly, to internal taxes or other internal charges of|any kind in excess 
of those applied, directly or indirectly, to like products originating in any 
territory of the latter Contracting Party or in any other| foreign country. 

(3) Products originating in any territory of one Contracting Party and 
imported into any territory of the other shall in that territory be accorded 
treatment not less favourable than that accorded to like products originat- 





1 Cmd. 9413 [55-61 U.N. Treaty Series]. 
2 Treaty Series No. 21 (1946), Cmd. 6885 [2 U.N. Treaty Series 39]. 
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ing in any territory of the latter Contracting Party or in any other foreign 
country in respect of all laws, regulations and requirements affecting their 
internal sale, offering for sale, purchase, transportation, distribution or use. 
The provisions of this paragraph shall not prevent the application of differ- 
ential internal transportation charges which are based exclusively on the 
economic operation of the means of transport and not on the nationality 
of the product. 

(4) Neither Contracting Party shall establish or maintain any internal 
quantitative regulation relating to the mixture, processing or use of prod- 
ucts in specified amounts or proportions which requires, directly or in- 
directly, that any specified amount or proportion of any product which is 
the subject of the regulation shall originate in any territory of that Con- 
tracting Party or in any foreign country. 

(5) The provisions of paragraphs (1), (2), (8) and (4) of this article 
shall not apply to laws, regulations or requirements governing the pro- 
curement by governmental agencies of products purchased for govern- 
mental purposes and not with a view to commercial resale or with a view 
to use in the production of goods for commercial sale. 

(6) The provisions of paragraphs (1), (2), (3) and (4) of this article 
shall not prevent the payment by either Contracting Party of subsidies 
exclusively to producers in any territory of that Contracting Party, in- 
cluding payments to producers derived from the proceeds of internal taxes 
or charges applied consistently with the provisions of paragraphs (1), (2), 
(3) and (4) of this article and subsidies effected through governmental 
purchases of national products. 

(7) The provisions of paragraphs (1), (8) and (4) of this article shall 
not apply to laws, regulations, or requirements relating to the exhibition of 
cinematograph films, provided that in this matter cinematograph films 
originating in any territory of one Contracting Party shall be accorded in 
any territory of the other treatment not less favourable than that accorded 
to like films originating in any other foreign country. 

(8) Products destined for exportation from any territory of one Con- 
tracting Party to any territory of the other shall not be subject, directly 
or indirectly, to internal taxes or other internal charges of any kind in 
excess of those applied, directly or indirectly, to like products destined for 
exportation to any other foreign country. 


ARTIOLE 19 


(1) Nothing in the present treaty shall be construed so as to derogate 
from the obligations undertaken by either Contracting Party towards the 
other by virtue of the provisions of the Union Convention of Paris of 
20th March, 1883, for the Protection of Industrial Property,® as revised at 
London on 2nd June, 1934,‘ or of any subsequent revision thereof, so long 
as such provisions are in force between the Contracting Parties. 

8 Commercial No. 8 (1884), O. 4043. 


4 Treaty Series No. 55 (1988), Omd. 5833 [192 L.N. Treaty Series 17; 34 AJIT. 
Supp. 89 (1940)]. 
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(2) Without prejudice to the provisions of the foregoing paragraph, the 
nationals and companies of one Contracting Party shall be accorded in any 
territory of the other treatment not less favourable than that accorded to 
nationals and companies of the latter Contracting Party with regard to 
the protection of industrial property. 


ARTIOLE 20 l 
(1) The vessels of one Contracting Party shall be entitled, inter alia 


(a) to have liberty of access to all ports, waters and places open to 
international commerce and navigation in any territory of the 
other; ' 

(b) to compete for and carry passengers and cargoes, alike in any of the 
territories of the Contracting Parties and elsewhere. 


(2) In all matters referred to in the foregoing paragraph of this article 
and, in addition, in all other matters relative to commerce, navigation or 
the treatment of shipping, the vessels of one Contracting Party, their 
passengers and cargoes shall be accorded in any territory of the other 
treatment not less favourable than that accorded to the! vessels, passengers 
and cargoes of the latter Contracting Party or of any other foreign country ; 
the vessels of one Contracting Party, their passengers and cargoes shall be 
accorded ‘all the rights, liberties, favours, privileges, immunities and 
exemptions accorded to the vessels, passengers and cargoes of the other 
Contracting Party or of any other foreign country and shall not be sub- 
jected to any other or more onerous duties, charges, taxes or other imposi- 
tions of whatsoever kind or denomination than would be levied in similar 
circumstances in relation to such vessels, passengers and cargoes. 

(3) Neither Contracting Party shall apply exchange restrictions in such 
a manner as to hamper the participation of vessels of the other Contracting 
Party in the transportation of passengers or cargoes to or from any terri- 
tory of either Contracting Party or elsewhere. 

(4) The Contracting Parties shall ensure that all dues and charges levied 
for the use of maritime ports within any of their territories and all byelaws 
and regulations of such ports shall be duly published before coming into 
force and that in each maritime port the port authority shall keep open 
for inspection by all persons concerned a table of the said dues and charges 
and a copy of the said byelaws and regulations. 

(5) The provisions of this article shall not apply to inland navigation 
or coasting trade. However, | 


i 


(a) the vessels of one Contracting Party, if engaged i in trade to or from 
places not within the limits of the coasting trade or inland naviga- 
tion in any territory of the other, may engage! i in the carriage be- 
tween ports within those limits of passengers holding through 
tickets or cargoes consigned on through bills of lading to or from 
such places not within those limits, provided that such vessels obtain 
permits authorising such carriage in accordance with the law of that 
territory; and 








| 
J 
| 
i 
| 
i 
i 
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(b) the vessels of one Contracting Party may proceed from one port to 
another in any territory of the other for the purpose of landing the 
whole or part of their passengers or cargoes brought from places not 
within those limits or taking on board the whole or part of their 
passengers or cargoes destined for such places not within those 
limits. 

ARTICLE 21 


(1) A vessel of one Contracting Party which is forced by stress of 
weather or any other cause to take refuge in any territory of the other shall 
be entitled to refit therein, to procure all necessary stores, and to put to sea 
again without paying any duty, charge, tax or other imposition of what- 
soever kind or denomination exceeding that which would be levied in simi- 
lar cireumstances in relation to a vessel of the latter Contracting Party 
or of any other foreign country. 

(2) If in the territory of one Contracting Party a vessel of the other 
Contracting Party is wrecked, runs aground, is under any distress, or 
requires services, it shall be entitled 


(a) to receive all such assistance and protection as would be given by 
the former Contracting Party to one of its own vessels or to a vessel 
of any other foreign country; 

(b) to call upon any salvage or other vessels of whatever nationality 
to render such services as it may consider necessary; and 

(c) to discharge or tranship its cargo, equipment or other contents in 
case of need; no payment of any duty, charge, tax or other imposition 
of whatsoever kind or denomination shall be levied in respect 
thereof unless such cargo, equipment or other contents is delivered 
for use or consumption in that territory; the authorities of the 
territory may, however, if they think fit, require security for the 
protection of the revenue in relation to such goods. 


(3) Nothing in the foregoing provisions of this article shall exempt any 
vessel of one Contracting Party from the operation of any law of the other 
Contracting Party which permits the removal or sale of any such vessel 
which is, or is likely to become, an obstruction or danger to navigation, or 
of any part thereof or property recovered therefrom, provided that the 
vessels of one Contracting Party shall be accorded in the territory of the 
other under any such law treatment not less favourable than that accorded 
to the vessels of the latter Contracting Party or of any other foreign 
country. 

(4) Where a vessel of one Contracting Party, or any part thereof or its 
cargo, equipment or any other contents, is salved, such vessel or part 
thereof or such cargo, equipment or other contents, or the proceeds thereof, 
if sold, shall be delivered up to the owner or his agent when claimed, pro- 
vided that the claim is made within the period fixed by the law of the 
other Contracting Party. The owner or his agent shall be liable for the 
payment of any expenses incurred in the preservation of the vessel and its 


i 
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contents and of the salvage fees and other expenses incurred, but such 
fees and expenses shall not exceed those which would have been payable in 
similar circumstances in respect of a vessel of the latter Contracting Party 
or of any other foreign country.. 


i 
1 


ÅRTIOLE 22 


(1) Nothing in the present treaty shall be construed so as to derogate 
from the obligations undertaken by either Contracting Party towards the 
other by virtue of the provisions of the International Convention relating to 
the Simplification of Customs Formalities signed at Geneva on 3rd No- 
vember, 1923," or of the International Convention to facilitate the Importa- 
tion of Commercial Samples and Advertising Material! signed at Geneva 
on 7th November, 1952,° or of any subsequent revision thereof, so long as 
such provisions are in force between the Contracting Parties. 

(2) Without prejudice to the provisions of the foregoing paragraph, all 
facilities or privileges in respect of commercial travellers, commercial 
samples and advertising material accorded in any territory by one Con- 
tracting Party to any other foreign country shall be aceorded to the other 
Contracting Party. | 

ARTICLE 23 | 


(1) Persons, baggage and goods and also vessels and other means of 
transport ghall be deemed to be in transit across any territory of one 
Contracting Party when the passage across that territory, with or without 
trans-shipment, warehousing, breaking bulk, or change in the mode of 
transport, is only a portion of a complete journey beginning and 
terminating beyond the frontier of the Contracting Party across whose 
territory the traffic passes. Traffic of this nature is termed in this article 
‘‘traffle in transit.” | 

(2) There shall be freedom of transit through any territory of one 
Contracting Party, via the routes most convenient for international transit, 
for traffic in transit to or from any territory of the other. No distinction 
shall be made which is based on the nationality of persons, the flag of 
vessels, the place of origin, departure, entry, exit or destination, or on any 
circumstances relating to the ownership of goods, of! vessels or of other 
means of transport. 

(3) The Contracting Parties may require baggage land goods and also 
vessels and other means of transport in transit through any of their 
territories to be entered at the proper custom house. | 

(4) Traffic in transit through any territory of one Contracting Party to 
or from any territory of the other shall not, except in case of failure to 
comply with applicable customs laws and regulations, be subject to any 
delays or restriction other than to the minimum extent that may be 
necessary to ensure compliance with the applicable customs laws and 


5 Treaty Series No. 16 (1925), Cmd. 2347 [80 L.N. Treaty) Series 872; 19 A.J.I.L. 
Supp. 146 (1925)]. 
ë Treaty Series No. 81 (1955), Omd. 9644 [221 U.N. Treaty Series 255]. 
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regulations, and shall be exempt from customs duties and from all transit 
duties or other charges imposed in respect of transit, except charges for 
transportation or those commensurate with administrative expenses en- 
tailed by transit or with the cost of services rendered. 

(5) All charges and regulations imposed by one Contracting Party on 
traffic in transit to or from any territory of the other shall be reasonable, 
having regard to the conditions of the traffic. 

(6) With respect to all charges, regulations and formalities in connection 
with transit, one Contracting Party shall accord to traffic in transit to or 
from any territory of the other treatment not less favourable than that 
accorded to traffic in transit to or from any other foreign country. 

(7) One Contracting Party shall accord to baggage and goods which 
have been in transit through any territory of the other treatment not less 
favourable than that which would have been accorded to such baggage and 
goods had they been transported from their place of origin to their 
destination without going through that territory. Hither Contracting 
Party shall, however, in relation to any territory, be free to maintain any 
requirements of direct consignment existing on the date of signature of the 
present treaty, if such direct consignment is a condition of eligibility for 
preferential rates of duty. 

(8) The provisions of this article shall not oblige either Contracting 
Party to afford transit across any territory for persons whose admission 
into that territory is forbidden and, in relation to goods, shall not prevent 
either Contracting Party from taking non-discriminatory measures neces- 
sary to prevent abuse of transit facilities or to protect public morals or 
human, animal or plant life or health. 


ARTIOLE 24 


Nothing in the present treaty shall be construed so as to derogate from 
the obligations undertaken by either Contracting Party towards the other by 
virtue of the provisions of the Protocol on Arbitration Clauses signed at 
Geneva on 24th September, 1923,” or of the Convention on the Execution 
of Foreign Arbitral Awards signed at Geneva on 26th September, 1927,8 or 
of any multilateral agreement amendatory or supplementary thereto, so 
long as such provisions are in force between the Contracting Parties. 


ARTIOLE 25 


(1) Nothing in the present treaty shall be construed so as to derogate 
from the obligations undertaken by either Contracting Party towards the 
other by virtue of the provisions of the Agreement of Madrid of 14th April, 
1891, for the Prevention of False Indications of Origin on Goods,® as re- 


7 Treaty Series No. 4 (1925), Cmd. 2812 [7 L.N. Treaty Series 158; 20 A.J.I.L. 
Supp. 194 (1926)]. 

8 Treaty Series No. 28 (1980), Cmd. 3655 [92 L.N. Treaty Series 302; 27 AWJ.I-L, 
Supp. 1 (1938) ]. 9 Treaty Series No. 18 (1892), O. 6818. 
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vised at London on 2nd June, 1934," or of any subsequent revision thereof, 
so long as such provisions are in force between the Contracting Parties. 

(2) Without prejudice to the provisions of the foregoing paragraph, 
either Contracting Party shall provide in any territory suitable civil 
remedies and, in cases of fraud, suitable penal sanctions in respect of the 
use of any indication that the goods in connection with which it is used 
have been produced or manufactured in any territory of the other, if such 
indication ` he false or misleading. | 





ARTICLE 26 | 
| 


Nothing in the present treaty shall be construed so as to derogate from 
the rights and obligations that either Contracting Party has or may have as 
a contracting party to the General Agreement on Tariffs and Trade or any 
multilateral agreement amendatory or supplementary thereto. 


| 
ARTICLE 27 j 


Nothing in the present treaty shall affect the obligations of either 
Contracting Party under the Articles of Agreement of the International 
Monetary Fund nor preclude the imposition of particular exchange re- 
strictions whenever the Fund specifically authorises or requests a Con- 
tracting Party to impose such particular restrictions, | 


Axricte 28 


All the provisions of the present treaty relative to the grant of treat- 
ment not'less favourable than that accorded to any other foreign country 
shall be interpreted as meaning that such treatment shall be accorded im- 
mediately and unconditionally, without request or compensation. 


ARTICLE 29 


(1) Nothing in the present treaty shall entitle the United Kingdom to 
claim the benefit of any treatment, preference or privilege which may at 
any time be accorded by Japan exclusively 


(a) to persons who originated in the territories to which all right, title 
id claim were renounced by Japan in accordance with the provisions 

of Article 2 of the Treaty of Peace with Japan signed at the city of 
San Francisco on 8th September, 19517 (hereinafter referred to as 
“the Peace Treaty’’); or 

(b) to any area set forth in Article 3 of the Peace Treaty in so far as the 
situation provided for in the second sentence! of the said article 
continues with respect to the administration, legislation and jurisdic- 
tion over such area. 


10 Treaty Series No. 54 (1988), Cmd. 5882 [192 L.N. Treaty, Series 9]. 
11 Treaty Series No. 38 (1952), Cmd, 8601 [186 U.N. Treaty Series 45; 46 AJ.LL. 
Supp. 71! :(1952)]. 
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(2) Nothing in the present treaty shall entitle Japan to claim the benefit 
of any treatment, preference or privilege which may at any time be ac- 
corded by any territory of the United Kingdom exclusively to any one or 
more of the other territories enumerated in the following list: 


The United Kingdom of Great Britain and Northern Ireland, 
Canada, 

The Commonwealth of Australia, 

New Zealand, 

The Republic of South Africa, 


The Federation of Malaya, 

The Federation of Nigeria, 

The Republic of Cyprus, 

Sierra Leone, 

Tanganyika, 

Jamaica, 

Trinidad and Tobago, 

Uganda, 

Territories for the international relations of which the Governments 
of the United Kingdom, Australia, New Zealand and the Republic 
of South Africa are responsible at the date of signature of the 
present Treaty, 

The Irish Republic, and 

In relation to paragraph (1) of Article 16 only, Burma. 


(8) The provisions of the present treaty relative to the grant of treatment 
not less favourable than that accorded to any other foreign country shall 
not be construed so as to oblige one Contracting Party to extend to the 
other the benefit of any treatment, preference or privilege which may be 
extended by the former Contracting Party by virtue of 


(a) the formation of a customs union or a free trade area, or 
(b) the adoption of an agreement designed to lead to the formation of 
such a union or area within a reasonable length of time. 


(4) Without prejudice to the provisions of Article 4, nothing in the 
present treaty shall be construed so as 


(a) to prevent a Contracting Party from taking, either singly or with 
other countries, any action considered necessary by that Contract- 
ing Party for the protection of national security, where such action 
relates to 


(i) special nuclear materials or to materials or equipment from 
which they are produced; or 
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(ii) the production of or traffic in arms, ammunition or implements 
of war, or to such production of or traffic in other goods or 
materials as is carried on directly or indirectly for the purpose 
of supplying a military establishment of the Contracting Party 
or of any other foreign country; or 


| 
(b) to prevent a Contracting Party from taking any action 


(i) considered necessary by that Contracting Patty to protect its 
„essential security interests in time of war or other emergency in 
international relations or in time of public emergency threaten- 
‘ing the life of the nation; or | 

(ii) in pursuance of its obligations under the United Nations 
Charter 7? for the maintenance or restoration of international 
peace and security; 


provided that the Contracting Parties shall aim to restrict any such action 
to that involving the least possible deviation, both in extent and duration, 


from the provisions of the present treaty. | 


(5) Nothing in the present treaty shall be construed so as to grant any 
rights or impose any obligations in respect of 





(a) any matter concerning which provision is made in any treaty, 
convention or agreement relating to international civil aviation to 
which either or both of the Contracting Parties i is a party; or 

(b) copyright in literary or artistic works; or 

(c) rights of performers, producers of phono sran and broadcasting 
organisations. 

ARTICLE 30 


Any representations which may be made by either Contracting Party 
with regard to any matter affecting the operation of the Present treaty shall 
be the subject of sympathetic consideration and, where appropriate, mutual 
consultation. 

ABTIOLE 31 


Any ailpnte that may arise between the Contracting Parties as to the 
interpretation or application of any of the provisions ofi the present treaty 
shall, upon the application of either Contracting Party,| be referred to the 
International Court of Justice, unless in any particular case the Con- 
tracting Parties agree to submit the dispute to some other tribunal or to 
dispose of it by some other procedure. 

| 
| ABTICLE 82 

(1) The United Kingdom may, at the time of exchange of the instru- 

ments of ratification or at any time thereafter, give’ notice in writing 
i 


12 Treaty Reries No. 67 (1946), Omd. 7015 [39 AJIL. Supp. 190 (1945) ]. 
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through the diplomatic channel of its intention to extend the present 
treaty to any territory for the international relations of which the United 
Kingdom is responsible. 


(a) Ina case where the intention of the United Kingdom is to extend the 
treaty without modification or reservation, the treaty shall be 
extended to the territory specified in such notice as from the thirtieth 
day after the date of such notice. 

(b) In a case where the intention of the United Kingdom is to extend the 
treaty with modification or reservation, both Contracting Parties 
shall consult as to the terms of modification or reservation to be made 
in connection with the extension of the treaty to the territory 
specified in such notice. The treaty shall be extended to such terri- 
tory by an agreement setting out the terms of modification or reser- 
vation as well as necessary provision for the entry into force of such 
extension. 


(2) After the expiry of a period of six years from the coming into force 
of the present treaty either Contracting Party may, provided twelve 
months’ prior notice to that effect has been given, terminate the applica- 
tion of the present treaty to any territory to which it has been extended 
under the provisions of the foregoing paragraph. 


ARTICLE 33 


(1) The present treaty shall be ratified and the instruments of ratifica- 
tion shall be exchanged at Tokyo as soon as possible. It shall come into 
force as from the thirtieth day after the exchange of the instruments of 
ratification, and shall thereafter remain in force during a period of six 
years. 

(2) In case neither Contracting Party shall have given notice to the 
other twelve months before the expiry of the said period of six years of 
intention to terminate the treaty, it shall remain in force until the expiry of 
twelve months from the date on which notice of such intention is given. 

(3) A notice given under paragraph (2) of this article shall apply to 
any territory to which the present treaty has been extended under Ar- 
ticle 32. 


In witness whereof the above named Plenipotentiaries have signed the 
present treaty and have affixed thereto their seals. 

Done in duplicate at London this Fourteenth day of November, 1962, in 
the English and Japanese languages both texts being equally authoritative. 


For the United Kingdom of Great Britain and Northern Ireland: 


Home (L.8.) 
F. J. ERROLL (L.8.) 


For Japan: 
KATSUMI OHNO (L.8.) 
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PROTOCOL OF SIGNATURE 


At the time of signing the Treaty of Commerce, Establishment and 
Navigation between the United Kingdom of Great Britain and Northern 
Ireland and Japan (hereinafter referred to as ‘‘the treaty’’), the under- 
signed Plenipotentiaries, duly authorised thereto, have further agreed as 
follows: 


(1) The term ‘‘territory of Japan’’ shall not be deemed to include, 
for the purposes of the treaty, any area referred to in Article 3 of the 
Treaty of Peace with Japan signed at the city of San| Francisco on 8th 
September, 1951, in so far as the situation provided for in the second 
sentence of the said article continues with respect to the administration, 
legislation and jurisdiction over such area. The term ‘‘nationals’’ in 
relation to Japan includes inhabitants of such area who are nationals of 
Japan. 

(2) The term ‘‘nationals,’’ in relation to the United Kingdom, shall also 
apply to all British subjects who have made a claim to retain the status of 
a British subject under Section 2 of the British Nationality Act, 1948, or 
who are British subjects without citizenship under Section 13 (1) of that 
Act, except in either case those who belong to any territory to which the 
treaty may be extended under the provisions of Article 82 but has not been 
so extended. In this connection, any such person may ibe required by the 
Japanese authorities to produce a passport or other document i in lieu thereof 
for the purpose of confirming that he falls under one or other of the said 
categories. 

(3) With reference to paragraph (3) of Article 2, the term “‘vessels’’ 
does not include warships. 

(4) The provisions of paragraph (1) of Article 3ishall not apply to 
advantages relating to passports and visas accorded by a Contracting Party 
to the nationals of any other foreign country by virtue of a special agree- 
ment. However, the foregoing shall not be anterpretes so as to nullify 
the provisions of paragraph (1) of Article 3. 

(5) With reference to Article 3, the United Kingdon reserves the right 
to apply, the provisions of the said article in the United Kingdom as if 
Great Britain and Northern Ireland were each a sepanata territory. 

(6) Vith respect to the profession of patent agent, the provisions of 
paragraph (4) of Article 3 shall not oblige Japan to accord to nationals of 
any territory of the United Kingdom treatment more favourable than that 
accorded by that territory to nationals of Japan. 

(7) Without prejudice to the provisions of anj agreement for the 
avoidance of double taxation and the prevention of fiscal evasion between 
any territory of the United Kingdom and Japan, 








(a) the provisions of paragraph (2) of Article 8! shall not oblige the 
United Kingdom to grant, in respect of any territory of the United 
Kingdom, to nationals of Japan not resident for tax purposes in that 
territory the same personal allowances, reliefs and reductions for tax 


1 
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purposes as are granted to nationals of the United Kingdom not 
resident for tax purposes in that territory, and 

(b) the provisions of paragraph (6) of Article 8 shall not oblige Japan 
to accord to nationals and companies of any territory of the United 
Kingdom treatment with respect to exemption from taxation in 
Japan more favourable than that accorded in that territory to na- 
tionals and companies of Japan. 


(8) The provisions of Article 8 shall not be construed as affecting the 
provisions of the Japanese law under which distributed profits are, in the 
case of Japanese corporations, taxed at a lower rate than undistributed 
profits. 

(9) With respect to the matter of enjoyment of rights pertaining to land 
in Japan, the provisions of Article 10 and of paragraph (4) of Article 12 
shall not oblige Japan to accord to the nationals and companies of any 
territory of the United Kingdom, or to companies of Japan more than one 
half of the interests in which are owned or which are controlled, directly or 
indirectly, by such nationals and companies, treatment more favourable 
than that accorded in that territory to nationals and companies of Japan, 

(10) The provision of paragraph (1) of Article 16 shall not preclude 
either Contracting Party from imposing a countervailing or anti-dumping 
duty in the circumstances and subject to the conditions laid down in the 
provisions of the General Agreement on Tariffs and Trade which govern the 
imposition of such duty in relation to the trade of contracting parties to 
that Agreement. 

(11) The provisions of paragraph (2) of Article 16 shall not preclude 
Japan from treating fish, whales and other natural produce of the sea 
taken by vessels of the United Kingdom within the territory of any other 
foreign country, and products produced or manufactured at sea therefrom, 
as products originating in the territory of that foreign country. 

(12) The provisions of Articles 17 and 23 shall not prevent the United 
Kingdom from requiring, as a condition of permitting 


(a) the exportation of any product from any of its territories, or 
(b) the transit through any of its territories of any product exported 
from the Sterling Area, 


satisfactory evidence that payment for such product has been or will be 
made in accordance with any exchange control regulations in foree in that 
territory. 

(18) The permits referred to in paragraph (5) of Article 20 will be 
issued on a basis no more restrictive than that on which they were issued on 
the date of signature of the treaty. 

(14) With reference to paragraph (3) of Article 29, a Contracting Party 
shall, before entering into any customs union, free trade area or agreement 
designed to lead thereto, inform the other of its plans in so far as they are 
relevant to the treaty and give adequate opportunity for consultation about 
the effect of the terms of entry on the benefits which the other Contracting 
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Party sone expect to gain from the treaty. The former Contracting Party 
shall also, after its entry, keep the latter informed of developments relevant 
to the treaty, in so far as this is compatible with the position of the former 
Contracting Party as a member of the customs union or free trade area or 
as & participant in the said agreement. 

(15) Wherever the treaty contains a provision according national treat- 
ment and also a provision according treatment not less, favourable than 
that accorded in relation to any other foreign country in respect of any 
matter, the Contracting Party beneficiary in each particular ease shall be 
entitled to claim the benefits of either provision. 

(16) The present Protocol shall form an integral part of the treaty. 


In witness whereof the respective Plenipotentiaries have signed the pres- 
ent Protocol and have affixed thereto their seals. | 
Done in duplicate at London this Fourteenth day of November, 1962, 
in the English and Japanese languages, both texts being equally authori- 
tative. 
| 


For the United Kingdom of Great Britain and Northern Ireland : 


Homs (L.8.) | 

F. J. Errors (L.8.) | 

For Japan: 
Katsumi OHNO (L.8.) 


First PROTOCOL CONOERNING TRADE RELATIONS BETWEEN TEHE UNITED 
Kinepom oF Great BRITAIN AND NORTHERN 
AND JAPAN 





At the: time of signing the Treaty of Commerce, Establishment and 
Navigation between the United Kingdom of Great Britain and Northern 
Ireland and Japan (hereinafter referred to as ‘‘the treaty”), the under- 
signed Plenipotentiaries, duly authorised thereto, have'agreed as follows: 


(1) If the Government of either Contracting Party find that any prod- 
uct of the territory of the other Contracting Party is being imported into 
the territory of the former Contracting Party in such increased quantities 
and under such conditions as to cause or threaten serious injury to pro- 
ducers in the territory of that former Contracting Party of like or di- 
rectly competitive products, that Government, in case they wish to take 
action under the present Protocol to prevent or remedy such injury, 
shall give to the Government of the other Contracting Party notice to this 
effect with a full explanation of the circumstances, and the two Govern- 
ments shall enter into consultation, not later than seven days after such 
notice is given, with a view to finding a mutually acceptable solution. 

(2) If no mutually acceptable solution is found within thirty days after 
the consultation has begun, the Government of the importing Contracting 
Party may take action to prevent or remedy the injury referred to in 

t jl 








i 
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paragraph (1) above, notwithstanding the provisions of Article 17 of the 
treaty, provided that such action: 


(a) shall not be taken lightly; 

(b) shall be limited, so far as administratively practicable, to the specific 
products in respect of which it is necessary and shall not be more 
severe than is needed to remedy the injury caused or threatened; 
and 

(c) shall be discontinued immediately either when a mutually acceptable 
solution is found or when the situation which gave rise to the action 
is rectified, 


(3) In eritical circumstances where delay would cause damage which it 
would be difficult to repair, action under paragraph (2) above may be 
taken provisionally within thirty days after the consultation has begun, on 
the condition that such consultation shall be continued in an endeavour 
to find a mutually acceptable solution. 

(4) If the Government of either Contracting Party take action under 
the provisions of paragraph (2) or paragraph (3) above, the Government 
of the other Contracting Party may take counteraction substantially 
equivalent in scope and duration, notwithstanding the provisions of Article 
17 of the treaty, provided that such counteraction shall not be taken or 
shall be discontinued, as the case may be, if and to the extent that the 
Government of the former Contracting Party take measures having the 
effect of compensating for their initial action. If the Government of the 
former Contracting Party so request, the two governments shall immedi- 
ately enter into consultation in respect of any such counteraction. 

(5) The term ‘‘territory’’ in paragraph (1) above means, in relation to 
the United Kingdom, the United Kingdom of Great Britain and Northern 
Ireland, including The Channel Islands and the Isle of Man. The present 
Protocol may, however, be applied when it is necessary to protect the 
established interests in the United Kingdom market of any territory other 
than the United Kingdom for whose international relations the United 
Kingdom is responsible. 

(6) The present Protocol shall be ratified and the instruments of 
ratification shall be exchanged at Tokyo as soon as possible. It shall 
thereafter come into force on the date of the coming into force of the treaty. 
It shall terminate when the treaty is terminated in accordance with the 
provisions of Article 33 thereof or at any time earlier by mutual consent 
of the two governments. The two governments shall consult together at any 
time at the request of either government for the purpose of reviewing the 
necessity of the present Protocol. 


In witness whereof the respective Plenipotentiaries have signed the 
present Protocol and have affixed thereto their seals. 

Done in duplicate at London, this Fourteenth day of November, 1962, 
in the English and Japanese languages, both texts being equally authori- 
tative. 


t 
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| 
For the United Kingdom of Great Britain and Northern Ireland: 


Home (L.8.) | 

F. J. ERROLL (L.S.) | 
For Japan: | 
Katsumi OHNO (L8.) | 


| 
SECOND PROTOCOL CONOEENING TRADE RELATIONS BETWEEN THE 
UNITED KINGDOM OF Great BRITAIN AND NorTHERN IRELAND 
: AND JAPAN | 


At the time of signing the Treaty of Commerce, Establishment and Navi- 
gation between the United Kingdom of Great Britain and Northern 
Ireland and Japan (hereinafter referred to as ‘‘the treaty’), the under- 
signed Plenipotentiaries, duly authorised thereto, have agreed as follows: 


(1) In case import restrictions have been continuously enforced by 
either Contracting Party with regard to any specific] product and the 
sudden removal of import restrictions on such product jof the other Con- 
tracting Party would result in serious injury to domestic producers of the 
former Contracting Party of like or directly competitive products, the 
importing Contracting Party may continue to apply import restrictions, 
notwithstanding the provisions of Article 17 of the treaty, to any such 
products mentioned in agreements which are to be concluded in accordance 
with the present Protocol in such manner and under such conditions as 
may be specified in the said agreements. 

(2) The Governments of the Contracting Parties shall review the opera- 
tion of the agreements made in accordance with paragraph (1) above, 
with a view to ensuring orderly development of the trade between the 
Contracting Parties, at any time upon the request of the Government of 
either Contracting Party, and not leas frequently than once a year unless 

` otherwise mutually agreed. 

(3) The present Protocol shall be ratified and the instruments of ratifica- 
tion shall: be exchanged at Tokyo as soon as possible. It shall thereafter 
come into force on the date of the coming into force of the treaty. It shall 
terminate; when the treaty is terminated in accordance with the provisions 
of sei thereof or at any time earlier when there! are no longer any 
import restrictions in force under the present Protocol! 

In witness whereof the respective Plenipotentiaries have signed the pres- . 
ent Protocol and have affixed thereto their seals. 

Done in duplicate at London, this Fourteenth day of November, 1962, 
in the English and Japanese languages, both texts being equally authori- 
tative. i 

For the United Kingdom of Great Britain and Northern Ireland: 


| Home (L.8.) 
F. J. ERROLD (L.8.) 
For Japan: 
Katsumi OHNO (L.8.) 
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HUMAN RIGHTS IN THE UNITED NATIONS 


By Myres S. MaDovgan * and Geeuarp Brsr ** 


‘“‘They meant simply to declare the right, so that enforcement of it 
might follow as fast as circumstances should permit. 


“They meant to set up a standard maxim for free society, which 
should be familiar to all, and revered by all; constantly looked to, 
_ constantly labored for, and even though never perfectly attained, con- 
stantly approximated, and thereby constantly spreading and deepening 
its influence and augmenting the happiness and value of life to all 
people of all colors everywhere,” 
—— LINCOLN 


The human rights program of the United Nations represents a tre- 
mendous collective effort, by the formulation of accepted principle and 
the establishment of new procedures, to extend protection of basie indi- 
vidual liberties, most broadly conceived, to levels of effective authority 
higher than the nation state. Rational appraisal of this program would 
require comprehensive consideration of the goals of the program, the con- 
ditions under which these goals are being sought, the inadequacies of tra- 
ditional international law, the origins and scope of the program, the specifie 
content of proposed United Nations prescriptions, measures of enforcement 
being proposed and finding acceptance, and experience thus far in the ap- _ 
plication of new principle. Our exposition here must of necessity be brief 
and impressionistic. 


* Sterling Professor of Law, Yale University School of Law; member of the Board of 
Editors of this JOURNAL. 

** Formerly Lecturer in Law, Yale University School of Law. 

This article expresses only the strictly private views of the authors; in no way does 
it reflect, interpret, or advocate any official policy. 

The text of this article, with substantially its present content, was first written 
some twelve years ago for publication in Germany which, because of fortuitous events, 
did not ensue. Though we have not found it possible fully to canvass changing atti- 
tudes and conditions during the past twelve years, we are pleased that the article may 
now be published in this JournaL. Perhaps it is an appropriate commentary upon 
the slowness of progress with respect to human rights that an article prepared so long 
ago should still be regarded as having some relevance. The text has been modestly 
updated and given a eontemporary documentation by Mr. Bingham Leverich of the 
1968-64 International Law Division of the Yale Law School. Dr. Egon Schwelb has 
assisted with helpful guidance in this revision. 

The article is being simultaneously published in German in Die Grundrechte. Hand- 
buch und Theorie der Grundrechte. In Verbindung mit Otto Bachof, Kurt Ballerstedt, 
Paolo Barile und anderen. Herausgegeben von Karl August Bettermann und Hans 
Carl Nipperdey. Berlin: Verlag Duncker & Humblot. 

The authors are indebted to the Wenner-Gren Foundation for Anthropological Re- 
search for aid in their work. 

1 The best comprehensive studies are: Lauterpacht, International Law and Human 
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Goats OF THE Untrrep Nations Proana 

For its goals the United Nations program is heir to all the great historic 
movements for man’s freedom (including the English, American, and 
French revolutions and the events they set in train), to the enduring ele- 
ments in the tradition of natural law and natural rights and in most of 
the world’s great religions and philosophies, and to the findings of con- 
temporary, science about the interrelations of simple respect for human 
dignity and all other individual and community values.? It is familiar 
-history how rudimentary demands for freedom from ‘despotic executive 
tyranny have gradually been transformed into demands; for, and provision 
of, protection against not only the executive but all institutions or fune- 
tions of government and even private oppression, and how early demands 
for the barest ‘‘civil liberties,’’? embodied in the most primitive conception 
of rule by ‘‘law,’’ have burgeoned into insistence upon comprehensive 
‘‘human rights’’—that is, into demands for effective participation in all 
community value processes upon which minimum civil liberties depend.’ 
This history can be traced in the changing relation of the individual to the 
state, from the absolutist state through the liberal or ‘‘laissez-faire’”’ state 
to the emerging conception of political organization as an instrument of all 
values, with government of, by, and for all people* From demands for 
physical security and inviolability of the person, with freedom from cruel 
and inhuman punishment and arbitrary detention, maybe noted a progres- 
sion to demands for freedom of expression and opinion, of conscience and 
worship, and of meeting and association.” With the impact of industrializa- 
tion, large-scale concentration of economic power, and urbanization, and 
the attendant ills of exploitation, unemployment, and inadequate housing, 
medical care, education, and so on, came not unnaturally demands for 








Rights (1950); Jaeob Robinson, Human Rights and Fundamental Freedoms in the 
Charter of the United Nations (1946); Nehemiah Robinson, The Universal Declaration 
of Human Rights, Its Origin, Significance, Application and Interpretation (2nd ed., 
1958); Chakravarti, Human Rights and the United Nations (1958); Ganjil, Interna- 
tional Protection of Human Rights (1962). See also: United Nations, Dept. of Publie 
Information, These Rights and Freedoms (1950); United Nations Work for Human 
Righta (4th ed., 1961), U.N. Pub. Sales No. 62.1.3; A Standard of Achievement (Special 
15th Anniversary Edition, 1968), U.N. Pub. Sales No. 62.1.13; purest, Der Stand der 
Menschenrechte im Völkerrecht (1956). 

2 Lauterpacht, note 1 above, and MeDougal, review, 60 Yale Law 3J. 1051 (1951); Lass- 
well, World Politics and Personal Insecurity (1935); Arendt, The Origin of Totalitarian- 
ism (1961); Dollard and Associates, Frustration and Aggressipn (1989); Pear (ed.), 
Psychological Factors of Peace and War (1950); Klineberg, Tensions Affecting Inter- 
national Understanding (1950); Cantril (ed.), Tensions That Cause War (1950) 
(common; statement and individual papers by a group of social scientists brought to- 
gether by UNESCO); Kisker (ed.), World Tension—The Psychopathology of Interna- 
tional Relations (1951); Kardiner, The Mark of Oppression (1951). 

3 Corwin, Liberty Against Government (1948); Barker, Principles of Social and 
Political Theory 232-288 (1951); Laski, The Rise of European Liberalism 109 (1986). 

t Barker, op. cit. 244~252; Mannheim, Man and Society in an Age of Reconstruction 
886 (1948); Buchanan-Lutz, Rebuilding the World Heonomy B4 (1947). 

5 Corwin, note 3 above; Tawney, Equality (1931). 
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improved working and health conditions, fair and adequate wages, access 
to education and skill acquisition, and protection against the hazards of 
sickness, unemployment, old age, and the- like. Today the recognition is 
general, and demands are made accordingly, that ‘‘liberty’’ requires ‘‘the 
ordering of social and economie conditions by governmental authority.” 7 
It is in response to the ever increasing demands of people everywhere for 
greater access to, and wider sharing of, basic values, of the kind so im- 
pressionistically indicated above, that the United Nations program for 
human rights is being framed and implemented.? For more systematic 
exposition and appraisal of the specific content of the United Nations 
formulations, these growing, common demands of people may be con- 
veniently categorized in terms of certain particular values,” as follows: 


the wide sharing of power, both formal and effective, including par- 
ticipation in the processes of government and of parties and pressure 
groups and equality before the law; 

the fundamental respect for honan dignity which both precludes dis- 
criminations based on race, sex, color, religion, political opinion or 
other ground irrelevant to capacity and provides a positive recognition 
of common merit as a human being and special merit as an individual; 
the enlightenment by which rational decisions and other choices can 
be made, including freedom of inquiry, opinion, and communication; 
equal and adequate access to wealth processes, to opportunities for 
work and to the resources and technology necessary to the production 
of goods and services for maintaining rising standards of living and 
comfort; 

the opportunity to achieve health and well-being, and the inviolability 
of the person, with freedom from cruel and inhuman punishments and 
positive opportunity for the development of talents and enrichment 
of personality ; 

opportunity for the acquisition of the skill necessary to express talent 
and to achieve individual and community values to the fullest; 


ë Lasswell, ‘‘The Interrelations of World Organization and Society,’’ 55 Yale Law 
J. 889 (1946); Maciver, Democracy and Economic Challenge 29 (1952). 

1 Wade, Introduction to Dicey, Law of the Constitution (9th ed., 1950). 

8 Former Secretary General Lie, in his address to the New York Herald Tribune 
Forum, said: ‘‘The demand for freedom, for equality of rights, for economie op- 
portunity, can be heard with rising insistence and urgency by all who have ears to hear. 

‘*We face here one of the great challenges of our civilization. Hither we must find 
effective ways to answer it by the peaceful evolutionary means proclaimed in the United 
Nations Charter or we shall find ourselves engulfed in a succession of violent upheavals 
that will bring widespread chaos.’?’ New York Herald Tribune, Oct. 20, 1952, at p. 10. 

° This categorization is derived from DLasswell and Kaplan, Power and Society 
(1950), and has been used in various previous publications, including McDougal and 
Leighton, ‘‘The Rights of Man in the World Community: Constitutional Musions versus 
Rational Action,’’ 14 Law and Contemporary Problems 490 (1949), and 59 Yale Law 
J. 60 (1949); and in McDougal, ‘‘The Comparative Study of Law for Policy Purposes: 
Value Olarification as an Instrument of Democratic World Order,’’ 61 Yale Law J. 
917 (1952). Some of these publications are collected in McDougal and Associates, 
Studies in World Public Order (1961). 
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opportunity for affection, fraternity, and oun personal relation- 
ships in groups freely chosen; 

freedom to choose standards of rectitude and responsibility, to explain 
life, the universe, and values, and to worship as may seem best; 

and, in sum, a security which includes not merely freedom from 
violence and threats of violence, but also full opportunity to preserve 
and increase all values by peaceful, non-coercive procedures. 


Though it is for these values that men have long framed constitutions, estab- 
lished and administered governments, and sought an appropriate formula- 
tion of principle and balancing of power, the United Nations program 
seeks to extend this effort to more people, in a vaster area, at higher levels 
of authority, and ‘‘with a grander vision and on a more comprehensive 
scale’’ than hitherto attempted.” 


| 
CONDITIONS UNDER WHIO THE Untrep Nations Szxxs Irs Goars 


The conditions under which the United Nations seeks its human rights 
goals may be described most generally in terms of two trends of contra- 
dictory impact: the first and most comprehensive trend is that toward an 
ever tightening global interdependence of all peoples in securing their 
basic values, and it is the increasing recognition by peoples of this inter- 
dependence that is the dynamic and integrating stimulus behind the human 
rights program; the interfering trend is that toward the relative bi- 
polarization—or perhaps, more recently, tripolarization—of the world’s 
power structures, which, with its rising crisis in security and continuously 
more imminent portents of violence, increases the unwillingness of active 
decision-makers in nation states to loosen controls over individuals and, 
hence, threatens the whole human rights program, as we as most of man’s 
values and institutions, with disaster. 

The major outlines of peoples’ contemporary eee are only 
too clear. More than 150 years ago Kant wrote: 





The intercourse, more or less close which has been! steadily increasing 
between the nations of the earth, has now extended so enormously 
that ja violation of the right in one of the parts of the world is felt 
all over it.*? | 


Today accelerating changes in technology, in population growth, in the 
demands’ and identifications of peoples, and in techniques of organization 
multiply, by many times the intensity of this interdependence. In an 
earth-space arena of ever increasing dimensions and of hydrogen and 
atomic bombs, as well, perhaps, as of other new instruments of unimaginable 


| | 


10 MeDongal and Leighton, note 9 above. 

11 Wright (ed.), The World Community (1948); Ogburn (ed.), Technology and 
International Relations (1949); Staley, World Economy in Transition 3-56 (1989); 
Lasswell, ‘‘The Interrelations of World Organization and Society,’’ 55 Yale Law J. 
889 (1946); Bourquin, ‘‘Pouvoir Scientifique et Droit International, ’ 70 Hague 
Academy Recueil des Cours 335—402 (1947). 

13 Kant, Perpetual Peace 142 (Smith ed., 1917). 
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destructiveness, it needs little emphasis that no people can be secure— 
even in the minimal sense of freedom from violence and threats of violence 
—unless all peoples are secure. It is scarcely less obvious that security, 
even in this minimal sense, is dependent upon the abundant production and 
wide sharing of all other values: upon, in terms of the categorizations 
suggested above, a sharing of power which does not repress and accumulate 
hatreds but gives outlet to constructive energies; upon a respect for human 
dignity which does not breed psychopathie personalities, resentments, and 
predispositions to violence, but rather gives ample opportunity for the 
fullest development of personality and creative capacity; upon a flow of 
enlightenment which facilitates realistic orientation in contemporary world 
processes and the making of decisions which rationally promote major ob- 
jectives; upon the production and distribution of the goods and services 
necessary to maintain continually rising standards of living and the 
provision of ample opportunities for employment on respected jobs; upon 
maintenance of standards of health and well-being and protection of the 
person which permit the fullest and freest participation in all value 
processes; upon continually widening positive identifications of peoples 
with peoples and intensifying loyalties to larger areal groupings; and, 
finally, upon sufficient consensus in conceptions of right and wrong to 
support appropriate institutions and a growing sense of common responsi- 
bility, whatever the details of justification, for preservation and enhance- 
ment of the values of all peoples. Conversely, whatever values we sum- 
marize as ‘‘human rights,” however narrowly or broadly we may conceive 
them, are with equal obviousness dependent upon ‘‘security’’ and all other 
values.1?> Most broadly and rationally conceived, the ‘‘human rights” 
and ‘‘security’’ of any people and all peoples may in fact be said to be 
not merely ‘‘interdependent’’ but identical; the different words are but 
alternative ways of describing the same aspirations and interrelations of 
people. 

It is not, however, rational co-operation in the peaceful pursuit of 
interdependent values, but rather the trend toward bipolarization or tri- 
polarization, and contending systems of public order with nation states 
organizing themselves into ‘‘garrisoned camps,’’ that today most con- 
spicuously dominate the world arena. The growth of great power blocs, 
with several of the dominant Powers insisting upon the inevitability of 
world dominion by totalitarian measures, the destructive potentialities of 


18 These interdependences are outlined in more detail in McDougal and Leighton, 
note 9 above, and McDougal, ‘‘The Role of Law in World Politics,’’ 20 Miss. Law J. 
258 (1949). See also Klineberg, Tensions Affecting International Understanding 187- 
212; Horkheimer, ‘‘The Lessons of Fasciam,’’ in Cantril (ed.), Tensions That Cause 
Wars 209-242; Kisker, World Tension—The Psychopathology of International Relations 
312; Lasswell, ‘‘World Loyalty,” in Wright (ed.), The World Community 200-225; 
Gorove, ‘Towards World Loyalty,’’ 23 Miss. Law J. 159-188 (1952); Flugel, Man, 
Morals and Society 316-317 (1945); West, Conscience and Society 226-237 (1945); 
‘fA Plea For Rational Approach to the Problem of War and Peacs,’’? 16 U. of 
Chicago Law Rev. 890-396 (1948/49), 
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the newly! developed weapons, and the continued incidence in many parts 
of the world of ignorance, disease, poverty, and exploitation, with their 
attendant, political instabilities, all combine to create general expectations 
of rising insecurities and more comprehensive violence. ‘These expectations 
of imminent violence both increase the ordinary difficulties in co-operation 
between nation states and facilitate processes within nation states deeply 
inimical to human rights. As lines between probable combatants are more 
and more'sharply drawn, proposals for co-operation between nation states 
for the promotion of ‘‘human rights’? or ‘‘security’’ or any other value are 
appraised in terms, not of possible long-range effects in an ever receding 
peaceful world, but rather of immediate impact on fighting effectiveness. 
Within nation states, measures considered indispensable to security in a 
bipolar world of impending atomic war, whether rationally calculated or 
not, tend to move even the freer societies toward practices resembling those 
of the totalitarianism they fight. The whole global transformation has 
been aptly described as a movement toward ‘‘garrison-police’’ states, in 
which demands for power are accentuated at the expense of every other 
value, with increasing militarization, governmentalization, centralization, 
concentration, and regimentation, and in which all values other than power 
are ‘‘politicized’’ in such practices as ‘‘the compulsion to work’’ and the 
gradation and stabilization of income, the ‘‘requisitioning of talent and 
skill,” the ‘‘administration of hate” and ‘‘withdrawal of affection,” the 
‘‘requisitioning of loyalty,” the ‘‘dogmatization and ritualization’’ of 
rectitude, and so on.1° In this context it is small wonder that the United 
Nations’ human rights program exhibits some of the symptoms of incipient 
paralysis. 

j 





| 
! | 
TEB Inapequacrs or TRADITIONAL INTERNATIONAL Law 


The failure of traditional international law to develop doctrines and 
procedures for protecting the fundamental rights of the individual has been 
many times recounted. The sum of the story is that under the impact of 
nineteenth-century positivistic notions, antithetical to ithe premises of the 
groat founders of international law, who addressed their prescriptions to 

“‘sovereigns’’ and ‘‘subjects,’’ 2° that only nation states were the appropri- 
ate ‘‘subjects’’ of international law, it became respected dogma ae the 
relations Dermen a nation state and its members—| ‘subjects?’ or ‘‘na- 
tionals’’ or ‘‘citizens’’—was a matter of internal or {‘domestic’’ concern 


[i 


only and, hence, beyond the reach of international law.2? Exceptions or 


i 

14 Lasswoll, National Security and Individual Freedom (1950). 

16 This |deseription is that of Lasswell in The World Revolution of Our Time (1951). 
See also his National Security and Individual Freedom (1950) ;' ‘‘ ‘Inevitable War’ ’’: 
A Problem in the Control of Long Range Expectations,’’ 2 World Politics 1-40 (1949); 

and “The Prospects of Cooperation in a Bi-polar World,’’ 15 U. of Chicago Law Rev. 
887-901 (1947/48). 

16 Corbett, Law and Society in the Relations of States 54 |(1951); Idelson, ‘‘The 
Law of the Nations and the Individual,’’ 30 Grotius Society Transactions 60 (1944). 

17 Hyde, International Law Chiefly as Interpreted and Applied by the United States 
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qualifications were, of course, admitted. Should the active decision-makers 
in a nation state abuse members too much, ‘“‘humanitarian intervention’’ 
might become legal. This doctrine has been authoritatively, if optimisti- 
cally, summarized as prescribing that 


each state has a legal duty to see that conditions prevailing within its 
own territory do not menace international peace and order, and to this 
end it must treat its own population in a way which will not violate 
the dictates of humanity and justice or shock the conscience of man- 
kind 
and is alleged to ‘‘require of each state a minimum protection” of ‘‘all 
inhabitants of its territory.” 1° Nation states have, furthermore, by special 
agreement often assumed obligation to treat their members in accord with 
stipulated standards of human decency.!® Notable instances that may be 
recalled include early agreements among the Christian European states and 
with the Mohammedan rulers for religious freedom, agreements for re- 
pressing slavery and the slave trade and for promoting humane conditions 
of labor, agreements for preventing white slavery and for policing the 
opium trade, the ‘‘minorities treaties’’ after World War I, and the general 
provisions in the peace treaties concluded since World War II for the 
protection both of minorities and of others.2° Sporadic exceptions to nega- 
tive doctrine and occasional agreements, poorly implemented, obviously do 
not, however, add up to the comprehensive and effective protection of the 
members of nation states against oppression by elites from within their 
nation states. 

For ‘‘aliens’’—that is, individuals regarded as members of one nation 
state but caught in the territorial jurisdiction of another—international 
law has, in curious contrast, developed somewhat more extensive protec- 
tion. The standard by which this protection is to be measured is still, 








209 (1945); Oppenheim, International Law 279 (Lauterpacht, 7th ed., 1948). Kuns, 
‘í Present-Day Efforts at International Protection of Human Rights: A General 
Analytical and Critical Introduction,’’ 1951 Proceedings, American Society of Interna- 
tional Law 117, still maintains that ‘‘to make individuals direct subjects of interna- 
tional law... has no chance to be realized, for theoretical as well as practical 
reasons.’? 

18 ‘‘The International Law of the Future,’’ 830 Am. Bar Assn. Journal 35-87 (1944) ; 
38 AJ.LL. Supp. 64-135 (1944). See also Oppenheim, note 17 above. 

19 Jessup, A Modern Law of Nations 88 (1948); Fenwick, International Law 265 
(38rd ed., 1948). 

20 Consultative Council of Jewish Organizations, Implementation of an International 
Covenant of Human Rights 27 (1952); Arts. 15 and 19, par. 4, Italian Peace Treaty; 
Art. 2, Hungarian and Bulgarian Peace Treaties, and Art. 3, Rumanian Peace Treaty. 
Full text, Dept. of State, Treaties of Peace... (Pub. 2743, European Series 21); 
42 AJ.LL. Supp. 47, 179, 225, 252 (1948); Martin, ‘‘Human Rights in the Paris Peace 
Treaties,’’ 24 Brit. Yr. Bk. Int. Law 392-398 (1947); Kertesz, ‘‘Human Rights in 
Peace Treaties,’ 14 Law and Contemporary Problems 627-646 (1949). See also 
Schwelb, ‘‘The Austrian State Treaty and Human Rights,’’ 5 Int. and Comp. Law 
Q. 265 (1956). 

21 Roth, Minimum Standard of International Law Applied to Aliens 2B (1949); 
Dunn, The Protection of Nationals 47 (1931), 
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however, a subject of bitter dispute, and the procedures for making effective 
the protection, whatever the standard, are still most inadequate. A. majority 
perhaps of nation states insist that there is an “international standard of 
civilized justice,’’ transcending all local peculiarities and inadequacies, 
with which the decision-makers in nation states must comply in protecting 
aliens.** But a vigorous minority continues to assert that the only inter- 
national standard is that of ‘‘equality of treatment,’’ that aliens will be 
treated no worse than members—a standard which ab offer small pro- 
tection indeed. 33 For securing redress, an injured or deprived alien, or his 
representative, furthermore, is not given access to national or international 
fora as an individual, but is rather required to turn to the nation state that 
accepts him as a member for intervention through normal diplomatic chan- 
nels. The fiction is that the wrong done the individual is a wrong done 
his nation ‘state, and international law imposes no duty on the nation state 
to prosecute his claim, leaving any action to unfettered official discretion 
and considerations of political or other expediencies.*4 | The inadequacies 
of the whole structure of doctrine and practice for protecting the funda- 
mental human rights of individuals become even more apparent when it is 
added that not even this meager protection is available to stateless persons, 
persons of double nationality when both nation states|are involved, and 
persons who are members of an unrecognized nation state. 

It may perhaps require emphasis, to forestall possible over-estimation 
of the degree of innovation in the United Nations program, that the notion 
underlying the common rationalizations of the doctrines! and practices out- 
lined above, that the individual human being is not an|appropriate ‘‘sub- 
ject” of international law, is but a doctrinal half-truth, sometimes accepted 
and sometimes rejected. An opposing tradition has jalways recognized 
the individual as the ultimate beneficiary of all the doctrines and practices 
of international law,™® and in relatively recent times has succeeded in 


— i 

For a detailed discussion, see Harvard Law School, Research fin International Law, 
the Law of Responsibility of States for Damage Done in Their Territory to the Person 
or Property of Foreigners, 23 A.J.I.L. Spec. Supp. 188-218 (1929); Borchard, The 
Diplomatic Protection of Citizens Abroad (1919). The recent discussions in the 
International Law Commission offer a great variety in view. j 

22 Borchard, cited above, Preface; Dunn, cited above, pp. 62-63; Roth, cited above, pp. 
81-110; Borchard, ‘‘The Minimum Standard of the Treatment òf Aljens,’’ 1939 Pro- 
conde Am. Soc. Int. Law 51-63. 

28 Dunn, cited above, pp. 56, 140-141; Roth, above, pp. 62-80. 

24 Freeman, ‘‘Human Rights and the Rights of Aliens,’’ 1951 E ropeediigs, Am. Soc. 
Int. Law 127. 

25 Ibid. 128, 127, See, however, the Statute of the Office of the United Nations High 
Commissioner for Refugees, annexed to General Assembly Res. 427 /V/1950; Convention 
on the Status of Refugees, 1951, cited in note 46 below; and the Convention on the 
Status of Stateless Persons, 1954, U.N. Conference on the Status of Stateless Persons, 
Final Act. and Convention, U.N. Doe. H/CONF. P EErEE and 1954 Yearbook of 
Human Rights 369, 

28 Lauterpacht, International Law and Human Rights 78-79 (1950); Verdross, 
Völkerrecht 492—493 (1950); Schindler, ‘‘Gedanken zum Wiederaufbau des Völker- 
rechts, ”? ih his Recht, Staat und Vélkergemeinschaft 237, 289, 240 (1948); Politis, 
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securing for him direct access to international fora of various kinds for 
the protection of many special interests.” Similarly, rational effort to 
achieve and maintain effective sanctions has long subjected the individual, 
unshielded by his nation state, directly to duties under international law-—— 
most notably with respect to the laws of war, neutrality, and piracy, and 
under agreements with respect to slave trading, counterfeiting, fisheries, 
arms smuggling, and so on.** In terms of realistic description, it is obvious 
that the individual human being-——both as a player of rôles in such insti- 
tutions as the nation state, international governmental organizations, po- 
litical parties, pressure groups, and private associations, and as a person 
whose loyalties and choices may transcend any particular rôle or combina- 
tion of réles—~is an effective participant in the world power process. Not 
all traditional international law precludes recognition in formal doctrine 
and authoritative decision of this reality.? 


Tum ORIGINS AND Score or THE Unirep Nations Program 


International co-operation in the days of the League of Nations pro- 
duced no comprehensive program for the protection of human rights. 
The emphasis in President Wilson’s Fourteen Points,®° in the 1919 Peace 
Treaties, and in the ‘‘Minorities Treaties’? was not upon the rights of indi- 
viduals but upon the rights of nations and of minority groups within 


The New Aspect of International Law 24-25 (1928). See also O'Sullivan, ‘‘The 
Concern of International Law for the Individual,’’ 34 Grotius Society Transactions 
6-29 (1948); Dunn, ‘‘The International Rights of the Individual,’’ 1941 Proceedings, 
Am. Soc. Int. Law 18; McDougal, ‘‘International Law, Power and Policy: A Con- 
temporary Conception,” 82 Hague Aeademy Recueil des Cours 178, 174, 287-256 
(1953). 

27 Hambro, ‘‘Individuals before International Tribunals,’’ 1941 Proceedings, Am. 
Boe. Int. Law 22-27; Lauterpacht, cited above, p. 48. Bee also explanatory paper on 
measures of implementation prepared by the Secretary General, U.N. Doc.A/5411 
(April, 1963). 

28 Lauterpacht, note 1 above, p. 38 et seqg.; Levy, ‘‘Criminal Responsibility of Indi- 
viduals and International Law,’’ 12 U. of Chicago Law Rev. 318, 826 (1945); McDougal 
and Feliciano, Law and Minimum World Public Order 706 (1961). 

Art. II of the Convention for the Protection of Submarine Telegraph Cables, 75 
Brit. and For. State Papers 356 (1883-1884); North Sea Convention, 79 bid. 894 
(1887-1888) ; Convention for Unification of Certain Rules of Law with Respect to As- 
sistance and Salvage at Sea, 3 U. S. Treaties 29438 (1923); Convention for Preservation 
and Protection of Fur Seals, ibid. 2966; Convention on the Suppression of Counter- 
feiting Currency, 4 Hudson, International Legislation 2692 (1928-1929); Convention 
Between the U. S. and Other Powers to Suppress Slave Trade and Slavery, 4 U. 8. 
Treaties 5022 (1938); Convention on the Suppression of Traffic in Women and Children, 
1 Hudson, International Legislation 726 (1919-1921); Convention For Limiting the 
Manufacture and Regulating the Distribution of Narcotics, 139 L. N. Treaty Serles 
801. See algo the decision of the U. 8. Consular Court in Tangier on a piracy charge, 
New York Times, Dec. 21, 1952, p. 1, col. 1. 

29 Lauterpacht, ‘‘The Subjects of the Law of Nations,’’ 64 Law Quarterly Rev. 97, 
99 (1948); Wright, ‘‘International Law and Power Polities,’’ 2 Measure 185 (1951). 

50 Message to the Congress, Jan. 18, 1918, 56 Cong. Ree., Pt. I, p. 661, 65th Cong., 
2nd Sess.; reprinted in 18 A.J.LL. 161 (1919). 


1 


612 ! THE AMERIOAN JOURNAL OF INTERNATIONAL LAW (Vol. 58 


nations. The principal emphasis upon the rights of individuals was in 
the Japanese proposal to the Peace Conference, a proposal subsequently 
rejected, for equality of treatment of aliens.** An elementary international 
protection to individuals was offered by the Minority Treaties—especially 
the important German-Polish Convention concerning Upper Silesia *— 
but this protection was achieved only through identification with a na- 
tional minority group. 

Stimulated by the mounting evidences of a new barbarism and by the 
need to clarify war aims, Allied official pronouncements and declarations 
began, however, early in World War II unmistakably to emphasize the 
individual and his rights. In his famous ‘‘Four Freedoms’’ speech to the 
‘United States Congress on January 6, 1941,™ President Roosevelt included 
freedom from want and freedom from fear, along with freedoms of expres- 
sion and of worship, in ‘‘four essential human freedoms’’ upon which 
world order should be founded, and his broad conception of human liberties 
was later confirmed, in the Atlantic Charter and in the Declaration by the 
United Nations, as embodying specific war and peace aims.®> The Dum- 
barton Oaks Proposals included among the purposes lof the projected . 
organization ‘‘international cooperation in the solution of international 
economic, social, and other humanitarian problems’’ and, at the instance 
of the United States, promotion of ‘‘respect for human rights and funda- 
mental freedoms.’’** At the San Francisco Conference these modest be- 
ginnings were transformed into the various human rights provisions which 
today constitute so important and so conspicuous a part of the United 
Nations Charter. 

The United Nations Charter explioitiy recognizes that the maintenance 
of ‘‘international peace and security” and the protection of human rights 
are today interdependent, if not identical, purposes; announces the pro- 
motion of human rights as one of the major aims of the lnew organization ; 
and imposes upon both Member states and the organization a clear legal 
obligation; to promote the increased protection of human rights. This 
structure aa purpose and obligation is outlined in various provisions of the 
Charter. In the Preamble, the ‘‘peoples of the United Nations,” not 
merely the Member states, reaffirm their ‘‘faith in fundamental human 
rights” and ‘‘in the dignity and worth of the human|person.’’ Article 
1 includes among stated purposes the achievement of 








81 Jones, ic National Minorities: A Case Study in International /Protection,’’ 14 Law 
and Contemporary Problems 599 (1949); Mitrany, ‘‘Human Rights and International 
Organization,’’ 8 India Q. 115 (1947). 

221 Miller, The Drafting of the Covenant 183 (1928); see also pp. 269, 461. 

88 Kaeckonbeeck, The International Experiment of Upper Silesia, (1942). 

8487 Cong. Rec., Pt. I, pp. 46-47, 77th Cong., 1st Sess. 

856 Dept! of State Bulletin 3 (1942); 35 A.J.LL. Supp. 191 (1941); 36 ibid. 191 
(1942). 

38 Dept. of State, Postwar Foreign Policy Preparation 1989-1945, p. 327 (Pub. 3580, 
Gen. Foreign Pol. Series 15, 1950). For the Dept. of State’s preliminary work and 
drafting of 'a ‘‘Bill of Rights’? see ibid. 84, 98, 116-116; for the itext of the draft, see 
ibid, 483-485, Annex No. 14. 
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international cooperation in solving international problems of an eco- 
nomic, social, cultural, or humanitarian character, and in promoting 
and encouraging respect for human rights and for fundamental free- 
doms for all without distinction as to race, sex, language, or religion. 


Article 18 orders the General Assembly to ‘‘initiate studies and make 
recommendations’’ for the purpose of 


promoting international cooperation in the economic, social, cultural, 
educational, and health fields, and assisting in the realization of human 
rights and fundamental freedoms for all without distinction as to race, 
sex, language or opinion. 


Article 55, seeking ‘‘the creation of conditions of stability and well-being 
which are necessary for peaceful and friendly relations among nations,” 
includes among the purposes of ‘‘international economic and social co- 
operation’’ the promotion of ‘‘universal respect for, and observance of, 
human rights and fundamental freedoms for all without distinction as to 
race, sex, language, or religion’’; and in Article 56 


All Members pledge themselves to take joint and separate action in 
cooperation with the organization for the achievement of the purposes 
set forth in Article 55. 


Article 62 empowers the Economic and Social Council to ‘‘make recom- 
mendations for the purpose of promoting respect for, and observance of, 
human rights and fundamental freedoms for all,’ and Article 68 orders 
the Council to ‘‘set up commissions in economic and social fields and 
for the promotion of human rights.’’ Article 76 stipulates that ‘‘basic 
objectives’’ of the international trusteeship system are, inter alia, ‘‘to en- 
courage respect for human rights and for fundamental freedoms for all” 
and, it is worth note, ‘‘to encourage recognition of the interdependence of 
the peoples of the world.” Though human rights and fundamental free- 
doms are nowhere in the Charter more explicitly defined than in these 
quoted provisions, both immediate legal obligations and a continuous pro- 
gram of definition and implementation seem clearly contemplated. In his 
closing address to the San Francisco Conference, President Truman sum- 
marized common expectations: 


Under this document [the Charter] we have good reason to expect an 
international bill of rights acceptable to all the nations involved. That 
Bill of Rights will be as much a part of international life as our own 
Bill of Rights is part of our Constitution. The Charter is dedicated 
to the achievement and observance of human rights and fundamental 
freedoms. Unless we can attain those objectives for all men and 
women everywhere—without regard to race, language, or religion— 
we cannot have permanent peace and security in the world.*” 


371 U.N.CI.O. Docs. 717 (1945). Art. 2(7) of the United Nations Charter, 
which recites that ‘‘nothing contained in the present Charter shall authorize the United 
Nations to intervene in matters which are essentially within the domestic jurisdiction 
of any state or shall require the Members to submit such matters to settlement under 
the present Charter,’’? has been on occasion invoked as imposing limitation on the 
powers both of nation states to make new agreements and of the U.N. Organization 
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The first'major implementation of the Charter provisions came with the 
Universal Declaration of Human Rights, drafted after two years of study 
by the Commission on Human Rights established under Article 68 of the 
Charter by the Economic and Social Council, and approved, without dis- 
senting vote, by the General Assembly on December |10, 1948. This 
Declaration was not designed or proposed as an enforceable treaty obliga- 
tion, but rather as a broad clarification and recommendation of policy. It 
was intended, as the General Assembly proclaimed it, | 


as a S AER standard of achievement for all peoples and all nations, 
to the,end that every individual and every organ of society, keeping 
this Declaration constantly in mind, shall strive by teaching and edu- 
cation to promote respect for these rights and freedoms and by pro- 
gressive measures, national and international, to secure their universal 
and effective recognition and observance, both among the peoples of 
member states themselves and among the peoples of territories under | 
their qeiecietion: 39 | 


The righta stipulated in the Declaration are most comprehensive. They 
include, among many ‘items, not only provision for equality of treatment 
with respect to all rights and freedoms set forth in the Declaration, ‘‘with- 
out distinction of any kind, such as race, colour, sex, language, religion, 
political or other opinion, national or social origin, property, birth or 
other status, ” and the traditional personal liberties such as freedom and 
security of person, right to a fair trial, and freedom of thought, expression, 
opinion, religion, assembly, association, and movement, but also certain 
more recently emerging political, economic, and social claims, such as those 
to nationality and freedom to change nationality, to asylum from persecu- 
tion, to take part in government and to have equal access to publie service, 
to social security and choice of employment, and to education, leisure, 
participation in cultural life, and an adequate standard of living. Despite 
its lack of status as enforceable treaty obligation or even as ‘‘authoritative 
interpretation” of such obligation, and despite the imprecision of some of 
its language,*® this Declaration has, because of its authoritative community 
origin and eloquent formulation of the growing common demands of peoples 
to undertake programs of definition and implementation with respect to human rights. 


It seams clear, however, that this article imposes no limitation on! the powers of nation 


states to e new agreements and little, if any, limitation on the powers of the 
organization in the domain of human rights. The words domestic jurisdiction’’ have 
no inherent or established doctrinal meaning and were purposely left vague in the 
Charter to enable the organization effectively to meet unknowable future contingencies. 
The explicit stipulations in the Charter for promoting human rights would have been 
meaningless had it been intended that the ‘‘domestic jurisdiction’’ clause should pre- 
clude definition and implementation. See McDougal and Leighton, note 9 above, at 
77, and Lauterpacht, note 1 above, at 166, l 

38 For thb text of the Declaration, see Res. 217 (III) in General Assembly, 8rd Bess., 
Official Records, Pt. I, Resolutions, p. 71; 43 A.J.LL. Supp. at (1949). 

29 Ibid. 

40 Lauterpacht, note 1 above, pp. 894-408; Feweett, “A British View of the Cove- 
nant,’? 14 Law and Contemporary ‘Problems 439 (1949); Ch. Malik, ‘t Progress of the 
Covenant on Human Rights,’’? 10 United Nations Bulletin 554-557 (1951). 
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throughout the world, exercised an important influence on subsequent 
decision-making and prescribing in many world arenas. Its future in- 
fluence may, because of the increasing importance of General Assembly 
resolutions as a source of customary law, be even greater. 

The Genocide Convention, drafted by a special ad hoc committee and 
revised and approved by the General Assembly on December 9, 1948,‘* 
should also perhaps be regarded as a measure in implementation of the 
human rights provisions of the Charter. This convention was designed 
as enforceable treaty obligation after 20 ratifications, and became operative 
on January 12, 1951, though the major Powers have been slow to ratify. 
Framed to complement the Nuremberg verdict, which restricted ‘‘crimes 
against humanity’’ to ‘‘inhumane acts, in connection with the planning or 
waging of aggressive war,” + the Genocide Convention makes the in- 
tentional destruction ‘‘in whole or part” of ‘a national, ethnical, racial, 
or religious group as such’’ an international crime. Acts which constitute 
genocide include ‘‘killing members of the group,’’ ‘‘causing serious bodily 
or mental harm to members of the group,’’ ‘‘deliberately infllicting on the 
group conditions of life calculated to bring about its physical destruction in 
whole or in part,’’ ‘‘imposing measures intended to prevent births within 
the group,” and ‘‘forcibly transferring children of the group to another 
group.’’ Not only genocide but also ‘‘conspiracy to commit genocide,’’ 
‘‘direct and public incitement to commit genocide,” ‘‘attempt to commit 
genocide,’’ and ‘‘complicity in genocide” are made punishable. Consti- 
tutional rulers and public officials as well as private individuals are made 
responsible.** For enforcement, the contracting parties undertake to enact 


41 Seo Schwelb, ‘‘The Influence of the Universal Declaration of Human Rights on 
International and National Law,’’ 1959 Proceedings, Am. Sos. Int. Law 217, and 
“Die Kodifikationsarbeiten der Vereinten Nationen auf dem Gebiete der Menschen- 
rechte,’’ 8 Archiv des Vélkerrechts 16, 86 (1959); Lin Mousheng, ‘‘The Human Rights 
Program,’’ in 1961-1962 Annual Review of United Nationa Affairs 102, 105 (1968); 
A Standard of Achievement, op. eit. note 1 above, at 12-32; Schwelb, Human Rights 
and the International Community (1964). 

42 Res. 260 (III); General Assembly, 3rd Bess., Official Records, Pt. I, Resolutions, 
p. 174; 45 A.J.I.L. Supp. 7 (1951). It should be noted that Arts. 2 and 3 of the 
convention make constitutional rulers and officials responsible for acts committed 
against their own citizens. As of June, 1962, the convention had been ratified or 
acceded to by 64 states. 

43 Office of United States Chief of Counsel of Prosecution of Axis Criminality, Nazi 
Conspiracy and Aggression, Opinion and Judgment (1947); 41 AJ... 172 (1947). 
The Nuremberg Judgment marks a full recognition of the international responsibility 
of the individual and affirms a realistic principle of international law. ‘‘Crimes 
against international law are committed by men, not by abstract entities, and only 
by punishing individuals who commit such crimes can the provisions of international 
law be enforeed.’’ International Military Tribunal Judgment, Sept. 30, 1946. See I 
Trial of the Major War Criminals 222-223 (1947); Schwelb, ‘‘Crimes Against Hu- 
manity,’’ 23 Brit. Yr. Bk, Int. Law 178-226 (1946); McDougal and Feliciano, op. cit. 
note 28 above, at 126 and 165. 

44 C7. Art. IV of the Genocide Convention. See also Art. 25 of the draft statute for 
an international criminal court: ‘‘The Court shall be competent to judge natural persons, 
whether they are constitutionally responsible rulers, public officials or private indi- 
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necessary domestic legislation and to provide effective penalties, with trial 

before | . | 


a competent tribunal of the State in the territory of which the act was 
committed, or by such international penal tribunal as may have juris- 
diction} with respect to those Contracting Parties which shall have 
accepted its jurisdiction. 


Disputes as to ‘‘interpretation, application, or fulfillment”? of the conven- 
tion are to be referred to the International Court of J ustice, 

Numerous other measures in implementation of the human rights pro- 
visions of the Charter have been completed under the auspices of the 
United Nations and its specialized agencies.*© The problem of statelessness 
and the status of refugees and stateless persons has been treated in the 
Convention Relating to the Status of Refugees of 1951,4* the Convention 
Relating to the Status of Stateless Persons of 1954,47 and the more recent 
Convention on the Reduction of Statelessness of 1961.48 In the area of 
labor law, protection of trade union rights and freedom of association, as 
well as protection against forced labor, slavery, and servitude is afforded by 
the Convention Concerning Freedom of Association and|Protection of the 
Right to Organize of 1948, the Convention Concerning the Application 
of the Principles of the Right to Organize and to Bargain Collectively of 
1949,5° the Supplementary Convention on the Abolition of Slavery, the 


viduals.’’ Report of the Committee on International Criminal Jurisdiction, General 
Assembly, 9th Sess., Official Records, Supp. No. 12 (A/2645) (1953). 

45 For more detailed discussion of these measures, see Schwelb, | International Con- 
ventions on |Human Rights,’? 9 Int. and Comp. Law Q. 654 (1960); United Nations 
Work for Human Rights, op. cit. note 1 above, at 12-35. 

48 For text see Final Act and Convention Relating to the Status of Refugees, U.N. 
Doe. A/CONF. 2/108/Rev. 1, U.N. Pub. Sales No. 1951. IV.4; 11 U.N. Bulletin 143- 
148 (1951) ; 1951 Yearbook on Human Rights 581. As of June, 1962, the convention 
had been ratified or acceded to by 38 states. See also Weis, ‘‘The International Pro- 
tection of Refugees,” 48 A.J.I.L. 193 (1954). 

47 For text see Final Act and Convention Relating to thej Status of Stateless 
Persons, UN. Doe. H/CONF. 17/5/Rev. 1, U.N. Pub. Sales No. 1956. XIV.1; 1954 
Yearbook on Human Rights 369. As of June, 1962, the convention had been ratified 
or acceded to by 11 states. Note that stateless persons are granted merely treatment 
‘not less favorable’? than that accorded to aliens generally in| the matter of wage- 
earning employment (Art. 17) and the right of association (Art. (15), whereas refugees 
are entitled to ‘‘the most favourable treatment accorded to nationals of a foreign 
country, in the same cireumstances.’? (Convention Relating to ths Status of Refugees, 
note 46 above, e, Arts. 17 and 16.) 

48 For text seo Final Act and Convention on the Reduction of Btatcloomess, U.N. Does. 
A/CONF. qi and A/CONF. 9/16. 

+ For text see U.N. Dept. of Public Information, These Rights and Freedoms 192- 
197 (1950); 1948 Yearbook on Human Rights 427. As of June, 1962, the convention 
had been ratified or acceded. to by 58 states. See also Jenks, The International Pro- 
tection of Trade Union Freedom 24 (1957). | 

50 For text see These Rights and Freedoms, cited above, pp. 198-202; 1949 Yearbook 
on Human [Bights 291. As of June, 1962, the eonvention had been ratified or acceded 
to by 53 states. See also Jenks, note 49 above, and ‘‘The Application of International 
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Slave Trade, and Institutions and Practices Similar to Slavery of 1956," 
and the Convention Concerning the Abolition of Forced Labor of 1957.5 
The right of freedom of information, though a subject on which Member 
states have had considerable difficulty in reaching agreement, has neverthe- 
less found some expression in the Convention on the International Right of 
Correction of 1952,5 the Draft Convention on the Gathering and Interna- 
tional Transmission of News of 1949, and the Draft Convention on 
Freedom of Information.™ 

The goal of prevention of discrimination and the protection of minorities, 
a subject which is currently being systematically studied by a subcommis- 
sion of the Commission on Human Rights, has so far been given authori- 
tative sanction only in the limited prescription in the Convention and 
Recommendation Concerning Discrimination in Respect of Employment 


Labour Conventions by Means of Collective Agreements,’’ 19 Zeitschrift fiir Aus- 
landisches Öffentliches Recht und Völkerrecht 197-224 (1958). 

51 For text see Final Act of the U.N. Conference of Plenipotentiaries on a Supple- 
mentary Convention on the Abolition of Slavery, the Slave Trade, and Institutions 
and Practices Similar to Slavery, U.N. Doc. B/CONF, 24/23, U.N. Pub. Sales No. 1957. 
XIV.2; 1966 Yearbook on Human Rights 289. As of June, 1962, the convention had 
been ratified or acceded to by 38 states. 

52 For text see International Labour Offce, Official Bulletin, Vol. XL (1957), No. 1; 
Appendix XVI to the Record of Proceedings of the International Labour Conference, 
40th Sess., Geneva, 1957; 1957 Yearbook on Human Rights 303. As of June, 1962, the 
convention had been ratified or acceded to by 54 states. See also Jenks, Human Rights 
and International Labour Standards (1960). 

68 For text see General Assembly, Res. 630 (VIL), 7th Sess., Official Records, Supp. 
No, 20 (A/2861), p. 22; 1952 Yearbook on Human Rights 373. As of Dec. 31, 1962, 
the convention had been ratified or acceded to by 7 states, and hence had come into force. 

54 The text of the Draft Convention on the Gathering and International Transmission 
of News had been amalgamated with the original Draft Convention Concerning the 
Institution of an International Right of Correction in 1949 to form the Draft Conven- 
tion on the International Transmission of News and the Right of Correction, which was 
approved by the General Assembly (Res. 277 C (III)). The General Assembly, how- 
ever, also adopted a resolution providing that the amalgamated draft convention shall 
not be open for signature until the General Assembly has taken definite action on the 
Draft Convention on Freedom of Information (Res. 277 A (IIT)). For text of the 
amalgamated Draft Convention, see 1949 Yearbook on Human Rights 356; General 
Assembly, Res. 277 (ILI), 8rd Sess., Official Records, Pt. II, Resolutions, pp. 21-30 
(1949). In 1952 the provisions on the right of correction were taken out again. See 
note 53 above. 

55 For revised draft of the convention now before the General Assembly, see U.N. 
Doe. A/AC.42/7, At the 14th, 15th and 16th sessions of the General Assembly (1959, 
1960, 1961) the Third Committee revised the Preamble and Arts. 1 to 4 of the draft 
convention. See the Reports of the Third Committee, U.N. Docs. A/4341, A/4636 and 
A/5041. At its 1962 session, the General Assembly resolved to give priority to the 
draft convention and declaration on freedom of information (Res. 1840 (XVIT)). 
Other instruments which might also be mentioned as implementing the goal of freedom 
of information inelude the following: Agreement for Facilitating the International 
Circulation of Visual and Auditory Materials of an Educational, Scientific, and Cul- 
tural Character, 1948 Yearbook on Human Rights 431; Agreement on the Importation 
of Educational, Scientific, and Cultural Materials, 1950 ibid. 411; The International 
Telecommunication Convention, 1947 United Nations Yearbook 932. 


618 | THE AMERIOAN JOURNAL OF INTERNATIONAL ‘LAW [Vol. 58 


and Occupation of 1958,°° and the Convention and Recommendation against 
Discrimination in Education of 1960.5" The status of women, on the other 
hand, has ‘been quite extensively treated in the Convention Concerning 
Equal Remuneration for Men and Women Workers for Work of Equal 
Value of 1951, 58 the Convention on the Political Rights of! Women of 1952," 
the Convention on the Nationality of Married Women of 1957,°° and the 
recent Convention on Consent to Marriage, Minimum Agelfor Marriage, and 
Registration of Marriages of 1962. In recent years, governments have 
turned again to the use of declarations when the method of international 
treaties has proved practically impossible; witness the United Nations draft 
Declarations on the Right of Asylum,* on Freedom of Information, e and 





6 For text see International Labour Conference, 42nd Sess., Geneva, 1958, Records 
of Proceedings, p. 884, Convention No. 111; 1958 Yearbook on Human Rights 807. 
As of Tune, 1962, the convention had been ratified or acceded to by 35 states. 

5t For text see U.N. Doe. H/ON.4/Sub.2/210. The convention entered into force on 
May 22, 1962. 

In December, 1962, the General Conference of UNESCO adopted without dissent a 
Protocol instituting a Conciliation and Good Offices Commission to deal with disputes 
between states parties. The Commission is modeled on the Human Rights Committee as 
contemplated in the Draft Covenant on Civil and Political Rights as adopted by the 
Commission: on Human Rights at its tenth session. Tho Protocol is contained in U.N. 
Doe. H/CN:4/8nb.2/228, Memorandum submitted by UNESCO to the Sub-Commission 
on Prevention of Discrimination and Protection of Minorities (Jan. 7, 1963). 

58 For text see Sixth Report of the International Labour Organisation to the United 
Nations, Geneva, 1952, p. 160; 1951 Yearbook on Human Rights! 469. As of June 10, 
1962, the convention had been ratified or acceded to by 38 states. 

59 For text see General Assembly, Res. 640 (VII), 7th Bess, Official Records, Supp. 
No. 20 (A/2361), p. 28; 1952 Yearbook on Human Rights 375. |As of June, 1962, the 
convention had been ratified or acceded to by 36 states. See also Convention on the 
Political Rights of Women. History and Commentary, ST/50A/27, U.N. Pub. Sales 
No. aan ee ; The United Nations and the Status of Women, U.N. Pub. Sales No. 
61.1.9. 

60 For text see General Assembly, Res. 1040 (XI), Annex, 11th Sess., Official Records, 
Supp. No. 17 (A/3572), p. 18; 1957 Yearbook on Human Rights 301. As of June, 1962, 
the convention had been ratified or acceded to by 27 states. See also Nationality of 
Married Women, Doe. E/CN.6/254 and Addenda, U.N. Pub. Sales No. 1955.IV.1; Legal 
Status of Married Women, U.N. Pub. Sales No. 57.IV.8. 

61 For text see General Assembly, Res. 1768 (XVII), 17th Sess., Official Records, 
Resolutions, Supp. No. 17 (A/5217), p. 28. Another convention which should perhaps 
be mentioned in connection with the status of women is the Convention for the Sup- 
pression of the Traffic of Persons and of the Exploitation of the Prostitution of Others, 
General Assembly, Res. 317 (IV), 4th Sess., Official Records, Resolutions, pp. 83-86 
(1949). 

62 For text of the declaration as drafted by the Commission on Human Rights and a 
note by the Secretary General reporting on the progress of its consideration by the 
Third Committee of the General Assembly, see U.N. Doe. A /5145. At the 17th 
Session of| the General Assembly the Third Committee revised and approved the Pre- 
amble and! Art. 1 of the Declaration. At the same session the Assembly decided to 
complete the drafting of this instrument at its 1963 session. Bee Report of the Third 
Committee, U.N. Doc. A/5359, and General Assembly Res. 1839 (XVII). 

63 For text of the declaration as submitted to the General Assembly in 1960 by the 
Economie and Social Council, see ECOSOO Res. 756 (XXIX). |The General Assembly 
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on the Rights of the Child.* All of these instruments are organic parts 
of the United Nations human rights program, and comprehensive review 
would give them detailed exposition and appraisal. 

The most important measures yet projected in the fulfillment of the 
Charter provisions are, however, the two proposed Covenants, one on Civil 
and Political Rights and the other on Economic, Social, and Cultural 
Rights, designed as comprehensive definition in the form of treaty obli- 
gation of the principal human rights with respect to which Member states 
are today willing to permit and undertake appropriate international im- 
plementation.°® These Covenants, in one form or another, were studied 
and deliberated by the Human Rights Commission for some eight years 
until the final drafts were completed in 1954. In the same year they were 
submitted for approval to the Third Committee of the General Assembly, 
which has been considering them, article by article, since 1954, and to date 
has adopted, with numerous amendments, the preambles of both conven- 
tions, all the substantive articles of the Covenant on Economie, Social, and 
Cultural Rights, and all the substantive articles of the Covenant on Civil 
and Political Rights." 





has yet to consider the draft declaration. See also U.N. Does. A/5368 and A/5444 
(1963). 

64 For text of the declaration see General Assembly, Res. 1386 (XIV), 14th Sess., 
Official Records, Resolutions, Supp. No. 16 (A/4354), p. 19, and U.N. Doc. A/4249. 
A survey of various declarations and draft declarations is offered in Schwelb, Human 
Rights and the International Community 59-72 (1964). 

665 For the full text of both draft Covenants as prepared by the Commission on Human 
Rights, see its Report of its Tenth Session to the Economie and Social Council, 18th 
Sess, Official Records, Supp. No. 7 (U.N. Does. H/2573; E/CN.4/705), pp. 62-72. 
For the text of the two draft covenants as revised by the Third Committee of the 
General Assembly at the 10th (1955) to 17th (1962) sessions, see U.N. Doc. A/C.3/ 
L.1062 (1963); for the text of the articles revised at the 18th session (1963), see the 
Report of the Third Committee, U.N. Doc. A/5655. For Secretariat annotations on the 
text of the draft covenants, see Doc. A/2929 (1955). For a general discussion of the 
provisions see: Simsarian, ‘‘ Economic, Social, and Cultural Provisions in the Human 
Rights Covenant-—-Revision of the 1951 Session of the Commission on Human Rights,’’ 
24 Dept. of State Bulletin 1003-1014 (1951); Saba, ‘‘Les Droits économiques, sociaux, 
et culturels dans le future Pacte des Droits de l’homme,’’ 78 Journal du Droit Inter- 
national 464—481 (1951); Ch. Malik, ‘‘Human Rights in the United Nations,” 13 U.N. 
Bulletin 248-253 (1952); Simsarian, ‘‘Two Covenants of Human Rights Being 
Drafted,’’ 27 Dept. of State Bulletin 20-23 (1952), and his ‘‘Progress in Drafting 
Two Covenants on Human Rights in the United Nations,’’ 46 A.J.I.L. 710-718 (1952), 

66 Holcombe, in ‘‘The Covenant on Human Rights,’’ 14 Law and Contemporary 
Problems 418 (1949), offers this appraisal: ‘‘It is a project for a piece of international 
legislation, more ambitious and perhaps more important than any other in the history 
of international law.’’ 

87 For the texts of the articles as adopted thus far by the Third Committee of the 
General Assembly, see: General Assembly, Third Committee, 10th Sess., Official Records, 
Report (A/3077); tbid, 11th Sess., Report, pp. 4-21 (A/3525); ibid., 12th Sess., 
Report, pp. 6-14 (A/3764 and Add. 1); ibid., 18th Sess., Report, pp. 4-13 (A/4045); 
ibid., 14th Soss., Report (A/4299); ibid., 15th Sess., Report, p. 10 (A/4625); tbid., 
16th Sess., Report, pp. 14-15 (A/5000); ibid., 17th Sess., Report (A/6365). 

At the 18th Session of the General Assembly (1963) the Third Committee adopted 
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The original plan was for a single Covenant on Human Rights, but in 
ordering two separate covenants the General Assembly recognized that there 
are many fundamental differences between traditional civil and political 
rights and the newly emerging claims to economie, social, and cultural 
benefits—differences in the degree of precision with which definitions and 
standards can be formulated, differences in appropriaté modes of imple- 
mentation, ranging from judicial enforcement and general legislation 
through many forms of community and private action, and differences in 
the resources available and time required for achievement of specified 
standards.®® Because of the central importance that these two Covenants, 
when completed and ratified, will have in the whole United Nations pro- 
gram, it may be worth while to subject to brief examination both the 
specific content of the prescriptions being proposed and the measures of 
enforcement or implementation being discussed. 





TEE Content of PROPOSED UNITED Nations Prescriptions 


For donkise and systematic summary and appraisal of the rights pres- 
ently proposed for inclusion in the two Covenants, it may be helpful to 
outline the content of both Covenants, disregarding for this immediate 
purpose necessary differences in precision of formulation and modes of im- 
plementation, in terms of possible impact on the wide sharing of the basic 
values which were itemized at the beginning of this article for describing 
the growing, common demands of peoples around the globe and the ob- 
jectives of all democratic government, national and international. It is, 
of course, recognized that, because of the interdependence of all values and 
institutional practices in a hierarchy of community processes, the various 
provisions in the Covenants may even in the short run affect more than one 
value and; must in the long run affect all values. Summary in terms of 
the values principally and most immediately affected may, however, serve 
to highlight both the very broad scope of the new protection being proposed 











i 
Arts. 2 and 4 of the draft Covenant on Civil and Political Rights | land decided to insert 
an article on the rights of the child following Art. 22 of that Covenant, The Third 
Committee also adopted a provision on the right to freedom from hunger to be added 
as par. 2 of the combined Arts. 11 and 12 of the draft Covenant on Economic, Social 
and Cultural Rights (U.N. Doc. A/5655, Report of the Third Committee). See draft 
Covenants rèprinted below, p. 857. 

08 General Assembly, Res. 421 (V) E, 5th Sess, Official Records, Resolutions, p. 48 
(1950). The Soviet bloe throughout pressed for a single Covenant, Doc. E/CN.4/ 
SB. 269, p. 10; General Assembly, Third Committee, 6th Sesa., Official Records, A/C.3/ 
SR. 868, p. 430. See algo the statement of the delegate of Chile, Doe. H/CN.4/8R, 267, 
p. 7; Joint proposal of Chile, Egypt, Pakistan and Yugoslavia, Doe. A/C.8/L.182 (Nov. 
30, 1951). 

69 General Assembly, Res. 543 (VI), 6th Sess., Official Recoräl, p. 36; Third Oom- 
mittee, 6th Bess., Official Records, Report, pp. 10-12 (A/1212). See also statement of 
delegates of the United Kingdom (Docs. E/ON.4/8R.268, p. 4, and A/C.3/8R.361, 
p- 87), United States (Doc. A/C.8/SR.861, p. 78), France (Doc, A/O.8/SR. 368, p. 
98), New Zealand (Doc. A/O.8/SR.867, p. 121), and Denmark | (Doc. A/0.8/SR.862, 
p. 89); further, Doe. E/CN.4/529, pp. 13-16. | 

i 
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for the individual human being and some surprising omissions of tra- 
ditional rights. We proceed value by value, in the order listed at the 
beginning of the article.” 


Power 


An abundance of provisions in the Covenant on Civil and Political 
Rights, as might be expected, bear directly upon the sharing of power. 
Article 6(1) precludes arbitrary deprivation of life, and Article 9(1) 
arbitrary arrest and detention. Article 12 seeks to establish freedom of 
movement 7? and choice of residence within a state, freedom to leave and 
re-enter one’s own country, as well as to leave another country, and freedom 
from arbitrary exile. Article 14 provides that all persons shall be equal 
before courts or tribunals and stipulates certain procedures for fair 
trials; ™ Article 16 asserts that ‘‘everyone shall have the right to recog- 
nition everywhere as a person before the law’’; and Article 24 establishes 
that ‘‘all persons are equal before the law” and that 


the law shall prohibit any discrimination and guarantee to all persons 
equal and effective protection against discrimination on any ground 


70 The summary we here make is basically in terms of the draft covenants ag pre- 
sented by the Commission on Human Rights in the Report of its Tenth Session to the 
Economie and Social Council, 18th Sess., Official Records, Supp. No. 7 (U.N. Docs. 
E/2573; E/CN.4/705), pp. 62-72 (1954). Any significant changes or additions made 
by the Third Committee of the General Assembly in adopting the articles will also be 
specified in the footnotes. 

71 The Third Committee hag made additions to Art. 6 which provide that sentence 
of death may not be imposed on people below 18 years of age, as well as on pregnant 
women, and that ‘‘nothing in this article shall be invoked to delay or to prevent the 
abolition of capital punishment by any state party to the covenant.’’? For amended 
text of Art. 6, see General Assembly, Third Committee, 12th Sess., Official Records, 
Report, p. 14 (A/3764 and Add. 1). 

72 The British delegate doubted whether freedom of movement was a basic right 
(Doc. E/CN.4/8R.815, p. 5); the Australian delegate even moved for its deletion 
(ibid., p. 6); ‘f... freedom of speech, the right of association, and human rights in 
general would be an illusion,’’ asserted correctly the Indian delegate, ‘‘if the right 
to liberty of movement was not ensured.’’ (Doc. B/ON.4/8B.316, p. 5.) The Third 
Committee amended Art. 12 so as to stipulate more clearly that ‘‘no one may be arbi- 
trarily deprived of the right to enter his own country’’ and to provide that this right 
is not to be subject to any of the restrictions set forth in the article’s first paragraph. 
For the amended text of Art. 12, see General Assembly, Third Committee, 14th Sess., 
Official Records, Report (A/4299). 

73 For a justified criticism of the ambiguity of the conception of a erime, see the com- 
ment of the delegates of Belgium (Doc. E/ON.4/8R. 810, p. 14) and of France (Doe. 
E/CN.4/L.182, p. 15). The amendments of the Third Committee to Art. 14 have added 
to the minimum guarantees to which an accused is entitled the right ‘‘to communicate 
with counsel of his own choosing,’’ the right ‘‘to be tried without undue delay,’’ and 
the right ‘‘to be tried in his presence.’’ The amendments also provide protection 
against double jeopardy, and guarantee convicted persons the right to review of their 
convictions and sentences by a higher tribunal. For the amended text of Art. 14, see 
General Assembly, Third Committee, 14th Sess., Official Records, Report (A/4299). 
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such as race, colour, sex, language, religion, political, or other opinion, 
national or social origin, property, birth, or other status. 

Article 3 adds a further understanding by the parties “to ensure the equal 

rights of men and women to the enjoyment of all civil and political rights 

set forth in this covenant.’’ Article 23, moreover, significantly provides 
that ‘‘every citizen shall have the right and the opportunity,” without 
irrelevant distinctions (specified in Article 2) and ‘(without unreasonable 
restrictions,” ‘‘to take part in the conduct of public affairs, directly or 
through freely chosen representatives,” ‘‘to vote and be-elected at genuine 
periodie elections held by universal suffrage and by/|secret ballot and 
guaranteeing the free expression of the will of the electors,’’ and to have 

‘“gacess, on general terms of equality, to public service in the community.” 

Article 15 seeks to prevent punishment for crimes retroactively declared. 

Article 19; offers protection for freedom of opinion and expression, Article 

20, for freedom of peaceful assembly, and Article 24, for freedom of 

association. Article 18 prohibits the arbitrary expulsion of aliens.” 

The provisions of the Covenant on Economic, Social and Cultural rights 
bear less directly on power, but Article 2(2), which imposes a guarantee 
that the rights enunciated in the Covenant ‘‘will be exercised without dis- 
tinction of any kind,’’ and Article 8, which undertakes to ensure ‘‘the free 
exercise of the right of everyone to form and join local, national, and inter- 
national trade unions of his choice,” ™ affect access to si bases of effective 
power in any community. 

One perhaps unfortunate inclusion in both Cees is the amorphous 

Article 1, on ‘‘self-determination,’’’’ which purports to give to “al — 

peoples and all nations” the ‘‘right of self-determination, namely the right 


t Art. 24, as first drafted, established a general eqnality clause applicable to all 
rights, and’ not merely to those recognized by the Covenants. 'Bee comments of the 
delegates ot Yugoslavia (Docs. H/ON.4/8B.326 and E/ON.4/8R.827, pp. 7-8), India 
(Doe. E/CN. 4/8R.327, p. 4), and of Lebanon (Doc. E/ON.4/8R.327, p. 9). For more 
recent developments, see note 81 below. 

16 Of. Art. 82 et seg. of the Convention on Refugees. 

76 The Third Committee made significant amendments to Art. 8. Amended Par. 1 a 
includes the texts basically as originally proposed by the Homan Rights Commission. 
Par. 1 b preserves the right of unions to form national federations or confederations 
and the latter to form international union organizations. Par. 1 e protects the right 
of unions to function freely, subject only to legal restrictions necessary ‘‘to national 
security and order or for protection of the rights of others.’’ | Par. 1 d secures the 
right to strike when done in conformity with the laws of the country. Par. 2 permits 
‘awful restrictions”? of these rights by the armed forces, police, | or administration of a 
state. For the amended text of Art. 8, see General Assembly, Third Committee, 11th 
Sess., Official Records, Report, pp. 11-12 (A/3525). 

17 For criticism of the ambiguity of terms and the problems involved, see Nisot’s 
statement (Doc. E/CN.4/8R.252). See also Secretary General/s Memorandum: The 
Principle of Self-Determination in Relation to Chapters XI, XII, and XIII of the 
Charter (Doe. E/ON.4/662, April 16, 1952); and his Note: The! Right of Peoples and 
Nations to Self-Determination (Doc. H/ON.4/516, March 2, 1961). Art. 1 underwent 
considerable re-wording at the hands of the Third Committee. For the revised text 
see General Assembly, Third Committee, 10th Sess., Official Records, Report (A/3077). 
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freely to determine their political, economic, social and cultural status,’’ 7° 
and adds that the ‘‘right of peoples to self-determination shall also include 
permanent sovereignty over their natural wealth and resources.” In ab- 
sence of a clear definition of peoples and of recognition that there are com- 
munity responsibilities that transcend varying anachronistic indicia of 
‘nations, deference to this vague doctrine can do much harm to the 
cause of a world order in which individual freedoms are secure, and the 
appropriateness of including such a doctrine in a Covenant defining indi- 
vidual freedoms is highly questionable.*° It should also be noted that 
neither Covenant contains provisions, as did the Universal Declaration of 
Human Rights, for protection of nationality or freedom to change na- 
tionality, or for political asylum. 


Respect 


Provisions in the Covenant on Civil and Political Rights designed to 
promote respect for the inherent dignity of the human being are compre- 
hensive in their range. Article 2(1) commits each ratifying state to en- 
suring ‘‘to all individuals within its territory and subject to its jurisdic- 
tion” the rights recognized in the Covenant ‘‘without distinction of any 
kind, such as race, colour, sex, language, religion, political or other opinion, 
national or social origin, property, birth, or other status,’’ and, as indi- 
cated above, Article 24 prohibits ‘‘any discrimination’’ with respect to any 
rights, even those not embodied in the Covenant, on such grounds,** Article 
25 guarantees to members of ethnic, religious, or linguistic minorities the 
right, in community with other members of their group, to enjoy their own 
culture, profess and practice their own religion, or to use their own 
language. Article 7 forbids torture, cruel and inhuman treatment or 
punishment, and involuntary medical or scientific experimentation. Article 


78 Doc. H/ON.4/8R. 268, p. 4, comment of the French delegate stressing the democratic 
means by which the right to self-determination must be exercised. 

79 Comment on the relationship between the right to self-determination and subversive 
activities and treason; see Doc. E/CN.4/8R.261, p. 8. 

80 See relevant comments by Oassin (France) (Doc. B/CN.4/SR.253), by the delegates 
of the United Kingdom (Doc, A/O.3/8R.642), of The Netherlands (Docs. A/C.3/8E. 
567, A/C.3/8R.642), of Canada (Does. A/C.3/8R.570, A/0.3/SR.645) and of Australia 
(Docs. A/C.3/8R.564, A/C.3/8R.647). Bee also Roosevelt, ‘‘The Universal Validity 
of Man’s Right to Self-Determination,’’ 27 Dept. of State Bulletin 917 (1952). 

81 This provision underwent a fundamental change in the Third Committee, which 
inserted the words ‘‘In this respect’’ at the beginning of the second sentence of Art. 
24, which now reads: 

‘AJl persons are equal before the law and are entitled without any discrimination 
to equal protection of the law. In this respect the law shall prohibit any discrimination 
and guarantee to all persons equal and effective protection. . ..’’ 

As amended, the text does not prohibit all types of discrimination, particularly dis- 
crimination in private relations. The text as it now stands prohibits discrimination 
only in respect of the principle of equality before the law and in respect of equal 
protection of the law. The restrictive amendment was proposed by the United Kingdom 
and Greece and adopted in a roll-call vote of 86 to 30, with 11 abstentions. See Report 
of the Third Committee, 16th Sess., Doc. A/5000, pars. 105, 110 and 114, 
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8 prohibits slavery, servitude, and forced or compulsory|labor. Article 11 
bars imprisonment ‘‘merely on the ground of inability to fulfill a con- 
tractual obligation.” Articles 16 and 24 secure personality and equality 
before the law. Article 17 stipulates both against ‘‘arbitrary or unlawful 
interference” with ‘“‘privacy, home, or eorrespondence’’ and ‘‘unlawful 
attacks’’ upon ‘honor and reputation,” and requires the ‘‘protection of 
the law against such interference or attacks.” Mention! may be made also 
of requirements in Article 10 that ‘‘all persons deprived of their liberty 
shall be treated with humanity’’ and that ‘‘accused persons shall be segre- 
gated from convicted persons.’’ 82 

The Covenant on Economic, Social and Cultural Rights contains, as 
indicated, a general guarantee of all rights enunciated in it ‘‘without dis- 
tinction of any kind,” and, in Article 3, a special undertaking ‘‘to ensure 
the equal right of men and women’’ to the enjoyment of| all rights set forth 
in the Covenant. | 

Enlightenment | 

In the Covenant on Civil and Political Rights Atel 19 provides that 
everyone ‘shall have the rights ‘‘to hold opinions without interference’’ 
and to ‘‘freedom of expression,’’ which latter right shall include ‘‘freedom 
to seek, receive and impart information and ideas of all kinds, regardless 
of frontiers’’ through all media. Article 18 includes ‘‘freedom of thought”? 
among freedoms protected.* 

The Covenant on Economic, Social and Cultural Rights offers more 
positive formulations. Article 14t recognizes ‘‘the right of everyone to 
education” and to an education which will encourage! ‘‘the full develop- 
ment of the human personality,” strengthen ‘‘respect for human rights and 
freedoms,’’ promote ‘‘maintenance of peace,” and enable ‘‘all persons to 
participate effectively in a free society.” Primary ‘education is to be 
“‘eompulsory and available free to all’’; secondary jeducation is to be 





22 The Thirā Committee added to Art. 10 the provision that accused juvenile persons 
be separated from adults, be brought as speedily as possible to' trial, and be accorded 
treatment appropriate to their age and legal status. For the amended text of Art. 10, 
see General Assembly, Third Committee, 13th Sess., Official Records, Report, p. 12 
(A/4045) 

88 The Third Committee added a paragraph to Art. 18 which provides for the liberty 
of parent and legal guardians to ensure the religious and moral education of their 
children in conformity with their own convictions. For the ‘amended text of Art. 
18, see General Assembly, Third Committee, 15th Sess., Official! Records, Report, p. 10 
(4/4625) ' 

84 The Third Committee added a provision to Art. 14 to the effect that ‘‘the develop- 
ment of a|system of schools at all levels shall be actively pursued, an adequate fellowship 
system shall be established, and the material conditions of the, teaching staff shall be 
continuously improved.’’ It also added a stipulation that no part of Art. 14 should 
be construed as interfering with the liberty of individuals and private bodies to eatab- 
lish educational institutions, subject to the principles of par. 1 and to the minimum 
standard of education of the state. For the amended text of Art. 14, see General 
Assembly; Third Committee, 12th Sess, Official Records, Report, p. 6 (4/8764 and 
Add, 1), 1 
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“generally available” and made ‘‘progressively free’’; higher education is 
to be ‘‘equally accessible to all’? and made ‘‘progressively free”; and 
fundamental education for all who have not completed primary education 
is to be ‘‘encouraged as far as possible.” The freedom of parents to choose 
private schools is preserved. In Article 15 each state which has not 
achieved compulsory, free primary education undertakes ‘‘within two 
years, to work out and adopt a detailed plan of action for the progressive 
implementation’’ of the principle. Article 16 includes stipulations for 
“the right of everyone” to take part in cultural life and ‘‘to enjoy the 
benefits of scientific progress and its applications,’’ for the taking of neces- 
sary steps ‘‘for the conservation, the development and the diffusion of 
science and culture,” and for respecting ‘‘the freedom indispensable for 
scientific research and creative activity.’’®® 


Wealth 


In the Covenant on Economic, Social, and Cultural Rights, Article 6 
recognizes the ‘‘fundamental right of everyone to the opportunity, if he 
so desires, to gain his living by work which he freely accepts,” ®” and in- 
cludes among the steps to be taken in implementing this right 


programmes, policies and techniques to achieve steady economic de- 
velopment and full and productive employment under conditions safe- 
guarding fundamental political and economic freedoms to the indi- 
vidual. 


Article 7 requires, as one of the ‘‘just and favorable conditions of work,” 
remuneration which provides ‘‘all workers as a minimum’? with both ‘‘fair 
wages and equal remuneration for work of equal value * without distinc- 


85 It should be noted that Art. 15, providing for implementation of compulsory 
primary education, is the only artiele of the Covenant on Economic, Social and Cul- 
tural Rights which provides for a positive obligation accompanied by a precise time 
limit for its implementation. Doc, H/CN.4/SR.201, p. 9. See tbid., pp. 11, 13, 14. 

86 The amendments made to Art. 16 by the Third Committee secured the right of 
everyone ‘‘to benefit from the protection of the moral and material interests resulting 
from any scientific, literary, or artistic production of which he is the author,’’ and also 
provided that ‘‘the states parties to the Covenant recognize the benefits to be derived 
from the encouragement and development of international contacts and cooperation in 
the scientific and cultural fields.’? For the amended text of Art. 16, see General 
Assembly, Third Committee, 12th Sess, Official Records, Report, p. 10 (A/3764 and 
Add. 1). 

87 The Joint Yugoslav-Uruguayan draft proposal (Doe. E/ON.4/L.68/ Rev. 1), though 
stressing the element of freedom, suggested an explicit recognition of the right to work: 
“í Everyone has the right to work: that is, everyone should be granted the right to 
obtain employment in order to earn his living by work which he freely acceptas.” As 
to the right of aliens to work, see the positive comments of delegates of the United 
States, Chile, and Greece (Doc. E/ON.4/8R.272). See also Commission on Human 
Rights, Activities of the United Nations and of the Specialized Agencies in the Field 
of Economie, Social, and Cultural Rights (Doc. B/CN.4/364/Revy. 1), p. 146, pars. 49-61 
(1952). 

as Cf. Yugoslavia’s amendment (Doe. E/CN.4/L.63/Rev. 1) proposing to tie up 
‘fair wages’? with the cost of living and profita of the enterprises. 
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tion of any kind,’’ and ‘‘a decent living for themselves and their families.’’ 
Article 8 protects 


the free exercise of the right of everyone to form and join local, na- 
tional) and international trade unions of his choice for the protection 
of his: economic and social interests. | 
The most obvious omissions are those of the right to own property and 
of protection against arbitrary deprivations of property.®* Article 17 of 
the A Declaration provides that ‘‘everyone hag the right to own 
property alone ag well as in association with others’’ and that ‘‘no one 
shall be arbitrarily deprived of his property.’’ Some protection of indi- 
vidual claims to resources may be necessary to protect jother freedoms in 
a world of increasing governmentalization, centralization, concentration, 
and pureaucratization, and it should not be impossible to draft an article 
which would both protect the individual against arbitrary confiscation and 
yet permit community ‘‘nationalization’’ in appropriate instances,.°° 








Well-Being (Safety, Health) 


Two articles in the Covenant on Civil and Political Rights stipulate 
certain minimal protections. Article 6, as has been seen, protects against 
arbitrary deprivation of life, and imposes certain limits'on capital punish- 
ment; ®t and Article 7 prohibits torture, inhuman and dégrading treatment 
or nanishiment and medical or scientific eeprimentation without free con- 
sent. 
- In the Covenant on Economic, Social and Cultural Rights, Article 18 
defines health as ‘‘a state of complete physical, mental and social well- 
being,” recognizes ‘‘the right of everyone to the enjoyment of the highest 
attainable standard of health,’’ and prescribes a definite series of steps to 
be taken to promote the full realization of this right. Article 7 stipulates 

r “safe and healthy working conditions” and for ‘‘rest, leisure and 
reasonable limitation of working hours and periodic holidays with pay.’’ 
Article 10 seeks special protections for motherhood, children, and young 
persons.°*| Article 11 recognizes ‘‘the right of everyone to adequate food, 


89 Proposals of France (Doc. E/ON.4/L.66; comment, Doe. E/ON.4/SB.302) ; United 
States (Doc. £/ON.4/599), and Uruguay (Doo. E/ON.4/603). See, however, the state- 
ment of the Chilean delegate (Doc. B/ON.4/8R.803, p. 8). See also the proposal of the 
United States (Doe, H/ON.4/L.313), revised (Doc. E/ON.4/L.318/Rev. 1), the amend- 
ments to it proposed by Egypt, India, and Lebanon (Doc. B/CN.4/L. 316); the alterna- 
tive proposal by Ohile (Doe. E/CN.4/L.820/Corr. 1); and the text proposed by the sub- 
committee (Doc. H/ON.4/l. 821). 

90 More recent attitudes in the United Nations are reflected in| the General Assembly 
Resolution of Dec. 14, 1962, on Permanent Sovereignty over Natural Resources. See 
Doc. A/BES/1803 (XVII); 57 A.J.LL. 710 (1963). 

31 Art. 6/in its early drafting explicitly applied an snterntionbl standard, admitting 
capital punishment only if the laws imposing it are ‘‘not contrary to the principles of 
the Universal Declaration of Human Rights or the Convention on the Prevention and 
Punishment of the Crime of Genocide.’’ For recent changes, see General Assembly, 
12th Bess., Report of Third Committee (U.N. Doe. A/3764), pars. 85, 102 and 120. 

92 The Third Committee has added to Art. 10 the more presse stipulation that, 
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clothing, and housing.’’®* Article 9 adds a right to social security; and 
Article 12 generalizes a right ‘‘to an adequate standard of living and the 
continuous improvement of living conditions.’’ 


Shall 


Many of the provisions concerning enlightenment bear equally upon 
skill. In the Covenant on Economic, Social and Cultural Rights, Article 
14, with its detailed provisions for education, Article 16, with its emphasis 
upon the conservation, development, and diffusion of science and culture, 
and Article 8, protecting the right to form and join trade unions, are 
particularly relevant. i 


Affection 


Article 10 (3) of the Covenant on Economic, Social and Cultural Rights 
states that ‘‘the family, which is the basis of society, is entitled to the 
widest possible protection” and is ‘‘based on marriage, which must be 
entered into with the free consent of the intending spouses.” Article 
22 of the Covenant on Civil and Political Rights reiterates these points and 
adds that the right of men and women of marriageable age to marry and 
to found a family shall be recognized. It also requires the parties to direct 
their legislation ‘‘towards equality of rights and responsibilities for the 
spouses as to marriage, during marriage, and at its dissolution,” and to 
lay down ‘‘social measures for the protection of any children’’ in cases of 
the dissolution of marriage. 


Recittude 


Freedom of belief gets comprehensive protection in Article 18 of the 
Covenant on Civil and Political Rights.°* This establishes a right. to 
‘‘freedom of thought, conscience and religion’’ and provides that this right 


shall include freedom to maintain or to change his religion or belief, 
and freedom, either individually or in community with others and in 
public or private, to manifest his religion or belief in worship, ob- 
servance, practice and teaching. 


It is added that ‘‘no one shall be subject to coercion which would impair 
his freedom to maintain or to change his religion or belief’’ and that 


freedom to manifest one’s religion or beliefs may be subject only to 
such limitations as are prescribed by law and are necessary to protect 


during a reasonable period before and after childbirth, mothers should be accorded paid 
leave from work or leave with adequate social security benefits. For that revised text 
of Art. 10, see General Assembly, Third Committee, 11th Sess., Official Records, Report, 
p. 17 (4/3525). f 

28 The Third Committee decided to amalgamate Arts. 11 and 12. The new combined 
article retained basically the same wording as the original two. For its text, see tbid., 
p. 19. At the 18th Session the Third Committee added a provision on the right to 
freedom from hunger to the combined Arts, 11 and 12. U.N. Doe. A/6655, Annex. 

94 For the amendments made to Art. 18 by the Third Committee, see note 88 above, 
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publi¢ safety, order, health, or morals or the fundamental rights and 


freedoms of others. 


Authorized Derogations 
| 


It remains to mention certain provisions in the Covenant on Political 
and Civil| Rights designed to permit a nation state. under conditions of 
necessity to derogate from the high standards otherwise demanded by the 
Covenant.; Article 4 provides that, in ‘‘time of public emergency which 
threatens the life of the nation and the existence of whith is officially pro- 
claimed,’’ |states 

may take measures derogating from their obligations under this Cove- 
nant to the extent strictly required by the exigencies of the situation, 
provided that such measures are not inconsistent with other obligations 
under international law and do not involve cr grep solely on 
the ground of race, colour, sex, language, reli or social origin. 
No derogations may be made from certain rights—such as those relating 
to protection from arbitrary deprivation of life and to freedom from tor- 
- 








ture, inhuman punishment, slavery, and so on—~and a state ‘‘availing itself 
of the right of derogation” must ‘‘inform immediately the other states 
Parties to! the Covenant through the intermediary of the Secretary-Gen- 
eral, of the provisions from which it has derogated, the reasons by which 
it was actuated and the date on which it has terminated such derogation.’’ 
Several articles contain, in addition, a general qualification that the rights 
they seek to protect may be limited, though only by law, in the interests of 
national security and public safety, order, health and morals.** The possi- 
bility that these necessary provisions may be abused| is obvious’? and 
probably avoidable only if comprehensive measures of international im- 
plementation are achieved.*” 





Throughout both Covenants runs explicit recognition that the protection 
of humanjrights is ‘‘the foundation of freedom, justice, and peace in the 
world,’’ and taken in sum, despite all omissions and ambiguities, it is obvi- 
ous that the two Covenants represent a most substantial achievement in 
prescribing, for implementation by appropriate national and international 
authority, both new protection for individual human rights and the general 
conditions of a free, peaceful, and abundant world soci ety.” 





95 These general qualifications are rather haphazardly itemized in the various articles. 
See Art. ia Art. 18, par. 8, Art. 19, par. 8, Art. 20, Art. 21. 

96See comment of Malik (Lebanon), Doc. E/CN.4/88.86, p. |18. 

97 A less (defendable derogation would have been established if one of the proposed 
federal-state clauses had been accepted. See proposal of Australia and India (Doe. E/ 
2447, Annex IT, Sec. B, No. III). It is difficult to see why one nation state should, 
because of peculiarities in internal constitutional structure (sometimes more alleged 
than real), seek or be allowed to assume lesser obligations with rerpect to human rights 
than other nation states. The Third Committee of the General Assembly has not yet 
considered Art. 27 of the Covenant on Economie, Social, and Cultural Rights or Art. 
52 of the Covenant on Civil and Political Rights. 

98 Certainly the eompletion and ratification of the two Coyenants, as presently 
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ENFoRCcEMENT Mzasures PROPOSED 


The most difficult problem still confronting the framers of the United 
Nations’ human rights program is that of devising effective procedures for 
enforcement. Since the two Covenants are designed as treaty obligations 
and contain express promises by the parties to enact all necessary legisla- 
tion and take other appropriate measures to secure the stipulated rights, 
any failures in performance that can be proved will of course make available 
to the other parties to the Covenants all the sanctions that are ordinarily 
available for violation of treaty obligation.** The representatives of the 
Soviet Union and its satellites have contended from the beginning that no 
other measures of enforcement are needed or admissible, and that the 
establishment of any special international machinery for the implementa- 
tion of human rights prescriptions would be an invasion of the ‘‘domestic 
jurisdiction” and ‘‘sovereignty’’ of nation states! The other Members 
of the United Nations have, however, rejected this argument and many 
proposals have been made for new machinery of implementation. 

With respect to the Covenant on Economic, Social and Cultural Rights, 
early proposals reflected the general expectation that, since achievement is 
to be ‘‘progressive’’ over a period of time, implementation will be sought, 
not by complaints and hearings, but rather by an elaborate series of re- 
ports and comments, with performance being sanctioned by the attendant 
publicity. Provisions to this effect were included in Articles 17-25 of the 
draft Covenant as finally submitted for approval in 1954 by the Commis- 
sion on Human Rights to the Third Committee of the General Assembly. 

With respect to the Covenant on Civil and Political Rights, the pro- 
posals made involve a more radical break with traditional reliance upon the 
initiative of nation states, and include provision for complaints, investiga- 
tion, hearings, and agreement to abide by decisions in particular instances 
of international authority. A brief survey of the various proposals re- 
veals a gradual shift in attitude from emphasis upon negotiation and 
conciliation to more realistic conceptions which recognize the individual 





proposed, by the nation states of the world could not rationally be construed to worsen 
such conditions. Both Covenants provide that no provision ‘‘may be interpreted as 
implying for any state, group or person any right to engage in any activity or perform 
any act aimed at the destruction of any of the rights and freedoms recognized herein 
or at their limitation to a greater extent than is provided for in this Covenant,’’ and 
that there shall be ‘‘no restriction upon or derogation from any of the fundamental 
human rights recognized or existing in any contracting state pursuant to law, conven- 
tions, regulations or custom on the pretext that the present Covenant does not recognize 
such rights or that it recognizes them to a lesser extent.’’ See Art. 5 of both Cove 
nants. 

99 Under the U.N. Charter, deprivations of human rights which amount to threats 
to peace may, of course, authorize invocation of a vast range of collective procedures. 
(See Arts. 10, 11, 14 and 39-42 of the Charter; also General Assembly Res. 377 (V) 
Uniting for Peace, 5th Bess., Official Records, Resolutions, p. 10 (1950); 45 AJ... 
Supp. 1 (1951). 

100 Does. A/C.3/SR.407, pp. 368, 872, 373; A/C.8/8R.394, p. 280; A/0.3/8R.565, 
p. 110. 
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human being as a formal ‘‘subject’’ of international law, as well as an 
effective participant in the world power process, and seek to confer upon 
him the competency effectively to claim his own rights. 

The most far-reaching of early proposals was made by Australia. This 
was submitted while the Universal Declaration of Human Rights was being 
formulated and was made in connection with the Paris Peace Conference 
of 1946 and the Peace Treaties of the Allied and Associated Powers with 
Bulgaria, | Finland, Hungary, Italy, and Rumania. | The proposal en- 
visaged the protection of human rights by strictly judicial procedures, and 
sought to! confer original and appellate jurisdiction on an international 
court in all disputes concerning the application and interpretation of the 
Universal, Declaration, the Peace Treaties, and any other international 
treaties or conventions in the same field. It extended a right of access 
to the “a not only to states but also to individuals and groups of indi- 
viduals. The effectiveness of proceedings was to be guaranteed by a com- 
mitment of the states, parties to the undertaking, to enforce orders or 
judgments by the court in favor of a complainant within their jurisdiction. 

The United States Delegation, reacting to the Australian proposal, put 
forth a preliminary plan for implementation based on negotiations between 
states, with assistance from the Secretary General and from special small 
committees appointed by the Human Rights Commission to facilitate a 
settlement? This was followed up by a revised draft, submitted by the 
United States and the United Kingdom, which determined, among other 
things, a|time limit for submission by accused states|of observations in 
response to complaints, and offered details for replacing| the proposed small 
committees by a Special Human Rights Committee. | 

A more elaborate joint proposal of France, India, the United Kingdom, 

101 For PN discussion, see MacChesney, ‘‘International ‘Protection of Human 
Rights in the United Nations,’’ 47 Northwestern U. Law Rev. 198-223 (1952); U.N. 
Secretary General, Memorandum, Draft International Covenant on Human Rights, 
Measures of Implementation, Docs. B/ON.4/580 and H/CN. 4/530, Add. 1 (March 16, 
17, 1952).: A particularly incisive analysis appears in Holeombe, ‘«The Covenant on 
Human Rights, ’? 14 Law and Contemporary Problems 413 (1949). See also the Secre- 
tary General’s explanatory paper cited in note 27 above. | 

102 The original Australian proposal (Doc. E/CN.4/15, Feb. 5,'1947) suggested juris- 
diction of the proposed international court only in disputes concerning human rights and 
freedoms as formulated by the Declaration. For further discussion and arguments, 
see Working Group on Implementation of the Commission on Human Rights, Report 
(Doe. E/ON.4/53), pars. 25-33, 31-32; Annex C of the Report! of the Second Session 
of the Commission on Human Rights, Doc. H/600. 

108 The (original Australian proposal was further olaborated in Australia’s Draft 
Statute of| an International Court of Human Rights (Doce. E/N. 4/80.1/27, May 10, 
1948); see especially Art. 19. Cf. also the Secretary General|’s Note: International 
Court of Human Rights (Doe. E/CN.4 /521). 

104 Doe. |E/ON.4/87 (Nov. 26, 1947). 

106 Doe. |B /CN.4/274; see, however, the Freneh proposal (Doe, E/CN.4/82, Add. 10/ 
Rev. 1) suggesting a special committee competent alao to receive petitions from indi- 
viduals and non- governmental organizations; for further elaboration, see Doe. E/ 
ON.4/147. 
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and the United States, on May 9, 1950,1% strongly influenced the final 
form of certain draft proposals for measures of implementation tentatively 
agreed upon by the Human Rights Commission at its Sixth Session. These 
tentatively accepted proposals, which also appear in the final draft of the 
Covenant on Political and Civil Rights, establish a Human Rights Com- 
mittee, composed of nine members to be selected by the International 
Court of Justice from a panel of specially qualified nominees, and author- 
ize one ratifying state to invoke the good offices of the Committee against 
another ratifying state after the failure of prescribed direct negotiations 
as to an alleged violation of the Covenant.” The Committee is empowered, 
‘when available domestic remedies have been invoked and exhausted in the 
case,” to ‘‘call upon the States concerned to supply any relevant in- 
formation,’’ to ask the Economic and Social Council to ‘‘request the Inter- 
national Court of Justice to give an advisory opinion on any legal ques- 
tion,’’ and to ‘‘ascertain the facts and make available its good offices to 
the States concerned with a view to the friendly solution of the matter.’’ 
The Committee is ordered to make a report, not later than eighteen months 
after receiving notice of violation, to the states concerned and to the Seere- 
tary General, for publication. If a solution is reached, the Committee is 
to confine its report ‘‘to a brief statement of the facts and of the solution 
reached.’’ If a solution is not reached, the Committee shall state ‘‘its con- 
clusions on the facts and attach thereto the statements made by the parties 
to the case.” The powers of the Committee for investigation and for mak- 
ing recommendations are obviously most limited and the only sanction pro- 
posed is that of world opinion. 

These tentative proposals, after their first formulation, were sharply 
criticized in many official and unofficial quarters for denying the right of 
complaint to individuals, groups of individuals, and various associations ; + 
and, finally, during its Fifth Session, the General Assembly, in Resolution 
421 (V), proposed recognition of this right of individuals and associations, 
and requested the Economic and Social Council and the Human Rights 
Commission to draft appropriate provisions for insertion either in the 
Covenant itself or in a separate protocol. 

The United States Delegation, in response to this resolution, proposed a 
separate protocol (later withdrawn), granting the Human Rights Com- 
mittee jurisdiction to receive written petitions from individuals and cer- 
tain non-governmental international associations.1°° The Committee was 


108 Doe. E/ON.4/474. 

107 Commission on Human Rights, Report of the Eighth Session, cited note 53 above, 
at 50-54, 

108 See, for instance, Doc. A/O.8/8R.406, pp. 361-362; Lauterpacht, note 1 above, p. 
287; Cassin, ‘‘L’Homme, Sujet de Droit International et la Protection des Droits de 
l'Homme dans la Société Universelle,’? in La Technique et les Principes du Droit 
Publie—Etudes en 1’Honneur de G. Seelle 87 et seg. (1950). 

For an historical survey of the right of petition on the international level, see 
U.N, Secretary General’s Report: The Right of Petition (Doc. E/CN.4/419). 

109 Doe. E/CN.4/557; see also draft proposals of Chile (Doe. A/O.8/1.81); Ethiopia 
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o ‘‘determine which of the petitions received warrant: detailed examina- 
tion,” anil with respect to these it was to have substantially the same 
powers it has with respect to complaints from ratifying; states. 

For strengthening the protocol proposed by the United States, Uruguay 
offered an amendment, for which much can be said, creating an ‘‘office of 
the United Nations Attorney-General for Human Rights. nuo The pro- 
posed ey General would be entitled 


to appear before the Human Rights Committee in connection with any 
case which, in his opinion, raises a problem of grave public interest, 
and to put to the Committee, either orally or in writing, the argu- 
ments i in defense of such public interest. 


He would also be empowered to ‘‘request the Committee to summon and 
hear witnesses and to ask for the communication’? of relevant documents 
and to appear before the International Court u Justice in appropriate 
cases. 1 

An earlier proposal by Uruguay, reprinting. the greatest concessions 
yet offered from nation state sovereignty, would confer even greater powers 
upon a Wnited Nations Attorney General (or High Commissioner) for 
Human Rights.“* According to this proposal, the Attorney General would 
be authorized, as part of a comprehensive and carefully worked out plan, 
to collect and examine all information relevant to the enforcement of 
human rights, to conduct, prior to any violation and with the consent of 
the state, studies and inquiries on the spot, and to initiate consultation 
with states concerned on situations likely to conflict with their commit- 
ments. With the occurrence of an alleged violation of human rights, he 
would be/further authorized ‘‘to conduct an inquiry within the territory 
under the jurisdiction of the State Party concerned’’ and ‘to summon and 
hear witnesses and to call Tor the production of documents and other ob- 
jects pertaining to the case.’ 

The final proposal made in the Commission on waned Rights was in- 
troduced by France at the Tenth Session. It reflected'the growing recog- 
nition in| the Commission that a general unconditional provision on the 
right of petition was not likely to be approved at that time, and it thus 
sought at least to make some provision for the eventual realization of that 
right. The proposal stipulated that no provision in the Covenant 








and France (Doc. A/O.3/L.78); Israel (Doc. A/C.8/L.91 (Dee. 1)); and Uruguay 
(Dos. A/Cj3/L. 93). 

110 Doe. |H/CN.4/606/Rev. 1; see, however, U. 8. objection, Doe. A/C.3/SB. 407, 
p- 369; also Doc. A/AO./3/564. For a comparative table of various proposals on 
measures of implementation and Protocol on Petitions, see Docs. E/CN.4/617 and Add. 1. 

111 See also, however, the later proposal submitted jointly by Uruguay, Chile, Egypt, 
and the Philippines (Docs. E/CN.4/L.341 and H/CN.4/L.341/Rev. 1), which does not 
provide for an office of U.N. Attorney General, but does secure to individuals and 
organizations the right of petition. | 

112 Doe. B/CN. 4/549. Bee also Commission. on Human Rights, Report on its Tenth 
Session to'the Economic and Social Council, 18th Sess., Official Reeords, Supp. No. 7 
(U.N. Docs. E/2578; B/ON.4/705), pp. 74-78. | 
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shall prevent the Committee from dealing with any matter concerning 

the alleged violation of human rights by a State which is a party to 

international instruments other than the present Covenant, which 

recognize the competence of the Committee to examine complaints from 

ve States Parties to the said instrument or from sources other than 
tateg.!1! 


Of the various enforcement proposals briefly discussed, the least satisfac- 
tory one, which confines the proposed Human Rights Committee largely to 
the function of ‘‘good offices’’ between contending nation states, was, with 
a few changes, incorporated in Articles 27-48 of the draft Covenant as 
finally adopted by the Commission. The proposed Committee, deprived of . 
the authority to receive petitions from individuals and from non-govern- 
mental organizations, could searcely be expected to achieve an effective 
enforcement of human rights. In addition, the Commission, in Article 49, 
provided for a system of reports similar to that found in Articles 17-25 
of the Covenant on Economic, Social, and Cultural Rights. The inclusion 
of Article 49 has been criticized by several delegates as detracting from 
the immediacy of the obligations which the Covenant imposed and as in- 
troducing an element of progressive application not appropriate in the 
Covenant on Civil and Political Rights. 

The Third Committee of the General Assembly has not yet had the op- 
portunity to consider the enforcement articles drafted by the Commission 
on Human Rights. It is to be hoped that when it does so, amendments 
will be made to provide for the right of petition by individuals and non- 
governmental organizations. When the draft Covenants were first sub- 
mitted to the Third Committee in 1954 for preliminary, general discussion, 
the question of the right of petition was one of the most hotly debated. 
At that time, the delegate from Egypt made an especially incisive point 
when he remarked that: 


It was also something of a paradox that nearly all the delegations which 
objected to the right of individual petition were those which were op- 
posed to Article one of both draft covenants on the ground that it 
concerned a collective right; it would appear that the argument 
changed according to circumstances.**® 


It needs no emphasis that the difficulties inherent in the problem of en- 
forcement will not be easily resolved. The establishment of effective pro- 
cedures would mean substantial changes in the distribution of power be- 
tween Member states and the United Nations, and, within Member states, 
between active decision-makers and the individual human being. Changes 
of such magnitude are seldom quickly achieved, as is further evidenced 


113 Doe, E/CN.4/L.342/Rev. 1. 

114 See, for example, the comment of the British delegate (Doc. A/0.8/SR.562, p. 96). 

118 See, for example, the statements made by the delegates from the U.S.S.R. (Doc. 
A/C.3/8E.565, p. 10), India (Doc. A/0.3/SR.569, pp. 181-182), Sweden (Doe. A/C.3/ 
SR.571, p. 148), and Uruguay (Does. A/O.3/5738, pp. 154-156, and A/C.3/8R.578, p. 
179). i 

116 Doe, A/0.8/9B.571, p. 140. 
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by the United States policy announced in 1953, that it /does not intend to 
become a party to the proposed draft Covenants or to|any other conven- 
tions on human rights.” The maintenance of this position by one of the 
world’s most powerful and influential nations has tended to diminish the 
enthusiasm and hopefulness with which delegates of other nations have 
approached the task of drafting the two Covenants™* and has resulted 
in the United States’ relatively passive rôle in the| discussion of the 
Covenants and its general policy of abstention from voting on the 
articles. 1e 

It should be noted, however, that, simultaneously with this announce- 
ment, the| United States delegates proposed to the han ee on Human 
Rights that it undertake three new major activities.*° | This proposal was 
later adopted by resolutions of the Economie and Social Council?* and 
approved jin part by the General Assembly,)*? thus establishing three new 
programs, which have added a different and important dimension to the 
United Nations’ work on human rights.: The first] of these provides 
for triennial reports by Member states to provide the Commission with 
information as to the progress achieved and the difficulties encountered 





117 Bee slatoment by Secretary of State Dulles before the Senate Judiciary Com- 
mittee, April 6, 1953, reprinted in Review of the United Nations|/Oharter; A Collection 
of Documents, 88rd Cong., 24 Bess., Senate Doc. No. 87 (Washington, Government 
Printing Olee, 1954), p. 295. See also New York Times, Jan. 24, 1954, p. 9. 

118 See, for example, the statement of the Saudi Arabian délegate in 1954 (Doe. 
A/C. 3/SR.563, p. 99). See also relevant comment in Gross, The United Nations: 
Structure for Peace 106 (1962). 

119 Bee Docs, H/ON.4/840, A/0.3/SR.646, p. 109, and E/CONF.24/8B.8. 

Reference may now be made to: (a) the ‘‘Explanatory paper on measures of im- 
plementation’? prepared by the Secretary General, U.N. Doc. A/5411, April 29, 1968, 
and (b) to, the fact that the General Assembly, on the recommendation of the Third 
Committee, |has adopted a resolution on implementation in which it, inter alta, reaffirms 
its belief that final adoption of the draft International Covenants on Human Rights 
is urgent and essential for the universal protection and promotion of human rights; 
requests the Secretary General to transmit to Member states the text of the articles 
which were] adopted at the tenth to eighteenth sessions of the General Assembly, with 
related documents; and invites Member states to consider these texts and the measures 
of implementation elaborated by the Commission on Human Rights, in order that they 
may be inja position to decide on the measures of implementation and on the final 
clauses. The General Assembly also decided to make a special effort at its Nineteenth 
Session, t.e, in 1964, to complete the adoption of the entire text of the draft Covenants. 

120 See Igtter of Secretary of State Dulles to U. 8. representative on the Commission 
on Human |Rights, April 3, 1958, reprinted in Review of the United Nations Charter: 
A Collection of Documents, cited note 117 above, p. 262. For text of U. 8. proposals, 
see U.N. Doc. H/2447, pars. 263, 269, 271. 

121 ECOSOO Res. 624/XXII/BI and IL (1956). | 

122 General Assembly, Res. 729 (VIII), 730 (VIIL), 839 (IX), and 926 (X). 

128 For more comprehensive discussion of these new programs, see: Humphrey, 
“¢ Human hts: New Directions in the Human Rights Program,’ ’ New York Law 
Forum 391| (1958); Higgins, ‘‘Technical Assistance for Human Rights,’’ The World 
Today 174; 219 (1963); Lin Mousheng, note 41 above, at 107-118; United Nations 
Work for Human Rights, op. cit. note 1 above, at 25-30; Simsarian, ‘í Human Rights 
Among Diverse World Orders,’’ 1959 Proceedings, Am. Soe. Int. Law 245. 
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in each country in the matter of human rights. The second program en- 
tails a series of comprehensive global studies of specific rights enumerated 
in the Universal Declaration of Human Rights.1%* The third and perhaps 
most successful of the new programs established advisory services for the 
implementation of human rights, The services offered take essentially 
three different forms: the organization of seminarg on various specific 
human rights; the provision of expert advice for countries which request 
aid in the solution of problems involving human rights; 5 and provision 
of fellowships for responsible representatives of countries to visit other 
member countries for the purpose of studying the techniques used there 
for the protection of human rights.%* Of these, the organization of semi- 
nars for participation by representatives experienced in the subjects con- 
sidered has been given the greatest emphasis.**7 To date, eighteen such 
seminars have been held,* and it has been the consensus of most partici- 
pants and commentators that they provide a most valuable opportunity for 
expert representatives to exchange experiences and then use acquired in- 
sights to improve conditions in their own countries upon their return. 


EXPERIENOE IN THE APPLICATION OF Human Rients PRINocIPLES 


The experience of the United Nations thus far in securing application 
of its human rights principles offers little cause for optimism. Though its 
various organs have been courageous and consistent in asserting interna- 
tional concern and in denouncing notorious deprivations of human rights 
as violations of the Charter, offending nation states have—in the absence 
of effective enforcement procedures—paid little attention to the collective 
condemnations. 

Two well-known instances of failure may be recalled: 19° 

Although the question of the treatment of persons of Indian and 
Pakistani origin in South Africa has been before the General Assembly 
since 1946, and the whole racial situation in South Africa since 1952, and 
although the Security Council hag also taken action in the matter, the 
grievances are still unredressed.1®° A series of discussions, resolutions and 


124 The first two studies undertaken by the subcommittee appointed for this purpose 
have been on ‘‘the right of everyone to be free from arbitrary arrest, detention and 
exile’? and ‘‘the right of arrested persona to communicate with those whom it is neces- 
sary for them to consult in order to ensure their defense or to protect their essential 
interests.’’ See United Nations Work for Human Rights, cited note 1 above, at 26-28. 

125 See especially Higgins, loo. oit. note 123 above, at 220-221, 

126 Ibid. 219-220. 

127 Totd. 221-228. 

128 For a list of these seminars, their topics, dates and locations, see Lin Mousheng, 
note 41 above, at 109-110. 

129 For more detailed review, see Martin, ‘‘Human Rights and World Polities,’’ 5 
Yearbook of World Affairs 87, 62 (1951). 

180 General Assembly, Res. 44 (I), 267 (IIT), 395 (Y), 511 (VI); ‘‘Assembly’s 
Action on Question of Indians in South Africa,’’? 13 U.N. Bulletin 587 (1952). See 
also more recently, General Assembly, Res. 1875 (XIV), 1598 (XV), 1881 (XVIII) and 
1978 (XVII); and Security Couneil, Docs. 8/4300 (1960), 8/5386 and 8/5471 (1963) 
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recommendations do not seem to have shaken South Africa in her insistence 


i> 


that the matter is not of United Nations concern and ih her resolution to 
continue the challenged practices. 

The governments of Hungary, Bulgaria, and Rumania were accused by 
the Western Powers, parties to the Paris Peace Treatiesjof 1947, of having 
not lived up to their obligations in regard to human rights which they 
had undertaken in the treaties. The General Assembly repeatedly ex- 
pressed itd concern at the grave accusations made against the three states.1™* 
Their governments refused, however, to co-operate even in the efforts to 
examine the charges, in spite of a ruling by the International Court of 
Justice that it was their treaty obligation to do so and to appoint their 
representatives to the Treaty Commissions which are competent to settle the 


disputes. 

181 General Assembly, Res. 385 (V), 5th Sess, Official Records, Resolutions, p. 17 
(1950). Concerning the Hungarian Revolution specifically see: General Assembly, Res. 
1004 (ES-IL), 1005 (ES-IL), 1006 (BS-IT), 1007 (ES-II), 1008 (ES-IT), 2nd Spec. Sess., 
Official Records, Resolutions (1956); and General Assembly, Res. 1127 (XT), 1128 (XT), 
1129 (XI), 1180 (XI), 1181 (XI), 1182 (XI), llth Sess., Official Records, Resolu- 
tions (1966), pp. 638-64. 

132 See Interpretation of Peace Treaties, Advisory Opinions, [1950] I.C.J. Rep. 65, 
221; 44 AJL. 742, 752 (1950). 

Contrasting reference may now be made to the General Assembly’s consideration of 
the item “(The Violation of Human Rights in South Viet-Nam.’’ During the con- 
sideration of this item at the 1232nd, 1234th and 1239th meeti of the General As- 
sembly (October, 1963), the President read to the Assembly a létter from the Special 
Mission of South Viet-Nam extending an invitation to the representatives of several 
Member states to visit South Viet-Nam in order that they might see for themselves 
what the real situation was as regards relations between the| Government and the 
Buddhist community of Viet-Nam. In the letter Viet-Nam invited the President to 
lend his good offices in helping to establish this mission. Later in the proceedings 
the President asked: ‘‘Am I to take it that the Assembly wishes to act in accordance 
with the aforesaid letter... Since there are no objections I shall do so. The 
debate on item 77 is therefore suspended.’’ ! 

Subsequently the President announced the appointment of the mission with Am- 
bassador Pazhwak of Afghanistan as chairman. Mr.,Pazhwak was also the chairman 
of the Commission of Human Rights. The Principal Secretary of the Mission was the 
Director of, the Division of Human Rights, The mission adopted its rules of pro- 
cedure (Annex I, Doe. A/5630), which contained a Paragraph 12 reading as follows: 
‘¢The Mission is an ad hoo fact-finding body and has been established to ascertain 
the facts of the situation as regards the alleged violations of jhuman rights by the 
Government of the Republie of Viet-Nam in its relations with the Buddhist community 
of that country.’? Paragraph 18 reads: ‘‘The Mission shall geek factual evidence. 
The Mission shall collect information, conduct on-the-spot investigations, receive 
petitions aud hear witnesses. The impartiality of the Mission bhall be demonstrated 
at all times.’’ 

The Mi ion reported to the General Assembly in a comprehensive document, A/5680, 
of Dee. 7, 1963. The coup d’état of Nov. 1, 1963, changed the situation fundamentally. 
As a consequence the General Assembly did not take any, action on the report. The 
President announced on Dec. 13 (Dos. A/P.V. 1280) that he had|been informed by the 
sponsors of! the item that ‘‘in the light of recent evonts that took place in Viet-Nam 
. .. they do not think it useful to diseuss this item at this time.’? It was decided that 
no further ‘action was required. 
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With respect to non-self-governing and trust territories, the United 
Nations has had, in contrast, some opportunity to put its principles into 
practice. The approving of trusteeship agreements’? the consideration 
of reports submitted by administering authorities, the examination of indi- 
vidual petitions, and the sending of missions into the territories, all offer 
opportunities for the exercise of control.4#* The trusteeship agreement with 
Italy for the temporary administration of Somaliland, for example, pre- 
scribes that the administering authority accept the Universal Declaration 
‘fas a standard of achievement for the Territory.’’**5 It may be added, 
furthermore, that the principles of the Universal Declaration of Human 
Rights have already had a very considerable influence both upon the reso- 
lutions and recommendations of the General Assembly and upon many new 
prescriptions of formal authority in other arenas.% On every appropri- 
ate occasion, whether concerned with general issues about Members’ re- 
sponsibilities for the promotion of human rights and maintenance of 
peace “or with specific problems about freedom of information, dis- 
crimination against foreign labor, racial discrimination,’ the granting 
of independence to colonial countries,*** and so on, the General Assembly 
has invoked the Universal Declaration and its fundamental policies. 
Other important occasions which illustrate the widespread invocation of 
the Declaration’s principles include the Caracas Conference of American 
States of 1954 *4? and the Bandung Conference of Asian-African States 
of 1955.14 


183 Art. 85 of the Charter. 

184 Art. 87 of the Charter. See also General Assembly, Res. 446(V), Information 
on Human Rights in Non-Self-Governing Territories, 5th Sess., Official Records, Resolu- 
tions, p. 54 (1950); Res. 552 (VI), Examination of Petitions, ibid., 6th Bess., p. 55 
(1951/52). 

185 Art. 10 of the Declaration of Constitutional Principles of the Trusteeship Agree- 
ment for the Territory of Somaliland under Italian Administration, General Assembly, 
5th Sess., Official Records, Supp. No. 10, p. 11 (4/1294). Bee also General Assembly, 
Res. 442(V). 

186 For more detailed analysis of the Declaration’s influence, seo Schwelb, ‘‘The 
Influence of the Universal Declaration of Human Rights on International and National 
Law,’’ 1959 Proceedings, Am. Soc. Int. Law 217; A Standard of Achievement, op. cit. 
note 1 above, at 24-30. 

187 Res. 250(IV) (6), Essentials of Peace, General Assembly, 4th Sess., Official Rec- 
ords, Resolutions, p. 18 (1949); Res. 540 (VI), General Assembly, 6th Sess., Official 
Records, Resolutions, p. 85 (1951/52). 

188 General Assembly, Res. 424(V), ibid., 5th Sess., p. 44 (1950). 

139 General Assembly, Res. 815 (IV), tbid., 4th Sess., p. 32 (1945). 

140 General Assembly, Res. 824 (IV), ibid., p. 39; Res. 644 (VIL), ibid., Tth Sess., p. 
82 (1952). ‘ 

141 General Assembly, Res. 1514 (XV), ibid., 15th Bess., Supp. No. 16 (A/4684), p. 66 
(1960). 

142 Resolutions of the Tenth Inter-American Conference at Caracas, Venezuela, March 
1-28, 1954, 1954 Yearbook on Human Rights 894; 48 A.J.IL. Supp. 123 (1954). 

148 Final Communiqué of the Asian-African Conference, Bandung, Indonesia, April 
18-24, 1955, 1955 Yearbook on Human Righta 839. See also Charter of Organization 
of African Unity, Addis Ababa, May, 1963, reprinted below, p. 873. 
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Even at a more formal level of authoritative prescription, the influence 
of the Declaration has been by no means negligible. The Special Statute 
for Trieste of 1954144 and the Franco-Tunisian Conventions of 1955 1+ 
ineorporated the whole Declaration as part of their substantive law. The 
European Convention for the Protection of Human Rights and Funda- 
mental Freedoms of 1950, which undoubtedly has set up, the most advanced 
international system to date for the protection of human rights, reflects 
in its provisions the impact of the Universal Declaration.“* The Preamble 
of the Peace Treaty with Japan of 1951 declares Japan’s intention ‘‘to 
strive to realize the objectives of the Universal Declaration of Human 
Rights.” 1*7 It should be noted, moreover, that the preambles of many of 
the limited international conventions completed under ‘the auspices of the 
United Nations and its specialized agencies *** either quote from, or ex- 
pressly refer to, the principles of the Declaration.™* | 











In more| recent years a number of declarations on various subjects, bearing upon 
human rights questions, have been adopted by the General Assembly. Two especially 
reflect thei growing authoritative status of the Universal Declaration of 1948. The 
Declaration on the Granting of Independence to Colonial Countriea and Peoples of Dec. 
14, 1960, Res. 1514 (XV), includes a paragraph 7, which reads! 

‘AN States shall observe faithfully and strictly the provisions of the Charter of the 
United Nations, the Universal Declaration of Human Righta and the present Declaration 
on the basis of equality... .’’ (Italics supplied.) 

The United Nations Declaration on the Elimination of All!Forms of Racial Dis- 
crimination of Nov. 20, 1968, Res. 1904 (XVII), has an Article 11 which reads as 
follows: 

“í Every State shall promote respect for and observance of human rights and funda- 
mental freedoms in accordance with the Oharter of the United Nations, and shall fully 
and faithfully observe the provisions of the present Declaration, the Universal Declara- 
tion of Human Rights and the Declaration on the granting of independence to colonial 
countries and peoples.’’ (Italics supplied.) ' 

14t See U.N. Does. 8/8301 and Add. 1, 8/3305; 31 Dept. of State Bulletin 556 
(1954); 1954 Yearbook on Human Rights 398-400. Bee also Schwelb, ‘‘The Trieste 
Settlement and Human Rights,’’ 49 AJ.LL. 240 (1955). See, however, Agnelleto v. 
Renko and Editoriale Stampa Triestina, Clunet (1962), p. 220. 

145 See 1955 Yearbook on Human Rights 840, 342. 

146 For reference to relevant literature on the European Convention, see Schwelb, 
‘‘ International Conventions on Human Rights,’’ 9 Int. and Comp. Law Q. 654, at 655, 
note 2 (1960); Vols. I and IV of the Yearbook of the European Convention on Human 
Bights; ahd Weil, The European Convention on Human Rights (Leiden, 1963); 57 
A.J.I.L. 804 (1968). A recent significant instrument in this regard is the European 
Social Charter, signed at Turin, Oct. 18, 1961. See Security in Freedom: The European 
Social Charter, Council of Europe Directorate of Information, Strasbourg, 1962. 

In 1963 three protocols to the European Convention on Human Rights were signed. 
See 58 AJ. I.L. 331-336 (1964), and Schwelb, ‘‘Documentation:on the Working of the 
European|Human Rights Machinery,’’ ibid. 442. i 

147 Conference for the Conclusion and Signature of the Treaty of Peace with Japan, 
Record of Proceedings, San Francisco, Sept. 4-8, 1951, p. 313 (Dept. of State Pub. 
4392, Int. Org. and Conf. Ser. II, Far Eastern 3); 1951 at on Human Rights 489. 

148 Sea p. 616 above. 

149 For , preliminary analysis of the significance of these oils references, see 
Schwelb, ‘f'The Influence of the Universal Declaration of H Rights on Interna- 
tional and National Law,’’ 1959 Proceedings, Am. Soc. Int. Law 217, 220-222, 
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The impact of the Declaration on the internal law of many states further 
reflects the broadening scope of its influence. Explicit reference is made 
to the Declaration in the Constitutions of such recently emerging states as 
the Republics of Guinea,’ Ivory Coast, ™ Dahomey," Gabon,*** Mada- 
gascar,'** Senegal,15> Mali, and Somalia!" Not to be forgotten, moreover, 
are the Statute of Togoland under French Administration of 1956 158 and 
the Statutes of the Cameroons of 1957 and 1959,1°° which stipulated that 
the laws of these territories must be in conformity with the Universal 
Declaration of Human Rights. The principles of the Declaration are also 
reflected, though not specifically referred to, in the new Constitutions of 
France and the Federal Republic of Germany,** India, Libya,** 
Eritrea," the United States of Indonesia,** El Salvador,*** Costa Rica, 
Syria, Cameroun, the Central African Republic, Chad, Congo (Brazzaville), 
Mauritania, Niger, Sudan, Togo, and Upper Volta.*** In addition to this 
already impressive and rapidly growing list, the legislatures of Paraguay,** 
Canada,?** Guatemala,** Argentina,’’® Bolivia, and Panama?” have 
enacted statutes which expressly refer to the Declaration as a standard 
of achievement. Finally, the Universal Declaration or its individual 


150 See the preamble and Art. 10 of its Constitution, 1958 Yearbook on Human Rights 
90. 

151 See the preamble of its Constitution, 1959, ibid. 186. 

152 See the preamble of ita Constitution, ibid. 83. 

158 See the preamble of ita Constitution, ibid. 119. 

154 See the preamble of ita Constitution, bid. 193. 

185 See the preamble of its Constitution, ibid. 258. 

156 Bee the preamble of its Constitution, ibid. 275, 

157 See Art. 7 of its Constitution (1960). 

158 See Journal Officiel de la République Francaise, Aug. 26, 1956, Decree No. 56- 
847; 1956 Yearbook on Human Rights 267-268, 

169 Seo Journal Officiel de la République Francaise, April 18, 1957, Decree No. 57- 
301; 1957 Yearbook on Human Rights 273-274; Ordinance No. 58-1875, Dec. 30, 1958; 
Annex II to the Report of the U.N. Visiting Mission to Trust Territories in West 
Africa, 1958, Doc, 1/1427, Art. 5. 

160 Bee discussion in Sehwelb, ‘‘The Influence of the Universal Declaration of 
Human Rights on International and National Law,’? loc. ott. note 41 above, at 224-225, 
and ‘‘Die Kodifikationsarbeiten der Vereinten Nationen auf dem Gebiete der Menschen- 
rechte,’’ loc. cit. ibid. at 40-42. 


161 1949 Yearbook on Human Rights 99-111, 

1621951 ibid. 226. 163 1952 ibid. 62. 

1641949 ibid. 113-117. 165 1950 ibid. 245, 250. 

166 See Lin Mousheng, note 41 above. 

167 Bee Act No. 94 of July 5, 1951, 1961 Yearbook on Human Rights 281, 

168 8ee Ontario Fair Employment Practices Act of 1951, ibid. 88, and Fair Ac- 
commodation Practices Act of 1954, 1954 ibid. 44. 

169 Bea ibid, 121. 

170 Bee Legislative Decree No. 1664 of Oct. 22, 1955, 1955 Yearbook on Human 
Rights 5. 

171 See Legislative Decree No. 3937 of Jan. 20, 1955, ibid. 18. 

172 Bee Act No. 25 of Feb. 9, 1956, 1956 ibid. 184. 
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articles have been cited as authoritative prescriptions in the judicial de- 
cisions of numerous courts, both national and international. are 
| CONOLUSION | 
As grand as is the vision which inspires the United Nations human rights 
program and as indispensable as such vision may be to the achievement 
of a free,! peaceful, and abundant world society, it is improbable in the 
present world context of bipolarized and other bloc power and of imminent 
expectations of violence, that startling new progress can be quickly effected 
on a global scale either in the acceptance of new authoritative prescriptions 
about human rights or in the establishment of workable'enforcement meas- 
ures. The degree to which the Universal Declaration jof Human Rights, 
with its broad prescriptions of the essential rights of a free society, has 
captured |the loyalities and imagination of peoples and decision-makers 
offers, however, a certain opportunity. Persuasive argument has been 
made that the early decision that the existing Commission on Human 
Rights isi not authorized ™* to act upon specific complaints from indi- 
viduals and groups not only is not required by the provisions of the United 
Nations Charter but is even in contravention of such provisions." This 
decision could be reversed by the General Assembly. The Commission on 
Human Rights might then hear some, or as many as possible, of the 
numeroug complaints submitted to it each year, investigate the complaints 
to the extent it can or that the offending state willi permit, and make 
recommendations in terms of the policies described in the Universal 
Declaration.1*® The cumulative impact of a series ofi investigations and 
recommendations, publicized for the sanction of world opinion and any 
other sanctions that may eventually be made available, might not be wholly 











173 For altation to and discussion of such decisions, see Schwélb, ‘(The Influence of 
the Universal Declaration of Human Rights... ,’’ note 41 above, at 226-228, and 
A Standard of Achievement, note 1 above, at 28-80, 

An especially interesting decision is that in the case of Soc. Roy Export et Oharlie 
Chaplin o.|Soc. Le Film Rayée Richebé by the Court of Appeal in Paris, 87 Journal du 
Droit International 129-187 (1960). Considering the scope of application of the Geneva 
Universal Convention on Copyright, the Court of Appeal stated on page 187: 

‘Whereas, in fact, a foreigner being assimilated to a citizen, by virtue of the Geneva 
Convention, he is entitled to the same right in France as a French author and there is 
no valid rpason, even on the grounds of want of reciprocity, aor limiting this assimila- 
tion to the financial protection of Copyright; 

‘Whereas, moreover, the Universal Declaration of Human, Rights, voted by the 
Assembly of the United Nations on December 10th, 1948 and published in the Journal 
officiel on| 19 February 1949, which gives it the force of Feat law, stipulates in 
Article 17 that .. .’’ [Emphasis added.] 

174 Economic and Social Council, Res. 75 (V), Fifth Bess., Rogolutions, p. 20 (1947) ; 
Res. 728/F/XXVIII (1959). ! 

115 A full statement of this interpretation appears in Lauterpacht, note 1 above, at 
228-233. | 

176 Commission on Human Rights, Report of the Eighth Session, note 53 above, 
at 42, par. 292. ; 
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without effect, and certainly such activity could serve only to enhance the 
loyalities of freedom-demanding peoples to the Organization.” 


Similarly, though the prospects for effective promotion of human rights 
on a global scale are dim, the very factors that cause these prospects to be 
dim make imperative even more intensified efforts on half-world and 
regional bases by peoples who cherish the values of a free, peaceful, and 
abundant world society. The clarification to the peoples of the world of 
what such society may mean in contrast with totalitarian oppression, and 
the continued demonstration that all rational efforts are being made to 
establish and maintain such a society, are indispensable from sheer power 
perspectives. Such clarification and demonstration are necessary to sus- 
tain peoples’ hopes and expectations that such society can be established 
and maintained despite all the forces against it, to fortify their beliefs 
that they can best maximize their own personal values in such society, 
to cement their loyalties to such society and to further the increasing 
identifications of all free peoples with each other, and, in sum to maintain 
that continuing consensus about goals and means which will promote the 
most effective political co-operation. It is for this reason that the Western 
democracies and peoples of similar values should bring new enthusiasms 
and energies, rather than timid hesitation, to the task of improving, com- 
pleting, and ratifying the proposed Covenants on Human Rights. Though 
the free peoples may not be able immediately to achieve universality in the 
acceptance and application of their human rights principles, they can, by 
perfecting and promulgating their statement of these principles as authori- 
tative community goals within the areas accessible to them, assume a 
potentially world-encompassing moral leadership about which they can 
build the power indispensable to survival. 


177 The Chicago lawyer who proposed an international writ of habeas corpus for 
the release of William Oatis could be prophetic of rational future development. See 
98 Cong. Rec., 82nd Cong., 2nd Sess., 5034 (May 8, 1952). In this regard, see also 
Kutner, World Habeas Corpus (2nd ed., 1962); ‘‘The Case for an International Writ 
of Habeas Corpus: A Reply,’ 37 U. Detroit Law J. 605 (1960); Kutner and Carl, 
‘í International Writ of Habeas Corpus: Protection of Personal Liberty in a World 
of Diverse Systems of Public Order,’’ 22 U. Pittsburgh Law Rev. 469 (1961). 


THE NUCLEAR TEST BAN TREATY: AND 
INTERNATIONAL LAW — 


By Eaon ScHWwELB * 
Yale Law School 


The Test Ban Treaty of August 5, 1968,1 prohibits nuclear weapon tests 
or other nuclear explosions in the atmosphere, in outer space, or under 
water, 4.¢., in the environments where detection from outside the territory 
of the testing state is possible. Underground nuclear explosions are not 
prohibited as long as they do not cause radioactive debris to be present 
outside the territorial limits of the state under whose jurisdiction or con- 
trol such explosions are conducted.” The parties to the; treaty also under- 
take to refrain from ‘‘causing, encouraging, or in any! way participating 
in’’ the carrying out of explosions anywhere which haye any of the pro- 
hibited effects.” The treaty is, as President Kennedy pointed out in his 


* The author is greatly indebted to his colleague, Miss Mary Ellen Caldwell of the 
Faculty of the Yale Law School, for valuable comments and suggestions. 

157 AJIL, 1026 (1963); Omnd. 2118, Mise, No. 10 (1963); U.N. Doe. ENDO/100, 
Rev.1, Annex to Doe, A/5488. By the time the treaty entered into force on Oct. 10, 
1963, 105 governments or authorities claiming to be governments had signed it, in 
addition to' the three original parties (U.8.8.B., U.K. and U.8/A.). As of Feb. 20, 
1964, 28 of the signatories other than the original parties had | deposited instruments 
of ratification and one state had deposited an instrument of accession. Among the 108 
signatories jthere were the following seven non-Members of the United Nations: Federal 
Republie of Germany, East Germany, San Marino, Switzerland, Republic of Korea, 
Republic of South Viet-Nam and Western Samoa (Western Samos is a former Trust 
Territory under New Zealand administration, which became independent on Jan. 1, 
1962; see General Assembly Res. 1626 (XVI)). Of the theni 111 Members of the 
United Nations (Kenya and Zanzibar were admitted only in December, 1963) the follow- 
ing ten did not sign: three European states: France, Albania and Cyprus; two Asian 
states: Cambodia and Saudi Arabia; four African states: South Africa, which subse- 
quently acceded to the treaty, the Central African Republic, Congo (Brazzaville), and 
Guinea; one Latin American state: Cuba. | 

Legal literature on the treaty: P. Ohandrasekhara Rao, ‘‘The Test Ban Treaty, 1963: 
Form and Content, ’? 8 Indian J.L.L. 816 (July, 1968); Andrew Martin, ‘‘Legal Aspects 
of Disarmament,’’ Int. and Comp. Law Q., Supp. Pub. No. 7 (1963), p. 75; Wilhelm 
Cornides, ‘Das Moskauer Moratorium und die Bundesrepublik, ‘Inhalt und Tragweite 
des Vertrages über die teilweise Einstellung der Kernwaffenyersuche,’’ 18 Europa 
Archiv 583 (Aug. 25, 1963); Giorgio Gaja, ‘‘Il Trattato di Mosca e 1’Uso in Guerra 
delle Armi| Nucleari,’’ 46 Rivista di Diritto Internazionale 397 (1963). For an analy- 
sis of Art./T of the treaty from the point of view of the ‘moderi use of logic in law,”? 
see Layman E. Allen, ‘‘ Automation: Substitute and Supplement i in Legal Practice. The 
Logie of the Test-Ban Treaty,’’ 7 The American Behavioral Scientist at 41 et seq. 
(December, 1963). 

2 For a report on fallout from underground tests, see E. A.| Martell, in 143 ‘‘Sei- 
ence’? (American Association for the Advancement of Science) 126 (No. 3602, Jan. 
10, 1964).! 

8 Art. I:of the treaty reads as follows: 
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message to the Senate,‘ ‘‘the first concrete result of 18 years of effort by 
the United States to impose limits on the nuclear arms race,’’ Similarly 
Lord Home, as he then was, said as Secretary of State for Foreign Affairs 
of the United Kingdom, that the limited test ban in three environments was 
“‘a good thing in itself not only first, because it reduces the danger of pollu- 
tion of the atmosphere, but, secondly, because it makes the first agreement of 
substance which we have been able to make with the Russians for a very long 
time.” 5 Mr. Khrushchev, on his part, praised the treaty as a ‘‘document 
of great international significance’’ and said that ‘‘its conclusion means a 
major success for all people of goodwill who for many years have been 
actively fighting for the discontinuance of nuclear tests, for disarmament, 
for peace and international friendship.’’* It is stated in the Preamble 
to the treaty that the parties seek to achieve the discontinuance of all test 
explosions of nuclear weapons for all time and are determined to continue 
negotiations to this end. 

Since July, 1968, an examination and analysis of the treaty has been 
taking place in this and in other countries, particularly of its political, 
strategic and nuclear-scientific aspects. In the present article it is proposed 
to present, first, comments on some of the substantive provisions of the 
treaty and, second, to discuss the constitutional, organizational and pro- 
cedural questions which arise in connection with it. 


I. SELECTED QUESTIONS or SUBSTANTIVE Law 


Nuclear Explosions in Time of War 


The treaty prohibits ‘‘any nuclear weapon test explosion, or any other 
nuclear explosion’’ in the environments covered by it. In connection with 





‘1. Each of the Parties to this Treaty undertakes to prohibit, to prevent, and not 
to carry out any nuclear weapon test explosion, or any other nuclear explosion, at any 
place under its jurisdiction or control: 

(a) in the atmosphere; beyond its limits, including outer space; or underwater, in- 
eluding territorial waters or high seas; or 

(b) in any other environment if such explosion causes radioactive debris to be present 
outside the territorial limits of the state under whose jurisdiction or control such ex- 
plosion is conducted. It is understood in this connection that the provisions of this sub- 
paragraph are without prejudice to the conclusion of a treaty resulting in the permanent 
banning of all nuclear test explosions, ineluding all such explosions underground, the 
conclusion of which, as the Parties have stated in the Preamble to this Treaty, they 
seek to achieve. 

“2, Each of the Parties to this Treaty undertakes furthermore to refrain from 
causing, encouraging, or in any way participating in, the carrying out of any nuclear 
weapon test explosion, or any other nuclear explosion, anywhere which would take place 
in any of the environments deseribed, or have the effect referred to, in paragraph 1 
of this article.’’ 

4 Nuclear Test Ban Treaty. Message from the President of the United States trans- 
mitting the Treaty (hereinafter referred to as ‘‘Message’’), Sen. Exec. M, 88th Cong., 
ist Sess., Aug. 8, 1963; 49 Dept. of State Bulletin 316 (1963). 

5 Parl. Deb. (Hansard), House of Lords, Vol. 252, No. 123, July 26, 1963, col. 914. 

8 Statement at signing ceremony, Moscow, Aug. 5, 1963. New York Times, Aug. 
6, 1968. 
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this provision the question has been raised in various 
nuclear explosions are prohibited also when brought 
rather than in curiosity,” T s.e., whether the underlined 


LAW [Vol. 58 
quarters whether 
about ‘‘in anger 
| words imply the 


prohibition 


of the use of nuclear weapons in war. In spite of the ambiguity 


of the language, there appears to be a consensus that’ the answer to this 
question is in the le negative. The addition of the words ‘‘any other nuclear 
explosion” jhas Tis origin in the fact that an earlier draft proposed by the 
United Kingdom fad the United States on August 27, 1962, 8 contained a 
special provision on ‘‘explosions for peaceful purposes,’’ which would have 
authorized otherwise prohibited explosions of nuclear devices for peaceful 
purposes if unanimously agreed to by the original parties. This limited 
exception was unacceptable to the Soviet Union. The words ‘‘or any other 
nuclear explosions’’ were accordingly inserted for the purpose of banning 
peaceful-use explosions as well as test explosions in the three environments. 
The title of the treaty speaks of nuclear weapons tests; according to the 
Preamble the parties seek to achieve the discontinuance of test explosions. 
If it had been intended to prohibit the use of nuclear weapons in wartime, 
some mention of that important purpose would certainly be found in the 
title and in the Preamble. The general scheme of the treaty is incon- 
sistent with an interpretation of the words referred to, |to cover wartime 
use of nuclear weapons.’ 

This conclusion is corroborated by the contemporaneous interpretation 
given to the treaty by the United States and by the Soviet Union: by Presi- 
dent Kennedy in his speech of July 26, 1963, by the United States’ chief 
negotiator, Mr. Averell Harriman, at a press conferencejon July 27, 1963 
(both before the signing of the treaty); by Secretary of State Rusk at the 
signing ceremony in Moscow on August 5, 1968; in the State Department’s 
report to the President of August 8, 1963; in the President’s Message 
transmitting the treaty to the Senate on the same day; in Mr. Rusk’s testi- 
mony before the Senate Committee on Foreign Relations on August 12, 
1963; in the testimony by Secretary of Defense McNamara before the 
same Committee; in that Committee’s report to the Senate of September 
3, 1963, ahd in President Kennedy’s letter to Senators Mansfield and 


1 Professor Leon Lipson in an unpublished address. 


8 Text in: 


| 
The Nuclear Test Ban Treaty, Report of the Committee on Foreign Re- 


lations (hereinafter referred to as ‘‘Committee Report’’), U. 8. 


Senate, 88th Cong., 


lst Sess., Exec. Rep. No, 8, Sept. B, 1963, Appendix II, p. 29. For a comparison by 


Mr. Arthur H. Dean between the texts of the U. 8.-U. K. draft) 


proposed at Geneva 


on Aug. 27, 


1962, and that of the treaty as signed at Moscow on Aug. 5, 1968, see 


Nuclear Test Ban Treaty, Hearings before the Committee on Foreign Relations (here- 
inafter referred to as ‘‘Hearings’’), U. S. Senate, 88th Cong., Ist Sess., Aug. 12 to 
27, 1968, at 814. | 

? The ee of the words ‘‘any other nuclear explosion’? as developed in the ` 
text is b on the Committee Report (op. ott. note 8, p. 5);|/ the Opinion of the 
General Coursel of the U. S. Department of Defense, Hearings, op. cit. note 8, p. 177; 
and the Opinion of the Legal Adviser of the State Department, Committee Report, 


op. oit. note!8, Appendix I, p. 27; 68 AJL, 176-179 (1964). | 
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Dirksen of September 11, 1963. Statements to the same effect were also 
made by and on behalf of the Soviet Government.?° 

Resolutions adopted by the General Assembly both before™ and after ™? 
the signing of the treaty, and the Secretary General, in his address at the 
signing of the treaty, asked for the convening of a conference for signing 
a convention on the prohibition of the use of nuclear and thermo-nuclear 
weapons for war purposes, which conference, as the Legal Adviser of the 
U. 8. Department of State has pointed out, would be obviously unnecessary 
if the Test Ban Treaty itself outlawed the use of such weapons in war.1** 
Thus, there seems to be agreement between the principal parties to the 
treaty, concurred in by United Nations organs, that the treaty does not 
provide for the outlawing of the employment of nuclear weapons in war. 

The question of fundamental principle, with its far-reaching moral, 
philosophical and political implications, whether the international law of 
our day—independently of and apart from the treaty—prohibits such use 
is outside the scope of this article An observation on one recent de- 
velopment in this field is, however, in order at this stage. 

In its ‘‘Declaration on the Prohibition of the Use of Nuclear and 
Thermo-Nuclear Weapons” of November 24, 1961," the General Assembly 
»declared that the use of such weapons was a violation of the Charter and 
contrary to the rules of international law and to the rules of humanity. 
The question arises, therefore, whether this Declaration by the General 
Assembly can be considered an authoritative determination of international 
law on the subject. 

This writer is not of the opinion that the General Assembly is consti- 
tutionally incapable of issuing authoritative pronouncements on questions 
of international law. A recent example, but by no means the only one, 
of such an authoritative pronouncement is the ‘‘Declaration of Legal 
Principles Governing the Activities of States in the Exploration and Use 
of Outer Space” of December 13, 1963.1¢ This Declaration was adopted 
unanimously (‘‘by acelamation’’) and many delegations, including those 


10 #.g., the statement by the Soviet Government of Aug. 21, 1963, reproduced in 
Committee Report 5. Apart from statements made on July 26, 1963, after the initialing 
and before the signing of the treaty (see note 5 above), there has been no discussion 
of the substance of the treaty in either House of the British Parliament. 

11 Res. 1653 (XVI) of Nov. 24, 1961, entitled ‘‘Declaration on the Prohibition of 
the Use of Nuclear and Thermo-Nuclear Weapons.’’ U.N. General Assembly, 16th 
Bess., Official Records, Supp. No. 17 (4/5100), p. 4. 

13 Res. 1909 (XVIII) of Nov. 27, 1968, on the ‘‘Question of Convening a Conference 
for the Purpose of Signing a Convention on the Prohibition of the Use of Nuclear 
and Thermo-Nuclear Weapons.’’ U.N. General Assembly, 18th Bess., Official Records, 
Supp. No. 15 (A/5515), p. 14. 18 See note 6 above. 

18a Giorgio Gaja, loc. ott. note 1 above, p. 400, comes to the conelusion that the em- 
ployment of weapons in war is not regulated by the treaty. 

14 8ee Schwarzenberger, The Legality of Nuclear Weapons (London, 1958); Menzel, 
Legalitét oder Dlegalitat der Anwendung von Atomwaffen (Tübingen, 1960), reviewed 
by Hink in 57 AJIT. 472 (1963). 16 Bee note 11 above. 

16 Res. 1962 (XVIII) of Dec. 13, 1963. U.N. General Assembly, 18th Sess., Official 
Recorda, Supp. No. 15 (4/5615), p. 15; 58 AJIT, 477 (1964). 
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of the United States, the United Kingdom and the Soviet Union, solemnly 
declared that the principles which it proclaims reflect international law as 
it is accepted by the Members of the United Nations, that they will respect 


them and 


that they believe that the conduct they enjoin will become the 


practice > every state." The Declaration on the Prohibition of the Use 


of Nuclear 


and Thermo-Nuclear Weapons of 1961, on the other hand, does 


i 


not, in this! writer’s view, come within the category of authoritative declara- 
tions of a| rule of international law by the General Assembly. It was 
adopted by majority. vote only, against substantial opposition of twenty 
states (including France, the United Kingdom and the United States). It 
cannot, therefore, be considered as having created the kind of community - 
expectation which an agreed or virtually unanimous statement can gen- 


erate.1® 


| 


The Peaceful Use of Atomic Energy and the: Treaty 


The British-American draft of August 27, 1962,1° oni in its Article 
II an express saving clause entitled ‘‘Explosions for Peaceful Purposes”? 


in the following terms: 


The explosion of any nuclear device for peaceful purposes which 
would take place in any of the environments described, or would have 
the effect proscribed, in paragraph 1 of Article I may be conducted 


only: 





(1) if unanimously agreed to by the Original: Parties; or (2) if 


carried out in accordance with an Annex hereto, which ‘Annex shall 


constitute an integral part of this Treaty. 


The Sovi 
deleted. 
sertion in 


t Union did not agree to this provision and it was therefore 
What is the effect of this deletion and of the consequential in- 


Article I of the words ‘‘or any other nuclear explosion”? on the 


legality of the use of nuclear explosions for peaceful purposes, e.g., on the 
‘‘Plowshate Program,” which includes their application in projects such 
as excavation, mining, the recovery of oil and gas, the development of 
water resources, in civil engineering projects such as digging canals, 
harbors, or passes through mountains? The Chairman of the United States 
Atomie Energy Commission, Dr. Glenn T. Seaborg, stated that the de- 
velopment of devices and the scientific studies planned under the Plowshare 
Program ¢an clearly proceed under the terms of the treaty. This, he said, 
was also true of applications for mining and water resource developments, 
which would be carried out deep underground and involve the release of 
very little, if any, radioactivity. ‘‘In the excavation! application, how- 


47 U.N. Does. A/O. 1/P.V. 1842 to 1346; A/5656 (Report of the First Committee). 
It should be noted, however, that the representative of France d ed that his delega- 
tion, while subseribing to the principles contained in the Declaration, could not, for the 
moment give this Declaration more value than that of a declaration of intention. 
France does not consider that a resolution of the General ‘Assembly, even though 


adopted un 





animously, can in this caso create, stricto sensu, juridical obligations in- 


eumbent upon Member states (U.N. Doe. A/O.1/P.V. 1845). | 

18 U.N. Does. A/4942, Add. 8 (Report of the First Committee (Part IV), Nov. 16, 
1961); A/P.V. 1068, Nov. 24, 1961. 19 Bee note 8 above, 
l | 
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ever, some radioactivity will reach the atmosphere and a careful determina- 
tion will have to be made that a given project is permissible.” He went 
on to say that excavation experiments or projects which have a downwind 
distance of several hundred miles from any international boundary prob- 
ably can be conducted and that these experiments will be sufficient to 
develop the excavation technology. He expressed the hope that at some 
future time when the benefits of the use of nuclear energy for these pur- 
poses are clearly demonstrated, the parties would seek ways of modifying 
the treaty so that the technology could be put to more widespread applica- 
tion.?? Secretary of Defense McNamara indicated that the treaty might 
prevent the application of nuclear force in a project such as an Isthmian 
Canal across the Isthmus of Panama and that, with regard to the harbor 
project in Alaska which is contemplated, the permissibility will depend 
upon circumstances, t.e., whether the explosions would be underground and 
whether the fallout or other radiation or debris would pass beyond the terri- 
torial limits of the United States.” 


The Scope of the Prohibition Ratione Loci 


Another clause which creates difficulties of interpretation is that part of 
Article I (1) whereby each party undertakes to prohibit, to prevent, and 
not to carry out nuclear explosions: 


at any place under its jurisdiction or control: (a) in the atmosphere; 
beyond its limits, including outer space; or underwater, including 
territorial waters or high seas . 


The question is: Does the treaty provide or imply that parts of outer space 
or of the high seas can be ‘‘places’’ under the ‘‘jurisdiction or control’ of 
a state? It is submitted that the awkward wording means, for the pur- 
poses of the treaty, exactly that.*? 

The phrase ‘‘including outer space’’ was, as reported by the Legal Ad- 
viser of the State Department, inserted to prevent any implication that 
there was an area which was neither ‘‘atmosphere’’ nor ‘‘outer space.’’ ** 
The words ‘‘including ... the high seas’’ were inserted to remove any 


20 Hearings 211. Dr. Edward Teller (ibid. 433) was of the opinion that the utility 
of the Plowshare Program inside the United States may not be completely cut off, that 
the use of nuclear explosions in making harbors might be excluded and that ‘‘the utility 
outside the United States where the greatest field lies is very severely endangered.’’ 
See also Finney, ‘‘A Second Canal??? 150 The New Republic 21 (No. 13, March 28, 
1964). 21 Hearings 181-182. 

23 Cf. the Opinion of the Legal Adviser of the U. 8. Department of State in Hear- 
ings 61-62; 58 A.J.LL. 175-176 (1964). 

23 In Res. 1884 (XVIII), unanimously adopted on Oct. 17, 1963, the General As- 
sembly of the United Nations welcomed. the expressions by the U.8.8.R. and the U.S.A. 
of their intention not to station in outer space any objects carrying nuclear weapons, 
and solemnly called upon all states to refrain from placing in orbit any objects carrying 
nuclear weapons, installing them on celestial bodies or stationing them in outer space 
in any other manner. U.N. General Assembly, 18th Sess., Official Records, Supp. No. 
15 (A/5515), p. 13. 


| 
648 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 58 
i 


doubt that/tests on the high seas were prohibited and that a party con- 
ducting such tests would be considered to have at least temporary control 
of the area lin which the test is conducted. This was, perhaps, an excess of 
eaution: Under Article I (2) each party undertakes “furthermore to re- 
frain from causing, encouraging, or in any way participating in the carry- 
ing out”? of any explosion, et cetera ‘‘anywhere.’? While it is the specific 
purpose of | this provision to prohibit State Party A to cause, encourage or 
participate! in explosions to be set in motion by State B, and thereby to 
prevent the proliferation of nuclear weapons, it appears also to cover 
explosions |‘‘caused’’ directly by State A or ‘‘participated in” by it. 

The words ‘‘under its jurisdiction or control’ in Art. I (2) have, of 
course, also the more obvious meaning that the prohibition extends as well 
to trust and non-self-governing territories administered by states parties **° 
and territories under their military occupation, belligerent or otherwise, 
such as Berlin,?¢ 





. Inland Lakes j 


Does the treaty, by using the words ‘‘underwater, including territorial 
waters or high seas,’’ include in its prohibition internal ‘waters and inland 
lakes such as the Caspian Sea, Lake Baikal or the Great Lakes? This 
writer believes that an affirmative answer to this question is not open to 
doubt. e word ‘‘including’’ shows, it is submitted, that the enumera- 
tion of territorial waters and of the high seas is not exhaustive. It is, as 
the Legal| Adviser of the State Department put it, ‘‘illustrative and not 
limiting.’*" Articles 1 and 5 of the Geneva Convention on the Territorial 
Sea and the Contiguous Zone, and Article 1 of the Convention on the High 
Seas between them show that a part of the sea can be ohe of three things: 
the high seas, the territorial sea or internal waters.*® ‘There is no doubt 
that all T of the sea are covered by the phrase. , Nor is there any 
reason why the term ‘‘underwater’’ should, contrary to its natural and 
ordinary meaning, not be understood to cover also waters which do not 
form p of the sea, such as the lakes just mentioned. What happens 
under the waters of such a Jake is clearly above ground, not under ground. 
Only the ban of underground explosions is reserved, by the Preamble and 
Article I| (2) (b) for regulation in a later treaty, while what happens 
above ground is already covered by this treaty. | 








24 On the interpretation of the verbs ‘‘to cause,’’ ‘‘to encourage”? and ‘‘to partici- 
pate in,’’ see Martin, op. oft. 78. i 

asp, AR Rao, toc. ott. note 1 above, p. 317. 

26 Fòr the application of the West German Ratification Bill to West Berlin, see p. 
658 below. 27 Loo. cit. note 22 above. 

28 52 A.J.I.L. 830 et seg. (1958). The ‘‘contiguous rone’’ is a zone of the high seas 
contiguous to the territorial sea of a state (Art. 24 of the Convention on the Terri- 
torial Sea and the Contiguous Zone). On the terms used in the text in general, see 
MeDougal | and Burke, The Publie Order of the Oceans 3, note 7! (1962). 
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II. CONSTITUTIONAL, ORGANIZATIONAL AND PROCEDURAL QUESTIONS: 
Tue Law or TREATIES 


The Privileges of the “Original Parties” 


Like the Charter of the United Nations and, before it, the Covenant of 
the League of Nations, like the Constitutions of some of the Specialized 
Agencies, the International Atomie Energy Agency and the former 
UNRRA, the treaty provides for a privileged category of states parties, 
the ‘‘Original Parties,” namely, the U.S.S.R., the United Kingdom and the 
United States. The privileges of the original parties are threefold: First, 
they have had a special position in regard to the coming into force of the 
treaty. Second, their influence on the amending process is stronger than 
that of the other parties. Third, the original parties are also the ‘‘De- 
positary Governments.”’ 


The Entry into Force 


Under its Article JII (3) the treaty entered into force on October 10, 
1963, ‘‘after its ratification by all the Original Parties and the deposit of 
their instruments of ratification.’’ The coming into force was completely 
independent of the ratification by any states other than the original parties. 
By way of comparison, reference may be made to Article 110 (3)of the 
Charter of the United Nations, which came into force (on October 24, 
1945) upon the deposit of ratifications by China, France, the U.S.S.R., the 
U.K. and the U.S.A., and by a majority of the other signatory states. 


The Amending Process 


Any party may propose amendments to the treaty. The text of any 
proposed amendment shall be submitted to the depositary governments, 
which shall circulate it to all parties to the treaty. Thereafter, if requested 
to do so by one third or more of the parties, the depositary governments 
shall convene a conference, to which they shall invite all the parties, to 
consider such amendment (Article IL (1)). Any amendment must be 
approved by a majority of the votes of all the parties to the treaty, in- 
‘cluding the votes of all of the original parties. In contrast, in the first 
stage of the process of amending or altering the United Nations Charter 
(Articles 108, 109), the permanent Members of the Security Council do 
not have a veto; their privileged position comes into play only in the 
second (ratification) stage of the process. This is why, on December 17, 
1963, after many years of hesitation, the General Assembly could adopt 
amendments to Articles 23, 27 and 61 of the Charter increasing the number 
of the non-permanent Members of the Security Council and of the Members 
of the Economie and Social Council in spite of the negative votes of two 
permanent Members (France, U.S.S.R.) and the abstention of two others 
(U.K., U.S.A.).2° At the ratification stage the original parties to the 


29 General Assembly Res. 1991 A (XVIII) (Security Council) and 1991 B (XVIII) 
(Economic and Social Council), U.N. General Assembly, 18th Sess., Official Records, 
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treaty (like the permanent Members of the Security Council in the case 
of the Charter) can prevent the coming into force of an amendment by 
mere passivity: the refraining of an original party from ratification is a 
veto. The amendment requires ratification by a majority of all the parties, 
including ratification by all the original parties. | 

In regulating the amending process, the treaty does not say when and 


where the 
entitled to 
109 (1) of 


conference is to be held, nor does it provide’ expressly who is 
decide these questions. The corresponding provision of Article 
ithe Charter is to the effect that the date and place of the General 


Conference are fixed by a two-thirds vote of the Members of the General 
Assembly and by a vote of any seven Members of the Security Council. 
The treaty'seems to imply that the right to decide on time and venue of the 
conference} is vested in the original parties because they ‘ ‘convene’ the 
conferencejand ‘‘invite’’ its participants. As we shall see later, the treaty 
is silent on, the question, however, of what is to happen if the three Powers 
are not in jagreement on these and other questions. 

When an amendment to the treaty has been adopted, land ratified by a 
majority of the parties, including all three original parties, then it enters 
into force for all parties, including those which have voted against it or 
have not ratified it, excepting, of course, the original parties which, owing 
to their right of veto, cannot find themselves in this situation. In other 
words, parties other than the three original parties have vested the right 
to legislate: for them in what one might call the ‘‘amending power’’ of the 
community of parties to the treaty. They are bound by ‘the result of such 
legislation |as long as they remain parties. The prerequisites for with- 
drawal from the treaty and other ways to terminate membership in this 
community, are dealt with below.*® 

In the course of the hearings on the treaty before the Committee on 
Foreign Relations of the United States Senate, Secretary of State Rusk 
said that if the Soviet Union, the United Kingdom and the United States 
were agreed on an amendment, they would find the amending process pos- 
sible without a conference. He added that this would! be the most ex- 
peditious and simplest way to deal with a problem." Similarly, the Report 
of the Committee on Foreign Relations to the Senate states that the con- 
ference is not a necessary part of the amending procedure.** 

If these |statements mean that the three original parties, without the 
participation of the more than one hundred other (actual or potential) 
parties, can amend the treaty by agreeing among themselves on an amend- 
ment, they 'are hardly compatible with the provision of Article II (2) that 
any amendment to this treaty must be approved by a majority of the 











Supp. No. 15 (4/6515), p. 81; Doc. A/P.V. 1285. In the vote on! the Charter amend- 

ment relating to the composition of the Economie and Social Council, the representative 

of China alsd abstained, so that it was carried without the support of any permanent 

Member of the Security Council. By the end of March, 1964, these amendments to the 

Charter had {been ratified by three Member States (Algeria, Jamaica and Thailand). 
80 See p. 660 below. st Hearings 34. 
33 Committee Report 6. 
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votes of all the parties. If the statements only intend to indicate that 
the actual physical presence of the representatives of the more than one 
hundred governments in a conference room is not absolutely necessary, and 
that they could possibly cast their ‘‘votes’’ of approval by correspondence, 
then they do not necessarily appear to be contrary to the treaty. In 
general, one would assume that the non-nuclear Powers will hardly oppose 
an amendment to the treaty on which the United States, Britain and the 
Soviet Union are in agreement. This is almost certain if the amendment 
introduces additional limitations on the employment of nuclear energy. 
It is quite conceivable, however, that less powerful or non-aligned states 
would not be prepared to assent to an amendment which is less restrictive 
of the freedom of the nuclear Powers than the original terms of the treaty. 
It is also conceivable that a majority of small states might have reasons 
of their own to block an amendment on which the three original parties 
agree, e.g., an amendment to give France a status equal to that of the 
original parties, an amendment which might eventually become necessary 
to procure F'rance’s accession to the treaty. It is not probable that France, 
under its present or, for that matter, any other government, would be 
prepared to accept the position of a second-class party even if the present 
power-political and ideological obstacles to her acceding to the treaty 
were removed. It is, indeed, surprising that the Nationalist Government 
of China, the government of a permanent Member of the Security Council, 
has signed without reservation ** or protest a treaty which gives China a 
status inferior to that of the three original parties. 


The ‘‘Original Parties” as “Depositary Governments” 


The third of the privileges of the original parties is that they are also the 
‘Depositary Governments.’’ As such they are invested with functions 
which go beyond those of the depositary, usually one government or an 
international organization. Under the treaty the ‘‘Depositary Govern- 
ments’’ are a kind of executive organ of the community of the states which 
are parties to the treaty, a ‘‘Security Council’’ without non-permanent 
members. In addition to the traditional technical and ministerial func- 
tions of a depositary, such as informing signatory and acceding states of 
the date of each signature, the date of deposit of each instrument of 
ratification and accession, et cetera (Article IIT (5)), they circulate pro- 
posed amendments and convene the amendment conference (Article I1). 
These functions require decisions of controversial questions, especially as a 
consequence of the participation clause (Article III (1)), according to 
which the treaty is open to ‘‘all States” for signature and for accession, 
a clause which will be discussed presently. For the purpose of circulating 
proposed amendments to all parties to the treaty, the depositaries must 


23 In saying this, this writer does not wish to express an opinion on the question 
whether, the treaty being silent on the question of the admissibility of reservations and 
their effect, a unilateral reservation by Ohina or any other signatory would have been 
admissible. 
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decide the preliminary question of which entity or state is and which 
entity or state i is not a party. For the purpose of convening or refusing to 
convene an amendment conference, they must decide the preliminary ques- 
tion whether one third or more of the parties have requested it. The de- 
positary governments decide whom to invite to the amendment conference. 

The treaty does not say how the depositary governments exercise these 
functions |and how they arrive at the necessary decisions. Does the 
‘Troika’? \decide by unanimous vote only? Can it act by majority de- 
cision? Can each of the depositaries act independently ‘of the other two? 
The text is isjailent on these questions, and travaux préparatoires, which could 
assist in their solution, are not accessible. The previous draft of August 
27, 1962,34 contemplated one depositary government sgo |that the question 
of the voting of a board of depositaries did not arise under it. It will be 
mainly the parties’ subsequent conduct which will throw light upon their 
intentions.| The practice followed in connection with the signature of the 
treaty by states other than the original parties ** seems to, point towards 
the third of the three alternatives outlined above, 4.8., that it is intended 
that each depositary can act independently of the other two. This, how- 
ever, offers no complete answer to all the problems created by a plurality 
of depositaries, In his testimony before the Committee! on Foreign Rela- 
tions of the United States Senate, Secretary of State Rusk said that ‘‘No 
depositary need accept a signature or an instrument of accession from 
authorities in a territory it does not recognize as a state.’ This leaves 
the question undecided whether a signature or instrument of ratification 
or accession accepted by one or two of the depositary governments, but not 
by all, is a valid signature or accession. 

The decision whether a government is entitled to be seated at the amend- 
ment conference probably comes within the jurisdiction of that conference, 
which seems to follow from the treaty by necessary implication under the 
principle of the Reparation for Injuries ® and Effect of Awards of Compen- 


sation *8 cases, where it was held that 








| 
84 Note 8 above. | 
35 Of the |105 signatories (other than the original parties)—-see note 1 above— 
80 signed in| Washington, London and Moscow; six signed in Washington and London: 
Cameroon, Korea, Niger, Portugal, Spain and Uganda; two Hin Washington and 
Moscow: Somalia and Yemen; one in London and Moscow: the Mongolian People’s 
Republic; thirteen signed only in Washington: Burundi, Chad, China, Gabon, Guate- 
mala, Haiti] Ivory Coast, Madagascar, Panama, Rwanda, Togo, Upper Volta and 
South Viet-Nam. The Byelorussian and Ukrainian Soviet Socialist Republics and 
East Germany signed only in Moscow. So did, of course, the original parties. South 
Africa deposited her instrument of accession in Washington and London. The sources 
for the data contained in this footnote are, in part, the German ‘Parliamentary paper 
referred to in note 47 below and, in part, information kindly furnished to the writer 
by the Treaty Section of the United Nations Office of Legal Affairs, 
36 Hearings 18. 
37 Reparation for Injuries Suffered in the Service of the United Nations, [1949] 
I.C.J. Rep. at 182. | 
3a Effect of Awards of Compensation made by the United Nations Administrative 
Tribunal, [1954] I.C.J. Eep. at 57. | 
| 
} 
' 
} 
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Under international law the Organization must be deemed to have 
those powers which, though not expressly provided in the Charter, 
are conferred upon it by necessary implication as being essential to the 
performance of its duties. 


The conference can, under the same principle, adopt its own rules of pro- 
cedure. 


The Participation Clause 


The treaty is open to ‘‘all states’’ for signature or accession (Article 
TTT (1)).% This clause differs from those which have become usual in 
the post-World-War II period and, in particular, from those inserted in 
conventions concluded within, or under the auspices of, the United Nations. 
The latter usually stipulate that only states meeting certain requirements 
can become parties to the particular convention, such as states Members 
of the United Nations, Members of a Specialized Agency, parties to the 
Statute of the International Court of Justice, states invited to the con- 
ference which drew up the convention, or states invited to become a party 
by resolution of the General Assembly or of the Economic and Social 


80 In the course of the proceedings of the Three-Power Geneva Conference on the 
Discontinuance of Nuclear Weapon Tests, and with regard to the far more ambitious 
project of a draft treaty by which an international organization to control the pro- 
hibition would have been established, the United States, supported by the United 
Kingdom, proposed a ‘‘parties article,’’ 4.6, a participation clause under whieh, in 
addition to the U.8.8.B., the U.K. and the U.S.A., ‘‘any other state or authority’? 
meeting certain requirements would have been eligible to be invited or admitted to mem- 
bership by the preparatory commission or by the control commission of the contemplated 
organization (Doc. GEN/DNT/102, July 26, 1960). This text, as explained by Mr. 
Wadsworth as American representative, attempted to by-pass every political test for 
accession to the treaty. The words ‘‘state’’ and ‘‘authority’’ were suggested because 
they cover any conceivable political situation and can apply even to regimes not en- 
joying wide de jure recognition (Doc. GEN/DNT/P.V. 234, July 26, 1960). The 
U. S. proposal also contemplated a functional review of applications for membership 
by the control commission. The Soviet Union rejected the proposal as ‘‘incorrect,’’ 
‘‘reactionary,’’ and as being at varianco with the standards of international law (Doc. 
GEN/DNT/P.V. 238, Aug. 4, 1960). The Soviet Union proposed that ‘‘the Treaty 
shall be open for adherence by all other States which assume the obligations contained 
therein... .’’ (Doc. GEN/DNT/108, Aug. 4,°1960). 

On April 18, 1961, the American and British delegations to the Geneva Conference 
submitted to it the text of a new draft treaty, Art. 19 of which (‘‘Parties to the 
Treaty’’) no longer contained the words ‘‘or authorities’? (Doe. GEN/DNT/110, 
April 18, 1961; also printed in Documents on Disarmament, 1961 (U. 8. Arms Control 
and Disarmament Agency, Pub. 5, August, 1962), p. 62). Mr. Dean (U.8.A.) ex- 
plained that the sponsors had decided that it was not juridicially essential for the 
draft article to contain both of the two descriptive words ‘‘state’’ and ‘‘authority.’’ 
In an effort to meet the Soviet point of view, they were prepared to drop the latter 
term, but they were satisfled that the use of ‘‘state’’ alone need not itself create any 
implication of political de facto or de jure recognition between two political entities 
which both become parties to the treaty but do not recognize each other bilaterally. 
Having met the U.8.8.R. in regard to this definition, the sponsors found all the more 
reason to hold the view that no state should be able automatically to become a party 
to the treaty (Doc. GHN/DNT/P.V. 297, April 25, 1961). 
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Council.*® | The rationale of these provisions has been not to burden the 
Secretary |General with the task of deciding whether, an entity which 
wishes to accede to a convention is a “‘state,’’ a task) which is delicate 
and politically explosive when the entity concerned is not recognized as 
a state by a group of Member states, A case of this type is, of course, the 
status of Eastern Germany which, according to a speaker’ 8 or writer’s 
political preference, is designated as ‘‘the Soviet Zone of Occupation,” as 
“Central Germany, ” ag ‘‘Hastern Germany,’’ or as “the Democratie Re- 
publie of Germany.’ Another case, although legally of a somewhat differ- 
ent character, is mainland China. The clause which provides for three 
depositary governments is designed to avoid, or to evade, the embarrassment 
which is caused by the differences among the original parties as to the status 
of East Gérmany and of the Chinese Communist Government. The diff- 
culties arise in both camps. While, as we shall see, the Western Powers 
took great] pains to assure the Government of the Federal Republic of 
Germany that the treaty does not imply the recognition of Hast Germany 
as a state, the representative of Albania in the General Assembly charged 
that the Government of the Soviet Union ‘‘has even recognized the signa- 
ture of the Chiang Kai-shek clique on the Moscow Treaty. mra 
The Treaty and the Status of East Germany 
Untied Siates and British Pronouncements ! 


In his message to the Senate of August 8, 1963, with which he presented 
the treaty with a view to receiving the advice and consent to ratification, 
President Kennedy stated: 


40 For examples and their analysis, see Handbook of Final Clauses, U.N. Doe, ST/ 
LEG/1, Ang! 28, 1951, pp. 80 et seg. (‘‘Clauses establishing which States may become 
parties to the Convention’’). More recent examples are the Conventions on the Status 
of Refugees (1951) and of Stateleas Persons (1964), on the Political Rights of Women 
and on the International Right of Correction (1952), on the Abolition of Slavery ete. 
(1956), the Nationality of Married Women (1957); the four Conventions on the Law 
of the Bea (1968) ; ; the Conventions on the Reduction of Statelessness and on Diplo- 
matic Relations (1961), on Consent to Marriage (1962) and on Consular Relations 
(1968). 

In the resolution on ‘‘ Participation in General Multilateral rentie Concluded under 
the Auspi of the League of Nations,’’ Res. 1908 (XVIII), Nov. 18, 1968 (U.N. 
General bly, 18th Bess, Official Records, Supp. No. 16 (A/5515), p. 69), the 
General Assembly invited to accede to the League of Nations conventions concerned any 
state ‘‘which is a Member of the United Nations or member of a specialized agency or & 
party to the Statute of the International Court of Justice, or has! been designated for 
this purpose|by the General Assembly.’’ The Antarctic Treaty, Washington, Deo. 1, 
1959, 64 A.JILL. 477 (1960), an instrument whieh politically hasifeatures comparable 
to those of the Test Ban Treaty of 1963 and which, like the latter, was concluded outside 
the United Nations, provides in its Art. XITI that it shall be open for accession by 
any state which is a Member of the United Nations, or by any other state which may 
be invited to accede to the treaty with the consent of all the (original) Contracting 
Parties, each one of which has thus a right of veto against the admission of any state 
which is not a Member of the United Nations. 

41 U.N. Doo. A/P.V. 1285 (Provisional), p. 67, Dec. 17, 1963. | 
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This treaty does not alter the status of unrecognized regimes. The 
provisions relating to ratification by others, and the precedents of 
international law, make it clear that our adherence to this treaty, and 
the adherence of any other party, can in no way accord or even imply 
recognition by the United States or any other nation of any regime 
which is not now accorded such recognition.** 


In the course of his testimony before the Senate Committee on Foreign 
Relations,** Secretary of State Rusk, in reply to suggestions that a regime 
might, by the act of subscribing to the treaty, gain recognition by parties 
to the treaty that do not now recognize it, stated that 


No such effect can occur. In International Law the governing cri- 
terion of recognition is intent. We do not recognize, and we do 
not intend to recognize, the Soviet occupation zone of Hast Germany 
as a state or as an entity possessing national sovereignty, or to recog- 
nize the local authorities as a government. These authorities cannot 
alter these facts by the act of subscribing to the Test Ban Treaty. 


The Secretary further said: 


All this would necessarily follow from the general rule of inter- 
national law that participation in a multilateral treaty does not affect 
the recognition status of any authority or regime. But this treaty 
contains additional safeguards. Treaties typically provide for a single 
depositary. Article III, however, provides that each of the three 
original parties will be a depositary of the treaty. No depositary need 
accept a signature or an instrument of accession from authorities in 
a territory it does not recognize as a state. The Hast German authori- 
ties will subscribe to the Treaty in Moscow. The Soviet Union may 
notify us of that act. We are under no obligation to accept that 
notification, and we have no intention of doing so, but the Hast Ger- 
man regime would have committed itself to abide by the provisions 
of the treaty. By this arrangement, we not only assure that no im- 
plication of recognition may arise, but we preserve our right to object 
if later the East German regime would seek to assert privileges under 
the treaty such as voting or participating in a conference called under 
Article II. 


42 Message, loo. cit. note 4 above. 43 Hearings 14 and 18. 

44 This statement is also repeated in the Committee Report 6-7. With regard to the 
Secretary of State’s remark that, while the United States is under no obligation to 
accept a notification that the East German authorities have subscribed to the treaty, 
‘‘the East German regime would [nevertheless] have committed itself to abide by 
[its] provisions,’’ attention is drawn to Schwarzenberger’s comments in ‘‘The Misery 
and Grandeur of International Law’’ (Inaugural Lecture, London, 1964, p. 11), which 
became available to the writer only after this article had been printed. Schwarzen- 
berger’s observation also applies to the precedent of the United States’ reply to the 
notification that the ‘‘German Democratic Republc’’ had purported to accede to the 
1949 Geneva Conventions for the Protection of War Victims, which the Legal Adviser 
invoked in Hearings, p. 17, summary in 58 A.J.I.L. 173 (1964). Then the American 
reply had been that the Government of the United States did not recognize the ‘‘German 
Democratic Republic.’’? Bearing in mind, however, the purpose of the Geneva Con- 
ventions, it noted that the ‘‘Government of the German Democratic Republic’’ had 
accepted their provisions and indicated its intention to apply them. 

Professor Schwarzenberger says: 

‘While no unilateral qualification by one depositary government can commit either 
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The Secretary of State’s opinion was supported by an elaborate Opinion 
of the Legal Adviser of the State Department, which is documented by ref- 
erences to leading authorities and to the practice of the United States and 
other states. It also lists precedents from American and British practice 
showing that both governments considered that, when acting as depositary 
of a multilateral treaty, they could receive and circulate communications 
‘from regimes they did not recognize, without thereby extending recog- 
nition.*© The Legal Adviser added that, in the case of the Test Ban 
Treaty, it was understood among the original parties that no depositary 
need accept a signature or communications from a regime that it does not 
recognize. | He concluded: | 

Thus the contacts between the United States as ree and unrecog- 
nized regimes will be kept to an absolute minimum, and below the 
level which the general rules of international law would permit in a 
depositary without implying any change in recognition status of un- 
recognized subscribers to the Treaty. | 

In a statement of August 8, 1968, the United Kingdom Foreign Office 
said that the signature of the treaty will not bring about any change in 
the relations between the United Kingdom and Hast Germany and that 
Her eae Government did not intend to recognize the East German 
regime. Nor will the deposit with the Soviet Government of an instru- 
ment of accession by East Germany bring about any change. The po- 
sition of Her Majesty’s Government was in every respecti the same as that 
explained by President Kennedy. In a joint communiqué issued on 
August 15, 1963, after a conference on the subject between the British 
and West German Foreign Ministers, the British statement was repeated. 
The United Kingdom Foreign Secretary pointed out that the British 
Government would have the right to oppose any attempt by the Hast 
German authorities to exercise rights based on the anew and will not 
accept 4 Soviet notification of the East German signature! He added that 
the East German regime had, nevertheless, pledged ital to abide by the 
provisions of the treaty.** : 





1 
L 








of the other two, they cannot have it both ways. Each depositary government may 
decide for itself whether it is prepared to regard an entity as a State. Yet, if a de- 
positary government refuses to treat any particular entity as a State for purposes of 
the Treaty, it] must accept the implication of its own decision and cannot claim that the 
Treaty imposes any obligations on such a ‘non-State.’ It is entitled to take this line, 
but it does so at the risk of jeopardizing the objects of the Treaty. If, however, 
it intends such an entity to be bound by the Treaty, it treats the ‘hon-State’—at least 
for purposes of the Treaty—as a direct addressee of rights and duties under interna- 
tional law, that is to say, as a subject of international law. This applies as much to 
the attitude tåken over this Treaty by the two Western depositary governments towards 
the so-called German Democratic Republic (East Germany) as tojthat of the Soviet 
Union towards the so-called National Republie of Chins (Formosa). 1? 


45 Hearings! 15-17; reprinted in 68 A.J.LL. 171 (1964). 
4e Tho Times (London), Aug. 4 and 16, 1968. 
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The Posttion of the Federal Republic of Germany 


When the Moscow Treaty was signed on behalf of the Federal Govern- 
ment of Germany on August 19, 1963, that government made a statement 
in which it said, in part: 


The Federal Government whose duty it is to take care of the inter- 
ests of the whole German nation, declares that by signing, ratifying 
and implementing the Treaty, the Federal Republic of Germany does 
not recognize any territory as a state or any regime as a government 
unless it has already recognized them previously. By stating this 
the Federal Republic emphasizes that it continues not to recognize the 
Soviet Zone of Occupation as a State and the agencies which have been 
established there as a government. Within the framework of this 
Treaty no contractual relations will therefore arise for the Federal 
Government with the Soviet Zone of Occupation or with the agencies 
which have been established there.*? 


In its Memorandum on the Bill to consent to the treaty which the Federal 
Government presented to the Federal legislative authorities,“ the Federal 
Government stated that ‘‘by making it possible for the Soviet Zone of 
Occupation to assume the obligations contained in the Treaty, the Treaty 
raises special problems for the Federal Republie of Germany.” The 
Memorandum continues: 


The Soviet Zone of Occupation is not a State, but a part of Germany 
where the Soviet Union by military force and with the assistance of 
the Socialist Unity Party which is dependent on it wields in fact 
power. The Soviet Zone of Occupation has not been recognized as a 
state by the community of nations; such recognition has been given 
to it only by States with Communist governments, i.e., only by a small 
minority of the Members of the community of nations. The Soviet 
Zone of Occupation was able to use the provision of Article III of the 
Treaty to sign in Moscow the copy of the Treaty which is deposited 
there with the Soviet Government; it is certain that the USSR as one 
of the Depositary Governments of the Treaty will make it possible to 
the Soviet Zone of Occupation to deposit in Moscow an instrument of 
ratification. The Federal Government has thoroughly considered 
which will be the international legal and the political consequences 
arising therefrom for the status of the Soviet Zone of Occupation . 
and for the unity, in law, of Germany. 


The Memorandum goes on to quote statements made on the non-recog- 
nition of Eastern Germany by President Kennedy at his press conference 
on August 1, 1963, and by a spokesman of the Department of State on 
August 2, 19638,* by President Kennedy in his message to the Senate, by 
Secretary of State Rusk before the Committee on Foreign Relations, and 
by President Kennedy in his letter to Senators Mansfield and Dirksen read ` 
in the Senate on September 11, 1968.°° The Memorandum quotes also the 


47 Annex to the Memorandum aecompanying the Bill to consent to the Moscow 
Treaty, presented by the Federal Government to the Federal Oouncil (Bundesrat) on 
Oct. 25, 1968, Parliamentary print (Drucksache) 390/68, p. 11. 

48 Ibid. 6. +9 Hearings 14-15. 

50 New York Times, Sept. 12, 1963. 
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statement| to the same effect by the British Foreign Office of August 8, 
1968, and| the communiqué on a meeting between Lord Home as United 
Kingdom |Secretary of State for Foreign Affairs and Federal Foreign 
Minister Dr. Schréder, held on August 14, 1963, already referred to. 
The American, British and West German governments have notified all 
governments with which they maintain diplomatic relations that no con- 
tractual relationship between them and Hast Germany, will arise out of 
the treaty’! | 


The Treaty and West Berlin | 

The German Bill expressing parliamentary approval of the treaty pro- 
vides that! the Bill shall also apply to the Land Berlin! 4.6., West Berlin, 
while due regard will be had to the rights and responsibilities of the Allied 
authorities and the jurisdiction vested in them in the fields of disarmament 
and demilitarization. According to an explanatory statement, this pro- 
vision intends to clarify that, to the extent the treaty applies to nuclear 
test explosions for military purposes, the Allied reservations will not be 
affected." | Treaties to which the Federal Republic is a party or statements 
made in relation to them often define whether and to' what extent they 
apply to West Berlin.” 
Tre QUESTION or CHINA | 


There are important differences, political and legal, between the status of 
East Germany and that of the Communist Government of China. One 
stems from the fact that the United Kingdom recognizes and the United 
States does not recognize the Communist authorities as the government 
of China, while there is agreement between the two Western Powers on 
their attitude towards East Germany. In general, the Peking authorities 
have received more widespread recognition than those residing in Hast 





51 Parliamentary print, note 47 above, p. 8. | 

52 Ibid. 1.| See the Protocol on the Termination of the Occupation Regime in the 
Federal Republic of Germany, Paris, Oct. 28, 1964, Art. 2, 49 A.J.I L. Supp. 55 (1955) ; 
Protocol No./TII on the Control of Armaments with Annexes, ibid. 134; and Declaration 
by the Federal Chancellor in Annex I thereto, tbid. 187. 

53 For example: When depositing on Nov. 13, 1952, its instrument of ratification of 
the Europ Convention on Human Rights of 1950, the Federal: Government of Ger- 
many dcr that the convention also applied to West Berlin; an analogous declara- 
tion was made on March 28, 1957, when the Federal Republic ratified the Protocol to 
the Convention of 1952 (European Commission on Human Rights, Documents and De- 
cisions, 1955-1956-1957, pp. 41 and 52). At the time of signing the Treaty estab- 
lishing the European Economic Community, and the Treaty establishing the Huropean 
Atomic Energy Community, Rome, March 25, 1957, the parties to ithe Common Market 
and Euratom Treaties also adopted a ‘‘Common Declaration relating to Berlin’’ and 
took note of a Declaration by the Government of the Federal Republic of Germany 
concerning the application of the treaties to Berlin. The Federal Act expressing 
Parliamentary approval of the Franco-German Treaty of Co-operation of Jan. 22, 1963, 
provides that ‘‘This Act also applies in the Land Berlin provided the Land Berlin so 
determines.’ (Federal Act of June 15, 1963, B.G. Bl. TI, p. 705.) 





| 
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Berlin. The degree of outside interference in the establishment and main- 
tenance in power of the two regimes has been and is different. The terri- 
tory now under the domination of the East German authorities was in- 
contestably part of pre-Munich and pre-World-War II Germany. Differ- 
ent views are held by different governments on the legal status of 
Formosa." From the point of view of those who consider East Germany 
a state, it is a new state which exists in addition to the Federal Republic 
of Germany. Mainland China, on the other hand, according to the pre- 
vailing view, does not pose the problem of the recognition of a (new) state, 
but the problem of the recognition of the government of a state whose 
character as a state is not in doubt. A different opinion is also possible 
and often expressed considering the fundamental transformation of the 
Chinese body politic which the Communist revolution has wrought. The 
prevailing opinion is, however, in accordance with international usage 
which, to list only a few examples, did not contest the identity of the 
international persona of pre- and post-Trianon Hungary; of the Kaiser’s 
Germany, the Weimar Republic and of Hitler’s Third Reich; of Italy under 
the constitutional monarchy, under Fascism and under the Republic; of 
Spain under the Bourbon Kings, under the Republic and under Generalis- 
‘simo Franco, or of Cuba under Batista and under Castro. The prevailing 
view is also that of the General Assembly of the United Nations which, in 
a resolution on the ‘‘Representation of China, in the United Nations’’ 
sponsored by Australia, Colombia, Italy, Japan and the United States, and 
adopted in 1961, noted ‘‘that a serious divergence of views exists among 
Member States concerning the representation of a founder Member who is 
named in the Charter of the United Nations’’; recalled ‘‘that this matter 
has been described repeatedly in the General Assembly ... as vital and 
crucial and that on numerous occasions its inclusion in the agenda has 
been requested ... as an item of an important and urgent character’’; 
and decided, ‘‘in accordance with Article 18 of the Charter of the United 
Nations, that any proposal to change the representation of China is an 


54 See J. P. Jain, ‘‘The Legal Status of Formosa,’’ 57 A.J.I.L. 25 (1963). 

55 For recent discussions of the legal status of the Peking authorities, see Jain, loo. ctt.; 
Rosalyn Higgins, The Development of International Law through the Political Organs 
of the United Nations 152 (1963); Arthur Steiner, ‘‘Communist China in the World 
Community,’’ International Conciliation, May, 1961, p. 448; ‘‘The International 
Position of Communist China,’? The Hammarskjold Forums, The Association of the 
Bar of the City of New York, Des. 2, 1963, where Eustace Seligman argued that the 
possible substitution of Communist China for Nationalist China would not involve the 
admission of a new Member but only a decision on credentials (ibid. 45). Professor 
McDougal, on the other hand, held that this was a case of succession of states rather 
than of the succession of governments, that the Peking authorities themselves are said 
to have claimed to be the organs of a new state and to have repudiated the treaties 
binding on the pre-1949 state of China. The distinction between ‘‘change of state’’ 
and ‘‘change of governmaent,’’ he said, has in the past varied with many different 
issues, and many of the past issues have, in contrast with the present conflict, been 
relatively trivial (Recorded statement of Dec. 2, 1963). 
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| 
importanti question.” This resolution would be meaningless if the ad- 
mission ofja new Member and not the change in the representation were 
involved, as ‘‘the admission of new Members to the United Nations’’ is by 
virtue of Article 18 (2) ipso jure an important question requiring a two- 
thirds majority and there is no room for applying Article 18 (3). 
Replying to a question whether there was not going to be retaliation 
against the Western attitude to Hast Germany in regard'to other countries 
that may sign the treaty in Washington, Secretary of State Rusk indicated 
that this was a problem which created some complications for both sides, 
i.e., for the Soviet Union on the one side and Britain and,the United States 
on the other. He added that, on the other hand, it was in the very nature 
of the treaty that it ought to have universal application, lif possible. 


Indeed, it will be a major object of policy from the point of view of 
the United States that the authorities in Peiping would consider them- 
selves to be bound by this treaty if we could bring this about in some 
way."! 


Other Statements Reserving a Negative Attitude of States Parties vis-a- 
vis Non-Recognized States 


In transmitting its instrument of ratification on January 10, 1964, 
the Government of the United Arab Republic stated that the ratification 
does not mean or imply any recognition of Israel or any treaty relations 
with Israel. The Government of Guatemala declared in its instrument 
of ratification of January 6, 1964, that the signature, approval, ratification 
and application of the treaty do not imply the recognition by Guatemala 
of any territory as a sovereign state or of any a as a legal government 
which is not already recognized by her as su | 
$ 
| 

The Duration of the Treaty | 

Article IV of the treaty provides that it shall be of unlimited duration. 
This rule is qualified by a provision which says, in effect, that in certain 
circumstances, to be discussed presently, each party may denounce the treaty 
by giving notice of withdrawal three months in advance. This is a pro- 
vision which is not extraordinary, nor does it give rise to any particular 
problems of interpretation. This is, simply, a treaty which, as countless 
others, contains provisions on its own duration and termination. Con- 
trary to what has been said by political commentators, the rule pacta sunt 
servanda ig not involved in and certainly not validated by Article IV. 
The right of withdrawal is part of the pactum and its exercise therefore 
not contr to it. 

Secretary, of State Rusk informed the Senate Committee on Foreign 
Relations that the withdrawal clause was inserted on the insistence of the 


50 Rea. 1668 (XVI), Dec. 15, 1961, U.N. General Assembly, 16th Sess., Official Rec- 
ords, Supp. No. 17 (A/5100), p. 66. t7 Hearings 34, | 

58 Information received from the Treaty Section, United Nations Office of Legal 
Affairs. 
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United States. The Soviet Union, he said, originally did not want a 
withdrawal clause, on the thesis that sovereignty permits the denunciation 
of a treaty in any event. The Western Powers were not at all satisfied 
with that view ‘‘because it gives too little respect to international law and 
to the obligations of a treaty and this is why the admittedly flexible with- 
drawal clause was inserted.’’ 5° 

The somewhat disconcerting theory expounded by the Soviet negotiators 
to which the Secretary of State referred is not the one which Soviet lawyers 
usually support in their capacities as writers and legal scholars. On the 
contrary, they always stress the predominant rôle international treaties 
play in comparison with other sources of international law. While 
challenging the validity of ‘‘unequal’’ or ‘‘leonine’’ treaties and while 
making liberal use of a real or alleged fundamental change of circum- 
stances or of the real or alleged violation of a treaty by another party as the 
basis for denouncing a treaty, the Soviet Government has hardly ever 
publicly proclaimed so radical a view as that which it apparently held in 
the course of the negotiations on the Moscow Treaty.°° Whatever the 
state of co-ordination on this question among Soviet statesmen and lawyers 
may be, the doctrine of ‘‘national sovereignty’’ allegedly overriding treaty 
commitments is, unfortunately, reflected in the phraseology of Article IV 
when it says that each party has the right to withdraw from the treaty ‘‘in 
exercising its national sovereignty.’’ The normative content of Article IV 
and its practical effect on the duration of this particular treaty would be 
exactly the same if these words were not init. Hach party can withdraw 
by virtue of the terms of the treaty without having to fall back upon ‘‘na- 
tional sovereignty’’ as a justification. However, as an effect of these words, 
the idea may be read into the treaty that the more than one hundred govern- 
ments which eventually will become parties to it have accepted the principle 
that the peremptory right to withdraw from any treaty of unlimited dura- 
tion or, for that matter, also of limited duration flows from ‘‘national 
sovereignty.” The danger of this use or abuse of these words does not 
arise in connection with the treaty itself but in what might be deduced 
from it as some novel principle of general application, a principle which 
would be destructive of international law.® This danger is not too serious, 


59 Secretary of State Rusk, in Hearings 27-28 and 50. 

60 Krylov, ‘‘les Notions Principales du Droit des Gens (La Doctrine Soviétique du 
Droit International),’’ 70 Hague Academy Recueil des Cours at 429 and 439 (1947, I); 
Tunkin ‘‘Co-existence and International Law,’’ 95 tbid. 71 et passim (1958, ILI), 
and idem at the 1963 session of the International Law Commission, U.N. Doc. A/CN.4/ 
8R.689, pars. 65 and 66, May 29, 1968. See also: Shurshalov, ‘‘The Legal Contents 
of the Principle Pacta Sunt Servanda in International Relations’’ (German translation 
in Gegenwartsprobleme des Vélkerrechts, Berlin (Hast), 1962), 182 et seg. (Selection 
of Contributions to the Soviet Yearbooks of International Law, 1958 and 1959); Triska 
and Slusser, The Theory, Law, and Policy of Soviet Treaties 118 et seg. (Stanford 
University Press, 1962); and McWhinney, ‘‘Peaceful Co-existence and Soviet-Western 
International Law,’’ 56 A.J JL. 951 (1962). 

61 P. Chandrasekhara Rao, loc. cit. note 1 above, p. 319, considers it possible that the 
reference to ‘‘national sovereignty’? in Art. IV ‘‘may have far reaching effects on the 
general problem of withdrawal from international instruments.’’ 
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however. | In the absence of a binding and conclusive statement emanating 
from an international authority on the subject of the termination of treaties 
which contain no provisions regarding their termination (a category to 
which the Moscow Treaty does not belong), this writer: believes that guid- 
ance on this question can be derived from the draft article dealing with the 
subject which was adopted at the 1963 session of the International Law 
Commission. It reads as follows: l 
A tréaty which contains no provision regarding its termination and 
which does not provide for denunciation or withdrawal is not subject 
to denunciation or withdrawal unless it appears from the circumstances 
of its conclusion or the statements of the parties that the parties in- 
tended to admit the possibility of a denunciation or withdrawal. 


To return to the unfortunate phrasing of Article TV of the treaty: 
In the light of all this it cannot have been, and has not been, the intention 
of the parties to throw the principle pacta sunt servanda overboard in 
favor of the anarchic idea of the unfettered right of a, sovereign state to 
free itself] unilaterally from a treaty obligation. 

A German commentator suggests a different and, from his point of view, 
more sinister explanation for the reference in Article TV to ‘‘national 
sovereignty.’’ He suspects that this phrase, in connection with the par- 
ticipation clause which has made it possible for Hast Germany to sign and 
to become|a party to the treaty, may be invoked to support the view that 
East Germany is endowed with ‘‘national sovereignty.’’ ° 

The right to withdraw from the Moscow Treaty is not unlimited. The 
exercise of this right presupposes the existence of ‘‘extraordinary events, 
related to|the subject matter of this Treaty’’ which ‘‘have jeopardized the 
supreme interests’’ of the withdrawing country. The ‘existence of these 
extraordinary events is decided by the withdrawing country itself; the 


| 

62 I.L.O. Report on Work of Its 15th Sess. (1963), U.N. Doc. A/5509, p. 18, Art. 89 of 
the draft articles on the law of treaties; also in 68 A.J.LL. 269 (1964) (emphasis 
added). The Commiaston’s text was adopted by 14 votes to 2, but there was unanimous 
agreement on the proposition that a treaty cannot be unilaterally. terminated unless at 
least the conditions stipulated in the draft are met (U.N. Doca’ A/ON.4/8B.689, 709 
and 717). |There was no trace of any dissent from this basic: proposition of draft 
Art. 39 in |the course of the preliminary consideration of the draft articles in the 
General Assembly. For a summary of the preliminary discussion of draft Art. 39 by 
the Legal Committee of the General Assembly at the latter’s 18th session in September/ 
October, 1943, see the Report of the Sixth Committee, U.N. Doc. A/5601 (Nov. 6, 1963), 
par. 20, and U.N. Docs. A/C.6/SR. 783, 784. Draft Art. 39 a generally considered 
to be lex lata. 

83 Cornides, loo. cit. note 1 above, p. 590, commenting on Art. iy, says that if ‘‘one 
recalls the careful distinction between ‘state? and ‘authority’ contained in the first 
American draft and the reasons given for it by Mr. Wadsworth in July, 1960, it is not 
quite easy to believe that the Americans and the British completely overlooked the 
political implication of the notion of ‘national sovereignty’ in the relationship between 
Bonn and Pankow. The Russians, in any case, must have had it in mind.’’ The 
‘first American draft’? to which Mr. Cornides refers is Doc. GEN/DNT/102 of July 
26, 1960, mentioned in note 89 above. ‘‘Pankow’’ designates the seat of the East 
German authorities. 
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right of ‘‘auto-interpretation’’ “4 is expressly stipulated. The decision 
must nevertheless be made in good faith. An example of an ‘‘extraordi- 
nary event, related to the subject matter of the Treaty’’ which was men- 
tioned ih the proceedings of the Committee on Foreign Relations of the 
U. 8. Senate would be nuclear testing by non-parties to the treaty.* 
However, the fact that testing in the prohibited environments has taken 
place is not the only basis for withdrawal. It is not desirable, it was said, 
to try to find ‘‘the exact boundaries on these extraordinary events related 
to the subject-matter’’ in advance. ‘‘This flexibility was something which 
we wanted and which the other side also wanted.’ ® Important new tech- 
nical developments in the fields of nuclear or conventional weapons, or the 
coming into force of an amendment to the treaty in spite of the opposition 
and vote of a party which wishes to withdraw, would, in this writer’s 
view, be reasons justifying withdrawal by that party. A party withdraw- 
ing for reasons of this type would not be acting contrary to either the text 
or the spirit of the treaty. 

It is not a necessary condition for the exercise of the right to withdraw 
from the treaty that the ‘‘extraordinary events’’ have their origin in a 
violation of the treaty by one of the other parties, although this might often 
be the case. It is necessary, however, to distinguish clearly between two 
different bases for the termination of the treaty relationship: ‘‘extraordi- 
nary events’’ which justify withdrawal under Article IV of the treaty on 
the one side, and, on the other, a material breach by a party which can be 
invoked as a ground for the suspension or termination of the treaty under 
the general provisions of the law of treaties. These will now be examined. 


The Termination of an International Convention as a Consequence 
of Its Breach 


Secretary of State Rusk stated the following about the effect of a viola- 
tion of the Test Ban Treaty by a state party: 


64 The term was coined by Leo Gross in the Festschrift for Kelsen, Law and Politics 
in the World Community 76 (Lipsky, ed., 1953). 

65‘ We need answer to no tribunal and to no authority other than our own con- 
science and requirements... . Certainly no President of the United States would hesi- 
tate to exercise the right of withdrawal if the national security interest requires it.’’ 
Secretary of State Rusk, in Hearings 18. This statement is, of course, well founded 
as far as the application of Art, IV is concerned. It is also correct that, as Chand- 
rasekhara Rao (loc. cit. 821) and Martin (op. ott. 79) have pointed out, the treaty 
itself does not contain a provision for dealing with differences as to its interpretation 
or application or for third-party adjudication. This does not mean, however, that there 
exists no applicable provision for the settlement of disputes concerning questions other 
than those relating to Art. IV. Many states parties have accepted, and others may 
accept, the compulsory jurisdiction of the International Court of Justice. Failing that, 
the parties are under the obligation to seek a solution ‘‘by negotiation, inquiry, media- 
tion, conciliation, arbitration, judicial settlement,’’ ete. (Art. 38 of the Charter). 
Both the Security Council and the General Assembly (Arts. 10 and 14) can be seised of 
disputes in this area. 

66 Hearings 180 (Secretary of Defense McNamara). 

67 Ibid. 51 (Becretary of State Rusk). 
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if Soviet Union were to test in violation of the, Treaty, the funda- 
mental obligation that is the consideration for our adherence would 
disappear. In that case, the United States could, if it chose, consider 
itself released from its reciprocal obligation and ‘could resume seating 
without delay. | 


He also said: | 





It is}our view that we would not have to wait 90 days, because the 
obligation of the Soviet Union not to test in the prohibited environ- 
ments is central to the very purposes and existence of this agreement, 
and it is clearly established through precedents of American practice 
and international law over many decades that where the essential con- 
sideration in a treaty or agreement fails through violation on the 

other side that we ourselves are freed from those limitations. +. 


He added that ‘‘where the gut of the treaty collapses, we are not limited 
just by the withdrawal clause.” $ 

In this writer’s opinion the Secretary of State’s ‘conclusion is well 
founded. | However, in order to arrive at this conclusion it is necessary 
dispose of an obvious difficulty which arises, in law, for the innocent party 
to a multilateral treaty which has been violated by another party. This 
difficulty is implied in the Secretary’s reference to the: reciprocity of the 
obligation, The problem is this: If, in the hypothetical situation of a 
fundamental or material Soviet violation of the treaty, the United States 
acquires the right to suspend the performance of its own reciprocal obli- 
gations under the treaty vis-à-vis the Soviet Union, it'is by no means a 
self-evident consequence that the United States is also freed from its under- 
taking under the treaty vis-à-vis other innocent parties, say, India, Ghana, 
or Mexico} However, if, in the hypothetical case, the United States con- 
tinued tobe bound by the prohibitions of the treaty for at least three 
months (Article IV) vis-à-vis India, Ghana,.or Mexico, then its right to 
suspend the operation of the treaty in its relationship with the Soviet 
Union would be a shell. The situation would, of course, be the same if the 
United States were the defaulting party and the Soviet Union the innocent 
party. it has been so well said: ‘‘Good sense and equity rebel at the 
idea of a|State being held to the performance of its obligation under a 
treaty which the other contracting party is refusing td respect.” The 
Legal Adyiser of the U. 8. Department of State based his argument in 
support of the Secretary of State’s conclusion on this point on the work 
of the International Law Commission’s previous Special Rapporteur on 
the Law of Treaties, Sir Gerald Fitzmaurice, now a Judge of the Inter- 
national Court of Justice."? A central feature of Sir Gerald’s Second Re- 
port on the Law of Treaties was, to summarize his elaborate argument, to 
distinguish, in regard to the effect of a violation of a multilateral treaty 


68 Ibid. 18. Cf. 58 AJL. 179 (1964). ; 

60 Sir Humphrey Waldock, Second Report on the Law of Troatios, U.N. Doe. A/ON.4/ 
166, Add.1 (mimeographed), April 10, 1963, p. 37. 

70 Sir Gerald Fitzmaurice, Second Report on the Law of Trentin U.N. Doe. A/ON. 
4/107, March 15, 1957, 2 LL.C. Yearbook (1957) 54. 
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by one party, between two categories of treaties. To one category belong 
treaties where neither juridically nor from the practical point of view the 
obligation of any party is dependent on a corresponding performance by 
the others. In these cases the obligation has an absolute rather than a 
reciprocal character; it is, so to speak, an obligation towards all the world 
rather than towards particular parties. If such a treaty is violated by one 
party, the other parties, according to Sir Gerald, continue to be bound. 
From these treaties he distinguished a second category, viz., treaties which 
create obligations which are not absolute. 
He said, speaking of treaties in the first category, that 


Thus, a fundamental breach by one party of a treaty on human rights 
could not justify termination of the treaty ... even in respect of 
nationals of the offending party. The same would apply as regards 
the obligation of any country to maintain certain standards of working 
conditions or to prohibit certain practices in consequence of the con- 
ventions of the International Labour Organization; or again under 
maritime conventions as regards safety at sea. 


7 
As an example and illustration of the second category of treaties Sir 
Gerald mentioned treaties on disarmament. He stated: 


In the latter case, and unless the contrary is expressed by the treaty, 
the obligation of each party to disarm . . . is necessarily dependent on 
a corresponding performance of the same thing by all the other parties, 
since it is of the essence of such a treaty that the undertaking of each 
party is given in return for a similar undertaking by the others. 


It is not surprising that the Legal Adviser of the Department of State 
adduced Sir Gerald Fitzmaurice’s example of a disarmament treaty to 
argue that the nuclear test ban is of the same character as a disarmament 
treaty and that the undertaking of each party to refrain from testing 
nuclear weapons was given ‘‘in return for a similar undertaking by each 
of the other parties.” This writer has already stated that he agrees 
with the result at which the Secretary of State and the Legal Adviser have 
arrived. He is not sure, however, that the combination of the arguments 
of Sir Gerald Fitzmaurice and of the Legal Adviser dispels all doubt about 
that conclusion. There is doubt whether the two categories of treaties and 
treaty obligations defined by Sir Gerald Fitzmaurice are as distinct and as 
watertight as appears on first sight.. On the one hand, there is an element 
of reciprocity, e.g, in the very idea of international labor legislation as 
witnessed by the Preamble to the Constitution of the International Labor 
Organization (Part XIII of the Peace Treaty of Versailles) according to 
which the parties were moved to establish the Organization not only ‘‘by 
sentiments of justice and humanity’’ but also by the consideration that 
“‘the failure of any nation to adopt humane conditions of labour is an ob- 
. stacle in the way of other nations which desire to improve the conditions 
in their own countries.” If—in an entirely hypothetical case—after 1919 
a major industrial Power had repealed its hours of work legislation and a 


t1Hearings 40; see 68 A.J.I.L. 179 (1964). 
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working week of, say, 72 or more hours had been introduced, it is debatable, 
to say the least, whether the parties to the Hours of Work (Industry) Con- 
vention, 1919, could have been expected to continue to observe it. On the 
other side, it could conceivably be claimed that a treaty concluded by 
parties ‘‘desiring to put an end to the contamination of ‘man’s environment 
by radioactive substances’’ is nearer to a human rights, world health or 
safety at kea convention than to a disarmament convention, particularly as 

‘the Moscow Treaty, as we have seen, does not prohibit! underground test- 
ing, stockpiling and even the use in war of nuclear weapons. This writer 
believes therefore, that the argument used by the Legal, Adviser and based 
on Sir Gerald’s Report of 1957 requires strengthening in order to carry 
full conviction, and an attempt to present additional considerations point- 
ing in this direction will now be made. 

Sir Gerald Fitzmaurice’s successor as Special Rapporteur on the law of 
treaties of the International Law Commission, Professor Sir Humphrey 
Waldock, jdid not take as the basis of his work his predecessor’ 8 division of 
multilateral treaties into different categories by reference to the nature 
of their obligations. He doubted whether, as the law stands today, they can 
be said to! be of decisive importance in the present eonnéction, and stressed 
that, however true it may be that certain types of treaty may establish 
obligations of an objective character, there remains a contractual element 
in the legal relation created by the treaty between any two parties. “No 
doubt,’’ he said, ‘‘if one party violates a [multilateral] treaty, another 
innocent party cannot, as a rule, individually release itself on that account 
from its obligations under the treaty because of its undertakings to the 
remaining contracting parties.” °? Later in his Report Sir Humphrey said: 


It is conceivable, however, that because of the key position held by 
the defaulting State in the whole régime of the treaty . . . the general 
body jof the parties to the treaty might wish to terminate or suspend 
the whole treaty. . . . But in cases such as these, where the defaults 
of a key State or of a ‘number of States go far to undermine the whole 
treaty regime, tis seems destrable that individual parties should also 
have ae right not merely of terminating their treaty-relation with the 
defaulting State but of withdrawing altogether on the treaty.” 


He therefore proposed the insertion in the draft article concerned of a 
proviso that 


l 

if a material breach of a treaty by one or more parties is of such a 
kind as to frustrate the object and purpose of the'treaty also in the 
relations between the other parties not involved in the breach, any 
such other party may, if it thinks fit, withdraw from the treaty.” 


72 Waldock, op. ott. 47. 78 Ibid. Emphasis added. 

T4 Ibid. 86. It is of interest to note that the Harvard Research in International Law 
(29 A.J.LL) Supp. 1077, 1089-1090 (1935)) does not recognize a similar right of the 
innocent party. Nor does the American Law Institute Restatement of the Foreign 
Relations Law of the United States (Tentative Draft No. 3, 1959, Bec. 143, text in 
Bishop, International Law Cases and Materials 196-197, 2nd ed., 1962), afford pro- 
tection to the aggrieved party in the hypothetical circumstances ' which have been the 
starting point for our investigation. 


i 
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This writer believes that Professor Waldock’s approach is apt to lead to an 
equitable solution of the complex problem which oceupies us here. It must 
be added, however, that his proposal for a proviso as just cited is not em- 
bodied in the draft article (Article 42) as adopted by the International 
Law Commission. Nor is his idea reflected in the Commission’s com- 
mentary on its own draft."® 

The International Law Commission, in accordance with most of the 
writers and studies of the subject, including Sir Humphrey Waldock’s Re- 
port, distinguishes in regard to our problem between bilateral treaties on 
the one hand, and multilateral treaties on the other. Under its draft 
Article 42, a material breach of a bilateral treaty by one party entitles the 
other to invoke the breach as a ground for terminating the treaty or sus- 
pending its operation in whole or in part. On the other hand, a material 
breach of a multilateral treaty by one of the parties entitles: 


(a) Any other party to invoke the breach as a ground for suspending 
the operation of the treaty in whole or in part in the relation between 
tiself and the defaulting State; (b) The other parties by common 
agreement either: (i) To apply to the defaulting State the suspension 
provided for in subparagraph (a) above; or (ii) To terminate the 
treaty or to suspend its operation in whole or in part."* 


Article 42 of the Commission’s draft, as distinct from Article 89 which 
we have considered earlier, contains much which is ‘‘progressive develop- 
ment’’ of international law rather than ‘‘codification,’’ #.¢., suggestions 
de lege ferenda which do not, at least not in the opinion of all concerned, 
represent the law as it is. Such new rules would, as the representative of 
the United Kingdom pointed out, require very careful study and must be 
subjected to constructive criticism before they could be accepted as part of 
present-day international law.” The representative of Ghana drew atten- 
tion to the very problem which is occupying us here. He said: 


Although the suggested provision of article 42... gave rise to no 
difficulty in the case of bilateral treaties, an injured State party to a 
multilateral treaty might be unable to persuade all the other parties to 
terminate it. The injured State would then theoretically remain a 
party to the treaty and could do no more than suspend its application.”* 


The representative of the United States ™ stated that paragraph 2 of draft 


15 The records of the session do not show why no action was taken on this particular 
suggestion by the Special Rapporteur. It appears that some members were of the 
opinion that the definition of a ‘‘materlal breach’’ in par. 3(b) of draft Art. 42: 
‘The violation of a provision which is essential to the effective execution of any of the 
objects or purposes of the treaty,’’ takes care of Sir Humphrey’s point which, in this 
writer’s opinion, is hardly the case. te L.L.0., op. oit. 16-17. 

77 Miss Gutteridge, in U.N. Doc. A/C. 6/S8E.786, Oct. 8, 1963. 

78 Mr. Dadsie, in U.N. Doe. A/C. 6/8R.791, Oct. 14, 1963. The summary record does 
not show whether, by the last sentence quoted in the text, the representative meant 
‘suspend the application’? erga omnes or only in the state’s relationship with the 
offending state. He must have meant the former, as the latter is covered by the 
Commission’s draft. 

19 Mr. Plimpton, in A/O. 6/8R.784, Oct. 4, 1968. 
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Article 42, t.e., the part dealing with multilateral treaties, ‘‘appeared to 
some extent to disregard the varied nature of multilateral treaties.” It 
could be applied to what he called a ‘‘law-making treaty’’ on such a sub- 
ject as disarmament, whose observance by all parties was essential to its 
effectiveness, but his delegation doubted that the paragraph should apply 
equally to a multilateral treaty like the Vienna Convention on Consular 
Relations, which was essentially bilateral in application. It is true that 
a disarmament convention is a ‘‘law-making treaty’’ in the sense that by 
being an international convention it ‘‘makes law.” It is equally true, 
however, that if in discussions of problems of this type one speaks of ‘‘law- 
making treaties,” one has in mind treaties of an objective character such 
as treatied in the human rights, labor, health, and safety-at-sea fields as 
distinct from, and opposed to, treaties which, according to, e.g., Sir Gerald 
Fitzmaurice ®© and the Legal Adviser of the State Department,®* create 
only reciprocal rights between the parties, and which for this very reason 
are not ‘‘law-making’’ treaties. Of those a disarmament treaty was given 
as an example. What the representative must have meant was that para- 
graph 2 of draft Article 42, under which an innocent party would have to 
remain a party to a multilateral convention in spite of its breach (except 
in its relationship to the guilty party), should not bei applied to a dis- 
armament|convention, but that it could be applied to a consular convention 
as essentially bilateral in application, with the effect that State A, whose 
rights under the Vienna Convention on Consular Relations had been vio- 
lated by State B, would be entitled to invoke this violation as a ground for 
suspending the operation of the convention between itself (A) and State 
B, but would remain bound by the convention vis-à-vis the other parties. 
In the e intervention the representative of the United States made 
suggestions which have a bearing on the problem we are here investigating. 
According) to these suggestions (the changes suggested by the United States 
are underlined), a material breach of a multilateral treaty by one of the 


parties would entitle: | 
| 
(a) Amy other party whose rights or obligations are adversely affected 
by ue breach to invoke the breach as a ground for suspending the 
operation of the treaty . .. between itself and the defaulting State. 


It will be noted that this text does not afford a remedy for the situation 
in which the United States would find itself in the hypothetical case re- 
peatedly referred to if, following upon a violation of the Test Ban Treaty, 
it remainell obligated to abstain from testing vis-a-vis third parties. Such 
a breach would, under the U. 8. suggestion, further entitle ‘‘(b) the other 
parties whose rights or obligations are adversely affected by the breach’’ 
either to apply the suspension or to terminate the treaty. This right 
would be vested in ‘‘the other parties,’’ and not, as it would be according 
to the Commission’s draft, in ‘‘the other parties by common agreement.’’ 
The deletion of the words “by common agreement’’ without more would 


80 See Sir| Gerald Fitzmaurice’s distinction, summarized above at note 70. 
81 Bee at pote 71 above. i 
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not, in this writer’s view, necessarily give the right to withdraw from the 
treaty to any other, #.e., innocent, party individually. 

This is how the Report of the Sixth Committee sums up the relevant 
part of the preliminary discussion of draft Article 42: 


Some representatives held the view that, in the case of multilateral 
treaties, the International Law Commission had not taken account of 
the fact that many multilateral treaties are essentially bilateral in ap- 
plication and that, therefore, the rules applicable to bilateral treaties 
should apply in the event of a breach of multilateral treaties.*? 

If it is true that every multilateral convention has bilateral features and 
that, beyond that, many multilateral treaties are essentially bilateral in ap- 
plication, then it must be said that in regard to the obligations undertaken 
in Article I (the substantive article of the treaty) the bilateral or, if one 
does not consider America and Britain as one party in the same interest, 
trilateral elements are so preponderant that one could possibly say without 
fear of being accused of exaggeration that Article I is a bilateral or tri- 
lateral treaty provision in disguise, that it is, at present at least, bilateral 
or trilateral in substance, and multilateral in form only. If this is so, then 
considerations of equity not only permit but require the piercing of the 
veil of the multilateral character of Article I of the treaty and its treat- 
ment, as far as the consequences of a material breach are concerned, as a 
treaty provision among the three original parties. What the law in this 
regard would be if other nuclear Powers acceded to the treaty, or if some 
of the present signatories or parties became nuclear Powers, need not 
occupy us here. The organizational, procedural and final clauses of the 
treaty (Articles II to V) are, of course, genuinely multilateral provisions 
of which it cannot be said that they are bilateral in application. 

The conclusion which this writer submits is therefore that a material 
breach of Article I of the treaty by the Soviet Union would entitle the 
United States and the United Kingdom to suspend or to terminate the 
treaty. In such a situation they would not have to give three months’ 
notice in advance as stipulated in Article TV. A breach by the United 
States would, of course, give to the Soviet Union a corresponding right. 
In that hypothetical case it would probably be inequitable to hold the 
Soviet Union to its commitment towards the United Kingdom, if the 
United Kingdom were an innocent party. The preceding statement applies, 
of course, only to the situation as its exists at the beginning of 1964. It 
would no longer apply if France or the Communist Chinese Government 
were to ratify the treaty or if one or more of the present signatories or 
parties were to enter into the nuclear field. 


Fundamental Change of Circumstances (the Question of the 
Clause Rebus Sic Stantibus) 


What réle, if any, has the doctrine of a fundamental change of circum- 
stances, generally known as the clause rebus sie stantibus, to play in this 


82 U.N. Doe. A/5601 (note 62 above), par. 22, 
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scheme of|things? As the International Law Commission has stated, 


many) authorities have in the past limited the principle [of the clause 
rebus! sic stantibus] to so-called perpetual treaties, that is, to treaties 
not making any provision for their termination. The reasoning by 
which this limitation of the principle was supported by these authorities 
did nbt, however, appear to the Commission to be convincing. When 
a treaty had been given a duration of ten, twenty, fifty or ninety-nine 
years, it could not be excluded, that a fundamental change of circum- 
stances might occur which radically affected the basis of the Treaty. 
The cataclysmic events of the present century showed how funda- 
tent 3 circumstances may change within a period of only ten or 





twenty years. ... The Commission accordingly decided that the rule 
should be framed . . . as one of general application, though for obvi- 
ous reasons it would seldom or never have relevance for treaties of 
limited duration or which are terminable upon notice. 


The Special Rapporteur was of the view that ‘‘when a treaty is for a brief 
term or is|terminable upon notice, the application of the' doctrine is clearly 
without any utility.’’® The periods involved in the Moscow Treaty, which 
provides for three months’ notice, are in a category different from those 
contemplated by the Commission, but as the present treaty is at the very 
center of the potentially cataclysmic developments to which the Commis- 
sion has alluded, one would not wish to consider recourse to the clausula 
completely impractical, while agreeing with the Commission and its Special 
Rapporteur that the probability of its invocation is infinitesimal. 

88 LL.O,, fe oit, Commentary on draft Art. 44, par, 8, p. 22; 58 AJ.LL. 288-289 
(1964). 


st Sir Humphrey Waldock, op. ott, note 69 above, Commentary on his draft Art. 22, 
par. 10, pp.) 67-68. 





DISPUTE SETTLEMENT: THE CHICKEN WAR 
By Herman WALKER 


Duke University 


“Chicken War” is a quip for a long-festering controversy that in the 
summer of 1963 bristled with menace of a possible trade war between the 
United States and the European Economic Community. Actually, no out- 
break of hostilities eventuated; for, in good time, basis for a détente was 
found. This entailed resort to a dispute-resolution machinery, made pos- 
sible because of the existence of an organized international forum in which 
countries have gained experience in the tasks of harmonizing trade inter- 
ests. How the controversy started, burgeoned and was disposed of illus- 
trates the complications arising from the creation of the Common Market 
and the ways devised for coping with these and other complications afflict- 
ing international trade. 


I. BACKGROUND 


In the latter 1950’s, the American poultry industry discovered and began 
exploiting a thriving outlet in Germany. The phenomenal advances made 
in the United States in rationalizing the raising, processing and distribu- 
tion of poultry into a low-cost mass-production business enabled American 
exporters to land chickens in German profitably, even after payment, of 
shipping and handling charges and the German import duty of 15% cif. 
(the average equivalent of about 414¢ per pound). The main brake on 
market expansion, in step with the rapidly developing demand for the at- 
tractively priced American product, was an administrative restriction en- 
forced by the German authorities. As this restriction was progressively 
relaxed, in compliance with Germany’s international obligations, sales 
grew apace: in 1958, $2.5 million; in 1959, $12.5 million; in 1960, $23.0 
million; in 1961, $35.5 million; and by 1962, fair prospect of soon passing 
an annual rate of $50 million. But on July 1 of 1962, the E.E.C.’s import 
regime for poultry came into effect, whereunder Germany’s national tariff 
was replaced by an import fee of approximately 181%4¢ per pound.t In 
face of this, American shipments fell off sharply to a level of about $20 
million annually. 

This curbing of its poultry trade was understandably quite objectionable 
to the United States. However, the degree of indignant sternness that suf- 


1 This tripling of rate, it may be noted, reflected only in part an inerease in protective 
incidence (designed to offset local production costs, e.g., grain prices and the state of 
technology). In part, the increase represented commutation of the national subsidy 
theretofore paid local producers but discontinued under the E.E.C. regulations. Note: 
trade statistics cited in this paragraph are on a German-import basis, converted from 
marks to dollars, rounded, 
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fused the American reaction is hard to explain in terms of chickens alone. 
The over-all balance and trend of United States trade with E.E.C. is very 
satisfactory. Total exports have been rising year by ‘year, to a volume 
now approaching $4 billion annually; and the United States has been 
selling more to B.E.C. than buying from it in the profitable ratio of 3:2. 
In the restless kaleidoscope of foreign trade, some items inevitably fall 
off and others rise, one year to the next; but to the H.E.C., the rises have 
been more than the drops.? In this perspective, the loss of a few million 
chickens was hardly catastrophic—when account is taken additionally of 
the fact that the reduced volume is still above the 1958-1961 average; 
that the German market is of peripheral importance to, the American 
poultry industry as a whole;* and that the long-range outlook there was 
not rosy, even had the old duty regime continued, considering the likelihood 
that the Europeans would soon master the technology and reacquire a com- 
petitive elge on their own side of the Atlantic.* It may be presumed, 
therefore, that the stakes were probably bigger. 

Chickens are one of an inter-related group of products on which precise 
determination of the E.E.C.’s import-regulation system, had been delayed, 
awaiting eement within B.E.C. about its Common Agricultural Policy; 
and chickens were the first of that group affecting American rights on 
which the|import fee was definitely decided and imposed: The high level at 
which the'fee was set could be interpreted as reflecting on its face a victory 
for protectionist tendencies which, if they got their head, presaged later 
decisions prejudicial to the sale of other agricultural products to E.B.C. 
The morelimmediate concern was the rest of the group (various grains) of 
which the poultry trade represented a fractional part. Beyond was the 
larger question of policy orientation as it would otherwise affect Ameri- 
can agricultural exports to the E.E.C., a trade amounting to $1.2 billion in 
1961/1962 but down by $125 million in 1962/1963, In the background lay 
the still larger question of effective trade-promotion tactics generally: 
the degree of forceful diligence with which the Government ought to prose- 
cute American trade interests wherever found, in this day of worry over 
the United States balance of payments.° Finally, the chicken affair had 





2 The recent record of U. 8. exports to E.B.O. has been as follows (in billions of 
dollars): 3.46 (1960), 3.55 (1961), 8.63 (1962), 3.77 (1968, prelim.). Imports: 2.26 
(1960), 2.23 (1961), 2.45 (1962), 2.48 (1963, prelim.). 

8 While Germany has been the main foreign market developed to date, the recent 
drop-off there amounts to the equivalent of only about 1% of total American poultry 
production, |as measured by 1961 and 1962 statistics. 

4 The technique efficiently combines organization, management, selective breeding and 
an extremely low feed-meat conversion ratio. The one ‘natural’? advantage the 
Americans fee ao long as agricultural policy within E.E.C. keeps grain prices high, is 
cheaper feed; as offset the Europeans have the advantages of Breplngity and lower 
transportation and labor costs. 

5 The legislative history of the current trade agreements law, ‘the Trade Expansion 
Act of 1962 (76 Stat. 872), suggests Congressional desire for a stiffening of the 
Government’s posture in dealing with foreign harassments of American trade. Ac- 
cordingly, the President’s retaliatory authority, as previously set out in Bee. 350 (a) 


| 
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precedent-making legal implications; the dispute, stripped of its politico- 
economic underlay and its tactical overlay, was about issues of legal right 
and obligation, with roots reaching back into the formative origins of the 
European Economie Community. 


II. DEVELOPMENT OF THE DISPUTE 


The E.E.C., being in its commercial aspect a Customs Union, merges four 
separate customs territories (France, Germany, Italy and the Benelux), 
each with its own distinctive tariff structure, into a single customs terri- 
tory with a different tariff structure. Obviously this cannot be accom- 
plished without a wholesale unmooring and re-casting of pre-existing duty 
rates—including rates (numbering in the thousands) as to which the 
E.E.C.’s constituents had theretofore contracted commitments immunizing 
them from tampering. These commitments had been undertaken for value 
received in reciprocal tariff negotiations conducted from time to time in 
the past with third countries; and they had been recorded as ‘‘bindings”’ 
in the schedules attached to the master multilateral instrument to which 
they adhered in company with numerous other countries: the General 
Agreement on Tariffs and Trade (GATT).° 

Provision in principle for resolving the dilemma thus posed—of how 
legitimately to ‘‘unbind’’ the contractual rates of the E.E.C.’s members, a 
step indispensable to the realizing of their Customs Union, and of how 
practicably to do so without unraveling the whole world-wide fabric of 
contractually reduced tariffs into which they were interwoven—is made in 
Article XXIV, paragraph 6, of GATT. This paragraph asserts that the 
right to form a customs union, acknowledged in paragraphs 4 and 5 of 
the same article, carries with it the obligation to replace pre-existing rate 
commitments with a suitably commensurate array of new ones: 


6. If, in fulfilling the requirements of sub-paragraph 5 (a) [te., 
taking the tariff steps implicit in constructing a customs union], a con- 
tracting party proposes to increase any rate of duty inconsistently 
with the provisions of Article II [#.e., breach a binding], the procedure 
set forth in Article XXVIII shall apply. In providing for com- 
pensatory adjustment, due account shall be taken of the compensa- 
tion already afforded by the reductions brought about in the corre- 
sponding duty of the other constituents of the union. 


The process is one of ‘‘compensating.’’ The last sentence of the above- 








(5) of the Tariff Act of 1980 as amended, was considerably amplified during the bill’s 
passage (Sec. 252, as enacted). See the pertinent Committee reports: House Report 
No. 1818 (pp. 21-22, 42-43, 72) and Senate Report No. 2059 (pp. 2-8, 17-18), 87th 
Cong., 2d Sess. 

e The current text is reproduced in Department of State Pub. 7182 (1961), The 
General Agreement on Tariffs and Trade. The version originally signed is T.1A.8. 
No. 1700, Oct. 30, 1947; for chronology of increments and revisions, see Treaties in 
Force. Members (‘‘contracting parties’’) numbered 62 in April, 1964. To ‘‘bind’’ 
means to establish contractually the maximum rate permissibly chargeable on a given 
product (or specifically guarantee customs treatment otherwise), 
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quoted passage draws attention to the element of compensation inherent 
in the fact that some rates will be coming down at the‘ same time others 
are going Up, in arriving at the union’s common-denominator tariff. But 
whether and how the obligation is discharged is not for the union and its 
members to decide unilaterally; affected third countries also must be 
satisfied. 
Article XXVIII, incorporated by reference, covers generally the con- 
tingency arising when a contracting party to GATT desires for any reason 
to modify or cancel any binding to which it is committed.” Inter alia, it 
calls for negotiation with a view to prior agreement with)interested parties 
on the compensation owed in the way of replacement bindings; it visualizes 
a result that will ‘‘maintain a general level of reciprocal and mutually 
advantageous concessions not less favorable to trade than that provided 
. prior to such negotiations’’; and it provides for the remedy available 

to affected|parties in the event the intending party moves ahead without 
having reached agreement with them. 
A Conference designed to afford the necessary eda es opportunity 
(known asthe ‘XXIV :6 negotiation’’) was convoked in Geneva on Sep- 
tember 1, 1960. As of that date, the E.E.C.’s constituents were still ap- 
plying es respective national tariffs upon trade with outside countries, 
awaiting completion of the first stage of the three-stage B.E.C. ‘‘transi- 
tional period’’ then in course.’ The preliminary schedule of the Confer- 
ence allotted four months for the XXIV:6 negotiation, in hope that it could 


be finished 


ment to the E.E.C. “common external tariff” (January 1, 1961). 


was a vain 
conducted 


at least in major substance by the date set for the first adjust- 
This 
hope; the agreement process, involving a tandem of bilaterally 
negotiations, proved to be in many particulars tedious and 


drawn-out.}° In the case of the United States, which had nominal or real 


| 

T Special contingencies are also provided for in Arts. XVIII (measures for Economic 
Development) and XIX (Emergency Action to deal with unforeseen serious injury or 
threat aien 

8 The Confprence agenda included also a ‘‘second phase,’’ negotiations for reciprocal 
tariff reductions of the usual sort (the so-called ‘‘Dillon round’’). 

9 Actually, |E.E.O. ig a customs union in posse, pending consummation of the current 
‘transitional period.’’ This is logged for 1972 at latest, though as of now, E.E.C. 
is several yedrs ahead of schedule and may hence complete its transition to full-blown 
customs union in esse much earlier. As provided in Arts. 14 and 23 of its Charter 
(the Treaty of Rome, signed March 27, 1957), during the first stage its constituents 
reduce their tariffs inter se in three successive installments of 10% each; and upon 
thus inner 80% dismantling of ‘‘internal’’ tariffs, each os the first adjust- 
ment in its tariff on trade with outside countries, by stepping 30% of the way toward 
the E.E.0. common ‘‘ external’? tariff, upward or downward as the case may be. 

10 The E.H.C’s constituents, nevertheless, proceeded with their first step to the common 
external tariff. The problem raised by so altering duty rates before completion of 
negotiated agreement about them was attenuated by the fact that the changes, besides 
being fractional, involved more lowering than raising of rates. This resulted from an 
E.E.C. deelsion (May, 1960) that this first step would as a rule be sealed as though 
the common external tariff (typically, an average of the national rates) had been re- 
duced by 20%. Furthermore, the contentious ‘‘varlable-fee’’ PE products were 
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claims of varying substantiality as to roughly half the positions in the 
E.E.C. tariff, the point of conclusion was reached only after eighteen 
months, with signature of a package of five agreements on March 7, 1962.4 
Even so, this did not spell definitive settlement as to positions affecting 
about 10% of United States trade. For this residual unsettled area, it was 
in effect agreed that the search for a mutually acceptable solution should 
be carried over. Just how this was done is described below. 

The group of products carried over, few in number but large in trade 
volume, consisted of wheat, rice, corn, sorghum and poultry. The diff- 
culty over them, which proved insoluble during the period of the Con- 
ference, grew out of the E.H.C.’s intention to detach their import regula- 
tion from the normal regime of the fixed rate of duty, and to place them 
instead under a regime of variable import fees. Because the fees were to 
be variable, the E.H.C. was unable to make exact, mensurable rate com- 
mitments about them. Because its internal farm policy (the Common 
Agricultural Policy) was still undetermined and beset by unresolved dif- 
ferences of opinion, the criteria correlatively applicable to foreign trade 
were also still to be settled. Hence, B.E.C. resisted tying its hands with 
other commitments about them, in lieu of fixed rates, except with respect to 
one sub-classification of the group (hard wheat).2? The difficulty was com- 
pounded by the certain prospect that the import fees were going to be 
higher, presumably much higher, than the old fixed duties, with consequent 
danger of serious impairment of the market access of outside suppliers.™ 


left alone de facto. It was tacitly understood that the six months allowed by Art. 
XXVIII, for the taking of redressive action by a dissatisfied party, would not toll 
until the end of the Conference. (Otherwise the right of retaliation, accruing in de- 
fault of agreement, would have lapsed six months following May 29, 1961, when 
E.E.O. officially notified the contracting parties of the ‘‘withdrawal’’ of the old 
national bindings). 

11 T.L.A.8. Nos. 6018, 5021, 5033, 5084 and 5035. The first two contained the lists 
of tariff concessions agreed in the XXIV:6 and Dillon-round phases, respectively; and 
these were subsequently integrated into the schedules of the multilateral instrument that 
consolidated the results of the Conference and brought it formally to conclusion, the 
Protocol to the General Agreement on Tariffs and Trade Embodying Results of the 
1960-61 Tariff Conference, opened for signature at Geneva July 16, 1962 (T.I.A.8. 
No. 6253). The other three, to which the E.E.C.’s member states were individually 
party as well as E.E.O. itself, were not so integrated. For summary of the results of 
the XXIV:6 negotiation, as completed to-this point, see Analysis of United States 
Negotiations, 1960-61 Tariff Conference, Vol. I, pp. ii, iii, iv-v, 1-8, 27 (Department 
of State Pub. 7349, released March, 1962). 

13 T.T.A.8. No. 6035. More exactly, the commodity covered is ‘‘blé de qualité,’’ 
which comprehends a greater range of varieties than the American term ‘‘hard wheat,’’ 
here used loosely. Correspondingly, the residual range of varieties (loosely termed 
‘‘soft wheat,’’ but more accurately designated as ‘‘blé ordinaire’’) cuts off at a 
lower point in the array of descending hardness than does American ‘‘soft wheat.’’ 
E.E.C, found it feasible to single out hard wheat for a commitment because it is a type 
not grown in the E.E.O. area, owing to lack of proper soil and climatic conditions; 
hence it was expected that E.E.C. consumers would continue to be dependent on foreign 
sources for their requirements. 

18 E.E.C. officials contended that this was not the intention, in the over-all; but 
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C. did not fail to acknowledge an obligation to make good on 
founded on the old bindings of its constituents. Arguendo, 


ntend that the commitment it was prepared to undertake with 


respect to hard wheat discharged its obligation regarding that commodity, 


on the theo 


old ee 


on which 
default of 


sidered to 


in the totality of its XXIV :6 offers. 
of argumen 


ry that it was to all intents and purposes the, equivalent of the 
in a different form.!* With respect to the rest of the group 
e United States advanced and maintained claims, however, in 


a comparable undertaking, B.E.C. would have to contend either 
(1) that th 


e claim was unfounded, or (2) that the claim should be eon- 
have been satisfied by the ‘‘built-in compensation’? embodied 
In connection with the latter line 
t, E.E.C. could adduce a computation on the basis of net changes 


in percentage point of duty rate, in relation to volume /jof trade affected, 


tending to 


show that the composite of its offers was in excess of the com- 


posite of its obligations; 1° and that the resulting “oredit?” was more than 
sufficient to offset the maximum ‘‘debit’’ with which it was chargeable on 


account of 
cultural pr 

Granted | 
the United 
vouchsafed| 
affected p 
fered co 
(above). 


cessions ‘‘ 


its failure to accord reparation in terms of the particular agri- 

oducts in question. 
the arithmetical correctness of such computation, nevertheless, 
States was not obliged to consider that the E.E.C.’s offers 
the compensation to which it was entitled. The right of each 
to judge for itself the adequacy and acceptability of prof- 


mnston is clear enough under the terms ofi Article XXVIII 


eyond the exhortation to maintain ‘‘a general level’’ of con- 
ot less favorable to trade’’ than previously obtaining, there 


are no objective criteria or standards, particularly none regarding the 
component'elements of the balance. Here, the United States was concerned 
with preserving an equitable distribution of benefits among the major 
sectors of the economy; and the B.B.C. ’s proffered excess lay mainly in the 


industrial paru of the tariff nomenclature, irrelevant to the problems of 


a 





rather to put import control on the straightforward basis of a single levy which would 
not necessarily be more restrictive of trade merely because it was' higher than the old 


fixed duties. 


A clean sweep was to be made of the tangle of surcharges, equalization 


fees, licensing controls, mixing regulations, eto., which had in practice tended to render 


the old fixed;duties ineffectual in many instances. 
14 The agrbement In effect commits E.E.C. in a general way Tegarding continued 
access for hard wheat. The commitment is not ag precise as a normal ‘‘binding,’’ 


but the general aim was to work out a mutually acceptable substitute in due course 
that would ane equivalent protection for the trade. This waa accompanied by interim 
assurances regarding maintenance of the established volume of trade. 

19 In the run-of-the-mill Art. XXVIII case (as well as the XVIII and XIX con- 
tingencies, ae 7 above), a rate is unbound precisely because it is to be raised or 
otherwise restrictively modified; and consequently the remedy is perforce compensation 
rather than restoration. This is apart from the Art. XXVIII situation arising because 
a country is Gane over to a new tariff classification system without intent of raising 
general incidence, a mixed situation analogous in microcosm to that arising in the forma- 
tion of a customs union. 

16 An illustrative computation of the sort, prepared by U. B. technicians, may be 
found in the jtable printed on p. 7 of the Analysis cited in note 11 above. 
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American farmers. Insofar as the excess related to agricultural products, 
its sufficiency was open to serious question on qualitative grounds; the new 
concessions did not bid to evoke additional trade equaling the losses to be 
anticipated from cancellation of the old bindings." 

The poultry difficulty was compounded, moreover, by a wide difference in 
view as to just how much of a claim the United States was rightfully in 
position to espouse. So, when the two parties finally decided to put a term 
to their part of the Conference business by formally settling what they 
could and carrying over the rest, the only aspect of the poultry argument 
disposed of was that the United States had not been satisfied. 


Til. RESOLUTION 


The agreement covering poultry and related commodities (T.LA.S. No. 
5034) preserved for the United States whatever ‘‘negotiating rights’’ it 
had as of the day negotiations had opened, September 1, 1960. These rights 
would be the basis for treating with E.E.C. when the pre-existing legal 
conditions governing importation were slated for change, as the conse- 
quence of decisions taken within the framework of the Common Agri- 
cultural Policy. Meanwhile, the old national rates—or, more exactly, na- 
tional import systems no less advantageous to trade—would be continued 
by the E.E.C.’s several constituents. The poultry controversy was re- 
activated, accordingly, when the E.E.C. import fee was determined and 
Germany moved (July 1, 1962) to substitute it for its old national rate.1® 

Under the Article XXVIII ground rules, a claim sufficiently cognizable 
to establish ‘‘negotiating rights’’ depends on the claimant’s standing as 
either ‘‘initial negotiator’’ or ‘‘principal supplier.’’® The old German 
bound rate originated as a concession to Denmark, as part of a reciprocal 
bargain struck between that country and Germany in a past tariff ne- 
gotiation. The case espoused by the United States, therefore, turned on 
its ranking as ‘‘principal supplier.’’ Both this relative question and the 
absolute question of the magnitude of its cognizable trade depended on 
the trade statistics to be used, and how they were to be interpreted. In 
general, the base year used for statistical purposes in the XXIV :6 exercise 
was 1958, the latest for which complete and comprehensive compilations 
had been prepared as of the opening of negotiations.2° These statistics, 


17 The main new agricultural concession eitable for ‘‘eredit’’ was the alignment to 
zero of the Italian 6% duty on cotton, an essential industrial-use raw material not 
produced in Western Europo. The United States has traditionally been preponderant 
supplier (about $75 million to Italy in 1958, and 63% of the E.H.O. area’s total 
import); and suppression of the small Italian duty was unlikely to effect any visible 
betterment in the trade. 

18 The rate then actually being applied was slightly higher (by about one percentage 
point) than the former bound rate of 15%, as consequence of Germany’s having mean- 
while taken the first step to an 18% rate originally fixed in the common external tariff 
and later abandoned by E.E.C. in favor of the variable import fee. 

19 There is also a category of lower rank, the ‘‘substantial supplier,’’ entitled only 
to ‘‘consultation,’’ although also authorized to retaliate if dissatisfied. 

20 The task of up-dating these figures comprehensively during the early stages of 
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taken at face value, averaged out satisfactorily in the normal run of cases. 
But they were not satisfactory to the United States in the particular case 
of poultry, and the two sides were unable to settle on a mutually agreeable 
statistical basis. 

In 1958|the United States did not show actually as the leading source 
of German poultry imports, by far: $2.5 million as against $7.5 million 
from Denmark. That year, however, was not representative because first, 
the importation of American poultry was being artificially hampered by 
the discriminatory administrative restrictions applied’ by the German 
authorities; and, secondly, that year did not reveal the expanding trend 
of the trade and the level to which it had risen by the time of the XXIV :6 
negotiation. In 1959, American poultry exports to Germany moved to 
approximate equality with the theretofore first supplier (Denmark) and 
in 1960 passed beyond, despite the continuance of (modified ) restrictions 
favoring that country; and when the United States was finally accorded 
equal access, by recision of the regulations in April, 1961, it established 
incontestable predominance.** The guidelines laid down by the GATT in 
the premises are simply that ascertainment should be made in light of trade 
performance ‘‘over a reasonable period of time prior to the negotiation,” 
considering what might have been expected to obtain ‘‘in the absence of 
discriminatory quantitative restrictions.’’*? These guidelines, while set- 
ting a helpful general principle, leave considerable room for argument: 
over what constitutes a ‘‘reasonable period” and over the value to be con- 
structively attributed to the trade occurring in that period. 

In the continued failure of agreement following imposition of the im- 
port fee, the United States made known its intention. of invoking the 
provision of Article XXVIII allowing the aggrieved party ‘‘to withdraw 
substantially equivalent concessions” by way of redressing the balance 
that had been upset by cancellation of the old poultry binding. Since the 
United ae placed a valuation of $46 million on its claim,®* this would 
mean the unbinding of United States duty rates applicable to a like amount 
of H.E.C. trade; and the unbinding would mean retaliatory rate increases 
on that trade. To that end, the Executive set in motion the relevant 
domestic procedures : issuance on August 6, 1963, of a public announcement 
of hearings] on a tentative list of products from which it was proposed that 
the final retaliatory selections would be made.** While these procedures 
were unrolling, further diplomatic discussions brought a meeting of minds 


——~.. 


the Conference would have been extremely laborious, as it would have required the 





conversion of 
elatures into 
21 Imports 


millions): 13.0 vs. 12.5 (1969), 20.0 vs. 23.0 (1960), 27.5 vs. 35.5 (1961). 


statistics collected in terms of the several and differing national nomen- 
the nomenclature of the common external tariff. 
from Denmark, as against those from the U. S, were as follows (in $ 
In the 


four years 1958-1961, the U. S. thus moved from $5 million behind 'to $8 million ahead. 





22 Annex I 

28 This appears 
‘growth, in 
1960. The 

2428 Fed. 


of the GATT, note 4 ad Article XXVIII. 
ears to have been based on a market analysis taking account of rate of 
ht of supporting information concerning performance after September, 
6 million happens to equal 1960 actual statistics plus 100%. 
g. 8066. Hearings were slated to open Sept. 4, 1963. 
| 
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between the two parties on concurrently requesting the Council of Repre- 
sentatives of GATT to appoint an impartial panel charged with giving an 
advisory opinion on the valuation of United States poultry exports. Pur- 
suant to this request, transmitted in mid-October, the Council designated a 
five-member panel made up of the Executive Secretary of GATT (Mr. 
Wyndham-White), and Messrs. Montan (Sweden), Weitnauer (Switzer- 
land), Campbell-Smith (Canada) and Donovan (Australia), sitting at 
Geneva under the following terms of reference: 


To render an advisory opinion to the two parties concerned in order 
to determine: 

On the basis ... of the rules and practices under the GATT, the 
value (expressed in United States dollars) to be ascribed as of 1 Sep- 
tember 1960, in the context of the unbindings concerning this product, 
to United States exports of poultry to the Federal Republic of Ger- 
many.?* 


The panel promptly organized, invited submission of written briefs, 
heard oral argument, and handed in its opinion under date of November 
21, 1968: the amount of $26 million.** In its written statement of reasons, 
the panel noted that it had taken account only of information which it con- 
sidered could have been known on September 1, 1960, the date on which 
the ‘‘books had been closed,” so to speak, for purposes of the negotiation 
under Article XXIV:6. In the panel’s view, the ‘‘practice normally fol- 
lowed’’ has been to ‘‘lay particular emphasis on the period for which the 
latest data were available’’; hence, since the latest data ‘‘which could 
reasonably have been expected to be available’’ on a September 1 would 
run up to June 30 of the same year, the reference period chosen was fiscal 
year July, 1959 through June, 1960. The figure actually showing for this 
period was then adjusted upward to the constructed figure of $26 million, 
inasmuch as ‘‘it was in accordance with the normal practice of the GATT 
for a correction to be made... to take account of the discriminatory 
quantitative restrictions.” è? The panel ventured no opinion on the law 
of the controversial claim and no action recommendation; none had been 
called for by its terms of reference, which by design had been framed 
neutrally as a question of fact, without prejudice to the juridical position 
of either party. 

Thus, other elements of the controversy remained open: the applicability 
of Article XXVIII and the status of the claim under it. As noted above,?* 


25 Press release GATT/817, Oct. 30, 1963 (Information Services of the GATT, Villa 
le Bocage, Geneva). 

26 Text as released by the official spokesman of the E.E.C., Brussels, Nov. 21, 1963, 
No. IP(68)197; reprinted in 3 Int. Legal Materials 116. 

27 Ags guide to probability, the panel examined experience in a nearby market 
(Switzerland) that was free of quantitative restrictions; and generally verified ita 
caleulations by reference to experience in Germany during the twelve months following 
repeal of Germany’s discriminatory restrictions (April, 1961). The panel did not reveal 
the details or mechanics of its arithmetic; but the result corresponds to the actual trade 
during the perlod July, 1959-June, 1960 ($17.9 million) adjusted upward by roughly 
45%. 28 Note 11 above. 
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the vehicle|in which poultry had been provided for in the package of agree- 
ments of March 7, 1962, was a special bilateral engagement not incorporated 
into the multilateral Final Protocol that formalized the conclusion of the 
Conference and integrated its results into the GATT framework. The 
package included, moreover, a United States acknowledgment of the 
E.E.C.’s formal ‘‘withdrawal’’ (i.e., cancellation) of the old German bind- 
ing on poultry. Quaere: Did this mean that rights and obligations with 
respect to poultry had been placed on an extraordinary basis detached 
from the GATT and the operation of its Article XXVIII? 

This question gets its significance from the fact that that article, in 
providing for recourse to retaliation, is concerned only with the extent to 
which each| side is legally committed—not with the material trade damage 
suffered by the offended party.” So, if E.B.O. releases itself without 
requite from a commitment covering $26 million of U. S! trade, the corre- 
sponding redressive right of the United States is to release itself from 
commitments covering an equal amount of B.E.C. trade. It is irrelevant 
how high each side then sets its tariff, or how much constriction of the 
trade flow either way ensues, with respect to the products on which the 
parties have thus regained their freedom of action. But if this normal 
GATT rulé is inapplicable, the alternative approach would be to focus 
on actual injury caused; and the purpose conceived for having the panel 
would be to determine what, if any, loss contrary to E. r .C’s obligations 
had been inflicted on the poultry trade by B.E.C. act.**! Thereupon, the 
fact of loss having been established and its extent ascertained, the issue 
would be confined to repair of the damage (as measured by the loss that 
occurred : t.e., $6 million, the difference between the panel’s $26 million and 
the $20-million level to which the trade had fallen after the E.E.C. import 
fee came into effect). This could be accomplished either by $6 million 
worth of indemnification or by easing the access of poultry to that extent, 
or a little of both, depending on what the parties could arrange after fur- 
ther discussion—or, if instead the United States still felt constrained to 
retaliate, the retaliation would be limited to the amount of the loss, a mere 
fraction of that allowed under the rule of Article XXVII. 

This being a case of first impression, there were no ' precedents from 
which to argue; and as the language of the agreement was cryptic, differ- 
ent views regarding intent, equity and purport were possible. The words 
used in the agreement as to carry-over of ‘‘negotiating rights” were as 
follows: 


B. Upon adoption of the agricultural policy for corn, sorghum, ordi- 
nary wheat, rice and poultry, the Community undertakes to enter into 


29 T.T.A.8. No. 5018. | 

230 Par. 8 (a) of Art. XXVIII provides that the dissatisfied party has the right to 
“withdraw substantially equivalent concessions initially negotiated’? between it 
and the offending party. 

81 This is the approach visualized as being appropriate by a responsible official of 
the E.E.C. Commission (press conference held in Brussels, Oct. 16, 1968, for purpose 
of announcing the plan for the panel procedure: background noted prepared for the 
press, but not available for quotation). 

I 
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negotiations with the United States on the situation of exports of these 
products by the United States. 

The negotiations provided for under this paragraph will take place 
on the basis of the negotiating rights which the United States held 
a the General Agreement for these products as of September 1, 

A catch-all proviso stipulated: ‘‘C. The parties signatory to this agreement 
in no way limit their rights under GATT or on any other basis.” The 
text was completed by a paragraph A that pledged the Member States 
“not to modify their national import systems in such way as to make them 
more restrictive” during the interval pending implementation of the Com- 
mon Agricultural Policy. 

The United States considered that its right to proceed under the rule of 
Article XXVIII had been integrally preserved; ** and it acted accordingly, 
accepting the panel’s advisory figure as the measure of the retaliation. A 
Proclamation issued December 4, 1968, suspended the trade-agreement 
duties on certain products on which reduced rates had theretofore been 
bound to the B.E.C. or its constituents,” and covering together imports 
from the E.E.C. of some $24 million f.o.b. (the approximate equivalent of 
the «if. figure used by the panel). Thereupon these products became 
dutiable at the considerably higher statutory rates; but, as already sug- 
gested, whether the resultant punishment to E.E.C. by way of trade loss 
(or, for that matter, to the American consumer by way of higher prices) 
is commensurate with the losses suffered by American poultry exporters 
is immaterial from the Article XXVIII viewpoint.* A further incidental 
feature of the action is that, being non-discriminatory (as required by 
international obligation, according to one of the recitals of the Proclama- 
tion), the like products of third countries are likewise subject to the 
changed rates, thus laying the United States open to injury complaints 
from them. However, the amount of the incidental injury appears to be 
minor; third-country trade in the products selected is less than a million 
dollars, dispersed among several suppliers.® 

The retaliatory rates came into effect on January 7, 1964, an interval 
after promulgation sufficient to allow compliance with the GATT require- 

82 The rationale of this position would presumably involve the following considera- 
tions: that the negotiating rights preserved by B were patently those defined by the 
GATT; that A was calculated, in effect, to maintain unbroken the continuity of the old 
duty commitments; and that the caveat in C was unqualified. 

8828 Fed. Reg. 13247. 

34 The products and rate changes are: Trucks valued over $1,000 (814% to 25%), 
brandy valued over $9 per gallon ($1.00/1.25 to $5.00 per gallon), potato starch (1¢ to 
214¢ per pound), dextrine (1.125¢ to 3¢ per pound). Over half the trade is in the 
first-named item, German-produced. On the heels of the duty inerease, the price of 
Volkswagen trucks, delivered at Hast Coast ports, was raised by $287 (Journal of 
Commerce, New York Times, Jan. 7, 1964). During the first four months of 1964 (a 
period, however, too short to be conclusive), imports of German trucks were at a level 
about 60% below the 1968 showing. 

36 A dispatch datelined London in the Herald Tribune for Jan. 13, 1964, reported 
a Board of Trade opinion to the effect that the small but hopeful American market for 
British light vans had been destroyed by the duty increase; and that the British 
Government therefore ought to demand recompense. 
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ment that the Contracting Parties be given 30 days’ noe, So far, E.E.C. 

has not evinced intention to press disagreement with. the United States 
action tojan issue. Meanwhile, the terms of the Proclamation (reciting: 
‘‘until such time as the President .. . otherwise proclaims’’) anticipate 
termination of the retaliation if an adequate amelioration of the H.E.C.’s 
poultry fee can be agreed.** And there the matter rests. 


| IV. CONOLUSION 
| 


As matters stood prior to the panel, the rationale of the E.H.C.’s po- 
sition was such that it could very well have felt constrained to counter- 
retaliate if the United States had carried through its announced intention 
of inflicting duty increases on $46 million of B.E.C. trade. For, in 
E.E.C.’s view, this would have been either altogether unwarranted or 
grossly excessive; and it could have considered that the appropriate magni- 
tude of the counter-retaliation called for was the full $46 million.’ The 
United States would then have been back where it started, and by the same 
token urged to a vigorous reaction in order to make iits original point. 
Whether and to what extent the B.E.C. would have counter-retaliated, and 
how far thrust and counter-thrust would have been allowed to go, can now 
only be conjectured.* In any event, an unfruitful deterioration of re- 
lations, sie and otherwise, seemed probable; each side would have 





3¢ A spokesman for a leading poultry export firm is reported to have urged that a 
settlement be sought on the basis of a fee rate of 10¢ per pound Gg ournal of Commerce, 
Dec. 26, 1963, p. 19, col. 3), as a compromise that would be more constructive than a 
retaliation which helped poultry not at all, Barlier, the E.E.C. had offered to settle on 
the basis of a one-tenth reduction in the fee (bringing it down to approximately 12¢ 
per pound),/in return for an American quit-claim; but this amelioration was not sufi- 
cient to be acceptable, (AP dispatch, Washington Evening Star, Sept. 25, 1963, 
p. A-10, col, 2). 

at Just how much would have depended on the E.H.O.’s final position regarding the 
law Tere Si On the eve of the decision to establish the panel, the E.E.O. was 
willing to cpncede a maximum valuation of $19 million (AP dispatch cited note 36 
above; New York Times, Oct. 30, 1968, p. 53, col. 1; E.E.C. information ‘‘back- 
grounder’’ of Aug. 9, 1963)—a figure got by adding 50% to the actual trade statistics 
for 1959 and rounding out the resulting sum. One possibility would have been to 
deduct thisifrom the amount of the counter-retaliation. Another, inter alia, would 
have been to make no deduction, on the theory that the claim had been satisfied by 
virtue of the fact that Germany had demonstrably beon allowing entry of $19 million 
and more since imposition of the E.E.C. import fee. 

88 Counteriretaliation would have required concurrence of all Member States. Such 
concurrence had readily materialized on the previous occasion when the United States 
had unjustifiably, in E.E.0.’s view, raised duties seriously affecting E.E.C, trade (the 
hike in U. S| duties on carpets and glass pursuant to an ‘‘escape-clause action,” April, 
1962). There the B.E.C.’s right to retaliate was unquestioned, even though the United 
States had offered to negotiate compensation. Here, however, scrupulous fidelity to 
GATT principles would have precluded further action until after appeal to the Contract- 
ing Parties under Art. XXIII (below) and their sanction. Or so it would appear. 
In the pre-panel period, there had beon rumblings of an E.E.C. intent to counter- 
retaliate, if ‘the United States carried out the threatened $46 million retaliation; but 
whether, in in that event, E.E.C. deemed prior resort to Art. XXII necessary, is not clear. 
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had at stake its prestige, its determination to protect its rights, and its 
sense of justice. 

The creation of the panel, to serve in an advisory capacity as expert ap- 
praiser of a market-place valuation, gave the disputants a graceful way to 
veer off from a collision. The panel proceeding did not purport to settle 
the dispute conclusively, either in whole or in part. But by offering a 
solicited opinion on the key question in a commercial transaction (‘‘How 
Much’’), backed by the moral authority stemming from the circumstances 
of its formation and the repute of its membership, the panel provided in 
fact the basis for at least heading off a crisis. The United States, while 
taking a considerable scaling down of what it considered its due, got a 
nonetheless substantial valuation and an implicit strengthening of its gen- 
eral legal position.® The H.E.C. got the avoidance of an excessive ex parte 
penalization of its commerce and relief from the compulsion it might have 
been under to take the onus of responding in kind. The objectively de- 
termined valuation provided a pole around which all concerned could rally 
in good conscience. 

The panel was an improvisation, not explicitly provided for or implicitly 
envisaged by the wording of GATT and not copied from any precedent 
in GATT’s annals, There is a dispute-settlement procedure in GATT, 
Article XXIII; but resort to it would evidently have been considered pre- 
mature during the period of evolution of the poultry controversy here 
being reviewed. Basically, Article XXIII is designed to afford recourse 
for a party aggrieved by the action of another. Up until the point of 
United States retaliatory action, the aggrieved party was the United States, 
in the poultry affair. The retaliation it took, however, was by virtue of 
Article XXVIII; and there was no reason for it to invoke Article XXIII 
before proceeding under Article XXVIII. That article is self-sufficient 
in the premises: if agreeable compensation for an unbinding is not forth- 
coming, the right to commensurate retaliation is automatic.*? Now that 
the retaliation has been taken, suitable opportunity for a recourse to 
Article XXIII has been opened for the H.E.C., should it choose thus to 
challenge the United States’ action.“ 


39 The figure found by the panel meant that the United States was clearly principal 
supplier in fact. 

40 There is, however, one feature that is not automatic: determination of ‘‘ principal 
supplier.’’? Technically this is the function of the Contracting Parties; but in practice 
they do not exercise it unless appealed to. Had the United States wished to bring 
the poultry dispute before the Contracting Parties, this path could have been taken 
in lieu of going to Art. XXO. Another technicality not observed in this case, ap- 
parently by tacit consent for reasons of mutual convenience, was the six-mouths’ limita- 
tion on taking of retaliatory action (note 10 above); otherwise the U. 8. retaliatory 
right expired Dec. 31, 1962, at latest. 

41 The E.E.C. might conceivably have gone to Art. XXIII at an earlier stage, had 
it wished, inasmuch as the grounds for invocation of it are stated broadly enough 
to have given the E.E.C. prima facie an appealable grievance as from the time the 
United States gave unmistakable evidence of an intent to retaliate in the summer of 
1968. Among the considerations militating against such an E.E.C. initiative was, 
undoubtedly, its position that the bilateral agreement had taken the poultry matter 
outside the GATT. 


t 
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The special panel procedure agreed to by the disputants differs in a 
number of respects from the Article XXIII procedure. Resort to that 
article T the controversy the official business of the collectivity of 
GATT’s membership, the CONTRACTING PARTIES.“ Once seized of a 
dispute, their duty is to get it disposed of in full; and to that end they have 
jurisdiction to pronounce such definitive rulings and recommendations as 
they see fit. The panel procedure kept the matter restricted, except for 
chosen professional counsel on a stipulated point; and it: committed the dis- 
putants to the least possible extent.“® Under Article XXIII, the aim 
primarily; is conciliation. The endeavor thereby implied, to guide the 
parties, if possible, to a solution ascertainably acceptable or tolerable to 
both, puts emphasis on patience rather than rush.“ The panel deliberated 
in camera, without the presence of the disputants; made the appraisal it 
considered objectively correct, without hint of such compromise devices as 
‘splitting the difference” ** or reconciling the analyses of the adversaries ; 
moved with unhesitating dispatch; and left it to the disputants to make 
whatever they wished of its finding. 

The situation in which the panel functioned was one in which time 
was running out. The United States was bent upon acting without more 
delay; and the immediate question was how drastically. Fortunately, 
there weré in GATT adequate resources on which to draw for the needs 
of the moment, and a resiliency allowing improvisation sufficient unto the 
need. It is difficult to conceive where else the disputants could have been 
actuated to turn, or found it expedient to turn. Anyhow, the dispute was 
GATT-related, having stemmed from a tariff concession] which the United 
States had not negotiated but to which it had acquired rights by virtue 
of GATT,|and having then developed out of a GATT procedure (Article 
XXIV:6) That procedure, designed to police the formation of customs 
unions, had in major part worked out successfully—impressively so, con- 
sidering the immensity and complexity of the novel phenomenon to which 
it was addressed in the E.H.C. case. Where it had not, in the particular 
instance of poultry, it was a hopeful test of GATT’s stature and growth 


42 The form CONTRACTING PARTIES is that used in the GATT to denote the 
contracting parties acting jointly for the conduct of the GATT ’s corporate business. 

48 Conversely, the terms of reference had the virtue of minimizing the extent to 
which the panelists might be forced into the position of seeming to take sides. This sort 
of consideration, as well as the corollary diffidence customarily shown by countries 
toward impleading or being impleaded in public view, doubtlessly tends to influence 
decision-making with reference to taking disputes to the Contracting Parties. 

44 Referen to Art. XXIII proceedings are indexed under ‘‘Conciliation’’ or 
<< Qomplaintt—sonstiistion*? in the GATT’s annual gazette, the periodie Supplements 
to Basic Instruments and Selected Documents. For two recent examples of the tech- 
niques empldyed—playing for time and concord, nudging complainea to mend its ways 
while urging complainant to be forbearing—see handling of U. 8. complaints against 
Canada and |France. Ibid., Eleventh Supp. (1963), pp. 55, 88-95. 

45'The p *s finding was $7 million above the figure advocated by E.B.O. and 
$20 million below that espoused by the U. S., and the correction factor it used was 
45% as against the 50% and 100% used respectively by the two contestants in their 
analyses, it will be recalled. 
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in effectiveness that new channels could be opened within its framework 
for keeping within bounds the latent destructive energies unleashed by the 
ensuing dispute. ; 

The controversy at its height was rare enough, in the humdrum of inter- 
national commercial intercourse, to win the attention of the general public 
press. This, plus the fact that these powerful antagonists should have 
been inspired to take their difference to the panel as well as uncomplain- 
ingly accept its facultative verdict, surely betokens advance achieved since 
the war in bringing a sense of orderliness into the conduct of international 
trade relations. For the United States, it meant yielding on 44% of its 
claim and also submitting to an arbitration de facto, if not de jure, on 
Executive responsibility—all without stirring a noticeable bobble from 
Congress and editorial writers. 

Resort to the panel was avowedly exceptional, for this one case, in ad- 
dition to being attended by cautious pre-conditions. Nevertheless, now 
that the experiment has been safely ventured with such creditable result, 
a precedent ** has been established persuasively demonstrating the value 
of the arbitral method for at least some GATT-related problems. Its 
utility would be as a supplement to existing dispute-resolution procedures, 
for the feasibility of the method will undoubtedly remain limited, owing to 
the fact that the building of free-will collaboration in an area so heavily 
permeated with the demands of expediency and economic interest has 
necessarily led to primary emphasis on persuasion, accommodation, con- 
ciliation and individual self-discipline, rather than legalism, in the con- 
duct of the GATT’s business. Yet this pragmatism is a matter of empha- 
sis; and as emphasis it is neither preclusive nor incompatible with pro- 
gressive enlargement of the rule of law. Differences do arise, sometimes 
troublesome ones, that staunch pragmatists can recognize to be suited to 
legal decision by adjudicatory process. 

GATT’s architects made no provision for arbitration or judicial settle- 
ment because, with reason, they deemed that anything explicit beyond the 
flexible procedures of Article XXIII would be premature. But this is no 
bar to engrafting the arbitral method into the practices of GATT, as an- 
other step in the institutional evolution that has characterized GAT'T’s 
history. The taking of the step depends merely upon the readiness of 
parties to accept the method as filling an appropriate réle in the regula- 
tion of their commercial relations. Members—at least, those long habitu- 
ated to associating together in their joint endeavor—may by now have 
become sufficiently accustomed to the idea of system and subordination to 
common legal rule as to have reached the point of such readiness for se- 
lected instances. This would appear to be the reading to be taken from 
the United States-Huropean Economic Community experience. 

+6 It should be noted that the precedent consists in the way the panel came to be 
created and given its terms of reference, and in its functioning arbitrally, in direct 
relation to the two disputants and not intermediately. ‘‘Panels’’ as such have been 
used before, in the capacity of adjuncts to assist the Contracting Parties in acting oh 
complaints brought under Art. XXIIT; and this embryonic experience with panels 
may be assumed to have helped pave the way for what was done in the chicken dispute. 


THE UNITED STATES-BULGARIAN CLAIMS AGREEMENT 
OF 1963 


By Riomar B. Lirica 


Associate Professor of Law and Director, International Legal Studies, 
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After two and one-half years of negotiation, an agreement settling 
claims of the United States against Bulgaria was signed at Sofia on July 
2, 1963.2 (Under its terms Bulgaria will pay a lump sum of $3,543,398 in 
settlement! of the claims of United States nationals arising out of war 
damage, nationalization of property and certain financial debts.* To- 
gether with the Rumanian lump-sum settlement of 1960,* which it closely 
parallels, the Bulgarian agreement constitutes a unique development in 
postwar international claims practice, for it follows rather than precedes 
a unilateral adjudication of the claims by the Foreign Claims Settlement 
Commission,® a United States national claims commission acting pursuant 
to domestic claims legislation.© Avoiding some of the problems of its 
predecessor, so ably considered in an article by a former Department of 
State attorney,” the present agreement ‘‘merits analysis, not only for the 


benefit of 
of techni 
day when 
of law.” 8 


rivate claimants involved, but also for a general understanding 
1, concrete experience in settling international disputes in a 
the chief talk revolves about grandiose schemes of the rule 


I. Tse BACKGROUND OF THE AGREEMENT 


Article 23(1) of the Treaty of Peace with Bulgaria, which entered into 
force on September 15, 1947, required Bulgaria to restore all legal rights 
and interests in Bulgaria of United Nations nationals as they existed on 


April 24, 


1941, and to return all property in Bulgaria of United Nations 


nationals as it existed on February 10, 1947, the date of the treaty.’ 


1 Negotiations began on Jan. 12, 1961. 44 Dept. of State Bulletin 150 (1961). 
2 Agreement with Bulgaria, July 2, 1968, 49 Dept. of State Bulletin 189 (1963), 


T.IAS. No. 


5387. 8 Art. I. 


4 Agreement with Rumania, March 30, 1960, 11 U. 8. Treaties 317, T.I A.S. No. 4451; 


54 AJL. 742 (1960). 
5 See, generally, Lillich, International Claims: 


Their Adjudication by National Com- 
(hereinafter cited as Lillich). 


missions (1962) 
e In this e Title IM of the International Claims Settlement Act of 1949, as 


amended, 69 


tat. 570 (1955), 22 U.S.C. $1641 (1958). 


T Christenson, ‘‘The United States-Rumanian Claims Settlement Agreement of March 
30, 1960,’? 55 A.J.LL. 617 (1961) (hereinafter cited as Christenson). 
8 Ibid. at 621, 


° Treaty of Peace with Bulgaria, Feb. 10, 1947, 61 Stat. 1916, T.LAS. No. 1650; 
42 AJ IL. Supp. 179 (1948). 
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When property could not be returned or when, as a result of the war, 
property in Bulgaria had been damaged, United Nations nationals were 
to receive from Bulgaria compensation ‘‘to the extent of two-thirds of the 
sum necessary, at the date of payment, to purchase similar property or 
to make good the loss suffered.’’** Claims of United States nationals 
clearly were covered by use of the term ‘‘United Nations nationals,’’ de- 
fined to include 


individuals who are nationals of any of the United Nations, or corpora- 
tions or associations organised under the laws of any of the United 
Nations, at the coming into force of the present Treaty, provided that 
the said individuals, corporations or associations also had this status 
at the date of the Armistice with Bulgaria." 


Unfortunately for American claimants, Bulgaria made no effort to ful- 
fill its Peace Treaty obligations. Moreover, at the same time it was 
flouting these commitments, Bulgaria also embarked upon an extensive 
nationalization program which culminated in the taking of most American- 
owned property.** Although the claims caused by the harsh Bulgarian 
measures were relatively small, both in number and amount, Bulgaria 
did not provide just compensation for them as required by international 
law.* This failure, coupled with a general deterioration of relations þe- 
tween the two countries, caused the United States to suspend diplomatic 
relations with Bulgaria on February 20, 1950.5 


10 Art. 23(4) (a). 11 Art, 23(8) (a). 

12 Sipkov, ‘‘Postwar Nationalizations and Alien Property in Bulgaria,’’ 52 A.J.IL. 
469 (1958). See also Gutteridge, ‘‘Expropriation and Nationalisation in Hungary, 
Bulgaria, and Roumania,’’ 1 Int. and Comp. Law Q. 14 (1952). See, generally, 
Doman, ‘‘Compensation for Nationalized Property in Post-War Europe,’’ 8 Int. Law 
Q. 323 (1950); idem, ‘‘Postwar Nationalization of Foreign Property in Europe,’’ 48 
Columbia Law Rev. 1125 (1948); Drucker, ‘‘The Nationalisation of United Nations 
Property in Europe,’’? in 86 Grotius Society Transactions 75 (1951); and Herman, 
‘(War Damage and Nationalization in Eastern Europe,” 16 Law and Contemporary 
Problems 498 (1951). 

18‘ Without any doubt, the Bulgarian nationalization acts are more unfavorable to 
foreign property owners than any of the other nationalization decrees diseussed above. 
At the same time, it ought to be noted that foreign property interests are less sub- 
stantial in Bulgaria than in any of the other countries of Central and Eastern 
Europe.’’ Doman, note 12 above, at 1158. See text at and accompanying notes 
27-33 below. 

14 Rubin hag argued that the Balkan nationalizations violated not only international 
law but also ‘‘the speciflo provisions of the treaties of peace with these countries, 
treaties which were hardly ratified when they were violated in almost every respect. 
These governments refused even to negotiate about compensation to the American 
property owner.’’ Rubin, Private Foreign Investment 95 (1956). See also idem, 
“The Almost-Forgotten Claimant: American Citizens’ Property Rights Violated,’’ 
40 A.B.A.J. 961, 962 (1954). Compare Sipkov, note 12 above, at 478, who contends 
that ‘‘the Peace Treaty with Bulgaria does not contain any clauses guarantecing 
that United Nations nationals will enjoy their property rights or in case of expropria- 
tion will be paid according to international law.’’ In any event, customary inter- 
national law requires the payment of just compensation. 

1522 Dept. of State Bulletin 351 (1950), 
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When Bulgaria continued to refuse compensation to Peace Treaty and 
nationalization claimants during the 1950’s the United States responded 
by resort to self-help.1* Pursuant to the Trading with the Enemy Act,” 
the United States already held certain Bulgarian assets blocked under 
Executive Order 8399 of April 10, 1940.5 It was under no international 
obligation to return or unblock these assets, since “‘the use of seized 
property; for the satisfaction of claims is expressly recognized in the Peace 
Treaties of February 10, 1947. 1° Proceeding on the premise that these 
assets were available to compensate both Peace Treaty;and nationalization 
claimants,” Congress enacted Title II of the International Claims Settle- 
ment Act in 1955, authorizing the vesting and liquidation of assets of the 
Bulgarian Government and Bulgarian corporations." | 


Simultaneously, Congress enacted Title III of the International Claims 
Settlement Act, which authorized the Foreign Claims Settlement Commis- 
sion to adjudicate the claims of United States nationals against Bulgaria 
for its failure: 


1. tg restore or pay compensation for property of United States na- 

tionals as required by Article 23 of the Treaty of Peace; 

2. pay effective compensation for the nationalization, compulsory 

igudaton or other taking, prior to August 9; 1955, of property 

of United States nationals; and 

3. to meet obligations expressed in currency of, the United States 

my bea out of contractual or other rights acquired by United States 
tionals prior to April 24, 1941, and which became payable prior 

to September 15, 1947.3* 


16 As it had in the case of Yugoslavia. See Lillich 106-108, 

1 Act a Oct. 6, 1917, Oh. 106, 40 Stat. 411 (1917), as amended, 50 U.8.0. App. 
$$1-40 (1958). 185 Fed. Reg. 1400 (1940). 

19 Domke, The Control of Alien Property 305 (1947). Art. 25(1) of the Treaty of 
Peace reads: 

‘(Hach of the Allied and Associated Powers shall have the right to seize, retain, 
liquidate or take any other action with respect to all property, rights and interests 
which at fhe coming into force of the present Treaty are within its territory and 
belong to Bulgaria or to Bulgarian nationals, and to apply such property or the pro- 
ceeds therdof to such purposes as it may desire, within the limits of its claims and 
those of its nationals against Bulgaria or Bulgarian nationals, ‘including debts, other 
than folly satisfied under other Articles of the present Treaty. All Bulgarian 
property, or the proceeds thereof, in excess of the amount of such claims, shall be 
returned.’’ 

20 See Rubin, note 14 above, at 1007-1008. Compare H. Rep. No. 624, 84th Cong., 
lst Seas. 13 (1955). 

21 69 Stat. 562 (1955), 22 U.8.C. §1631 (1958), By Executive Order 10644 of Nov. 
8, 1955, 20, Fed. Reg. 8363 (1955), the President authorized the Attorney General to 
perform the functions granted to the President by Title I. 

228ee nate 6 above. Titles IT and III established similar procedures with respect 
to Hungary and Rumania. See Foreign Claims Settlement Commission, Tenth Semi- 
annual Rep. 15 (1959). See also Clay, ‘‘Relief for War Victims: Recent Foreign 
Claims Legislation,” 42 A.BAJ. 387 (1956), and Ujlaki, ‘‘Compensation for the 
Nationalization of American-Owned Property in Bulgaria, Bey and Rumania,” J 
N. Y. Law| Forum 265 (1955), 
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Eligible claimants under Title III were natural persons who were United 
States citizens, or who owed permanent allegiance to the United States, 
and corporations or other legal entities which had been organized in the 
United States and were more than 50 percent owned by such natural 
persons.® Claims by stockholders based upon direct or indirect interests 
in non-national corporations ** were allowed only if the corporation which 
directly suffered the loss was at least 25 percent owned by natural persons 
who were nationals of the United States.” Congress later struck out the 
25 percent standard insofar as claims based upon direct stock ownership 
in nationalized corporations were concerned.*® 

In a four-year period before the statutory deadline of August 9, 1959, 
the Foreign Claims Settlement Commission received and determined, ‘‘in 
accordance with applicable substantive law, including international law,” ** 
the validity and amount of 391 claims against Bulgaria. It rendered 
217 awards amounting to $6,571,825,°° including $4,684,187 in principal 
and $1,887,638 in interest. With $3,148,398 available in the Bulgarian 
Claims Fund,’ claimants were assured of receiving payment for 47.88 


2869 Stat. 570 (1955), 28 U.B.O. $1641(2) (1958). Compare the eligibility re- 
quirements under the Treaty of Peace in the text at note 11 above. 

24The term includes both foreign and ineligible American corporations. Since a 
stockholder may have a compensable claim based upon his interest in the latter, $e., 
in an American corporation which fails to meet the 50 percent test, the term is more 
accurate than the traditional but unduly narrow one of ‘‘foreign’’ corporation, used 
erroneously by the Foreign Claims Settlement Commission in the past. See Settlement 
of Claims by the Foreign Olaims Settlement Commission of the United States and Its 
Predecessors 224 (1955). But see Foreign Claims Settlement Commission, Tenth Semi- 
annual Rep. 93 (1959). 

25 69 Stat. 573 (1955), 22 U.B.O. §1641j(b) (1958). Of course, if the corporation 
itself was an eligible claimant, its stockholders were barred from bringing claims. 69 
Stat. 573 (1955), 22 U.8.0. §1641j(a) (1958). Compare the eligibility requirements 
under the Treaty of Peace in the text at note 11 above. 

2672 Stat. 581 (1958), 22 U.8.0. §1641j(b) (1958). ‘‘The amendment did not 
affect claims based upon indirect interests in nationalized concerns.’’ Foreign Claims 
Settlement Commission, Tenth Semiannual Rep. 212 (1959). Also it ‘‘related only 
to [nationalization] claims under Section 803(2) of the Act. Thus, where [Peace 
Treaty] claims under Section 303(1) of the Act were involved, the original provisions 

. applied, irrespective of whether the interests in the corporations in question were 
direct or indirect.’’ Ibid. at 121. 

2769 Stat. 574 (1955), 23 U.S.C. §164lo (1958). 

28 69 Stat. 571 (1955), 22 U.B.O. §1641b (1958). 

29 Foreign Claims Settlement Commission, Thirteenth Semiannual Rep. 7 (1960). 
The Commission’s opinions in the most important Bulgarian claims may be found 
in its Tenth Semiannual Rep. 13-26 (1959). ‘The jurisprudence of the Commission 
will be the subject of an extensive study under the new research program on Procedural 
Aspects of International Law to be conducted under the auspices of the International 
Legal Studies Program of the Syracuse University College of Law. 

80 Foreign Claims Settlement Commission, Thirteenth Semiannual Rep. 7 (1960). 
The British Foreign Compensation Commission received 188 claims against Bulgaria 
and rendered 106 awards. Foreign Compensation Commission, Twelfth Report, Cmnd. 
No. 1834, at 9 (1962). 

31 Foreign Claims Settlement Commission, Eleventh Semiannual Rep. 1 (1959). 

8249 Dept. of State Bulletin 138 (1963). 
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percent of their awards." Furthermore, this partial payment was not to 
“extinguish such claim[s], or to be construed to have divested any claim- 
ant, or the United States on his behalf, of any rights against the appropri- 
ate foreign government or national for the unpaid balance of his claim 
or for restitution of his property.’’** Negotiations for a lump-sum settle- 
ment, based upon the Commission’s unilateral determination of Bulgaria’s 
international responsibilities, began a year and one-half later.” 

The adjudication of the Bulgarian claims prior to the negotiation of a 
lump-sum! settlement with that country, however, had placed the Depart- 
ment of State in something of a strait jacket.2* Since the United States 
has complete freedom in the negotiation and distribution of such settle- 
ments,** it has been suggested that, ‘‘where distribution may partially 
have taken place domestically from proceeds of vested assets at a time 
prior to a lump-sum settlement, there is no reason for a different rule.’’ #8 
This general statement, though, needs some qualification in view of Seery 
v. United States, ® where the Court of Claims held that the part of an 
executive agreement which withdrew Mrs. Seery’s statutory right of action 
against the United States was unconstitutional, since it took her property 
without due process of law. 

Seery suggests that the Department of State, when eis a lump- 
sum settlement after a domestic claims program, is under some compunc- 
tion to seek terms exactly like those of the statute authorizing pre-adjudica- 
tion (as interpreted by the Foreign Claims Settlement Commission).“ 
For if an) eligible claimant who had received an award, under the statute 
was excluded from the terms of a subsequent settlement, he could well 
argue that he had been deprived of a vested right under a statute within 








ment in f f the principal amount of each award of $1000 or less and the payment 
in the amount of $1000 on account of the principal of each award of more than $1000 
worked a alight distortion in the distribution picture. 69 Stat. 573 (1955), 22 U.S.C. 
§1641i (a) (een Also, 5 percent of the claims fund was deducted to cover ad- 


83 This shoe is a rough one, of course, since the statute’s provision calling for pay- 
0 





ministrative expenses. 69 Stat. 571 (1955), 22 U.S.C. §1641a (1958). 

a4 69 Stat. 574 (1955), 22 U.S.C. §1641l (1958). 

35 See note 1 above. Diplomatic relations were resumed in 1959. 41 Dept. of Btate 
Bulletin 866 (1959). 

30 Christehson has attested that ‘‘the liquidation and distribution of Rumanian vested 
assets authorized by Congress restricted and confined the subsequent diplomatic dis- 
cussions refering final settlement.’’ Obhristenson 620-621. 

37 See, gqnerally, Lillich 23-40. 

38 Christenson 625-626. Compare this general statement with his specific comments 
accompanying notes 86 above and 40 below. 

39127 F.| Supp. 601 (Ct. CL, 1955); 49 A.J.I.L. 410 (1955). See M. H. Cardozo, 
fí Attempts to Transmute Indemnity into Discharge of Claims, in Executive Agree- 
ments,’’ 49| A.J.I.L. 560 (1955). 

40In thig manner Congress and the Commission, an independent administrative 
agency, impinge upon a traditionally executive function. Christenson has acknowl- 
edged the fact that ‘‘the Department of State in general is not necessarily influenced 
by the decisions of the Foreign Claims Settlement Commission, exoept when the lump- 
sum agreement is itself limited by antecedent determinations applying international 
law under R domestic claims program.’’ Christenson 682 (emphasis added). 
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the doctrine of the above case.“t On the other hand, if the Commission in 
such a situation decided to make a further payment to the claimant, other 
awardees could argue with some justification that this action constituted a 
breach of the settlement agreement and an unlawful depletion of the 
additional funds received thereunder.4? Thus the Department of State 
negotiators were faced with the thorny problems of ascertaining the Com- 
mission’s gloss on Title ITI, under which the Bulgarian claims were 
adjudicated, and then securing Bulgaria’s consent to an agreement whose 
terms faithfully mirrored that gloss. 


II. TEE QENERAL Provisions OF THE AGREEMENT 


Under the terms of the settlement agreement with Bulgaria, the United 
States accepted a lump sum of $3,543,898 as full and final settlement of its 
claims against Bulgaria, which totaled $6,571,825." The lump sum is 
made up of the proceeds from the liquidation of vested Bulgarian assets, 
amounting in value to $3,143,398, plus an additional sum of $400,000 
payable in two installments of $200,000 each on July 1, 1964, and July 1, 
1965.“ In consideration of this lump sum, the United States waived (1) 
all claims falling within Article 23 of the Treaty of Peace, without regard 
to whether all of such claims are included within the provision in the 
agreement specifically settling such claims; 45 and (2) all claims falling 
within the provisions in the agreement, without regard to whether the 
owners of such claims are compensated pursuant to United States legisla- 
tion.4® As a further quid pro quo, it agreed to unblock all remaining 
Bulgarian property in the United States,*’ i.e., the assets of natural persons 
residing in Bulgaria,‘ and to permit the transmission to payees in Bulgaria 


41 Beo text at note 34 above. Since a claimant under such a statute consents to 
all its provisions, a counter-argument also might be made that he had waived his rights 
in view of the following provision: 

‘‘Nothing in this title shall be construed as the assumption of any liability by the 
United States for the payment or satisfaction, in whole or in part, of any claim on 
behalf of any national of the United States against any foreign government.’’ 64 
Stat. 16 (1950), 22 U.S.C. §1626(f) (1958); 69 Stat. 576 (1955), 22 U.S.C. §1641q 
(1958). 

A literal reading of this narrow disclaimer provision seems more reasonable: namely, 
that if the vested assets are inadequate to pay the adjudicated claims, the United States 
is under no legal obligation to appropriate funds to see that awardees are fully compen- 
sated. It is unlikely that Congress intended to empower the Department of State, 
deus ex machina, to divest a claimant of either his pre-adjudicated award or his 
reasonable expectation to share in a future claims settlement along the lines laid down 
by Congress. Instead, it probably wished only to insulate itself from importuning 
by claimants such as followed the advisory opinions by the Court of Claims on the 
French Spoliation Olaims. See War Claims Commission Rep., H.R. Doc. No. 67, 834 
Cong., 1st Sess. 65-69 (1963). 

42 Boe Christenson 624, note 41. 48 Art. I (1). See note 80 above. 

44 Art. TT (a) (b). 

45 Art. ITI (2) (a). Seo text at notes 54-61 below. 

te Art. ITI(2) (b). 47 Art. IV. 

4849 Dept. of State Bulletin 139 (1968). These assets had not been vested or 
liquidated. See text at note 21 above. See also Art. 25(5)(¢) of the Treaty of Peace. 
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of United States Treasury checks.*® The distribution of the lump sum 
falls within the exclusive competence of the United States ‘‘in accordance 
with its legislation,” °° without any responsibility arising therefrom: on 
Bulgaria’s part." 

The three categories of claims settled and discharged by the agreement 
generally| correspond to those claims determined under Title III."* Article 
I(1) describes them as follows: . 


(a) Claims of nationals of the United States of America for the 
restoration of, or payment of compensation for, property, rights and 
interests (direct and indirect), as specified in Article 23 of the Treaty 
of Peace with Bulgaria which entered into force. on September 15, 


1947 , 
o) Claims of nationals of the United States of America for the 
alization, compulsory liquidation or other taking of property 
and of rights and interests (direct and indirect) in and with respect 
to property prior to the effective date of this agreement; 

(e) Claims of nationals of the United States of America predicated 
(directly or indirectly) upon obligations expressed iin currency of the 
United States of America arising out of contractual or other rights 
acquired by nationals of the United States of America prior to April 
24, 1941, and which became payable prior to September 15, 1947. 


Here, as fin the case of the Rumanian claims, there are several notable 


4 Bee the Exchange of Notes accompanying the claims agreement, 49 Dept. of 
Btate Bulletin 140 (1963). The United States also agreed to certain measures con- 
tributing to the development of expanded trade relations between the two countries. 
Ibid. at 141. 

50 Presumably this phrase refers to Title ITI of the International Claims Settlement 
Act, which | authorized pre-adjudication, and to possible future legislation providing 
for the Commission’s adjudication of nationalization claims which arose from Aug. 9, 
1955, to July 2, 1963, and which were settled by the agreement. See text at notes 
64-66 below. An omnibus bill authorising the adjudication of such claims was intro- 
duced on May 29, 1961. See 8. 1987, 87th Cong., Ist Sess. , (1961), printed and 
analyzed in| Foreign Olaims Settlement Commission, Fourteenth Semiannual Rep. 24- 
26, 31-33 (2961). The same bill was introduced again on Feb. 28, 1963, as B. 947, 
88th Cong.,|1st Sess. (1963). 

Special levislation is required to enable the Commission to handle claims against Bul- 
garia, since Title I of the International Claims Settlement Act does not give the 
Commission |jurisdiction to adjudicate claims after lump-sum settlements with ‘‘ govern- 
ments against which the United States declared the existence of a state of war during 
World War| IX. ...’? 64 Stat. 18 (1950), 22 U.8.C. §1623(a) (1958). It is worth 
noting that jan 1896 statute permits the Department of State to perform this function. 
29 Stat. 82 (1896), 31 U.8.C. $547 (1958). See Lillich 35, note 121. 

51 Unlike Art. V(A) of the Agreement with Poland, July 16, 1960, 11 U. S. Treaties 
1968, T.L.A.B. No. 4645, 55 A.J.LL. 540 (1961), the present agreement does not contain 
an und g by the foreign country to furnish all documents in its possession neces- 
sary to a just determination of the claims. While the vast majority of the claims in- 
cluded within the Bulgarian settlement already have been adjudicated, making such 
an undertaking superfluous with respect to them, it might have facilitated the task.of 
those late nationalization claimants who still have to establish their right to an award, 
See text at potes 64-66 below. 52 Bee text at note 22 above. 
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differences between the terms of the agreement and the provisions of Title 
TIT. 

Peace Treaty Claims. Under Title III, the treaty test of eligibility— 
possessing United Nations nationality—was ignored in favor of the re- 
quirement of United States nationality, a requirement that the Foreign 
Claims Settlement Commission used to deny awards to persons otherwise 
entitled to war damage compensation under the Treaty of Peace.’* The 
arbitrary introduction in Title III of the 50 and 25 percent United States 
interest requirements for corporate and stockholder claims further pre- 
eluded claims of persons eligible under the treaty.” 

While Articles I and II of the 1960 Rumanian Agreement closely fol- 
lowed Title III insofar as the above requirements are concerned," the 
Agreement with Bulgaria fails to restate the percentage tests.” How- 
ever, should there be any treaty claimants who were ineligible under Title 
III, their chances of using the agreement’s lacuna to obtain an award at 
this late date appear small, since the drafters of the agreement surely had 
no such intention."* In the first place, to allow such claims would be to 
treat these claimants more favorably than claimants in the other two cate- 
gories."° Secondly, under the agreement the United States specifically 
waives claims falling within Article 23 of the Treaty of Peace ‘‘without 
regard to whether all of such claims are included’’ in Article I(1) (a) 
- above,” clearly implying that all claimants falling within the broad 
eligibility provisions of the Peace Treaty may not come within the strict 
requirements of the agreement, much less the even stricter requirements 
of United States domestic legislation.* 

Another omission concerning Peace Treaty claimants occurs in the agree- 
ment. Unlike the Treaty of Peace * and Title IL,® it contains no pro- 
vision restricting awards in such claims to two thirds of the loss or damage 
actually sustained. However, the reference in the agreement to claims 
‘fag specified in Article 23 of the Treaty of Peace with Bulgaria’’ pre- 


53 Christenson 623. 

54 See text at notes 11 and 23 above. Rumanian Peace Treaty claims were treated 
the same way. Foreign Claims Settlement Commission, Tenth Semiannual Rep. 99- 
104 (1959). See Christenson 624. 

55 See text at notes 23-25 above. Once again, Rumanian Peace Treaty claims were 
handled similarly. Christenson 628-629. He concludes that under Title III ‘‘all 
United States corporations having less than 50 percent United States ownership and 
persons who are nationals of the United States having interests in corporations with 
less than 25 percent direct or indirect United States ownership interest were in- 
eligible to be compensated for treaty claims, even though both types of claimants 
were eligible under the treaty.’’ Ibid. 629. 

56 See note 4 above. See also Christenson 629. 

57 Bee text at notes 91-92 and 128-183 below. 

58 See text at notes 128-183 below. 

59 Christenson 629-630. Note, however, that Peace Treaty claimants are treated less 
favorably insofar as damages are concerned. See text at notes 62-63 below. 

60 Art. ITI(2) (a) (emphasis added). 61 Art. IT (a) (b). 

e2 See note 10 above. 

6869 Stat. 571 (1955), 22 U.S.C. §1641b(1) (1958). 
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sumably incorporates by reference the limitation on damages contained 
therein. 

Nationalization Claims. Title III authorized the adjudication of claims 
of United States nationals for the nationalization, compulsory liquidation 
or other taking of their property in Bulgaria prior to August 9, 1955.* 
The agreement settles these claims and also similar claims which arose 
from August 9, 1955, to July 2, 1963, the date of the settlement. Re- 
portedly |there are very few 1955-1963 nationalization claimants,® the 
only new|group of claims consciously created by the agreement.®* 

Like the Rumanian Agreement, the scope of the nationalization claims 
settled by the Agreement with Bulgaria presents interesting questions. 
Under the settlement, Bulgaria’s liability to compensate such claimants 
is based |upon international law. Similarly, in pre-adjudicating these 
claims under a Title III provision almost identical to the clause in the 
agreement, the Foreign Claims Settlement Commission was instructed to 
make its decisions ‘‘in accordance with applicable substantive law, includ- 
ing international law.’’°’ Applying this standard, the Commission held 
that claims based upon debts owed by nationalized corporations, whether 
secured unsecured by mortgages, were not compensable under Title 
III: 8 





It has not been demonstrated to the Commission, and the Commis- 
sion’s own research has not established, that international law re- 
quires a payment of compensation to a creditor when the debtor or the 
debtor’s property has been nationalized or otherwise taken. Quite 
to the contrary, the weight of authority is to the effect that such losses 
as a creditor may suffer as a result of a wrongful act committed against 
his debtor are too remote or indirect to sustain an award to the 
ereditor.® 


64 See at note 22 above. 

e5 There are very few such claimants under the Rumanian Agreement, which con- 
tained an analogous provision allowing nationalization claims that arose from 1955 to 
1960. Christenson 681. 66 Compare text at notes 73-76 below. 

67 See text at note 28 above. | 

68 Foreign Claims Settlement Commission, Tenth Semiannual Rep. 72 (1959) (claim 
under Hungarian program but applicable law the same). See ibid. at 117. See also 
ibid. at 17 ims based upon deposits in nationalized Bulgarian banke not compensable 
in the absence of a showing that the deposits themselves had been nationalized or 
otherwise en). 

e9 Ibid. at 75 (emphasis added). Compare the dissenting opinion of Commissioner 
Pace in this claim: 

«Tt ig an| anachronism, in my opinion, to deny the instant claim on the basis of so- 
called traditional reluctance of international tribunals to look with favor upon claims 
based on secured creditor interests. Such decisions have always been founded on the 
theory that any losses sustained by the creditor were too remote, or indirect, and were 
not the proximate result of the wrongful act forming the basis of the claim. There 
is nothing remote or indirect, in my opinion, about the loss sustained by a mortgagee 
when the property securing his mortgage was nationalized... .’’ Ibid. at 79 (empha- 
sis added). 

Under Title IV of the International Claims Settlement Act, 72 Stat. 527 (1958), 22 
U.S.C. $1642 (1958), providing for the pre-adjudication of claims against Czechoslovakia, 








1964] UNITED STATES-BULGARIAN CLAIMS AGREEMENT OF 1963 695 


Does the Commission’s position on these claims, based upon its own 
interpretation of a municipal law provision, create a presumption about 
the scope of a similar provision in a subsequent lump-sum settlement? 
Analyzing the Rumanian Agreement, Christenson posed the problem thus: 


If, under the correct rule of international law, the mortgage and debt 
claims are valid international claims, for which there is substantial 
support, the agreement settled them and it seems incongruous that 
they are valid internationally while invalid under domestic interpreta- 
tion. That conclusion would raise the further question whether to 
make some compensation available to those claimants from the pro- 
ceeds of the intergovernmental lump-sum settlement. If, however, the 
denial of the mortgage and debt claims by the Foreign Claims Settle- 
ment Commission was correct under international law, then the lamp- 
sum agreement did not settle those claims.” 


Noting that ‘‘the Department of State takes cognizance of the fait accompli 
without disputing the correctness of the principles of international law 
applied,’’ he concluded that ‘‘the Rumanian settlement rested on the de- 
cisions of the Foreign Claims Settlement Commission,’’™ d.e., that such 
claims were not settled by the lump-sum agreement.” 

The problem of the agreement’s scope, outlined in the above two para- 
graphs, is equally present in the case of the Bulgarian settlement and once 
again places creditor claimants in an unenviable position. Their claims 
already have been denied by the Commission and apparently no new legis- 
lation will be introduced to render them compensable from the lump sum. 
Nor are their theoretical international remedies any more promising. 


most ‘‘creditor claims’? also have been denied on the theory that ‘‘such losses as a 
creditor may suffer as a result of a wrongful act committed against his debtor are not 
the proximate result of the wrongful act, and are too remote or indirect to sustain an 
award to the creditor.’’ Foreign Claims Settlement Commission, Fourteenth Semi- 
annual Rep. 120 (1961) (emphasis added). However, the Commission has held that 
‘(this holding does not apply to bank deposits in pre-1945 currency, to proceeds from 
life insurance policies, or to any other debt claim, where such debt claim had, in fact, 
been confiscated by special decree, law, or administrative decision of the Czecho- 
slovakian Government.’’ Ibid. at 11. Claims based upon eanceled mortgages recorded 
on nationalized property also were allowed. Ibid. at 122. 

70 Christenson 682. 71 Ibid. 

72 The proposed bill to implement the agreement, note 50 above, supports this con- 
struction in that it contains no provision for compensating this class of claimants from 
the lump sum. If the Department considered their claims settled by the agreement, 
presumably it would have recommended making awards to such claimants. See 
text at note 70 above. 

This construction finds additional support in the contemporaneous inclusion of claims 
for ‘‘debts owed by enterprises which have been nationalized or taken by Poland and 
debis which were a charge upon property which has been nationalized, appropriated 
or otherwise taken by Poland,’’ in Art. II(e) of the Agreement with Poland, note 51 
above. There would have been no need for this specific reference to certain creditor 
claims had not the Department agreed with the Commission’s view that such claims 
did not fall under a provision providing compensation for the nationalization or other 
taking of property. See also Commission’s Fourteenth Semiannual Rep. 121 (1961) 
(Department taking same attitude in pending Czech negotiations). 
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Assuming, arguendo, that the Department of State should undertake 
to espouse these claims, Bulgaria could admit their international validity 
under mpdern claims practice and plead their settlement by the agree- 
ment. If the Department then argued that they were not settled, perforce 
on the Commission’s ground that the claims were not, valid under inter- 
national law, Bulgaria would respond that in this case its international 
liability never had been engaged at all. The failure to spell out in the 
agreement whether these claimants were included or excluded therefore 
places them in an unprofitable vicious circle. Even if their claims had 
been wriften out of the agreement they would have been in no worse po- 
sition than they are now, since then Bulgaria would not have been able 
to rely upon the broad waiver clause found in Article III(2) (b). 

One final point deserves mentioning with respect to: these claims, both 
because it presents a possible, albeit slim, basis for compensating creditor 
claims from the lump sum, and because it demonstrates. how small changes 
in phrasing between a statute authorizing pre-adjudication and a subse- 
quent lump-sum agreement may beget troublesome ambiguities. Under its 
statutory | standard, the Foreign Claims Settlement Commission denied 
these claims because they were too remote or indirect.” Article I(1) (b) 
of the Agreement with Bulgaria follows Title ITI and compensates claim- 
ants for ie “nationalization, compulsory liquidation or other taking of 
property,’’ but to this standard is added the following clause: ‘‘and of 
rights and interests (direct and indirect) in and with respect to prop- 
erty... .?’™ This clause was not included in the corresponding article 
of the Rumanian Agreement,” and undoubtedly it was used in its present 
context for reasons unconnected with creditor claims.” Nevertheless, a 
literal a of the clause renders creditor claims compensable. Repre- 
sentations| from these claimants for legislation enabling them to claim 
against the lamp sum cannot be ruled out. 

Financial Debt Claims. Title ITI specifically thoni one class of 
2reditor claims: claims based upon obligations expressed in United States 
currency arising out of contractual or other rights acquired by United 
States nationals prior to April 24, 1941, and which became payable prior 
to September 15, 1947.77 Article I(1)(c) restates the statute in identical 
fashion, negating any conflict about its scope. As construed by the Com- 
mission, most of these claims involved dollar bonds issued by the Govern- 


73 Bee text with accompanying note 69 above. 

T4 Art. I(|L)(b) (emphasis added). 

7 Art. I(L)(b) of the Agreement with Rumania, note 4 above. 

76 Rince the agreement does not contain an article defining what ownership interests 
are compensable, see notes 91-92 below, reference to direct and indirect claims probably 
was inse in Art. I(1)(b) to insure the allowance of indirect stockholder claims. 
This explanation is consistent with the use of the phrase in Arts. I(1)(a) and (e). 

77 Bee at note 22 above. l 
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ment of Bulgaria”? Claims based upon bonds of political subdivisions "° 
and private banking institutions ® were not allowed. 

In applying the statute to claims based upon contractual obligations, the 
Commission decided that awards ‘‘may include only unpaid amounts which 
by the terms of the bond contract were payable prior to September 15, 
1947, and may not include any amounts which became payable there- 
after.’’®! Awards were made when there had been a default of the entire 
obligation, 4.e., when a bond had matured prior to the above date, and 
when there had been a default in partial performance, 7.¢., when install- 
ments of principal and interest aceruing before the above date were un- 
paid.** Claims based upon contracts providing for the acceleration of the 
principal amounts of bonds were allowed if there had been a timely in- 
vocation of the acceleration provisions.*® While claims based upon obliga- 
tions expressed in foreign currencies were not compensable,®* they were 
admitted if the bond contract provided for alternative payment in dollars.** 
The Foreign Claims Settlement Commission allowed interest on financial 
debt claims at the rate of 6 percent per annum from the respective due 
dates of the obligations to August 9, 1955, the effective date of Title ITI.** 

The Bulgarian settlement also included an Exchange of Notes specifically 
excluding ‘‘dollar bond obligations issued by the Bulgarian State, owned 
by American nationals and payable in the United States of America,’’ 87 
Although Bulgaria had proposed their inclusion, the United States was 
unable to agree in view of its traditional ‘‘practice of leaving such matters 
for negotiation between the debtor government and the bondholders or 
their representatives.” 88 However, it acknowledged Bulgaria’s expressed 
intention to settle these claims directly with the bondholders.® 


UI. Tax Eviawmiry Provisions oF THE AGREEMENT 


All claims settled by the Bulgarian Agreement must have been ‘‘owned 
by nationals of the United States of America... .’’®° While the agree- 
ment generally follows its Rumanian counterpart in laying down the 
times at which such ownership must be shown, it parts company with its 
predecessor by omitting the traditional article defining just what owner- 
ship interests are compensable.*1 This rather startling omission, which 


78 Foreign Claims Settlement Commission, Tenth Semiannual Rep. 30 (1959) (claim 
under Hungarian program but applicable law the same). ‘‘The term, ‘contractual or 
other rights’... is a broad term including rights acquired under bonds as well as 
under other types of contracts.’’ Ibid. at 106. 

79 This problem did not arise in any claim against Bulgaria. Ibid. at 81. 


80 Ibid. at 46. 81 Ibid. at 29, 89. 
82 Ibid. at 29, 106. 83 Ibid. at 96. 

84 Ibid. at 27. a5 Ibid. at 94. 

a6 Ibid, at 95. 


8749 Dept. of State Bulletin 140 (1968). 

88Ibid. Namely, the Foreign Bondholders Protestive Council. 
89 1b4d, 90 Art, I(2). 

61 Compare Art. IT of the Agreement with Rumania, note 4 above. 
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raises seyeral questions concerning corporate and stockholder claims, pre- 
sumably reflects the Department of State’s attempt to avoid discrepancies 
between the statutory provisions and the agreement, such as troubled the 
eligibility article of the Rumanian settlement.®? Unfortunately, the treat- 
ment may prove worse than the malady. 

Continuous Nationality. Under traditional international law the United 
States will not espouse a claim unless it has been continuously owned by 
a United States national ‘‘from the date the claim arose to the date of its 
settlement.” °”? This rule was not spelled out in Title III, with the result 
that the |Foreign Claims Settlement Commission required United States 
nationality to commence at a different time for each class of claims. ‘ 

With regard to Peace Treaty claims, the Commission took the position 
that the reference in the statute to Article 23 of the Treaty of Peace with 
Bulgaria P* modified ‘‘the well-settled rule of international law which re- 
quires ownership of a claim by a national or nationals of the espousing na- 
tion continuously from its inception as a condition for compensation 
thereof.’ Instead of requiring nationality at the date of loss, ‘‘the 
more administratively feasible date of the armistice’ (October 28, 1944) 
was usedi’? Therefore, the Commission deemed a Peace Treaty claim 
compensable ‘‘if the property on which it is founded or the claim arising 
from such ownership was owned at the time of the armistice and continu- 
ously ee by a United States national.” The Bulgarian Agree- 
ment, of necessity, follows the Commission’s approach and requires United 
States nationality on October 28, 1944, and continuously thereafter.” 

Insofar| as nationalization claims are concerned, the Commission simply 
applied the traditional rule that 


92 Bee text at notes 116-127 below. ' 

235 Hackworth, Digest of International Law 804 (1943). 

84 Nee text at note 22 above. Art. 23(8)(a) required claimants to have been United 
Nations nationals at the date of the Armistice with Bulgaria (Oct. 28, 1944) and at the 
coming into} force of the Treaty of Peace (Sept. 15, 1947). See text at note 11 above. 

95 Foreign Claims Settlement Commission, Tenth Semiannual Rep. 106 (1959). 

96 Ibid. af 101. ‘To this extent, the customary rule of international law may be 
regarded as| having been modified by the treaty and by the International Claims Settle- 
ment Act.’ Ibid. at 102. 

97 Ibid. at 67 (emphasis added). Note that the Commission, while construing the 
statute by reference to the treaty insofar as the commencement of the requirement was 
concerned, did not adopt the treaty’s provision regarding its duration. See text ac- 
ecompanying| note 94 above. Continuous nationality well past Sept. 15, 1947, was re 
quired. Sed text at notes 108-111 below. 

‘The liberal treaty requirements somehow managed to slip into Art. I(2)(a) of the 
Rumanian Agreement. Quaere: If the Commission had denied a claim under the 
statute b the claimant, although a U. 8. national on the relevant dates in 1944 
and 1947, died thereafter, leaving the claim to non-American heirs, could not these 
heirs have argued that the agreement made the claim compensable? Compare text with 
accompanying notes 112-114 below. 

68 Art. I(2)(a). See the comparable article in the Rumanian Agreement, note 97 
above. : 
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the property upon which the claim is based must have been owned 
by a national or nationals of the United States at the time of loss, 
and the claim which arose from such loss must have been owned by 
a United States national or nationals continuously thereafter.” 
Once again the Bulgarian Agreement necessarily follows the Commis- 
sion’s approach.? 

The financial debt claims were subjected to yet a third nationality rule. 
The Foreign Claims Settlement Commission, construing the statute authoriz- 
ing compensation to the holders of certain obligations ‘‘acquired by na- 
tionals of the United States prior to April 24, 1941,’’ 1°! read it to require 
United States nationality at the dates the rights in question were acquired, 
in many cases well before the time of logs.°? The Commission admitted 
that its 


interpretation results in a nationality requirement for contractual 
claims which differs from the requirement for claims under Section 
308(2) [Nationalization Claims] of the Act. However ... there is a 
third and different requirement under Section 308(1) [Peace Treaty 
Claims]; and it is within the power of the legislature so to diferenti- 
ate. Such a distinction is not to be regarded as unusual or surprising 
however, in a type of claim which is not usually cognizable under 
the rules of customary international law, and which, as a strictly 
statutory creature, became a part of the law bearing its own peculiar 
restrictions.*°* 


This view of the Commission, adopted over a strong dissent,’ has been 
criticized severely as an unwise and unsound departure from the tra- 
ditional rule." Yet the agreement repeats this ‘‘strictly statutory crea- 
ture’ verbatim, permitting compensation only if the obligations were 
‘acquired by nationals of the United States of America prior to April 
24, 1941... .’%* United States nationality must be maintained ‘‘con- 
tinuously thereafter. .. .’?2°7 


99 Foreign Claims Settlement Commission, Tenth Semiannual Rep. 45 (1959). 


100 Art, I(2) (b). 101 See text at note 22 above. 
102 Foreign Olaims Settlement Commission, Tenth Semiannual Rep. 18, 16 (1959). 
103 bid. at 38. 104 Ibid. at 39-40. 


105 Hearing on 8. 706 before a Subcommittee of the Senate Committee on Foreign 
Relations, 86th Cong., 1st Sess. 31-32 (1959) (memorandum of Dr. Martin Domke). 

106 Art, I(1) (e). A possible unintentional discrepancy exists between the statute and 
the agreement in that Art. 1(2)(c), defining when such ‘‘claims’’ must have been owned 
by United States nationals, specifically requires ownership only ‘‘on April 24, 1941 
and continuously thereafter... .’’ Under this definition, claims appear compensable 
even if the person acquiring the underlying obligation prior to April 24, 1941, was a 
non-national, as long as he acquired U. S. nationality by that date. The Rumanian 
Agreement also rejects U. S. ownership at the time of acquisition in favor of such 
ownership at a specified later date. See Arts. 1(1)(¢) and I(2)(c) of the Agreement 
with Rumania, note 4 above. 

As a matter of draftsmanship, it also is not teehnically accurate to require that 
‘‘claims’’ predicated upon these obligations must have been owned by U. 8. nationals 
in 1941, for in many instances claims arose only upon default or repudiation at a 
much later date. Ownership of the underlying obligations in 1941 should suffice. 
The articles of the Rumanian Agreement, above, closely follow Title III on this 
score and hence avoid the problem. 107 Art. I(2) (ce). 
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Contrdsting with the commencement of the nationality requirement, 
which is|a different time for each class of claims, the agreement adopts a 
uniform |jstandard for the length of time that nationality must be held. 
It requires that all three classes of claims must have been owned by United 
States nationals ‘‘continuously thereafter until filed with the Government 
of the United States of America.’’1° ‘While the Foreign Claims Settle- 
ment Commission, lacking any statutory guide in Title III, had required 
continuous nationality until the dates of filing of the claims, it meant 
nationality ‘‘to the date that the claim is filed under title III of the Inter- 
national |Claims Settlement Act of 1949, as amended,” ° #6., ‘‘to the 
date of filing with the Commission.’’ 4+ 

The aeei liberal provision, requiring only filing with the ‘‘Gov- 
ernment’? and not necessarily the Commission, may well make some claims 
compensable under the agreement that were denied under Title IJI.*4 
Suppose, for example, that a United States national with a valid Peace 
Treaty claim, filed in 1947 pursuant to the Department. of State request, ™? 
had died in 1954, leaving non-national heirs or legatees. The Commission 
would have denied their claim because continuous nationality had not 
been maintained until the date the claim was filed with it, whereas, under 
the agreement, the heirs or legatees could rely upon the earlier filing with 
the Department of State to satisfy the continuity rule. Whether there 
actually are any disappointed Bulgarian claimants who could take ad- 
vantage of an earlier filing with the Department of State, the United 
States Embassy in Bulgaria or some other department or agency is not 
known. The problem certainly would not be an academic one should the 
pending zech settlement contain similar broad language." 


108 Art. 1(2) (a) (b) (e). 

109 Foreign Claims Settlement Commission, Tenth Semiannual Rep. 17 (1959). 

110 Ibid. at 82. 111 Ibid, at 177. 

112 The Rumanian Agreement does not contain a provision as to duration of na- 
tionality and hence does not raise this problem. 

11817 Dept. of State Bulletin 1270 (1947). 

114 In a eont Czech claim, a U. S. national, whose property in Ozechoslovakia was 
taken in 1948, died testate in 1949, leaving all of his property to ‘his wife, also a U. 8. 
national. She in turn died testate on Feb. 25, 1959, leaving 66 ‘percent of her estate 
to non-natignals. Her executors filed a claim with the Commission on May 21, 1959, 
which held that its award must be limited to 84 percent of the adjudicated logs, since 
only that percentage had been ‘‘continuously held’? by United States nationals until 
the date of| filing with the Commission. Foreign Claims Settlement Commission, Bix- 
teenth Semiannual Rep. 26, 28-29 (1962). See 72 Stat. 528 (1958), 22 U.S.C. $16424 
(1958) ( program codifies the Commission’s prior Balkan decisions requiring con- 
tinuous nationality until the date of filing with the Commission). Should the Czech 
settlement follow the Bulgarian Agreement on this point, an earlier filing with the 
Department |of State might save the balance of the claim. 

It is worth noting, since Czech claims were received by the Commission from the fall 
of 1958 until Sept. 15, 1959, Fourteenth Semiannual Rep. 5 (1961), that the above 
claim was not filed until May 21, 1959. Had the claim been filed more promptly by 
the claimant’s attorney, 4.6, before Feb. 25, 1959, an additional $191,892.37 would 
have been awarded to the claimant’s estate. See Lillich and Christenson, International 
Claims: Their Preparation and Presentation 106 (1962): ‘‘Harly filing is recommended, 
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Compensable Ownership Interests. The statute under which the Bul- 
garian claims were adjudicated permitted claims by individuals who were 
United States nationals, corporations organized in the United States 
which were 50 percent owned by such individuals, and stockholders when 
the injured or nationalized corporation was 25 percent so owned. The 
25 percent test was made inapplicable later to claims based upon direct 
stock ownership in nationalized corporations.“* The Bulgarian Agreement 
does not include an article restating the above, and the reference in Article 
TII(1) to the ‘‘distribution’’ of the lump sum in accordance with domestic 
‘‘legislation’’ is presumably an acknowledgment of the unilateral manner 
in which the money is to be paid out rather than an incorporation by refer- 
ence of Title III’s substantive rules. The omission of an article defining 
compensable ownership interests represents an attempt to avoid the diffi- 
culties caused by Article II of the 1960 Rumanian Agreement. These 
difficulties warrant examination both because they highlight the problems 
generally inherent in settling claims internationally after domestic pre- 
adjudication, and because they provide a useful background for a con- 
sideration of the problems created by the present settlement. 

Article II of the Rumanian Agreement was patterned after Title III, 
the same statute used to pre-adjudicate Bulgarian claims, and provided for 
the payment of certain claims: 


(a) directly owned by individuals who were nationals of the United 
States of America (for this purpose ownership through a partner- 
ship or an unincorporated association being considered direct 
ownership) ; 

(b) directly owned by a corporation or other legal entity organized 
under the laws of the United States of America or a constituent 
state or other political entity thereof, if more than fifty per centum 
of the outstanding capital stock or other beneficial interest in 
such legal entity was owned directly or indirectly by natural 
persons who were nationals of the United States of America; or 

(c) indirectly owned by individuals or corporations within subpara- 
graphs (a) or (b) of this Article through interests, totalling 
twenty-five per centum or more, in a Rumanian legal entity.™® 

While paragraphs (a) and (b), specifying the eligibility requirements for 
individual and corporate claims, copy the statute and cause no problems," 
paragraph (c), covering stockholder claims, is a different matter. 

In the first place, paragraph (c) limits stockholder claims to claims based 
upon interests in Rumanian corporations, while Title ITI allowed such 
claims in any corporation ‘‘which was not a national of the United States 
at the time of loss... .’’™8 Thus claims in those non-national corpora- 





especially where continuous nationality is required to the time of filing and a claimant’s 
heirs or legatees are nonnationals.’’ 

115 See text at notes 23-26 above. 

116 Agreement with Rumania, note 4 above. 

117 69 Stat. 570 (1955), 22 U.S.C. §1641 (1958). 

118 69 Stat. 573 (1955), 22 U.S.C. §1641j(b) (1958). See Graving, ‘‘ Shareholder 
Claims against Cuba,’’ 48 A.B.A.J. 335, 837 (1962). 
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tions which are not Rumanian, compensable under Title III, are ex- 
cluded from the terms of the settlement.#° This discrepancy between 
statute and agreement, restricting the scope of stockholder claims, contrasts 
with a second discrepancy which involves the composition of the 25 percent 
American interest. Whereas the statute required such an interest to be 
held by natural persons,’** the agreement is more liberal in that it also 
counts holdings of United States corporations. The effect of this modifica- 
tion is primarily to lighten the burden of demonstrating the required 
American interest, although in some cases the ability to add a corpora- 
tion’s stock holdings to the total might make the difference between the 
allowance or denial of a claim. 

A final problem raised by paragraph (c) is the effect its 25 percent 
requirement has upon direct stockholder claims in nationalized corpora- 
tions, Under the original provisions of Title ITI imposing the requirement 
of 25 percent ownership on these claims as well as all others,??? the Foreign 
Claims Settlement Commission refused to render awards to claimants 
unable tolsatisfy the requirement.** In 1958, when Title III was amended 
to provide that ‘‘in claims based upon direct interests in nationalized 
concerns the 25% requirement shall no longer apply,” °t a large block of 
claims previously denied was reconsidered and found to be compensable.*® 
Unfortunately, the Rumanian Agreement appears to be patterned after 
Title III’s original, rather than amended, provision. Should Article 
II(¢c) be|construed to apply the 25 percent rule across the board, the 
effect would be to reverse the Foreign Claims Settlement Commission’s re- 
considered decisions in many claims and, at the very least, preclude these 
claimants; from sharing in the additional fund of $2,000,000 acquired 
under the settlement.1*® In this way, home to roost would come all the 


119 Bee text and accompanying note 24 above. 

120 This point was made shortly after the Rumanian EE A was signed. Bee 
Christenson! 624, note 41. See also Lillich 93, note 861. 

131 69 Stat. 578 (1955), 22 U.S.C. $1641 (1958), Cf. Foreign Claims Settlement 
Commission, Tenth Semiannual Rep. 84 (1959) (charitable corporation within ambit 


of term ‘‘natural person’’). 123 See note 26 above. 
1233 Cf. Tenth Semiannual Rep., op. oit, 211 (1959) (claim under Soviet program but 
applicable Iaw the same). 124 Ibid. at 212. 


125 Ibid. at 94, 218, 218. 

136 Christenson takes the position, with which the Department of State and the 
Foreign Claims Settlement Commission agree, that Title TIT ‘‘as amended in 1958 was 
incorporated in the Claims Settlement Agreement with Rumania'as Art. IT, secs. (a) 
and (6). . | .7? Christenson 624, note 41. See also ibid. at 625, note 42. Under this 
view, direct stockholder claims in nationalized corporations come under paragraph 
(a) and ard compensable without regard to the American interest in the Rumanian legal 
entity, w. indirect stockholder elaims fall within paragraph (o) and require a 25 
percent Amprican interest. Ibid. at 624, note 1. The present writer has accepted this 
view that the statute’s ‘‘double standard also is contained ...in the Rumanian 
Claims Agreement of 1960.” Lillich and Christenson, op. oit. note 114 above, at 20. 
Bee also Lillich 93, note 861. Compare Graving, note 118 above. However, three 
reasons argnably permit the construction that all stockholder claims come under the 
25 percent requirement of paragraph (0). 
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problems of Seery. 

There is little doubt that these problems were the reason why the Depart- 
ment of State, in negotiating the Bulgarian settlement, omitted the tra- 
ditional article defining compensable ownership interests. It is far from 
certain, however, what rules the Department envisaged would govern the 
distribution. Should all stockholder claims be allowed without regard 
to American ownership interest, as the Treaty of Peace provided ts 
Should indirect stockholder claims be subjected to a 25 percent require- 
ment? Should all stockholder claims except direct claims in nationalized 
corporations, as was the case under the amended statute, fall within a 25 
percent rule? 1° Or should all stockholder claims be so handled, as the 
original statute stated?**° Presumably the penultimate alternative is to 
control, although claimants, attorneys and students of international law 
would welcome a clearer manifestation of this intent. 

Similarly, must the United States corporate claimant be 50 percent 
American-owned as Title III specified,**+ 20 percent American-owned as the 
Yugoslav Agreement required,*? or merely incorporated in the United 








In the first place, the Commission has so construed the analogous predecessor of para- 
graph (c): ‘‘In the Yugoslav Claims Agreement of 1948 ... claims by stockholders 
were specifically recognized in article 2(c) whieh provided for claims ‘indirectly 
owned’ by United States nationals ‘through interests direct, or indirect’ in a foreign 
juridical person or persons.’’ Settlement of Claims by the Foreign Claims Settlement 
Commission of the United States and Its Predecessors 224 (1955). It is not un- 
reasonable to assume that the Department of State, when it first drafted the Rumanian 
settlement, was aware of the Commission’s construction of the Yugoslav Agreement 
and intended paragraph (c) to be similarly construed, especially since any other con- 
struction before 1958 would have meant a variance between the existing statute and 
the contemplated agreement. 

Secondly, while Art. 2(A) of the Yugoslav Agreement allows claims directly owned 
by individuals without more, paragraph (a) of the Agreement with Rumania adds the 
proviso that ownership through a partnership or an unincorporated association is con- 
sidered to be direct ownership. If stockholder claims were to be included under this 
paragraph, surely ownership through a corporation would have been appended to it. 

Finally, bringing all stockholder claims under paragraph (c), while it does cause 
one discrepancy insofar as direct stockholder claims in nationalized corporations are 
concerned, results in one less departure from Title TIT than would be the case if all 
direct claims fell under paragraph (a). For if the latter interpretation should be ac- 
cepted, stockholders claiming for war damage and financial debts as well as for 
nationalization would be eligible without regard to the American interest in the 
corporation concerned, clearly a double departure from the statute’s terms. See text 
accompanying note 26 above. 

121 See text with accompanying notes 40-42 above. 

128 Sea note 11 above. Art. I(1)(a), providing for the compensation of ‘‘direct and 
indirect’’ Peace Treaty claims, supports this’ contention insofar as these claims are 
concerned. Furthermore, the same phraseology is found in those paragraphs dealing 
with nationalization and financial debt claims. Art. I(1)(b) (¢). 

128 Bee text at note 26 above. 

180 See text at notes 24-25 above. And as the Rumanian Agreement so required. 
See text accompanying note 126 above. 181 See text at note 23 above. 

183 Art. 2(B) of the Agreement with Yugoslavia, July 19, 1948, 62 Stat. 2659, 
T.I.A.8. No. 1803. 
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States as the Treaty of Peace provided?*** Here again, while the De- 
partment’ s intent presumably is to follow Title ITI, nothing seems to have 
been gained by deliberately confusing the issue. Congress having laid 
down guidelines for corporate and stockholder claims quite consistent with 
customary international law, and the Foreign Claims Settlement Commis- 
sion having applied these guidelines without especial difficulties, sufficient 
justification for omitting the all-important eligibility article appears want- 
ing. 


IV. An EVALUATION OP TBE AGREEMENT 


The lump-sum settlement with Bulgaria, although long in coming,’ is 
to be welcomed in most respects. While the $400,000 to be paid in ad- 
dition to! the assets already liquidated appears small'in contrast to the 
$2,500,000 in additional funds received under the Rumanian Agreement, a 
closer look indicates that the present settlement is in fact more favorable. 
Rumanian claimants received 26 percent of their awards from vested 
assets and only 2.9 percent from additional funds.1** Bulgarian claim- 
ants, who already have received 47.8 percent of their awards from the 
former source, will be entitled to an additional 6.1 percent from funds 
secured by the agreement.##® The total payment of 53.9 percent of their 
awards therefore will contrast quite favorably with the 28.9 percent com- 
ing to Rumanian claimants.** Furthermore, British claimants under the 
1955 Agreement between Bulgaria and the United Kingdom have received 
interim payments from the British Foreign Compensation Commission 
amounting to only 32.6 percent of their adjudicated awards." 

Whether the device of pre-adjudicating claims from vested assets con- 
tributed markedly to the conclusion of this settlement remains an open 
question. | Martin has observed that ‘‘the size of a compensation fund ob- 
tainable from an expropriating Government is determined neither exclu- 
sively nor| predominantly by the particulars which can be presented of the 


188 See text at note 11 above. See also Graving, note 118 above. 

134 Bulgaria concluded such settlements with Switzerland im 1954, with France, 
Norway and the United Kingdom in 1955, and with Austria in 1962. The Agreement 
between aa and the United Kingdom was signed on Sept. 22, 1955, Cmd. 9625 





(Treaty Series No. 79 of 1955), 222 U.N. Treaty Series 350. 

185 The $24,526,870 lump-sum settlement with Rumania, note 4 above, of which 
$22,026,370 came from vested assets, followed Commission awards of $84,729,291 for 
claims against that country. Foreign Claims Settlement Commission, Thirteenth Semi- 
annual Rep.|7 (1960). 186 See text at notes 43-44 above. 

181 Where | the Solicitor General got the figure of ‘‘approximately 65 percent for 
Bulgaria’’ is not known. Brief for the United States as Amicus ‘Curiae, p. 81, Banco 
Nacional de (Cuba v. Sabbatino, 876 U. S. 398 (1964), 82 U. 8. Law Week 4229, 3 Int, 
Legal Materials Supp. 881 (March, 1964). Apparently it is just another example of 
the ‘‘puffing’’ contained in this disappointingly one-sided brief. 

138 Foreign Compensation Commission, Thirteenth Report, Omnd. No. 2176, at 8 
(1963). However, the classes of claims settled by this agreement and the eligibility 
requirements} contained thereln were both wider than the United States-Bulgarian 
settlement, with a resultant lowering of the percentage payable on awards. Arta. 
1 and 8 of the Agreement between Bulgaria and the United Kingdom, note 134 above. 
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claims put forward.” 1° Rather, the size is affected by a variety of 
factors,!*? not the least of which are ‘‘the crass facts of relative bargaining 
power.” 1t Of the many factors present here,1# the presence of Bulgarian 
assets in the United States certainly counted for more when it came to 
settlement than did the actual pre-adjudication of the claims. While it 
was unreasonable to expect Bulgaria’s automatic acquiescence in the 
Foreign Claims Settlement Commission’s unilateral determination of its 
international liability, it is somewhat disappointing to see that the Depart- 
ment of State regards the Commission’s ‘‘judicial’’ determinations so 
lightly that it was willing to initial a settlement waiving 46.1 percent of 
the amount of the Commission’s adjudicated awards.‘ By this action 
the Department seriously undercuts its own argument for just compensa- 
tion from Czechoslovakia, Hungary and the Soviet Union, other countries 
against which the Commission has pre-adjudicated claims from vested as- 
sets, since it demonstrates once again that the Department considers the 
Commission only ‘‘an effective instrument of implementing foreign 
policy’’*** rather than a quasi-judicial body whose pronouncements are 
entitled to substantial respect abroad. 

The problems that arise when a lump-sum settlement follows rather 
than precedes a domestic determination of claims are not academic ones. 
The question of whether ‘‘it is sound politically and legally to seize and 
liquidate foreign-owned property by unilateral action to satisfy claims of 
American nationals in advance of an international settlement’’ 1*3 has been 
answered affirmatively by the United States without much thought about 
the consequences. The various points raised in this article, then, are 
not limited to the Bulgarian and the Rumanian Agreements, for they will 
arise in future settlements with Czechoslovakia, Hungary and the Soviet 
Union. Furthermore, moves afoot to have the Foreign Claims Settlement 
Commission pre-adjudicate claims against Cuba, considered elsewhere,1*° 
assuredly will gain momentum from the blocking of Cuban agsets.47 Hope- 


189 Martin, ‘‘The Distribution of Funds Under the Foreign Compensation Act, 1950,’’ 
in 44 Grotius Society Transactions 243, 249-250 (1959). 

140 Bee Lillich 107-109. 141 Rubin, op. cit. note 14 above, at 98. 

142 See text with accompanying notes 45-51 above. 

148 The Department’s performance caused Senator Keating to introduce ‘‘legisla- 
tion to require Senate ratification of any claims agreement made with foreign nations 
for claims adjudicated by the Foreign Claims Settlement Commission.’’ 109 Cong. 
Ree. 23958 (daily ed., Dec. 19, 1963). See 8. 2405, 88th Cong., Ist Sess. (1963). 
The present writer will discuss the cause and effect of this proposal in Essays on the 
Protection of Foreign Investment (to be published by the Syracuse University Preas 
in its Procedural Aspects of International Law Series). 

144 Re, ‘‘The Foreign Claims Settlement Commission: Completed Claims Programs,’’ 
8 Virginia Journal of Int. Law 101, 103 (1963). 

145 Christenson 636. 

146 Lillich, ‘‘The Foreign Claims Settlement Commission and the Protection of 
Foreign Investment,’’ 48 Iowa Law Rev. 779 (1963). See H.R. 10327, 88th Cong., 
2d Sess. (1964). : 

147 On July 8, 1963, the United States blocked $13,000,000 in private Ouban funds 


EDITORIAL COMMENT 


THE STATE DEPARTMENT AND SABBATINO—“EV'N VICTORS ARE BY VICTORIES UNDONE” 


Certainly among the more important long-run goals of United States 
foreign policy and of those charged with specific responsibility for legal 
aspects of such policy are (or should be): (1) encouraging general recog- 
nition of the vitality of customary international law as law and not as 
just the lowest common denominator of current state practice; (2) up- 
holding established principles of international law against positivist as- 
sertions that non-acceptance of these principles by new governments and 
states render them obsolete; and (3) strengthening the present admittedly 
imperfect institutional structure for enforcing international law. 

It thus is difficult to understand why the State Department, through 
the Solicitor General, should have contributed, by its brief on behalf of the 
United States as amicus curiae in Banco Nactonal de Cuba v. Sabbatino, 
reported on page 779 below, to a decision and opinion of the United States 
Supreme Court which run counter to these basie goals, and which may be 
liberally quoted, to our lasting national detriment, by those who oppose 
these goals in international tribunals, international law commissions and 
diplomatic negotiations. 

The narrow holding of the Supreme Court was that 


the Judicial Branch will not examine the validity of a taking of 
property within its own territory by a foreign sovereign government, 
extant and recognized by this country at the time of suit, in the ab- 
sence of a treaty or other unambiguous agreement regarding control- 
ling legal principles, even if the complaint alleges that the taking 
violates customary international law. 


This is serious enough since it, in effect, requires that all the force of 
the United States’ judicial and executive agencies be utilized to protect 
property confiscated in violation of international law except where the 
confiscating government has itself expressly agreed to the principles it is 
violating. The writer’s views in favor of judicial review of acts of state 
alleged to violate international law have been stated elsewhere and will 
not be repeated here.* 

Even more discouraging, however, from the standpoint of the policy 
goals set forth above, are certain of the reasons advanced by the Supreme 
Court in reaching this conclusion. 

In the first place, the Court has taken up with a vengeance the implica- 


~ 1Dryden, Epistles. 
2‘‘The Sabbatino Case—Three Steps Forward and Two Steps Back,’’ 57 AJLL. 
97 (1963); Report: A Reconsideration of the Act of State Doctrine in United States 
Courts, Committee on International Law (1959), Association of the Bar of the City 
of New York. 
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tion in the State Department’s brief* that United States courts are not 
appropriate fora for the resolution of controversial international law ques- 
tions. While disclaiming in a footnote that ‘‘the courts of this country are 
broadly foreclosed from considering questions of international law,’’ the 
Court would limit United States courts to cases involving a ‘‘greater . . 
degree of codification or consensus concerning a particular area of interna- 
tional law’’—to cases in which they can ‘‘focus on.the application of an 
agreed principle to circumstances of fact rather than on the sensitive task 
of establishing a pounce not inconsistent with the national interest or 
with international justice.’’ 

This rationale appears to ignore eaeiaaan perhaps, in view of 
the State Department’s unqualified allegations of the success of our 
diplomacy in obtaining compensation for takings violating international 
law) * the poverty of international remedies and of international fora for 
the determination of those very questions of international law most in need 
of judicial restatement, clarification and application. Absent a state’s 
consent to the jurisdiction of an international tribunal to determine the 
alleged violation of international law, the only opportunity for a judicial 
determination is in domestic courts. Any foreign criticism of ‘‘parochial’’ 
determinations of international law questions by United States courts can 
be met by agreeing to adjudication by an international tribunal of the 
alleged ‘‘denial of justice’’ resulting from any such determination. We 
share Justice White’s dismay that ‘‘the Court has, with one broad stroke, 
declared the ascertainment and application of international law beyond 
the competence of the courts of the United States in' a large and important 
category of cases.’’ 

Secondly, the emphasis by the Supreme Court on general agreement as 
‘fto the relevant international law standards’’ as the touchstone of 
justiciability is unfortunate, in that it may be taken as reflecting a 
positivist view that current state practice rather than established principles 
(to changes in which the United States has not acquiesced) is determinative 
of the international law standards themselves. While acknowledging that 
there.is ‘‘authority, in international judicial and arbitral decisions, in the 
expressions of national governments, and among commentators for the 
view ‘that a taking is improper under international law if it is not for 
@ public purpose, is discriminatory, or is without: provision for prompt, 
adequate, and effective compensation,’’ the Court points out that ‘‘Com- 
munist countries .. . commonly recognize no obligation on the part of 


8 Brief for the United States as amicus curiae (Beptember. 1963), pp. 27-28; 2 Inter- 
national Legal Materials 1009, 1018 (1968): ‘‘ Decisions by American courts striking 
down foreign official acta of state which impair American property interests abroad will 
probably not be viewed abroad as dispassionate applications of neutral international 
law principles. More likely, they will be frequently seen|in many other nations as 
reflecting merely parochial American views partisan to American national interests.’’ 

4U. 8. brief, cited above, at 30-81. The grossly inadequate recovery from the Soviet 
Union (about 7¢ on the dollar) is ignored, as well as the current dificulties in effecting 
adequate settlements with Czechoslovakia and Hungary. | 


! | 
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the taking country’’ and that ‘‘representatives of the newly independent 
and underdeveloped countries have questioned whether rules of state re- 
sponsibility toward aliens can bind nations that have not consented to 
them.’’ It is only in a footnote that we learn that these and other refer- 
ences to the ‘‘disagreement as to relevant international law standards’’ 
are not intended to indicate ‘‘that there is no international standard’’ but 
“only that the matter is not meet for adjudication by domestic tribunals.’’ 

The problem of upholding in diplomatic negotiations and international 
arbitral proceedings the principle of just compensation will not be eased 
by the necessity of explaining away these references as having no relevance 
to the determination of international law standards but only to the Su- 
preme Court’s own standard for CERAME of the self-imposed act of 
state doctrine. 

What are the technical possibilities for dissipating this cloud that the 
decision may be taken to have cast on Secretary of State Hull’s classic 
statement that 


The Government of the United States merely adverts to a self- 
evident fact when it notes that the applicable precedents and recog- 
nized authorities on international law support its declaration that, 
under every rule of law and equity, no government is entitled to 
expropriate private property, for whatever purpose, without provision 
for prompt, adequate, and effective payment therefor... . 

The universal acceptance of this rule of the law of nations, which, 
in truth, is merely a statement of common justice and fair-dealing, 
does not in the view of this Government admit of any divergence of 
opinion.’ ... 


The Court’s decision leaves open the following situations in which 
United States courts (subject to ultimate review by the Supreme Court) 
might be permitted to determine whether a foreign government’s taking 
of property within its own territory violates international law: (1) The 
foreign government at the time of suit is no longer ‘‘extant and recog- 
nized’’ by the United States; (2) the foreign government has by agreement 
expressly recognized the ‘‘controlling legal principles’’; (3) the State De- 
partment has, by a letter satisfying the requirements of the so-called 
‘‘Bernstein exception,’’® relieved the courts of any restraint on the ex- 
ercise of their jurisdiction to pass on the question; and (4) Congress has 


5 Hackworth, Digest of International Law 658 (1942); 32 AJ.LL. Supp. 198 (1938). 

e See Bernstein v. Van Heyghen Freres, 8. A., 163 F. 2d 246 (1947), 42 AJL. 217 
(1948); Bernstein v. N. V. Nederlandsche-Amerikaansche Stoomvaart Maatschappij, 173 
F. 2d 71 (1949), 44 AJ.I.L. 182 (1950); 210 F. 24 375 (1954), 48 AJ.LL. 499 
(1954). The text of the State Department’s letter submitted in the second Bernstein 
caso was as follows: 

‘‘The policy of the Executive, with respect to claims asserted in the United States 
for the restitution of identifiable property (or compensation in lien thereof) lost 
through force, coercion, or duress as a result of Nazi persecution in Germany, is to 
relieve American courts from any restraint upon the exercise of their jurisdiction to 
pass upon the validity of the acta of Nazi officials.’’ 20 Dept. of State Bulletin 592, 
593 (1949). 
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by statute provided that the applicable international law principles (or a 
statute declaratory of such principles) shall be the rule of decision in act 
of state cases. 

Certain preliminary observations are indicated in respect of each of 
these possibilities of obtaining a determination by a United States court 
of the validity under international law of a foreign state’s taking of 


property : 


(1) In the light of the State Department’s insistence on diplomacy as 
the more appropriate remedy for takings violating international law, the 
maintenance of diplomatic relations rather than recognition would seem 
to be the more appropriate test, if indeed the exercise of jurisdiction is to 
be based on the status of the taking government. 

(2) The practical possibility that a case may arise involving a taking 
by a government which has expressly recognized by' agreement the ‘‘con- 
trolling legal principles’’ depends, in the first instance, on the extent of 
treaty recognition of these principles. The United States benefits from 
such treaty protection principally in other Western industrialized coun- 
tries and only in a relatively small number of less developed countries, in- 
cluding countries such as Nicaragua, Iran, Israel, Korea, Pakistan, Viet- 
nam, Ethiopia and Nationalist China. It is to be hoped that the relative 
advantage in United States courts enjoyed (as a result of Sabbatino) by 
countries which have not entered into such agreements will not adversely 
affect the State Department’s efforts to negotiate such treaties with other 
developing countries. 

In addition to international treaties there may, of course, be other agree- 
ments by foreign states, including agreements with foreign private in- 
vestors, which recognize the controlling legal principles. 

(3) Justice Harlan in his majority opinion explicitly reserved judgment 
on the validity of the Bernstein exception to the act of state doctrine, find- 
ing that there had been no State Department letter expressly relieving the 
Court of the restraint imposed by the act of state doctrine. While 
the Court did not acknowledge the validity of the Bernstein exception, the 
great weight given to the State Department’s views would indicate that 
an appropriate expression of State Department policy in favor of review- 
ing the international law validity of a foreign act of state would be given 
efect.. | 
It may be difficult to contemplate a more appropriate case for the ex- 
pression of such a policy than that of the Cuban Government’s con- 
fiscations, but, in the event a reconsideration of the State Department’s 
position in this area is undertaken, the legal means of making a new policy 
effective remains available. 

(4) The most felicitous part of the majority derision is its conclusion 
that the scope of the act of state doctrine is a matter of Federal rather 
than State law. Surely this is a logical corollary of the commitment of 
foreign affairs to the national government rather than to the several 
States. 

| 
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This conclusion, together with the Court’s further determination that 
the act of state doctrine is judicial rather than Constitutional,’ suggests 
that an Act of Congress requiring the courts to apply international law 
(or a statutory declaration of the applicable principles thereof) as the 
rule of decision in ‘‘act of state’’ cases would be upheld. 


Joun R. Stevenson 


PROFESSOR MCDOUGAL’S “LAW AND MINIMUM WORLD PUBLIC ORDER” * 


At recurrent stages in the evolution of law as an adjunet to social de- 
velopment, faithful but now exhausted concepts become unsatisfactory to 
sustain and encourage essential progress. Accepted philosophical bases of 
the nature of law and its function as an implement for satisfying the needs 
of a burgeoning and nervous society, appear no longer capable of respond- 
ing to the demands of an impatient citizenry. Indeed, these very con- 
cepts may freeze or impair the inclinations of those charged with responsi- 
bility for enlisting law in the service of human progress. The fixity of 
these entrenched notions may abort new approaches to issues for which the 
older clichés afford no remedy. And so, periodically in the history of the 
law new theories and philosophies are devised to meet the newer needs, to 
enlist the law’s resources in the steady progression of man toward higher 
standards of dignity and decency. This is just as true of international 
law as of other branches of legal science. Particularly since the end of 
the last World War, the law of nations has, in several respects, reached 
the point where progress in common understanding among the world’s 
communities has been frustrated by the inefficacy of existing methodology 
to produce the footings upon which statesmen and lawyers might better 
construct the framework of a world at peace. 

To this staggering problem Professor Myres McDougal and a group 
of dedicated and talented associates have made an outstanding contribution. 
Their task has been to break down juridical ‘‘blocks’’ and clear the path 
for a fresh assault upon issues for which solutions are desperately needed. 
In that endeavor, four volumes have been produced, of which Law and 
Minimum World Public Order was the second. This-—like the other vol- 
umes of the series—is a durable monument to the authors’ prodigious in- 
dustry and scholarship, and a splendid credit to American legal writing. 
It constitutes an application of Professor MeDougal’s now well-known con- 
ceptions of value-oriented jurisprudence of human dignity to the enthrone- 
ment of the rule of law and the establishment of a world public order-— 


7376 U. 8. 398,427 (U. 8. Sup. Gt., March 23, 1964): ‘‘If the act of state doctrine 
is a principle of decision binding on federal and state courts alike but compelled by 
neither international law nor the Constitution, its continuing vitality depends on its 
capacity to reflect the proper distribution of functions between the judicial and political 
branches of the Government on matters bearing upon foreign affairs.’’ 

*Law and Minimum World Public Order. By Myres 8. McDougal and Florentino 
P. Feliciano. New Haven and London: Yale University Press, 1961. pp. xxviii, 
872. Table of cases. Indexes. $12.50. 


712 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 58". 


minimal though that might be—through the processes, techniques and, 
regulation of inter-state coercion, including the conduct of warfare, the 
punishment of war criminals and the government of territory under 
hostile military occupation. While it is a thorough-going study of the use 
of force and the conduct of hostilities by members of the family of nations, 
it is not merely another exegesis on the law of war or of the various tech- 
niques of constraint as reflected in practice. What McDougal and 
Feliciano have chosen as the object of their expertise is essentially an 
attainable code of conduct for evolved, responsible governments. Yet 
those who attach some importance to pragmatic analysis will be disturbed by 
the failure to take sufficient account of the upheaval in international society 
which has occurred since the second World War. Too little weight has 
been given to the devastating inroads which the myth of universality has 
chiseled into the very foundations of traditional international law. Some, 
it is true, appear to regard this as a good thing; but a complete evaluation 
must impeach the practice of admitting into the Society of Nations primeval 
entities which have no real claim to international status or the capacity to 
meet international obligations, and whose primary congeries of contribu- 
tions consists in replacing norms serving the common interest of mankind 
by others releasing them from inhibitions upon irresponsible conduct. In 
this pursuit they have been aided and abetted by ‘the so-called socialist 
camp, whose parallel objectives are motivated by a somewhat different in- 
spiration. A further consequence has been to impair respect for that rule 
of law whose primacy is essential to a minimum world order of human 
decency. To an impartial observer—rarely encountered though he might 
be—it should be apparent that the development of international law as a 
code of responsible action in the advancement of human values has hardly 
been expedited by abandonment of prior standards. An undignified com- 
pulsion to admit these entities as full-blown members of the international 
society upon achieving ‘‘independence’’ has impeded, not advanced, the 
emergence of a mature code of conduct. 

A principal fascination of the study is its unique interweaving of con- 
ceptual analysis with a synthesis of state practice so as to bridle the 
common tendency to enshrine a thin fabric of decision as the established 
rule—frequently because the principle asserted has not been cauterized 
by the kind of prudent restraint exhibited by the authors of the volume. 
If the technique itself renders more elusive the legal interpretations to be 
extracted, the fruit of this labor is well worth the effort. 

Many images and notions, once thought impregnable, are shattered; 
but the work is not, for all that, iconoclastic. It rejects accepted concepts 
of positivism, and it is, of course, antithetical to the'philosophy of Kelsen’s 
reine Rechtslehre, which is hardly astounding in any admixture of those 
political, sociological and historical forces distilling the rule of law at a 
given period. If jurisprudence be viewed as a. broad spectrum, the 
Kelsenien theory of law would polarize at one extreme with McDougal’s 
conception at the other. For, whereas Kelsen views law in its pristine 
purity divorced from all political overtones, McDougal’s is saturated with 
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a highly political thrust that must pre-determine the content of a par- 
ticular norm. The philosophical motif is shot through with a quasi-ob- 
jective politics which seeks to construct a world island system of peaceful 
association through a least common denominator approach; or, as Lasswell 
has put it in his introduction, ‘‘to consolidate at least a minimum degree 
of universal public order ... by enlarging the practice of consent and 
reducing the occasion for coercive imposition.” Yet isn’t this, in a certain 
sense, what the chancelleries of nations have been striving to attain, though 
perhaps inarticulately? Or if it is not, is there much hope of realizing to 
a substantial degree a least common denominator in any equation where 
one of the factors blandly designs and contrives to destroy the others, 
and-—-even worse—in which a substantial group of decision-makers has 
found no satisfactory means of overcoming the double standard constantly 
applied to international action inside and outside the United Nations? 

Deserting, for the moment, these general reflections, let us examine the 
contents of the volume. 

Chapter 1, on the Processes of Coercion, deals broadly with the various 
techniques and modalities (diplomatic, ideological, economie and so on) 
available to an initiator of constraint to induce politically significant 
attitudes and behavior favorable to the initiating state; and the methods 
by which the authoritative decision-makers seek to regulate the process of 
coercion (prescription of principles inhibiting certain forms of conduct), 
along with the limitations on the use of force characteristic in presently 
unlawful violence (aggression). .The chapter also contains brief illus- 
trative and introductory passages on the regulation of hostilities (the 
classical law of war) to be examined more fully in the later chapters, viz., 
the problems of combatants and non-combatants, permissible areas of weap- 
ons-user, permissible character of weapons and objects of attack; re- 
prisals, superior orders and belligerent occupation, along with some ex- 
emplary provisions of the 1949 Geneva Conventions on the Protection of 
War Victims. 

Fundamental to the authors’ dissection of the coercive process is the 
postulate that the more recently proposed trichotomy of peace, war and 
an intermediate third status of hostile attitades—to say nothing of the 
hoary dichotomy of ‘‘peace’’ and ‘‘war’’ conditions—are neither compre- 
hensive nor flexible enough to encourage rational analysis of the widening 
panorama of inter-state coercions—coercions which have become too com- 
plex to fit into either of the previously acceptable categories.* 

In Chapter 2, ‘‘The Initiation of Coercion: A Multi-Temporal Analy- 
sis,” the authors criticize the well-entrenched rigidity of thinking concern- 
ing the slippery problem of the time-point at which war begins; and the 
failure of prior ambiguous formulations to recognize that the initiation 
of coercion generates ‘‘not one unitary problem of ascertaining a precise 

1P. xxvi. 

2 ‘í Appropriate analysis of the process of coercion may make possible intellectual 


isolation of the major recurring types of problems which raise common identifiable 
issues of policy and which involve common patterns of conditioning factors.’? (P. 10.) 
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moment for the beginning of . . . a ‘legal state of war’, but rather a whole 
series of complex problems’’* involving distinct legal policy issues for the 
decision-makers (¢.g., such specific issues as the effect of insurance policy 
war clauses, treaty commitments and claims of third states, charter party 
war-risk clauses, and the like). 

Chapter 3 offers an enlightening review of the perennial problem of 
aggression (plus, of course, its definition) and self-defense with a refreshing 
discussion of ‘‘peaceful change’’ (and whatever happened to that favored 
topic of symposia?); permissible degrees of coercion in areas of self- 
defense; action against third states and on the high seas; and a provocative 
analysis of the requirements of, and limitations upon, self-defense and self- 
help alongside the proper réle of a world security organization. The 
pressing matter of collective self-defense under Article 51 of the United 
Nations Charter and community policy action under Articles 48 and 39 
are the object of a succinct and restrained reference. The theme through- 
out is that it is not only possible but imperative to clarify some kind of 
a rational world policy on resort to international coercion. 

A lengthy chapter (4, pp. 261-3884) on the ‘‘Community Sanctioning 
Process and Minimum Order’’ engrosses the authors in the problem of 
implementing the principle of minimum world order, once the basic com- 
munity policy has been clarified. Here we are face to face with one of 
the most difficult of all problems in inter-polity relationships—and one 
of the oldest. The authors unequivocally reject the thesis of Niemeyer 
and Borchard, who conceived of an international order dependent upon 
force for its ultima ratio as a permanent source of international struggle 
rather than a promising medium of order. 

Under the rubric of ‘‘Participation and Nonparticipation in Coercion’’ 
(Chapter 5), a theoretical disquisition on neutrality in its modern context 
is presented, liberally spiced with selected examples from World War II 
practice on discrimination against belligerents, neutral asylum, claims of 
neutrals, contraband and related questions. This chapter is a rewarding 
exercise in the application of MeDougal’s special disciplines to a topic 
which has not received hitherto the treatment it deserves. 

So, far as this appraiser’s personal predilections are concerned, the 
blood and muscle of the volume are contained in Chapters 6 and 7, which 
are veritable monographs on the modern Jaw applicable to combat situa- 
tions' and belligerent occupation. Practitioners and acholars will find a 
storehouse of information in these chapters. There the authors are at their. 
superlative best, ranging the gamut of military necessity, lawful and un- 
lawful combatancy, guerrilla and partisan status (omitting, however, the 
enormous and largely irrelevant subject of prisoners of war), legitimate 
and illegitimate combat zones and objectives and ‘permissible implements 
of coercion (including nuclear and biological weapons). They argue 
persuasively that most of the considerations adducéd by prior publicists to 
sustain the illegality of nuclear weapons fall short of the mark. To this 


s P. 100. 
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the present writer, as one who had repeated occasion in World War II to 
pass upon the propriety of weapons use, appends his unqualified, albeit 
reluctant, concurrence. International law contains no comprehensive pro- 
hibition of nuclear warfare. The problem remains in the political realm 
and will not be resolved or swept aside by legalistic interpretations.* 

In a work of such grandeur, it may seem invidious to be critical. 
But the distinguished authors will perhaps not object to friendly comment 
from a colleague who is frankly awed with the depth of probing and the 
brilliance of solid research marking their efforts. Whether we agree with 
the jural technique or are content with its often symbolical mystique is 
indifferent to an objective evaluation of this majestic study. What is 
important is that with its pages the legal community of mankind must 
inevitably profit from some of the finest original thinking of our genera- 
tion in the field of international law and legal philosophy. Still, one ean 
admire the intellectual resources brought to McDougal’s scholarly con- 
ceptualism of law as an instrument of social and humanitarian will, with- 
out approving unqualifiedly the abstruse formulation of principles enunci- 
ated. The prime reservation to that formulation is perhaps that the struc- 
tural idiom occasionally overpowers the living thought of which it is the 
skin, We are not now dealing with a matter of esoteric argot, but one 
of plain drafting intelligibility for a lay group not conditioned to the 
basic expressionism. Portions of the treatise are not easy reading, and 
the unwary may not grasp readily the prolix esotiricism enveloping the 
legal submissions. Simple ideas are sometimes expressed in a framework 
which so cloaks the substance that the dialectic casing, the vehicle, blurs 
the focal points of concentration. That there is no inherent reason for 
the rhetoric to be quite this laborious is convincingly demonstrated by 
the superb lucidity of Professor Lasswell’s introductory chapter, which 
furnishes the principal theme for the work’s later contrapuntal develop- 
ment in the field of forceful inter-state relations. 

The theory blames the ‘‘syndrome of parochialism’’*—an atavistic 
xenophobia combined with a carry-over instinct to fight for tribal (state) 
value-interests—for the evil state of self-destruction to which all of man’s 
scientific accomplishments have predisposed him. But does this ‘‘syn- 
drome’’ unduly simplify the nature of the world society in which we live? 
Part of the difficulty, of which Professors McDougal and Lasswell are 
surely more aware than most psycho-international analysts—is that differ- 
ent portions of the globe experience the syndrome at different times and 
in different degrees because of their disparate stages of development, and 
for them it is respectable and very real. But that is a digression. The 
objective of this avant-garde jurisprudence is to weaken the syndrome of 
parochialism because it deprives statesmen of ‘‘their capacity to reach 
common precepts of order for a world association in the throes of con- 


4 Nor has this situation been changed by the Nuclear Test Ban Treaty. Cf. Report 
of the Committee on Foreign Relations, United States Senate, Exec. M, 88th Oong., 
lat Sess. (Exec. Rep. No. 3), p. 5. 

ë Compare this with Kelsen’s familiar ‘‘dogma of sovereignty.” 
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vulsive disorder.’? "Would it be legitimate to inquire whether the achieve- 
ment of a ‘‘self-system larger than the primary ego; larger than the ego 
components of family, friends, profession or nation’’® is, at this writing, 
something more akin to a socialist philosophy than that of the Western 
World? Or whether the conceptualism may not indeed reflect varying 
colorations according to the personal predispositions of those advising 
the decision-makers? 

Despite their intense preoccupation with the process of decision-making, 
a lingering suspicion persists that the authors personally may not have 
participated sufficiently in that process to radiate'an abiding awareness 
of how international decisions are really made.” This writer is therefore 
bemused by the further nagging thought: Could—or would—this volume, 
so meritorious in every major respect, possibly have been written by a 
decision-maker ? 

ALWYN V. FREEMAN 


¢ Lasswell’s introduction, p. xxiv. 
7 For first-hand and first-rate reporting by two diplomats experienced in this process, 
see John G. Hadwen and Johan Kauffmann, How United Nations Decisions are Made 
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OUTER SPACE CO-OPERATION IN THE UNITED NATIONS IN 19631 


Law and order in outer space were significantly advanced by the U.N. 
General Assembly at its 1963 session when it unanimously approved Reso- 
lution 1962 on December 13 as a declaration of legal principles governing 
the activities of states in the exploration and use of outer space? The 
General Assembly the same day unanimously approved Resolution 1963 to 
further international co-operation in the peaceful uses of outer space.’ 
This session heard the views of Presidents John F. Kennedy and Lyndon 
B. Johnson on outer space issues. 

President Kennedy in his address before the General Assembly on Bep- 
tember 20 urged exploration of the possibilities of further co-operation 
among countries and especially between the United States and the Soviet 
Union in the regulation and exploration of space, including a joint ex- 
pedition to the moon.* He stated: 


. . in a field where the United States and the Soviet Union have a 
special capacity—in the field of space—there is room for new co- 
operation, for further joint efforts in the regulation and exploration 
of space. I include among these possibilities a joint expedition to 
the moon. Space offers no problems of sovereignty; by resolution of 
this Assembly, the Members of the United Nations have foresworn 
any claim to territorial rights in outer space or on celestial bodies, 
and declared that international law and the United Nations Charter 
will apply. Why, therefore, should men’s first flight to the moon be 
a matter of national competition? Why should the United States and 
the Soviet Union, in preparing for such expeditions, become involved 
in immense duplications of research, construction and expenditure? 
Surely we should explore whether the scientists and astronauts of our 
two countries—indeed, of all the world—cannot work together in the 
conquest of space, sending some day in this decade to the moon, not 
the representatives of a single nation, but the representatives of all 
of our countries. 


President Johnson in his address before the General Assembly on Dè- 
cember 17 noted that among significant achievements taking place: 


10n U.N. discussions relating to outer space from 1958 to 1963, see Simsarian, 57 
A.J.I.L. 854-867 (1963). 

2 Res. 1962 (XVIII), U.N. Press Release GA/2910, Dec. 17, 1968, Pt. II, p. 8. On 
the discussion of this resolution in the General Assembly, sea U.N. Docs. A/C.1/P.V. 
1842-1846, A/56656 and A/P.V. 1280. The text of the resolution is reprinted in 58 
AJIL. 477 (1964). 

8 Res. 1963 (XVIII), U.N. Press Release, GA/2910, Dee. 17, 1968, Pt. I, p. 11, 
On the discussion of this resolution in the General Assembly, see U.N. Does. A/C.1/ 
P.V. 1842-1846, A/5656 and A/P.V. 1280. The text of the resolution is reprinted in 
49 Dept. of State Bulletin 1013 (1963). 

4U.N. Doc. A/P.V. 1209, pp. 21-88; 49 Dept. of State Bulletin 530 (1963). 
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a start has been made in furthering mankind’s common interest in 
outer space—in scientific exploration, in communications, in weather 
forecasting, in banning the stationing of nuclear weapons, and in 
establishing principles of law.’ 

Ambassador Adlai Stevenson during the discussion of international co- 
operation in the peaceful uses of outer space in Committee I, stated on 
December 2 that President Johnson had instructed him to reaffirm the 
offer of President Kennedy to explore with the Soviet Union opportunities 
for working together in the conquest of space, including the sending of 
men to the moon as representatives of all countries. Ambassador Steven- 
son quoted the statement made by President Johnson when he was a mem- 
ber of the Senate and appeared before Committee I of the General As- 
sembly on November 17, 1958, to speak in support of the resolution 
creating the Ad Hoc Committee on the Peaceful Uses ne Outer Space. At 
that time President Johnson stated : 


To keep space as man has found it and to iivet the yield of peace 
which it promises, we of the United States see one course, and only 
one, which the nations of the earth may intelligently pursue. That 
is the course of full and complete and immediate co-operation to make 
the exploration of outer space a joint adventure.” 

Two important steps were taken in 1963 to limit the arms race in outer 
space. One was the treaty signed by over a hundred nations, prohibiting 
the testing of nuclear weapons in outer space, in the atmosphere and 
under water.2 The other was the step taken by the General Assembly 
on October 17, when the Members by acclamation welcomed the expressions 
by the United States and the Soviet Union of their intention not to station 
in outer space any objects carrying nuclear weapons or other kinds of 
weapons of mass destruction, and solemnly called upon all states to re- 
frain from stationing such weapons in outer space.® 


I. LEGAL PRINOPLES 


Resolution 1962 approved unanimously by the General Assembly spells 
out several basic principles previously approved by the General Assembly, 
resolves certain points of conflict during the past two years in the Com- 
mittee on the Peaceful Uses of Outer Space and deals with two issues in a 
general preliminary manner with a view to their further consideration by 
the Committee in 1964.19 


5 U.N. Doc. A/P.V. 1284, pp. 86-40; 50 Dept. of State Bulletin 3 (1964). 

6 U.N. Doe. A/O.1/P.V. 1842, pp. 6-27; 49 Dept. of State Bulletin 1005 (1963); 
partly reprinted in 58 A.J.I.L. 476 (1964). 

149 Dept. of State Bulletin 1009 (1963). For full text oe statement, see U.N. Doc. 
A/C.1/P.V. 986, pp. 16-25; 89 Dept. of State Bulletin 977 |(1958), 

8 Signed at Moscow Aug. 5, 1968; in force Oct. 10, 1963; ‘registered with the United 
Nations Oct. 15, 1963. 49 Dept. of State Bulletin 289 K1963); 57 AJIL. 1026 
(1963). Res. 1910 (XVIII) adopted by the General Assembly on Nov. 27, 1963, noted 
this treaty with approval and called upon all atates to become parties to it and abide 
by ita spirit and provisions. 9 Res. 1884 (XVII). 

10 For the report of the Committee on the Peaceful Uses of Outer Space concerning 
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The resolution presents nine legal principles as a declaration to guide 
states in the exploration and use of outer space. The first four principles 
elaborate on Section A of Resolution 1721 unanimously approved by the 
General Assembly on December 20, 1961: (1) the exploration and use of 
outer space shall be carried on for the benefit and in the interests of all 
mankind; (2) outer space and celestial bodies are free for exploration 
and use by all states on a basis of equality and in accordance with inter- 
national law; (8) outer space and celestial bodies are not subject to na- 
tional appropriation by claim of sovereignty, by means of use or occupa- 
tion, or by any other means; and (4) the activities of states in the ex- 
ploration and use of outer space shall be carried on in accordance with 
international law, including the Charter of the United Nations, in the 
interest of maintaining international peace and security and promoting 
international co-operation and understanding." 

In elaborating the remainder of the resolution, three particularly con- 
tentious issues were resolved as follows: 

(1) The Soviet Union proposed that the use of outer space for propa- 
gating war, national or racial hatred or enmity between nations be pro- 
hibited. The United States would not agree to the inclusion of such a 
statement as a legal principle in the resolution. This issue was resolved 
by including a statement in the preamble of Resolution 1962 to recall 
Resolution 110 (II) of November 3, 1947, which condemned propaganda 
designed or likely to provoke or encourage any threat to the peace, breach 
of the peace, or act of aggression, and to declare that this Resolution 110 
is applicable to outer space. Under Resolution 110 each state is asked to 
take appropriate steps relating to this subject ‘‘within its constitutional 
limits. ’? 

(2) The United States would not agree to the Soviet Union proposal that 
all activities of any kind pertaining to the exploration and use of outer 
space be carried out solely and exclusively by states. The fifth principle 
in Resolution 1962 resolves this issue by stating that states bear interna- 
tional responsibility for national activities in outer space, whether carried 
on by governmental agencies or by non-governmental entities. Authoriza- 
tion and continuing supervision by the state concerned over the activities 
of non-governmental entities is called for. In addition, under the fifth 








this resolution on legal principles and the comments of members of the Committee, sec 
U.N. Doc. A/5549/Add.1. For new drafts and revisions considered by the Legal 
Subcommittee of the Committee at its 1963 session, see U.N. Does. A/AO.105/0.2/L.6 
and 7. The proposals before the Subcommittee were reproduced in Annex I of its report, 
U.N. Doe. A/AC.105/12, and in Annex IIT of the report of the Committee, U.N. Doc. A/ 
5549. For the summary records of the Subcommittee session, see U.N. Docs. A/AO.105/ 
C.2/SR. 16-28. For statement of U. 8. representative, Leonard O. Meeker, at coneluding 
meeting of this session, see 48 Dept. of State Bulletin 923 (1963); 57 A.J.IL. 909 
(1963). See generally on Res. 1962, Richard N. Gardner, ‘‘Outer Space: A Break- 
through for International Law,’’ 50 A.B.A.J 80 (1964). 

11 Res. 1721 (XVI). General Assembly, 16th Sess., Official Records, Supp. No. 17 
(Doe. A/5100), pp. 6-7; 56 A.J.IL, 046 (1962). 
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principle, when space activities are carried on by an international organi- 
zation, responsibility for compliance with the principles in the resolution 
rests with the international organization and the states participating in it. 

(3) The United States would not agree to the Soviet Union proposal 
which would require prior discussion and agreement on any measures to 
be undertaken by a state ‘‘which might in any way hinder the exploration 
or use of outer space for peaceful purposes by other countries.” This 
proposal would have introduced the veto into outer space. The sixth 
principle in Resolution 1962 resolves this issue by providing that a state 
which has reason to believe that an outer space activity or experiment 
planned by it or its nationals would cause potentially harmful interference 
with the activities of other states shall undertake international consultations 
before proceeding with any such activity or experiment. No veto, how- 
ever, is provided for. The United States reiterated during the discussion 
of this subject that it considered the Consultative Group established by the 
Committee on Space Research of the International Council of Scientific 
Unions as an appropriate forum for such consultation.’ 

In addition, the United States continued to oppose the Soviet Union 
proposal that ‘‘the use of artificial satellites for the collection of intelli- 
gence information in the territory of foreign states is incompatible with 
the objectives of mankind in its conquest of outer space.” The United 
States repeatedly noted that international law imposed no prohibition on 
the observation of the earth from outer space.* No reference is made to 
this subject in the resolution adopted. 

The seventh and ninth principles provide for assistance to and return 
of astronauts and space vehicles. The eighth principle in the resolution 
provides for liability for damage done by an object launched into outer 
space. Recognizing that these matters are dealt with in only general pre- 
liminary terms, the General Assembly in Resolution 1963 asks that the 
Committee on the Peaceful Uses of Outer Space, when it convenes in 1964, 
arrange in particular for the prompt a of draft international 
agreements on these subjects. 

During the discussion in Committee I, Ambassador Stevenson made the 
following statement prior to the unanimous approval of Resolution 1962 
concerning the character and status the legal principles would have when 
adopted by the General Assembly without dissent! 


t 

, In the view of the United States, the operative paragraphs of the 
draft resolution contained legal principles which the General Assembly, 
in adopting the resolution, would declare should guide States in the 
exploration and use of outer space. We believe these legal principles 
reflect international law as it is accepted by the Members of the United 
Nations. The United States, for its part, intends to respect these 


12 See statement of U. 8. representative, Francis T. P. ‘Plimpton, in Committee on 
Peaceful Uses of Outer Space, U.N. Doe. A/5549/Add. y p. 7, reprinted in part in 
58 A.J.LL. 473 (1964). 

13 On this subject, see address by Leonard C. Meeker, Deputy Legal Adviser, Depart- 
ment. ‘of State, entitled ‘‘Observation in Space,’’ 48 Dept. of State Bulletin 746 (1963). 
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principles. We hope that the conduct which the resolution commends 
to nations in the exploration of outer space will become the practice 
of all nations. 


Immediately following Ambassador Stevenson’s statement, the Soviet 
Union representative stated: 


Let it be said in passing that one should note the statement of the 
delegation of the United States of America to the effect that the 
United States considers that these legal principles reflect international 
law as it is accepted by the Members of the United Nations and that, 
on its part, the United States intends to respect the principles. The 
Soviet Union, for its part, will also respect the principles contained 
in this declaration if it is unanimously adopted. 


II. INTERNATIONAL CO-OPERATION 


Resolution 1963** on international co-operation in the peaceful uses 
of outer space, approved unanimously by the General Assembly, endorses 
the recommendations of the Committee on the Peaceful Uses of Outer Space 
concerning the exchange of information, encouragement of international 
programs, international sounding rocket facilities, education and training 
and potentially harmful effects of space experiments.*” 

The resolution welcomes the decision of the Committee to prepare a 
number of background informational papers and to establish, at the re- 
quest of the Government of India, a group of six scientists to visit the 
sounding rocket launching facility at Thumba, India, and to advise the 
Committee on the eligibility of this facility for United Nations sponsorship 
in accordance with the basic principlees endorsed by the General Assembly 
in Resolution 1802.18 In addition the resolution invites Member States 
to give favorable consideration to requests of countries for training and 
technical assistance ; notes the agreement between the Soviet Union and the 
United States looking towards co-operation in satellite meteorology, com- 
munications and magnetic field mapping;?* and expresses the belief that 
international co-operation can be beneficial in furthering the exploration of 
the solar system. 


IT]. METEOROLOGICAL SATELLITES 


Resolution 1963 notes with appreciation (a) the second report of the 
World Meteorological Organization (WMO) on the advancement of atmos- 
pheric sciences and their application in the light of developments in outer 


14 Loo. cit. note 6 above. 15 U.N. Doc. A/O.1/P.V. 1842, pp. 27-46, 

16 Loc. cit. note 8 above. 

17 For the recommendations of the Committee, see its report dated Sept. 24, 1963, 
U.N. Doe. A/5549. 

18 For the principles fer the creation of such international facilities under U.N. 
sponsorship, see the Report of the Committee on the Peaceful Uses of Outer Space, 
U.N. Doc. A/5181, p. 12. Resolution 1802 (XVII) of Dec. 14, 1962, endorsed these 
principles. For two documents on the Indian sounding rocket launching facility, see 
U.N. Does. A/A0.105/8 and 10. 

19 For the text of this agreement, see U.N. Doc. A/5482, 
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space,” and (b) the organizational] and financial steps taken by the Fourth 
Congress of the WMO in 1963 in response to Resolutions 1721 and 1802 
on outer space approved by the U.N. General Assembly the previous two 
years. Member states were urged by Resolution 1963 (a) to extend their 
national and regional meteorological efforts to implement the expanded 
program of the WMO, (b) to co-operate in the establishment of the World 
Weather Watch proposed by the WMO, and (c) to increase research and 
training in the atmospheric sciences.” 

The WMO second report on outer space observed that the impact of 
meteorological satellites on the atmospheric sciences has been, in fact, as 
great as was originally anticipated—-perhaps even greater. Not only have 
new sources of data became available, but the very fact of their existence 
has provided a tremendous. stimulus to further effort and progress in the 
atmospheric sciences in general.?? 

TIROS VIII was launched by the United States on, ‘December 21, 1963, to 
join TIROS VII in providing weather data daily to supplement available 
conventional data. A new experimental camera arrangement, called Auto- 
matic Picture Transmission (APT), is being tested for the first time aboard 
the TIROS VIII meteorological satellite as part of'a continuing research 
and development program to provide meteorologists in all parts of the 
world with up-to-the-minute cloud photographs.*® Under this arrangement, 
any nation, with an inexpensive ground station which it may purchase at a 
cost of less than $50,000 or build locally according to specifications obtain- 
able from the National Aeronautics and Space Administration (NASA), 
may readout pictures of cloud formations in its area directly from TIROS 
VIII ag it passes over. 


IV. COMMUNICATIONS SaTELLITES 


Resolution 1963 welcomed the decisions of the Extraordinary Administra- 
tive Radio Conference held under the auspices of the International Tele- 


20 U.N. Doe. H/3794. This report was initially considered by the Economie and 
Social Council at its 36th session. See Res. 980 O IT (XXXVI) adopted by the 
Council on Aug. 1, 1963, Doc. E/3816, p. 12, and Report of the Council, Doc. A/5503, 
pp. 48-49. 

21 The Fourth WMO Congress in Geneva, April 1-27, 1963, initiated a comprehensive 
study to improve the world-wide weather system, established a WMO Advisory Com- 
mittee, created a new development fund, and started a planning unit in the WMO 
Secretariat to assist in the development of the detailed global plan for the World 
Weather Watch. When finally approved by the members of the WMO, the new de- 
velopment fund will have $1,500,000 for the financial period beginning Jan. 1, 1964, 
The fund will be financed on the same assessment basis as the regular budget of the 
WMO. 22 U.N. Doc. H/3794, p. 8. 

25 900 NASA News Release 68-269, Dec. 18, 1063. On developments relating to 
meteorological satellites, see “‘NASA Authorization for Fiscal Year 1964,” Hearings 
before the Senate Committee on Aeronautical and Space Sciences, 88th Cong., 1st Sess., 

pp. 140-141, 437—448, 693-699 and 1059; and ‘‘1964 NASA Authorization,’’ Hearings 
before the Bubcommittee on Applications and Tracking and Data Aequisition of the 
House Committee on Science and Astronautics, 88th sine Ist Sess., pp. 79, 3023-3025 
and 3069-3126. 
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communication Union (ITU) in October and November, 1963, on the allo- 
cation of frequency bands for space communication.** The second report 
of the ITU on outer space *° was noted with appreciation. 

The testing of experimental communications satellites was rapidly ex- 
tended by the United States through TELSTAR II, RELAY I and II 
and SYNCOM II to communications from North America to South America, 
Western Europe, Nigeria and Japan.’ There was a television broadcast 
of the opening of the 1963 session of the U.N. General Assembly via 
satellite. 

President Kennedy issued a statement on November 20, 1968, noting 
that the allocation of frequencies for communications satellites by the ITU 
Conference had cleared the way for the establishment of an efficient global 
communications system. He said: 


This Government and the United States Communications Satellite 
Corporation can now take practical steps, in co-operation with other 
governments and foreign business entities, to develop a single global 
commercial space communications system. It continues to be the policy 
of the United States that all countries which wish to participate in the 
ownership, management, and use of this system will have an oppor- 
tunity to do so.” 


Exploratory talks have been held with a number of countries concerning 
the development of an operational system of commercial communications 
satellites and similar talks with other countries are under way. The 
United States has placed special emphasis in these talks on the desirability 
of a single global system as opposed to competing systems developed by 
different nations or regional groups.” 

JAMES SIMsARIAN 


24 The decisions of the Conference are set forth in Final Acts of the Extraordinary 
Administrative Radio Conference to Allocate Frequency Bands for Space Radiocommuni- 
cation Purposes, Geneva, 1963. See transeript of press conference held via SYNCOM 
satellite concerning the achievements of the ITU Conference, NASA News Release, 
Nov. 8, 1963. Frequency bands were allocated for communications, meteorological and 
navigational satellites, space research, radio astronomy, amateur space activities and 
aeronautical space services. See report by Congressman Harris in U. S. House of 
Representatives on Jan. 9, 1964, on ‘‘Geneva Space Radio Communication Conference 
and Progress made in Establishing Global Communication Satellite System,’’ 110 Cong. 
Rec. (88th Cong., 2d Sess.) 159-178, 

25 U.N. Doc. E/3770. This report was initially considered by the Economie and 
Social Council at its 36th session. See Res. 980 C I (XXXVI), adopted by the 
Council on Aug. 1, 1963, Doe. E/3816, pp. 11-12, and Report of the Couneil, Doe. 
A/5508, pp. 48-49. 

26 On developments relating to communications satellites, see ‘‘NASA Authorization 
for Fiseal Year 1964,’’ Hearings before the Senate Committee on Aeronautical and 
Space Sciences, 88th Cong., Ist Sess, pp. 141-143, 417-437 and 1059-1069; and 
‘(1964 NASA Authorization,’? Hearings before the Subcommittee on Applications and 
Tracking and Data Acquisition of the House Committee on Science and Astronautics, 
88th Cong., lst Sess., pp. 80-82, 3187-8179, 3208-3225, 8267-3294 and 8295-3838. 

27 White House Press Release, Nov. 20, 1963; 49 Dept. of State Bulletin 904 (1963). 

28 Bee statements by Department of State and Communications Satellite Corporation 
in ‘‘Communicationa Satellite Act of 1062—The First Year,’’ Report of House Com- 
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COMMON MARKET ASSIMILATION OF LAWS AND THE OUTER WORLD 


In his instructive article, ‘‘ Assimilation of National Laws as a Function 
of European Integration,’’ recently published in this Journan,’ Professor 
Eric Stein mentions the various working groups set.up by the six govern- 
ments forming the European Economic Community to deal with obliga- 
tions imposed upon the member states by Article 220 of the Rome Treaty.” 
Among these obligations is one obliging the states, insofar as necessary, 
to engage in negotiations with each other with a view to ensuring for the 
benefit of their nationals the simplification of the formalities governing 
the reciprocal recognition and enforcement of judicial decisions and of 
arbitral awards.’ 

This provision, designed to secure recognition and enforcement in an 
efficient way, can be complied with by various. means. The six nations 
can unilaterally improve their general law on recognition of foreign judg- 
ments to the extent that it is necessary; or they can conclude bilateral 
treaties with each other where such treaties do not yet exist; * or they may 
try to agree on a multilateral convention covering, all six states. As re- 
lated by Professor Stein, the latter method is now being tried. Since 
1960, a group of government experts from the six countries, assisted by 
the Community’s staff, has been busy on the assignment. An advanced 
draft of a multilateral convention exists, and much of its contents has 
become known.*® 

Regional organizations regularly endeavor to provide for the smooth 
internal enforcement of judgments coming from courts of the region. 
Treaties on recognition of judgments exist in Latin America,’ among the 
Scandinavian countries,’ and between the members of the Arab League,® 


mittee on Interstate and Foreign Commerce, 88th Cong., 1st Sess., Rep. No. 809, Oct. 
3, 1968, pp. 6 and 25-27; statement made by Chairman of U. 8. Delegation on closing 
day of ITU Conference, Nov. 8, 1963, 49 Dept. of State Bulletin 885-837 (1963); and 
address by Richard N. Gardner, Deputy Assistant Secretary of State for International 
Organization Affairs, entitled ‘‘Space Meteorology and Communications: A Challenge 
to Science and Diplomacy,’’ 48 Dept. of State Bulletin 740 (1963). 

158 AJL. 1 (1964). 2 Ibid. at 27. 

3 Final part of Art. 220 of the Treaty of March 25, 1957, 51 A.J.I.L, 930 (1957). 

4 The following treaties on Recognition of Judgments exist among the Six: France- 
Belgium (1899), Netherlands-Belgium (1925), France-Italy (1930), Germany-Italy 
(1936), Germany-Belgium (1958), Netherlands-Italy (1959), Germany-Netherlands 
(1962), Belgium-Italy (1968). 

5 See Bulletin of the European Economie Community 1-60, p. 89 (29). C7. 
Parliamentary Question, J. O. des Communautés Européennes, Oct. 31, 1959, No. 56, 
p. 1128 (59). 

6 For discussion of parts of an early draft, seo Weser, ‘‘Bases of Judicial Jurisdic- 
tion in the Common Market Countries,’? 10 A. J. Comp. Law 323 (1961). Cf. Graupner, 
‘Rome Recent Aspects of the Recognition and Enforcement of Foreign Judgments in 
Western Europe,’’ 12 Int. and Comp. Law Q. 367 (1968). 

7T The Montevideo Treaty on Civil Procedure of 1889, tevised in 1940, 87 A.J.LL. 
Supp. 149 (1943); the Bustamante Code on Private Interhational Law, Arts. 423-423, 
86 L.N. Treaty Series 120, 254; The International Conferences of American States 
1889-1928, pp. 825, 433 (Scott ed., 1931). 

8 Convention of March 16, 1982, 189 L.N. Treaty Series 181. See Philip, ‘‘The 
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for example. As long as interests of the outside world are not interfered 
with, these efforts are most desirable. 

Of the six countries of the Common Market, several have provisions in 
their law on assumption of judicial jurisdiction which, in the diplomatic 
French language, are called ‘“‘exorbitantes.’’*° Some may well be called 
outrageous, as is done in Professor Stein’s paper. For example,’* under 
the notorious Article 14 of the Code Napoléon, a Frenchman may sue a 
foreigner in the French courts, although neither party has been in France 
and the cause of action has no relation to France. In addition to France, 
Luxembourg still has on its books such jurisdiction based on the nationality 
of the plaintiff. And while The Netherlands does not apply the same 
provision, its law allows litigation against non-residents at the Dutch 
domicile of the plaintiff, be he Dutch or not, whatever the cause of action. 
Under German law, a judgment in personam may be obtained against non- 
residents merely because of presence of assets in Germany, be the value of 
such property infinitesimal* Similarly, under Dutch** and Belgian *° 
law, attachment of local assets allows litigation of the whole amount of 
the claim in the domestic courts. 

In American legal parlance, judgments rendered under such circum- 
stances come from courts without proper jurisdiction. If they were by an 
American court, they would be void because of violation of due process 
of law as prescribed by the Constitution of the United States.” But 
even in the countries that have these ‘‘exorbitant’’ jurisdictional bases, 
their impropriety is conceded to some degree. Not only does the do- 
mestic literature call them ‘‘undesirable’’** but, generally speaking, judg- 
ments rendered abroad on such bases will not be recognized at home. 
When a treaty on recognition of judgments is concluded with another 
country, the treaty either excludes from internal use the jurisdictionally 





Scandinavian Conventions on Private International Law,’’ 96 Hague Academy Recueil 
des Cours 242, 326 (1959). 

® Convention of Sept. 14, 1952, 8 Revue Egyptienne de Droit International 333 
(1952). 

10 The basic study is Weser, ‘“‘Les Conflits de Juridictions dans le Cadre du Marché 
Commun,’’ 48 Rev. Crit. de Droit Int. Privé 613 (1959); 49 ibid. 21, 151, 313, 533 
(1960); 50 ibid. 105 (1961). 11 Loo. ett. note 1 above, at 27. 

12 References to what follows may be found in Nadelmann, ‘‘Jurisdictionally Im- 
proper Fora,’’? in XXth Century Comparative and Conflicts Law-—Legal Essays in 
Honor of Hessel E. Yntema 321 (Nadelmann, von Mehren, and Hazard, eds., 1961). 

18 Code of Civil Procedure, Art. 126 (3). Sea Kollewijn, American-Dutch Private 
International Law 80 (2d ed., 1961). 

14 Code of Civil Procedure, Art. 23. See Nadelmann, loc. cit. note 12 above, at 328. 

15 Code of Civil Procedure, Art. 764. See Kollewijn, op. cit. note 13 above, at 32. 

16 Law of March 25, 1876, Art. 52(5), as interpreted by the courts. See 2 
Répertoire Pratique du Droit Belge 486, V° Compétence en Matière Civile et Com- 
merciale, No. 1770 (1980). 

17 See Pennoyer v. Neff, 95 U. 8. 714 (1878); Leflar, Conflict of Laws 43 (1959). 

18 For references see Nadelmann, loo. oit. note 12 above. 
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improper fora, or judgments obtained in such ae are barred from recog- 
nition.® The distaste of the improper fore is mutual. 

The Treaty of the European Economie Community, in Article 7,?° 
forbids any discrimination based on nationality, as far as the six member 
states are concerned. Thus the Article 14 privilege of the Napoleonic Code 
is proscribed as far as the Community is involved. And even though 
not based on nationality, provisions favoring nationality through the grant 
of privileges to residents may well come under the same prohibition by 
construing the non-discrimination provision in accordance with its aim.* 

Compliance with the prohibition of discrimination can be in two ways: 
either the discriminatory provisions are removed, or they are made ac- 
cessible to all nationals and residents of the Community. Inasmuch as 
all Community states are opposed to application of the discriminatory pro- 
visions against their own nationals and residents, removal of the ap- 
plicability of these provisions within the Community is the only solution 
acceptable to the Six. In the advanced draft of a multilateral convention 
referred to earlier, internal use of the jurisdictionally improper fora, 
therefore, was expressly excluded for the benefit not only of nationals of the 
Six, but also of non-nationals (including Americans) who are residents in 
any one of the Six, and the bases for jurisdiction held acceptable were listed. 

However, the draft is reported also to provide specifically that, against 
persons not residing in the Community, whoever resides in one of the 
member states shall have the benefits of all locally available fora, in- 
cluding, in particular, the improper fora excluded from internal use. Thus 
the range of some of these provisions is extended even beyond their 
statutory coverage. For example, whoever resides in France, may haul 
into the French courts non-resident Scandinavians, Austrians, North 
Americans, Latin Americans, Japanese, and so forth, for obligations en- 
tirely unrelated to France. The reader may find this scheme fantastic, 
but who is the non-resident brother’s keeper in this type of situation! 

Obviously, judgments obtained at jurisdictionally improper fora will 
not be recognized by courts outside the European Economic Community. 
To be recognized, foreign judgments must emanate from a court with 
proper jurisdiction according to the rules of the country in which recog- 
nition is sought.*? Yet this is only a partial answer to the problem 


19 Bee the treaties listed in note 4 above. An interesting case arose in the Belgian 
courta in connection with the Franco-Belgian Treaty of 1899, which removes the 
applicability of Art. 14 (jurisdiction based on French nationality of the plaintiff). 
A judgment was obtained in France on the basis of Art. 14 against an Englishman. 
The highest court in Belgium refused to enforce the judgment. Belg. Cour de Cass., lst 
Ch, July 1, 1904, Marychureh et Cie v. La Compagnie Maritime Francaise, [1904] 
Pasierlsie Belge I, 293, 819, [1904] Belgique Judiciaire 1829, 1346, 1 Revue de Droit 
International Privé 166 (1906), 82 Journal du Droit International Privé 424 (1905). 

20 Text in 51 AJL. 868 (1957). 

21. A comparison may be made with the privileges and immunities elause of the 
American Constitution. U. S. Const. Art. IV, §2, Bee Blake v. MeOlung, 172 U. 8. 
289 (1898). 

22 Ree Ehrenzweig, Conflict of Laws 160 et seg. (1962). 
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Existence of the judgment abroad can be a constant menace, even though 
no assets may be available in the country of rendition; and the defendant 
must, in the first place, decide whether to defend the suit abroad, with an 
appearance there possibly affecting his chances of challenging the judgment, 
once rendered, in the domestic courts. Also, the foreign judgment may 
be enforceable in a third country where assets are located, either under 
some treaty linking the jurisdictions or because of differences in the rules 
on recognition. Thus judgments so secured may be a real menace, not 
merely a nuisance. 

A draft prepared by a working group of government experts is not yet 
a governmental draft, but with the draft under consideration in the 
chancelleries, it is timely to call attention to the legitimate interests of the 
non-Community states. In the instant case, these interests do not clash 
with those of the Community, which, gua Community, has no exorbitant 
fora—it is the draft which makes them clash. 

The draft has a comprehensive catalogue of available bases for jurisdic- 
tion for internal consumption. If, in the view of the experts, the bases 
listed are insufficient to deal with the problems of non-residents, the 
quast-in-rem jurisdiction of the attachment could be added,** assuming it 
is thought that this jurisdiction is not provided for by the local law of all 
six states. But this is a far cry from sanctioning, if not imposing, juris- 
dictionally improper fora Community-wise—and this is what the draft 
does. 

We do not know what may have inspired the belated effort to give 
recognition in a multilateral treaty to jurisdictionally improper fora. In 
some bilateral treaties in the past, ‘‘exorbitant’’ jurisdictional bases have 
been preserved against the outside world even when excluded from use 
among the treaty partners. This was bad enough, but matters take a dif- 
ferent aspect when the Community as such, through a multilateral treaty, 
becomes involved in backing, if not extending, proscribed practices. 
Within the last decade a sustained international effort has been made to 
improve the law on recognition of foreign judgments. After years of work, 
the International Law Association produced a Model Act which was 
adopted unanimously at the Hamburg, 1960, Conference of the Associa- 
tion. The same year, as a result of a suggestion from the Council of 
Europe, the Hague Conference on Private International Law decided to 
deal with recognition of foreign judgments. A drafting committee was 


23 See Leflar, op. cit. note 17 above, at 55. 

24 A quasi-in-rem judgment, as distinguished from an in personam judgment, ‘‘only 
binds the property seized or attached in the suit to the extent thereof; and is in no 
just sense a deeree or judgment binding upon him beyond that property.’’ Story, 
Conflict of Laws §549 (1834). See Restatement, Judgments §§34~36 (1942); Re- 
statement, Conflict of Laws §§106-108 (1934). Cf. Nadelmann, loc. ott. note 12 above, 
at 328. 

25 International Law Association, Report of the 49th Conference, Hamburg, 1960, 
p. vi; 9 A. J. Comp. Law 518 (1960); 50 Revue Critique de Droit International Privé 
488 (1961) (trans.). 
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set up, and a draft has appeared," to be considered at the October, 1964, 
gession of the Conference. An observer from the European Economic 
Community was present at the meetings of the drafting committee. In 
the United States during the same period, work proceeded on uniform 
legislation. A Uniform Foreign Money-Judgments Recognition Act was 
adopted by the National Conference of Commissioners on Uniform State 
Laws in 19627 and its text, as well as a French version,** communicated 
immediately to the Hague Committee and the Working Group of the Com- ` 
munity. Some of the States of the Union have already enacted the new 
Uniform Act. All these instruments exclude from recognition the juris- 
dictionally improper fora here discussed. Wey should a consensus of views 
in the world be disregarded? 

General improvement of the law on recognition of foreign judgments 
has been blocked by the intransigent attitude of the French Government 
with regard to Article 14 of the Civil Code. This ‘‘exorbitant’’ provision, 
to use a mild word, reappeared in the ‘‘Niboyet” draft of the Govern- 
mental Commission appointed to revise the Civil ‘Code™ and, while the 
‘‘Niboyet’’ draft has been withdrawn officially, information is to the effect 
that it reappears basically unchanged in the substitute draft not yet made 
available generally. As long as France sticks to its Article 14, notwith- 
standing constant attacks and even retaliatory legislation,** other nations 
feel no great urge to remove unilaterally from their law jurisdictionally 
improper fora much less offensive than Article 14.' And when it comes to 
writing a regional treaty, with France insisting on external preservation of 
Article 14, a dilemma is created for the other countries. They must either 
give a regional blessing to Article 14 or not adopt a ‘multilateral convention. 


© — H. NADELMANN 
l 
THE INTERNATIONAL PROMOTION OF HUMAN RIGHTS: 

A CURRENT ASSESSMENT 


The excellent survey by Professor McDougal and Mr. Bebr of “Human 
Rights in the United Nations,’’ which appears as the leading article in this 
issue of the JOURNAL, raises inevitably the question of what these inter- 
national efforts to promote human rights add up to. Is any real progress 
being made in furthering human rights, or is there only paper progress? 
Are the measures thus far taken—declarations and conventions, studies and 
seminars—actually having any meaningful effect, or are they simply cre- 
ating an illusion of motion when we are in fact, standing still? 


26 Text published in 10 Nederlands Tijdschrift voor Internationaal Recht 828 (1963). 

27 Text in [1962] Handbook of the National Conference of Commissioners on 
Uniform State Laws 242; 11 A. J. Comp. Law 412 (1963). 

28 Printed in 62 Revue Critique de Droit International Privé 676 (1963). Spanish 
version in 16 Boletin del Instituto de Derecho Comparado de México, No. 48, p. 621 
(1963). | 
20 1963: Ilinois and Maryland. See 9B U.L.A. 1963 Pocket Part 27. 

30 See Nadelmann, loc. cit. note 12 above, at 327. 
Hp Tia. at 330. 
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The increasing significance of human rights questions in the United 
Nations and in United States foreign policy gives these questions special 
relevance. 

In the last few years human rights issues have assumed a prominent 
place in United Nations affairs, with the General Assembly showing a 
growing tendency to look at many issues in human rights terms and to 
give greater attention to this area of its responsibilities. At the Eighteenth 
General Assembly in the fall of 1963, such items as the question of South 
Africa, the Buddhist question in Viet-Nam, and the preparation of a 
Declaration on Racial Discrimination were of leading importance in the 
Assembly’s negotiations and debates. And human rights issues will con- 
tinue to play a major réle at the forthcoming Nineteenth General Assembly, 
with the South African question again constituting a significant item, and 
the General Assembly, in addition, turning its attention to the preparation 
of a draft Convention on Racial Discrimination and to consideration of the 
important and controversial implementation provisions of the draft Cove- 
nants on Human Rights. 

As a consequence of the developing importance of human rights ques- 
tions in the international political arena, United States foreign policy has 
of necessity also become increasingly concerned with these issues. In 
contrast with the policy enunciated by Secretary Dulles in 1953, under 
which the United States in effect stood aloof from United Nations efforts to 
develop human rights conventions, United States delegations have, under 
the present Administration, been taking a more active part in all phases 
of international work in the human rights area. One evidence of this 
shift in position was President Kennedy’s transmission in July, 1963, of 
three human rights conventions to the Senate for its advice and consent 
to ratification As a further illustration of increased State Department 
interest, Deputy Assistant Secretary of State Richard Gardner, in a 
speech in December, 1963, announced that the United States Government 
had both ‘‘embarked on a new policy of considering human rights con- 
ventions on their merits’’ and ‘‘was considering ways in which the United 
Nations can deal with human rights questions on a more objective and 
professional basis.’’ ? 


1 The three conventions are: (1) The Supplementary Convention on the Abolition of 
Slavery, the Slave Trade, and Institutions and Practices Similar to Slavery; (2) the 
Convention on the Abolition of Foreed Labor; and (3) the Convention on the Political 
Rights of Women. See President Kennedy’s letter of July 22, 1963, to Lyondon B. 
Johnson, President of the Senate, transmitting the three conventions (White House 
Press Release dated July 22, 1963; reprinted in ‘‘Contemporary Practice,” 58 A.J.LL. 
184 (1964)). See also Deputy Assistant Secretary of State Richard Gardner’s spoech 
on ‘‘Human Rights—Some Next Steps,’’ made before the Rotary Club of Ypsilanti, 
Michigan, on Aug. 5, 1963 (Dept of State Press Release 403 of Aug. 8, 1963; 49 Dept. 
of State Bulletin 320 (1963). 

2 Address on ‘‘The International Promotion of Human Rights: Problems and Op- 
portunities’’ to the World Jewish Congress, New York, N. Y., on Dec. 8, 1963 (U. 8. 
Mission to the United Nations Press Release 4333 of Dec. 6, 1963). See also President 
Kennedy’s speech before the U.N. Eighteenth General Assembly on Sept. 20, 1963, in 
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This new emphasis on the international promotion of human rights 
suggests the need for a re-examination and assessment of existing efforts 
in this field. Clearly we need a better idea of where we are and where 
we are going. 

A first step in any such assessment might be the Gomi up of a balance 
sheet summarizing what has thus far been accomplished and what still 
remains to be done. On the asset side, this balance sheet might show the 
following entries: i 


—The United Nations Charter, the Universal Declaration of Human 
Rights, and various related instruments for the first time in history 
provide international recognition of the promotion of human rights as a 
matter of appropriate and important international concern. 

—More specifically, the United Nations Charter establishes the promotion 
of human rights as a principal objective of the United Nations, thus 
providing a base for the growth of international efforts in this field. 
—-Of particular importance, Articles 55 and 56 of the Charter, as well as 
various declarations and conventions prepared by the United Nations 
and the Specialized Agencies, evidence a clear commitment by the inter- 
national community to try actually to do something to promote human 
rights. 

—The Universal Declaration, and various related international instru- 
ments, have provided at least a broad working consensus as to what is 
meant by human rights, and lay the groundwork for their gradual, 
more detailed definition and articulation. 

—A considerable number of declarations and conventions concerning 
human rights have been completed, establishing a surprisingly broad 
pattern of general norms and standards intended, as guides to government 
action affecting human rights and capable of exercising a salutary influ- 
ence on government policies in this area. i 

—In a number of cases, these international norms and standards con- 
cerning human rights have been embodied by states (and particularly 
newly-emerging states) into their internal law, ‘thus supporting and ad- 
vancing efforts to bring about the realization of these standards in 
practice. 

—United Nations efforts have brought to many people throughout the 
world a new awareness that they are in fact considered as entitled to 
such things as human rights, thus stimulating and reinforcing a ferment 
for progress within many national societies. | 
+The continuing attention in the United Nations to human rights mat- 
ters, as well as the United Nations advisory-services programs (seminars, 
fellowships, and expert assistance), have helped to interest and educate a 
number of national governmental and nongovernmental leaders in 
human rights questions; this experience may be brought to bear in their 
national societies. i 








which he stated: ‘‘New efforts are needed if this Assembly ’s Declaration of Human 
Bights ... is to have full meaning.’’ 49 Dept. of State Bulletin 584 (1963). 
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—United Nations studies, debates, discussions and reports have cast new 
and valuable light on the scope and nature of human rights problems, 
the obstacles to their solution, and the comparative efficacy of different 
means of attacking them. 

—New institutions, such as the European Commission and European 
Court of Human Rights established under the Huropean Convention on 
Human Rights, and other developments, such as the special complaint 
procedures established by the International Labor Organization, consti- 
tute important experiments in dealing with actual cases of violations of 
human rights and are providing vital experience as to how such insti- 
tutions and procedures can best work. 


Considering the comparatively recent birth of the concept of international 
concern for human rights, this record of accomplishment during the last 
twenty years is a fairly hopeful one. Moreover, as has been the case with 
the growth of United Nations functions in the peace-keeping area, inter- 
national action in the human rights field may, under the pressure of 
practical urgencies, develop faster than we now foresee. 

But there is also, of course, another side to the balance sheet—the facts 
that cannot, be ignored, the problems which are still unresolved: 


—In many places in the world concern for human rights seems to be 
growing very slowly, if at all; indeed, the turmoil and conflict of our 
time have seemed often to result in net losses rather than gains in human 
freedom. s 

—The United Nations has in most cases not been able to do anything 
about actual violations of human rights and, as a practical matter, has 
frequently ignored them. Thus there are not in existence today any 
generally applicable and systematic international procedures or insti- 
tutional machinery for actually receiving and investigating complaints 
of specific violations of human rights and taking appropriate steps to 
remedy them. Nor have any regular procedures been established 
capable of performing even the minimal function of exposing the facts 
of such situations before the international community, thus helping to 
bring the weight of world public opinion to bear on the governments 
concerned. 

—~Despite what has been accomplished in the Universal Declaration and 
other instruments, very important and fundamental differences remain 
between states and between peoples as to the basic meaning and content 
of the concept of human rights and, more particularly, as to the relative 
priorities which should be accorded these various rights. Such concepts 
as ‘‘human rights,” ‘‘freedom,’’ ‘‘democracy,’’ and even ‘‘free speech”? 
continue to mean very different things to different people. 

—While a great deal has been learned in the last several decades, we 
still don’t know enough about the complex political, economic, social, 
psychological and moral factors which lie behind widespread denials of 
human rights. As a result, it has been difficult to develop any clear or 
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consistent strategy and tactics for getting at the fundamental causes of 
such violations. l , 

—Many governments and people believe that the question of how a par-' 
ticular government treats its own people is simply not the business of 
any other government or any international organization, and that any 
expansion of international authority in this area would impinge on na- 
tional sovereignty and might be used irresponsibly or even as a tool 
of hostile government interests. l 

—Experience in this field indicates that the positions of many govern- 
ments on human rights questions are, and for a long time to come will 
continue to be, determined more in terms of potential political and propa- 
ganda value than on their intrinsic humanitarian merit. Consequently, 
meaningful action by governments or international, organizations on such 
matters may for the most part be largely dependent on a coincidental 
parallelism with particular political objectives. | 


This balance sheet suggests that, while we are making some progress in 
the area of the international promotion of human rights, many basic 
problems remain to be overcome. 

What, if anything, can be done to improve this, situation? Are there 
any practical further steps that governments, private organizations and 
individuals concerned with such matters might consider in order to speed 
progress in this field? The following possibilities might be worth ex- 
ploring: | 


F 

1. First and most important, there is need to begin discussing the real 
situation, practical problems, and actual obstacles more frankly. It does 
little good to pretend that international efforts are ‘really doing something 
about human rights if in fact they are not. Until these problems are faced 
squarely, practical and effective solutions cannot be developed. 

2. More—much more—must be learned about what causes widespread 
denials of human rights and how these causes can be attacked. Moreover, 
such denials must be treated as what they are—as complex social problems 
whose solution requires a variety of social tools, rather than as Sunday- 
school exercises in good and evil. This is a job to which the universities 
and law schools can contribute more than they are now doing. It is also a 
job on which more government research funds might usefully be spent. 

3. The focus of international efforts might be shifted from the prepara- 
tion of complex and time-consuming declarations and conventions to practi- 
cal grass-roots measures designed to reach real problems of real people. A 
way. ‘must be found to establish a more effective dnd meaningful link be- 
tween what is done by international organizations and the actual human 
rights issues of everyday concern. 

4i As examples of such measures, more emphasis should be given to 
advisory-services types of programs such as technical advice, education, 
and: seminars; to meaningful reporting by countries; and to first-rate and 
realistic studies of particular country problems, More work might be 


? 
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done at such elementary levels as encouraging the formation of national 
groups interested in human rights: promoting legal-aid programs; and 
helping such primary-level official agencies as local police, school teachers, 
village magistrates, and tribal chieftains to better understand what in 
practice human rights on the local level mean. 

5. Greater efforts should be made to develop, even if slowly and in little 
ways, the procedural capacity of international institutions to obtain, ex- 
amine and expose the facts of human rights violations to general view— 
to, in the words of Assistant Secretary of State Harlan Cleveland, place 
them ‘‘under the klieg light of world opinion.” Experience shows that 
governments are in fact sensitive to world public opinion, and it is often 
the only weapon at our disposal. Even rudimentary institutional develop- 
ments in this field can have their own dynamic, and may, over time, help 
to gain acceptance for a more far-reaching international problem-solving 
capacity in the area of human rights. 

6. Steps can be taken to make the public more aware of important na- 
tional interests in the international promotion of human rights, and of the 
close relation between respect for human rights in other countries and a 
nation’s own freedom and security. 

7. Efforts should be made, wherever possible, to isolate human rights 
problems from a political context in order to enable them to be dealt with 
by countries on their merits and by technical and non-political means. 

8. Countries should be encouraged to assign competent and well-informed 
people to international human rights work. International organizations 
can only be as effective and imaginative as the delegates participating in 
them. Until the human rights field is treated by governments with the 
importance it merits, it will be hard really to move ahead. 

9. Experiments can be tried in selected fields regarding international 
action to promote human rights on a regional or even bilateral or trilateral 
basis. As the European experience has shown, standards and approaches 
are in such cases more similar, fears by nations of abuse of such agree- 
ments less, and meaningful agreements easier to reach. 

10. The possibility of approaching human rights problems by flexible 
devices and in small bites should be more fully explored. We can perhaps 
experiment with conventions so constructed that nations may, if they wish, 
undertake relatively minimal obligations at first, expanding their commit- 
ments as their internal situation permits and their confidence in such 
instruments grows. This can be done through wider use of such devices 
as protocols, liberal reservation clauses, and optional clauses. Conven- 
tions which present nations with all-or-nothing choices may be dramatic, 
but they often ignore the realities of what many governments, as a practi- 
eal political and legal matter, can really hope to do in the human rights 
area. The European Convention on Human Rights has demonstrated the 
gains that can be achieved by a judicious use of such flexible techniques. 

11. We must be more willing to re-examine existing ideas and to develop 
and experiment with new ideas. We might, for instance, consider whether 
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incentives as well as sanctions might not play some réle in achieving human 
rights—whether there is not some way we could mobilize for human rights 
the same national desire to excel that fires the Olympics and gives such 
significance to the Nobel Prize. 


The task of developing effective and realistic international measures to 
assist in the promotion of human rights will clearly be a long and difficult 
one. But the goal is worth the effort and we should .do what we can. 


‘Ricuarp B. BILDER 


t 


ANNUAL MEETING OF THE AMERICAN SOCIETY OF INTERNATIONAL LAW 
f 


The 58th Annual Meeting of the American Society of International Law 
was held at the Mayflower Hotel, Washington, D. C., from April 23 
to 25, 1964. It had one of the largest attendances in its history, both at 
the discussion sessions and at the annual dinner. , 

The general theme of the meeting was ‘‘Causing Compliance with Inter- 
national Law,’’ and sessions during the three days discussed various as- 
pects of the subject. On Thursday afternoon, April 28, Professor Herbert 
W. Briggs of Cornell University presided over the opening session, which 
was devoted to the question: ‘‘What Are Appropriate Compliance Ob- 
jectives?’’ Professor Richard A. Falk of Princeton University spoke on 
“Identifying and Solving the Problem of Compliance with International 
Law.’’ Professor Saul Mendlovitz of Rutgers University School of Law 
discussed ‘‘Breaking Rules and Respecting Decisions.’ Professor Julius 
Stone, of the University of Sydney, Australia, as the final speaker on the 
panel, took as his subject: ‘‘ Realistic Compliance Goals.” Following a 
general discussion of the speakers’ papers, an informal reception was held 
for the officers and members of the Society and their guests. 

On Thursday evening, two simultaneous sessions; were held, one a panel 
discussion of ‘‘ Enforcing International Law against One Country through 
Domestic Litigation in Others,’’ and the other a Conference on Teaching 
and Research, dealing with ‘‘Threats and Law.’’ The first panel was 
sponsored jointly with the American Branch of i the International Law 
Association, and was presided over by Professor! Willis L. M. Reese of 
Columbia University School of Law. The speakers were Mr. Jobn Q. 
Laylin of the District of Columbia Bar, who discussed “Holding Invalid 
Acts Contrary to International Law—a Force toward Compliance,” and 
the Honorable Edward D. Re, Chairman of the! United States Foreign 
Claims Settlement Commission, who spoke on “Domestic Adjudication plus 
Lump-Sum Settlement as an Enforcement Technique. ”? Professor Myres 
S. McDougal of Yale Law School presented comments on the addresses, 
andja general discussion followed. 

Professor Wesley L. Gould of Northwestern University Siesided: over the 
Conference on Teaching and Research, at which the speakers were Dean G. 
Pruitt of the University of Delaware, who spoke on ‘‘Foreign Policy De- 
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cisions, Threats and Compliance to International Law’’; Professor Jan F. 
Triska, of Stanford University, who discussed ‘‘Different Perceptions of 
Agreements and Disagreements’’; and Charles A. McClelland, of the 
Institute for Research on International Behavior, San Francisco State 
College, who presented a paper on ‘‘Teaching the Role of Law in the 
Cold War.’’ The commentator on this session was Professor Brunson 
MacChesney of Northwestern University School of Law. 

On Friday, April 24, 1964, simultaneous panels were held in the morn- 
ing and afternoon. The panels on Friday morning dealt with ‘‘Compli- 
ance during Hostilities” and ‘‘Using a Country’s Own Legal System to 
Cause It to Respect International Rights.” Rear Admiral Robert D. 
Powers, Jr., Deputy Judge Advocate General of the Navy, presided over 
the discussion of ‘‘Compliance during Hostilities.’’ The principal speaker 
was Richard R. Baxter of Harvard Law School, who delivered a paper on 
‘Forces for Compliance with the Law of War.’’ Commentators on the 
paper were Benjamin Forman, Assistant General Counsel, International 
Affairs, Department of Defense; Gordon Baldwin, Professor of Interna- 
tional Law, Naval War College; and Colonel Howard S. Levie, of St. Louis 
University School of Law. 

Professor Covey Oliver of the University of Pennsylvania Law School, 
recently appointed Ambassador to Colombia, was chairman of the panel on 
“Using a Country’s Own Legal System to Cause It to Respect Interna- 
tional Rights.” ‘‘The Effectiveness of the Local Remedies Rule Today” 
was discussed by Professor Richard B. Lillich of Syracuse University 
College of Law. Mr. David R. Mummery of the New Zealand Bar and the 
University of Virginia spoke on ‘‘Increasing the Use of Local Remedies.’’ 

On Friday afternoon the subjects of the panel discussions were ‘‘Per- 
suading Governments to Accept Procedural Solutions’’ and ‘‘Public 
Opinion as a Force toward Compliance.” Mr. Edward F. Johnson of the 
New York Bar presided over the first panel, the members of which were 
Professor Roger Fisher, of Harvard Law School, who discussed ‘‘The 
Rôle of the Veto in Making Third-Party Settlement Acceptable’’; Pro- 
fessor Soia Mentschikoff of the University of Chicago Law School, who 
spoke on ‘‘Disagreement on Substantive Standards, and What to Do 
about It’’; Professor Louis B. Sohn of Harvard Law School, whose subject 
was ‘‘Step-by-Step Acceptance of the Jurisdiction of the International 
Court of Justice’’; and Professor Stephen Gorove of the University of 
Denver College of Law, who spoke on ‘‘Lessons from the Control of 
Peaceful Uses of Atomic Energy in Euratom.’’ 

Mr. G. W. Haight of the New York Bar was chairman of the panel on 
“Public Opinion as a Force toward Compliance.” Papers were delivered 
by Mr. E. Whitney Debevoise of the New York Bar, on ‘‘Lessons from 
Organizations like the International Commission of Jurists in Focusing 
Publie Opinion”; Mr. H. C. L. Merillat, Executive Vice President of the 
Society, on ‘‘The Several Roles of Professional Opinion’’; Professor 
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Krzysztof Skubiszewski, of the University of Poznan, Poland, and Visiting 
Scholar at Columbia University, on ‘‘The United: Nations General As- 
sembly and Its Power to Influence National Action”; and by Mrs. Gabri- 
ella Lande, of the Center of International Studies, Prineeton University, on 
“The Changing Effectiveness of United Nations Resolutions.” 

On Saturday afternoon, April 25, a panel session was held on ‘‘Eco- 
nomic Sanctions as a Means of Influencing Governments.’’ Professor 
Harold D. Lasswell of Yale Law School presided. Professor Cecil J. 
Olmstead, of New York University School of Law, spoke on ‘‘Foreign Aid 
as an Effective Means of Persuasion.’’ Professor Michael H. Cardozo 
‘presented a paper by the Honorable Winthrop G. Brown, Deputy Com- 
mandant for Foreign Affairs, National War Collége, and former U. S. 
Ambassador to Laos, on ‘‘The Use of Foreign Aid as an Instrument to 
Secure Compliance with International Obligations. ”’ Professor Howard 
Taubenfeld discussed ‘‘The ‘Heonomic Weapon’: The League and the 
United Nations.” ' ' 

All the panel discussions were followed by discussion from the floor. 

Also held on Saturday afternoon was the Philip C. Jessup Student Moot 
Court Competition, arranged by the Association of Student International 
Law Societies. Judges of the competition were: James N. Hyde of the 
New York Bar; Monroe Leigh of the District of Columbia Bar; and 
Arthur 8. Miller of George Washington University; Law School. Finalists 
who participated were the Columbia Society of International Law v. 
Texas International Law Society, and Howard University School of Law v. 
University of Pittsburgh School of Law. The winning team was the Texas 
International Law Society. Lowell L. Garrett of the Columbia Society of 
International Law won the award for the best individual oral presentation 
and argument. 

The annual dinner of the Society, which has customarily been held on 
Saturday evening, was held this year on Friday evening, and was un- 
usually well attended. Professor Roger Fisher,' Chairman of the Com- 
mittee on Annual Meeting, presided. Mr. James Nevins Hyde delivered 
his presidential address following the dinner. The Honorable W. Averell 
Harriman, Under Secretary of State for Political Affairs, was the principal 
after-dinner guest speaker. Professor Maxwell Cohen, Director of the 
Institute of Air and Space Law of McGill University: who had been 
scheduled to speak, was unable to be present. His prepared address on 
“Canada and the United States: Framework for ‘the Future” will appear 
in the printed Proceedings of the meeting. 

At the business meeting of the Society on Saturday morning, April 25, 
the following officers were elected: | 


President: Brunson MacChesney. | 
Vice Presidents: David R. Deener, H, C, L, Merilla, Covey Oliver, and 
John R, Stevenson, 


i 


| 
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The Honorable Dean Rusk, Secretary of State, was re-elected Honorary 
President of the Society, and the incumbent Honorary Vice Presidents were 
re-elected, with the exception of Professor Philip Marshall Brown, who had 
submitted his resignation last fall. Mr. James N. Hyde, the outgoing 
President, was elected an Honorary Vice President. 

New members of the Executive Council to serve until 1967 were elected 
as follows: Professor Ralph W. Johnson, of the University of Washington 
School of Law; Professor Stanley D. Metzger, of Georgetown University 
Law Center; Professor Soja Mentschikoff, of the University of Chicago, 
and Professor Jan F. Triska, of Stanford University. Re-elected to the 
Council to serve until 1967 were Paul Carrington of Texas, Richard A. 
Falk of Princeton University, Monroe Leigh, of the District of Columbia 
Bar, and Charles M. Spofford, of the New York Bar. 

The Nominating Committee for the ensuing year was elected as follows: 
Carl Spaeth, Chairman; Robert Dechert, Richard A; Falk, Myres 8. Me- 
Dougal, and Charles M. Spofford. 

Upon the recommendation of the Committee on Selection of Honorary 
Members, the Society elected Professor Dr. Walter Hallstein, President of 
the Commission of the European Economic Community, an honorary mem- 
ber of the Society. 

The Society also voted to award its certificate of merit to Professer 
Hans-Jiirgen Schlochauer and his associates, Drs. Herbert Kriiger, Her- 
mann Mosler and Ulrich Scheuner, as editors of the second edition of the 
Wörterbuch des Volkerrechts, which was first edited by the late Dr. Karl 
Strupp. 

The Executive Council of the Society, which met immediately after the 
adjournment of the business meeting on Saturday, redesignated Mr. 
Merillat Executive Vice President and re-elected the Honorable Edward 
Dumbauld Secretary of the Society and Mr. John Stafford Assistant 
Treasurer. Mr. Franz Oppenheimer, of the District of Columbia Bar, was 
elected Treasurer of the Society for the coming year. 

The Council elected Mr. John Stevenson of the New York Bar and Pro- 
fessor Richard Falk of Princeton University members of the Executive 
Committee, and re-elected Messrs. Hardy C. Dillard, James N. Hyde, and 
Myres 8. McDougal to the committee. The other members of the com- 
mittee, ex officto, are President Brunson MacChesney, Executive Vice 
President Merillat and Treasurer Oppenheimer. 

The Executive Council accepted with regret the resignation of Professor 
Covey Oliver as a member of the Board of Editors of the JOURNAL, which 
he submitted in view of his appointment as Ambassador of the United 
States to Colombia. Professor Richard A. Falk, and Professor Stanley D. 
Metzger were elected to the Board, and the other incumbents were re- 
elected for the coming year. As presently constituted, the Board of Edi- 
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tors consists of the following: 
William W. Bishop, Jr, Editor-in-Chief 


Richard R. Baxter Brunson MacChesney 
Herbert W. Briggs Myres 8. McDougal 
Hardy C. Dillard ` Stanley D. Metzger 
Richard A. Falk Stefan A. Riesenfeld 
Alwyn V. Freeman Oscar Schachter 

Leo Gross Louis B. Sohn 

John N. Hazard Erie Stein} 

James Nevins Hyde John R. Stevenson 
Oliver J. Lissitzyn Robert R. Wilson 


Richard Young 


Honorary Editors 
Philip Marshall Brown Josef L. Kunz 


Charles G. Fenwick Pitman B. Potter 
Hans Kelsen John B. Whitton 
Quincy Wright 


The papers delivered at the meeting, along with summaries of the discus- 
sions and of the actions taken at the business meeting, as well as selected 
committee reports, will appear later this year in the printed Proceedings. 
All members of the Society will receive the volume, which may also be 
purchased separately at $5.00 a copy. 
‘Himanon H. Finca 


| 


REPORT OF ADVISORY COMMITTEE ON "FOREIGN RELATIONS,” 1963 * 


The Advisory Committee on ‘‘Foreign Relations mp held its seventh an- 
nual meeting at the State Department in Washington, on November 1-2, 
1963. Since its last meeting three members of the Committee (Leland M. 
Goodrich, Dexter Perkins, and Philip W. Thayer) have retired and have 
been succeeded, respectively, by Robert E. Osgood, Robert H. Ferrell, 
and William W. Bishop, Jr. The present composition of the Committee 
is as follows: representing the American Historical: Association: Fred H. 
Harrington (Professor of History and President, University of Wisconsin), 
Richard W. Leopold (Professor of History, Northwestern University), Rob- 
ert H. | Ferrell (Professor of History, Indiana University) ; representing the 
American Political Science Association: Clarence A. ‘Berdahl (Professor of 
Political Science, emeritus, University of Illinois, and Visiting Professor of 
Government, Southern Illinois University), Robert E. Osgood (Professor of 


American Foreign Policy, School of Advanced International Studies, Johns 


| 
* This report is reprinted in the JOURNAL in the bolief that it will be of interest to our 


readers. For preceding reports, see this JOURNAL, Vol. 52! (1958), p. 510; Vol. 54 
(1960), p. 402; Vol. 55 (1961), p. 969; Vol. 56 (1962), p..518; and Vol. 57 (1963), 
p- 614,' 
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Hopkins University, Washington); representing the American Soctety of 
International Law: Robert R. Wilson (Professor of International Law, 
Duke University), William W. Bishop, Jr. (Professor of Law, University 
of Michigan Law School, and Editor-in-Chief, American Journal of Inter- 
national Law). 

All the members were present at this meeting except Mr. Harrington, 
who was detained because of his duties as President of the University of 
Wisconsin. Clarence A. Berdahl was elected Chairman to succeed Dexter 
Perkins, who had served as Chairman since the Committee was established 
in 1957. Others present at various sessions of the Committee were Raymond 
E. Lisle, Deputy Assistant Secretary for Public Affairs; William M. Frank- 
lin, Director of the Historical Office, the administrative personnel of that 
office, and the entire ‘‘Foreign Relations” staff; Arthur Marmor, As- 
sistant Chief of the Division of Publishing Services; and the Public Affairs 
‘Officers of three of the five geographical Bureaus (Leonard R. Greenup of 
ARA, John A. Billings of NEA, and Milan W. Jerabek of EUR). Ata 
luncheon given by Under Secretary George W. Ball, there were also present, 
in addition to Mr. Ball and the Committee, Arthur Schlesinger, Jr., White 
House Assistant to the President; Robert J. Manning, Assistant Secretary 
for Publie Affairs; and Mr. Franklin. Secretary of State Dean Rusk, 
who last year provided a similar hospitality, was present for a short time 
before the luncheon. 

At these various sessions the Committee reviewed the problems of the 
Historical Office in respect to the compilation, editing, and publication of 
Foreign Relations. Its report is submitted herewith: 


Status of the Series. During the year since the last meeting of the 
Committee, five volumes have been released (1941.VII. The American Re- 
publics; 1942.TV. The Near Hast, Africa; 1942.VI. The American Re- 
publics; 1943.1. General; 1943.ITI. British Commonwealth, Eastern Europe, 
Far East). This represents some progress, although not enough to keep 
the series from slipping further behind currency. However, another vol- 
ume (1941.VI. The American Republics) was released in late December, 
and its publication completed the series through 1942. In addition, the 
Historical Office has now a carefully worked out program for several years 
ahead which, if it can be carried out, will produce approximately ten 
volumes per year and go far towards preventing any further increase in 
the gap between diplomatic events and their recording for the public. 

The historical development of the series, together with some attention to 
publication problems, is exceptionally well reviewed by a member of this 
Committee, Professor Richard W. Leopold, in a paper prepared as a recog- 
nition of the series’ centennial, read before the American Historical As- 
sociation in 1961, and published in the Mississippi Valley Historical Re- 
view for March, 1963. That paper may well be considered a part of this 
report. 

The Twenty-Year Lag. For almost fifty years after the ‘‘Foreign Re- 
lations’’ series began, publication was substantially current, that is, only a 
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year elapsed between the date of the documents and their publication. 
Gradually, however, as documentation proliferated and other difficulties 
were encountered, the time lag increased until it became fifteen years in 
1919 and is now twenty years. The Advisory Committee at first felt 
strongly that this time lag ought to be reduced, and President Kennedy 
two years ago indicated his desire for a more rapid unfolding of the his- 
torical record. | 

After thorough consideration, however, the Committee has reluctantly 
concluded that a reduction in the time lag is virtually impossible, that 
a twenty-year lag is defensible, but that every effort must be made to hold 
the line at twenty years. The Committee discussed this problem at a 
luncheon session with Secretary Rusk last year, and was gratified to receive 
his formal approval of such a program, subject only to the reservation 
that an occasional case might arise when an exception might have to be 
made. The Historical Office has accordingly prepared a schedule of pub- 
lication to maintain that twenty-year lag over the next several years; and 
it has also, in cooperation with the Division of Publishing Services, de- 
veloped new procedures in respect to the mechanics of publication (check- 
ing references, proof-reading, and the like) that should serve to speed 
up production and thus assist in maintaining the! twenty-year lag. The 
Committee warmly approved these plans and procedures, but feels strongly 
that they can hardly be carried out without substantial increase in budget 
and staff. - This matter was discussed again this year with Under Secretary 
Ball, and the Committee received from him not only a sympathetic response 
but also some intimation of future support if funds could be found. 

Quantity and Complexity of Material. A major problem confronting 
the Historical Office is the enormous increase in documentation in view of 
the two World Wars, the resulting range and complexity of our interna- 
national relationships, the large number of international conferences, and 
the establishment of permanent international organizations such as the 
United Nations and related agencies. Until these: developments the con- 
duct of our foreign relations was largely in the hands of the State Depart- 
ment, and State Department documents made up almost the entire record 
of our diplomacy. Even these increased many times over the years; but 
now other departments and agencies of the government, the Treasury De- 
partment, the Department of Commerce, the Department of Defense, the 
National Security Council, the Central Intelligence Agency, and others, 
exercise functions so important in respect to foreign policy that their trans- 
actions cannot be ignored if the record is to be accurate and reasonably 
complete. This Committee is convinced that the ‘Foreign Relations’’ 
series must increasingly include documentation from these other agencies, 
and it commends the Historical Office for recognizing this necegsity, even 
though the task of compilation and editing is es made much more 
difficult. 

The increase in documentary materials aang recent years has been 
such as to require, in the view of the Committee, fifteen to twenty annual 


t 
1 l 
| 
i 
+ 

I 








1964] NOTES AND COMMENTS 741 


volumes if the papers are to be published as fully as in the past. To 
produce so vast a record would require a staff and budget that it is quite 
unrealistic to expect; nor does it seem to us necessary to have so complete 
a record in order to maintain historical accuracy. It has become essential 
to be much more selective of the documents to be published, and for this 
purpose the Historical Office has worked out a system of priorities which 
has the general approval of this Committee, which cannot, of course, be 
applied inflexibly, but which can be used as a guide in compilation and 
should make the problem of selection somewhat easier. 

Something can also be done to reduce the number of volumes and yet 
maintain historical integrity by appropriate citation of documents not 
published, by cross-reference to documents or pertinent accounts published 
elsewhere, and by editorial notes summarizing documents or events relevant 
to the record but for good reason hardly deserving publication in estenso. 
There has already been experimentation with these procedures in recent 
volumes, and the Committee approves the results and urges their larger use. 
It should also be noted that the publication of American Foreign Policy: 
Current Documents, begun by the Historical Office for the years 1950- 
1955 (as a continuation of a previous volume prepared by the staff of the 
Senate Committee on Foreign Relations) and continued annually since, 
and the publication of other documentary collections relating to special 
problems, serve the two-fold purpose of filing in somewhat the twenty- 
year lag and of reducing the amount of documentation that need be textu- 
ally reproduced later in the ‘‘Foreign Relations’’ series. These new 
methods, somewhat rigidly applied, may make possible the present goal of 
approximately ten volumes per year instead of twenty. 

Clearance. The clearance problem continues to be one of the principal 
obstacles to speedy publication. The Committee has noticed this difficulty 
in each of its previous reports, and again records emphatically its view that 
there is little merit in most cases of objection and delay on the part of 
those officers who review the materials after compilation and editing by 
the ‘‘Foreign Relations’’ staff. There is no discernible evidence that the 
inclusion or exclusion of particular documents has any material effect on 
the conduct of foreign policy or on the relations with other governments. 
It was President Kennedy’s view that ‘‘any official should have a clear 
and precise case involving the national interest before seeking to withhold 
from publication documents or papers fifteen or more years old’’; and the 
twenty-year lag should make that view even more compelling. 

During the past year some new procedures and pressures for more rapid 
clearance have been developed. Assistant Secretary Manning has brought 
to the attention of the geographical Bureaus Secretary Rusk’s endorsement 
of this Committee’s recommendation to hold the line at twenty years, and 
has proposed to these Bureau officers a maximum period of three months for 
consideration of the materials prepared by the ‘‘Foreign Relations’’ staff; 
he also appealed, in view of the twenty-year lag, for a more liberal clearance 
policy. ‘‘Only a very clear and compelling danger of real importance,’’ 
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he wrote, ‘‘could justify leaving a gap in a documentary series with a high 
reputation for completeness and reliability.’’ The response to this pro- 
cedure seems to have been good, with perceptible improvement in clearance. 

The Committee discussed this clearance problem with representatives 
of three of the geographical Bureaus, and feels that. further progress was 
made in understanding the problem and in promoting better co-operation 
of all concerned. The clearance problem was also discussed with Under 
Secretary Ball, who suggested that certain cases be sent to him for review. 
It is hoped that out of this may come increased pressure for more rapid 
consideration and a more liberal policy in respect to clearance. The 
Historical Office, on its part, is preparing a memorandum for the reviewing 
officers that should further clarify the situation ae bring about better 
co-operation. 

Access to State Department Files. The rules governing access by scholars 
to the records of the State Department have recently been revised. Al- 
though this matter is not strictly within the jurisdiction of the Advisory 
Committee, it is something that concerns scholars everywhere and especially 
those represented by this Committee and is of particular interest in view 
of the greater selectivity of the documentation to be published in Foreign 
Relations. For many years the records of the Department, for the pur- 
pose of access by scholars, were divided into three periods: an open period, 
through 1929; a restricted period, 1930-1941; a closed period, 1942 to the 
present. These fixed dates have now been changed to periods progressively 
geared to the publication of Foreign Relations, and access to the records 
thus automatically moved up as the volumes are published. It is also 
understood that access to documents in the restricted period will be granted 
as liberally as possible to serious scholars, 

Personnel and Budget. The Committee desires to emphasize again its 
view that the crux of the problem in respect to Foreign Relations is the 
size and quality of the staff. In spite of the overwhelming increase in the 
materials to be scrutinized, compiled, and edited, the “Foreign Relations’’ 
staff has actually been reduced over the years, from} 15- 18 in 1947 to 12-14 
in 1963. Indeed, the entire Historical Office staff has been reduced from 
62 in 1952 to 39 in 1963 (this figure including two unfilled vacancies). 
The Committee has complete confidence in the competence and industry of 
the present staff, but it is obvious that this niggardly policy imposes an 
impossible burden and prevents effective recruitment. The Committee 
understands that there has been a good increase in the budget for printing 
and binding, which is to be warmly commended, ibut the provision of a 
budget for additional personnel has not been granted. In the view of the 
Committee, 8-10 additional positions are needed if the staff is to keep up 
with) its task and maintain the twenty-year line. This matter was also 
discussed with Under Secretary Ball, who indicated his readiness to review 
the budgetary situation and see what could be done. 

In the meantime the Committee would note with approval the suggestion 
by Secretary Rusk that internships for service in the Historical Office 
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might be useful. If arrangements could be made for the necessary funds 
(which the Committee assumes must be found outside the State Depart- 
ment) and if mature scholars could be interested, so that no long period 
of training is necessary, such internships would be helpful, not only in 
providing some staff assistance but also in promoting a better understand- 
ing by professional scholars of the problems involved in the production of 
Foreign Relations as well as a better appreciation of the substantive im- 
portance of the series, 

Finally, the Committee warmly commends the Director, Dr. Franklin, 
and his staff, who have produced more volumes than we have a right to 
expect under the difficult circumstances confronting them, volumes whose 
compilation and production reflect industry, integrity, and historical 
scholarship of the highest order. Dr. E. Ralph Perkins is about to retire 
after more than thirty years on the staff and approximately thirty years 
as Editor of Foreign Relations. He has during all these years main- 
tained the most rigorous standards of historical accuracy, objectivity, and 
completeness, and his services are warmly appreciated. The Historical 
Office is fortunate in having obtained the services of Dr. S. Everett 
Gleason, well-known historical scholar for some years with the National 
Security Council; he was brought in first as a Special Assistant and will 
now replace Dr. Perkins as Editor of Foreign Relations. In spite of the 
numerous and often discouraging problems noted in these annual reports, 
the Committee is well pleased with the operations of the Historical Office 
and feels that the solution of some of the most persistent problems may be 
in sight. 

Respectfully submitted, 


CLARENCE A. BERDAHL, Chairman 
Wurm W. BISHOP, JR. 
Rosest H. FERRELL 
Frep H., HARRINGTON 
Rrıcuarbd W. LEOPOLD 
Rosert E. Osaoop 
Ropert R. WILSON 
December 30, 1963 


REGIONAL MEETINGS OF THE SOCIETY 
Four regional meetings of the Society have been held this year in Austin, 
Texas, Durham, North Carolina, Syracuse, New York, and Columbus, Ohio, 
respectively, under the eco-sponsorship of the university law schools in 
those cities. A fifth meeting, in Seattle, Washington, was co-sponsored by 
a joint committee of the American Law Institute and the American Bar 
Association. l 


University of Texas, February 22, 1964 


The meeting at Austin, Texas, was sponsored jointly by the Law Schools 
of the University of Texas and of Southern Methodist University, and 
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arrangements were made with the co-operation of the International Law 
Society of the University of Texas. Professor E. Ernest Goldstein of the 
University of Texas Law School was in charge of arrangements. 

The meeting, which was devoted to the subject of ‘Latin America and 
the European Common Market,’’ was opened on Saturday morning, Febru- 
ary 22, by welcoming remarks from Dean Page Keeton of the University 
of Texas Law School. Mr. Jack H. Vaughn, Regional Director for Latin 
America of the Peace Corps, spoke on the topic “Beneath the Alliance,’’ 
in which he surveyed international issues and problems which affect re- 
lationships between the United States and the Latin [American countries. 
Dean César Sepúlveda, of the School of Law of the National University of 
Mexico, spoke on ‘‘Some Modest Proposals for Change i in the Organization 
of American States,” referring to the strengths and weaknesses of the 
regional system and suggesting new approaches and institutional devices 
to make the system more effective. Professor Howard Taubenfeld of the 
Southern Methodist University School of Law presided. 

The Honorable St. John Garwood, former Justice of the Supreme Court 
of Texas, presided at the luncheon, at which an address on ‘The Atlantic 
Partnership’? was given by Mr. Willem-Jan Van Slobbe, Chef de Cabinet 
to Vice President Sicco Mansholt of the European Economie Community. 

At the afternoon session, presided over by Professor Goldstein, ad- 
dresses were given by Captain Joseph B. McDevitt, Director of the Inter- 
national Law Division, Office of the Judge Advocate General, U. S. Navy, 
who spoke on ‘‘The Law of the Sea’’ with particular reference to Latin 
American problems; and His Excellency Sergio Gutiérrez-Olivos, Am- 
bassador of Chile to the United States, who gave an analysis of a program 
of chahge in legal and other relationships between' the Latin American 
states. : i 

Both sessions were followed by general discussion. 

| E. H. F. 


ER PTE AN Regional Conference and the Assqciation of Student 
` International Law Societies Annual Conference, Duke 
University School of Law, February 28-29, 1964 


“Soviet Impact on International Law’’ was the subject of the confer- 
ence, rt in Durham, North Carolina, which was arranged by the Duke 





International Law Society and co-sponsored by the Association of Student | 
International Law Societies, with the co-operation of the Duke University 
School of Law, the World Rule of Law Center, and the Duke University 
Committee on International Relations. 

The conference was opened on February 28, with remarks by Douglas 
M. Knight, President of Duke University, and by Elvin R. Latty, Dean of 
Duke University School of Law. Ved P. Nanda, Chairman of the Associa- 
tion of Student International Law Societies, and David G. Warren, Presi- 
dent bf the Duke International Law Society, also spoke briefly to the 
assemblage, which included about 200 lawyers, cs officials, students 


and academic personnel. 
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Five symposium panels were presented, each consisting of formal ad- 
dresses followed by panel discussion and a question period. The first, with 
Professor Harold J. Berman of Harvard Law School as moderator, dealt 
with ‘‘ ‘Peaceful Co-existence’—Soviet Approach to International Law.” 
Professor Warren Lerner, of the Duke University Department of History, 
spoke on ‘‘The Evolution and Trends of the Communist Philosophy of 
Peaceful Co-existence.’’ Victor P. Karpov, First Secretary of the Soviet 
Embassy, talked on ‘‘The Soviet Concept of Peaceful Co-existence and Its 
Implications for International Law,’’ followed by Professor Leon Lipson 
of Yale Law School, who addressed himself to a critical appraisal and 
analysis of what ‘‘peaceful co-existence’ is and is not. 

The next panel, with Professor Lipson as moderator, was entitled ‘‘Soviet 
Pressure on New Legal Frontiers.” Robert D. Crane, Research Associate, 
Center for Strategic Studies, Georgetown University, spoke on ‘‘General 
Principles of Soviet Space Law’’; Peter Maggs, Research Associate in 
Law, International Legal Studies, Harvard Law School, discussed ‘‘The 
Soviet Union’s Viewpoint on Nuclear Weapons’’; and Professor George 
Ginsburgs, Department of Political Science, State University of Iowa, 
‘Wars of National Liberation—The Soviet Thesis.” 

On February 29, the session began with a panel entitled ‘‘Soviet Par- 
ticipation in International Agreements.’’ ‘‘Soviet Treaty Law’’ was the 
subject of a presentation by Jan Triska, Director of Stanford Studies of 
the Communist System. Professor Kazimierz Grzybowski, Visiting Pro- 
fessor at the University of Leiden in The Netherlands, spoke on ‘‘The 
Rôle of International Organizations Within and Without the Soviet Bloc.’’ 
Professor Robert R. Wilson, Department of Political Science at Duke Uni- 
versity, was the moderator. 

Arthur Larson, Director of the World Rule of Law Center at Duke 
University, conducted a panel composed of students from various law 
schools on the subject ‘‘Soviet Use of Third Party Judgments in Inter- 
national Disputes.” Included were David C. Baldus, Yale; Vicente 
Blaneco-Gaspar, Michigan; Jerry B. Chariton, Harvard; Alan Kalker, 
New York University; Edwin M. Larkin, Georgetown; and Charles W. 
Mertel, Duke. 

In the afternoon the conference heard a televised address by the Hon- 
orable Luther H. Hodges, Secretary of Commerce, on ‘U. S. Government 
Policy on Trade and Business with the Soviet Union.” Dr. Jack Behr- 
man, Assistant Secretary of Commerce for Domestic and International 
Affairs, conducted a question period following the Secretary’s address. 

The final panel was on the subject of ‘‘Soviet Influence on Trade and 
Investment,’’ with Professor Hans Baade of Duke Law School as moder- 
ator. Professor Stanley D. Metzger of Georgetown Law Center spoke on 
“Federal Regulation and Prohibition of Trade with the Soviet Bloc.” 
Leon M. Herman, a specialist in Soviet economics with the Legislative 
Reference Service of the Library of Congress, talked on ‘‘The Economic 
Effect of Soviet World Trade.’’ Professor Branko M. Peselj of George- 
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town Law Center, and a practicing Washington attorney, presented a talk 
on “Soviet Foreign Aid—Means and Effects.’’ 

The conference concluded with a banquet, at which an address was de- 
livered by the Honorable Richard N. Gardner, Deputy Assistant Secretary 
of State for International Organization Affairs. i 

The ‘papers will be published in the Fall, 1964, issue of Law and Con- 
temporary Problems. Individual copies will be available in November at 
$2.50 each. 

' | Davip Q. Warren 
| 
Syracuse University, March 14, 1964 

The first regional meeting of the Society to be held in Syracuse was held 
on March 14 at the Ernest I. White Hall of Syracuse University, on the 
subject of ‘‘Procedural Aspects of International Law.” The meeting was 
organized by Richard B. Lillich, Associate Professor'of Law, and Director, 
International Legal Studies, Syracuse University College of Law. The 
International Legal Studies Program of the University co-sponsored the 
meeting, for which arrangements were made by the International Law 
Club of the College of Law. 

The morning session was opened by remarks of welcome from Dean 
Ralph E. Kharas of the College of Law. An address on ‘‘The Rôle of 
Domestic Courts in the International Legal Order’? was given by Richard 
A. Falk, Associate Professor of International Law, Woodrow Wilson 
School of Public and International Affairs, Princeton University. Thomas 
M. Franck, Professor of Law at New York University Law School, spoke 
on ‘‘Structuring Impartiality in International Third-Party Law-Making.”’ 
Comments on the papers were presented by Michael iH. Cardozo, Executive 
Director of the Association of American Law Schools, and were followed 
by a general discussion. | 

A luncheon was held for international law teachers, at which Professor 
Cardozo delivered an informal address on international problems with 
which the Association of American Law Schools is concerned. 

At the afternoon session introductory remarks were made by Gerard J. 
Mangone, Professor of Political Science and Director, International Organi- 
zation Research Program, Maxwell Graduate School of Citizenship and 
Publie Affairs of Syracuse University. Professor Hans W. Baade of 
Duke!University School of Law spoke on ‘‘Nullity and Avoidance in Public 
International Law.’’ Professor Lillich discussed ‘‘International Claims— 
A Comparative Study of American and British Postwar Practice.’’ Pro- 
fessor Wade J. Newhouse of the School of Law of State University of New 
York at Buffalo, commented on the papers, and a general discussion fol- 
Towed: The meeting concluded with a reception and banquet at which 
Professor Lillich gave an informal address on the International Legal 
Studies Program of the Syracuse University College of Law. 

The four principal papers will be published as a symposium on ‘‘Pro- 
cedural Aspects of International Law’’ in the Spring issue of the Indiana 


| 
t 
[i 
| ! 
1 


1964] NOTES AND COMMENTS 747 


Law Journal. Individual copies are available at $1.50 each. Orders 
should be addressed to the Business Manager, Indiana Law Journal, 
Indiana University School of Law, Bloomington, Indiana. 


Seattle, Washington, April 10-11, 1964 


The Society also co-sponsored a meeting, designated as a Course of 
Study on ‘‘Counseling Clients on International Business Transactions,’’ 
and organized by the Joint Committee on Continuing Legal Education of 
the American Law Institute and the American Bar Association, which was 
held at the Olympic Hotel in Seattle, April 10-11. 

On April 10 a morning session was devoted to ‘‘International Litiga- 
tion,” and an afternoon session to ‘‘Direct Foreign Investment.” On 
April 11 ‘‘Foreign Licensing Arrangements’’ were discussed at the morn- 
ing session, while the afternoon session considered ‘‘Financing of Inter- 
national Business Transactions.” 

Speakers at the sessions included James N. Hyde, President of the Society, 
Herbert 8. Little, David M. Goldie, Dan Fenno Henderson, Griffith Way, 
Roger C. Henselman, John J. Cooper, David S. M. Huberman, Harold F. 
Olsen, Henry Harfield, and L. Gordon Jahnke. 

Arrangements for this meeting, which was one of a number of similar 
meetings organized by the Joint Committee on Continuing Legal Education, 
were under the charge of Mr. Paul A. Wolkin, Director of the Committee. 


Ohio State University, April 17, 1964 


A meeting, arranged under the chairmanship of Professor Roland 
Stanger, of the College of Law of Ohio State University, was held on 
April 17 in the auditorium of the College of Law. The theme of the meet- 
ing was ‘‘Self-Defense in the Nuclear Age.’ The principal speakers were 
Professor M. Seara-Vazquez of the National University of Mexico, and 
Richard J. Barnet of the Institute for Policy Studies, Washington, D. C. 
Their papers, along with papers prepared on the same subject by Tan 
Brownlie, of the University of Nottingham, and Florentino P. Feliciano 
of Manila, will be published later by the Ohio State University Press. 


Ereanor H. Fince 


l GERMANY'S RASTERN BORDER AND MASS EXPULSIONS* 


On May 5, 1945, the German armed forces capitulated. Germany’s 
adversaries, the United States of America, England, France and Russia, 
assumed and exercised supreme power in Germany through their military 
governors and the Control Council. 

On August 2, 1945, the heads of the governments of the United States, 


* This comment was submitted as a reaction to the review by Prof. George Ginsburgs 
in 57 A.J.LL. 700 (1963) of G. C. Paikert, The German Exodus: A Selective Study 
on the Post-World War II Expulsion of German Population and Its Effects (1962). 
—Ep. 
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Great Britain, and the Union of the Soviet Socialist Republics summarized 
the results of the Potsdam Conference in a Protocol, in which they en- 
dorsed ‘‘their opinion that the final fixing of the western border of Poland 
should 'be postponed until the peace conference.’’ | Until that time all 
German territory east of the Oder and the Lusatian Neisse was placed 
‘under Polish administration.’’* An exception was made in respect to 
the northern part of the province of Hast Prussia. This was transferred — 
to the Soviet Union to be administered by it ‘‘subject to the final determina- 
tion of: territorial questions at the time of the peace |settlement.’’ At the 
same time the President of the United States of America and the British 
Prime ‘Minister promised to support the Soviet’s désire to acquire these 
territories at the peace conference? Thus, this arrangement entrusted 
Poland and the U.S.S.R. with the trusteeship of those German territories 
east of, the Oder and the Lusatian Neisse, | 

Both states, however, did not leave it at a trusteeship but, in the follow- 
ing years, annexed the territories entrusted to their administration. Since 
that time both states hold the view that their annexations are legally in 
force. ' Nevertheless, in 1950, Poland secured the confirmation of its 
Western border, the ‘‘Oder-Neisse Line,” as the ‘border of peace’? from 
` the government established in the meantime in Central Germany by Russia. 
In its draft peace treaty of 1958 the U.S.S.R. demanded that the Germans | 
renounce their claim to the territories east of the o and the Lusatian 
Neisse: 

In 1945 many of the inhabitants of the territories annexed by Poland 
and Russia had fled and their return was denied. With the exception of 
approximately one million inhabitants, who today 'live chiefly in Upper 
Silesia and southeast Prussia, all those remaining were expelled. Al- 
though the Potsdam Protocol speaks solely of expulsion from Poland, not 
only were German nationals—Polish citizens of German descent living 
there—expelled, but also the inhabitants from the ‘area east of the Oder 
and the Lusatian Neisse, which at any rate indisputably belonged to Ger- 
many ‘in 1945-1946. 

The legal view that these territories were transferred to Poland and 
Russia to be solely administered by them has until now been confirmed time - 
and again by the United States and the other allies of Germany in NATO. 

The Federal Republic of Germany, in the interest :of the free world, calls 
for the return of those territories belonging to it as well as unification with 
the Soviet Zone of Occupation. The legal foundation for this claim is 
that right for which the United States entered the second World War. 
Generally, international law prohibita the annexation of foreign territory 
and condemns expulsion as a violation of the dignity of man. In other 
words, Germany’s claim is based upon the prohibition of annexation, the 
right! of self-determination, and the prohibition of! mass expulsion. 

Whereas formerly a war won constituted a legitimate claim to acquisition 
of foreign territory, which was valid and indisputable under international 


139. AJ.LL. Supp. 254-255 (1945). 2 Ibid. 253. 
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law, a total change in international legal thought set in in the era between 
the two world wars. The doctrine prohibiting annexation developed 
from the Kellogg-Briand Pact and the Stimson Doctrine as a peremptory 
rule of international law developed from customary law binding on all 
members of the international community of nations. It resulted from 
the prohibition of war: recognition of territorial gains should be denied 
to states resorting to illegal violent measures. At the same time states 
attacked illegally may do nothing more than preserve their territorial 
possessions. They cannot undertake counter-annexations. 

This universally applicable prohibition of annexation was already a 
binding rule of international law when the U.S.S.R. and the People’s 
Republic of Poland annexed the eastern part of Germany. For this reason 
it was included in the Charter of the United Nations (Article 2, para- 
graph 4). 

Furthermore, annexation infringes on the right of self-determination, 
which is now accepted as a principle of international law. The case of 
application of the law involved here says that territorial annexations re- 
quire the consent of the inhabitants concerned, which is to be obtained 
by means of a plebiscite. Until now these territories have never had the 
benefit of a plebiscite. On the contrary, the inhabitants of East Prussia, 
Eastern Pomerania, Hastern Brandenburg and Silesia were expelled, evi- 
dently simply in order to avoid a vote of this type, the results of which 
would not have been uncertain. For these provinces have been a part of 
Germany since time immemorial and their inhabitants German according 
to language and civilization. 

Such an expulsion is a further offense against international law, for, 
along with this, numerous rights of man were violated, in particular those 
concerning the personality and dignity of man. Mass expulsion, which 
was prohibited as early as 1907 in the Hague Convention respecting the 
Laws and Customs of War on Land, was rightly declared criminal by the 
Nuremberg Tribunal. Therefore, the science of international law must 
point out the following illegal act: The annexations of German territory 
undertaken following World War II against the will of the German in- 
habitants, who were expelled, is contrary to international law. This 
illegal act can only be canceled by returning to Germany that territory 
annexed by Poland and the U.S.S.R. at the future peace settlement. Only 
a settlement based on law can produce a stable situation in eastern Central 
Europe satisfactory to all interested states, peoples and citizens. 

In particular, it must be noted that about ten million human beings 
were expelled from German territory east of the Oder and the Neisse, in- 
cluding the Free City of Danzig. Other than this expulsion of German 
citizens from German territory German nationals were simultaneously 
expelled from Poland, Czechoslovakia, Hungary, Yugoslavia and, for the 
most part, from Rumania. The total number of Germans expelled from 
other states equals almost seven million. There is no need to go into 
particulars about the millions of casualties suffered during the expulsion. 
These were primarily children, women, and aged persons. It must be 
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especially remembered that the majority of all expellees came from Ger- 
man territory east of the Oder and the Neisse, where their forefathers 
settled more than 700 years ago. 
FREIHERR VON Braun 
Director of the Goettingen Research Committee 
l 
PUBLICATION OF ITALIAN CONCILIATION COMMISSION DECISIONS 


Under the auspices of the Law School of the University of Bologna, 
Professor Angelo Piero Sereni and a staff of experts will attend to the 
publication of the decisions of the Commissions of Conciliation established 
between Italy and several countries pursuant to Article 83 of the Peace 
Treaty of February 10, 1947. ! 

The collection, consisting of several volumes, will include: 


(a) One or more introductory studies examining the origin of the vari- 
ous Commissions, their organization and operation, the work done, the re- 
sults achieved, and the principles of substantive and procedural law set 
forth in the decisions, as well as the preliminary and subsequent procedures 
relating to the processing of claims, together with statistical data. 

(b) The texts of the treaties and other international instruments and 
of the Italian legislative enactments relating to the claims and to the 
organization and operation of the Commissions, including the latter’s rules 
of procedure. 

(c) The texts in the original language or languages o those decisions 
which involve matters of law. 

(d) The summary in the Italian, French and English languages of all 
decisions. 

(e) Detailed indexes. 

(f) The bibliography. 


It will be deeply appreciated if the authors of studies relating to the 
Commissions would send copies of them to Professor Angelo Piero Sereni, 
Istituto Giuridico, Université degli Studi, Via campos 27-29, Bologna, 
Italy, , 





| A. P, SERENI 


| | 
GROTIUS DINNER IN LONDON* 


On March 4, 1964, the British Institute of International and Com- 
parative Law held a dinner honoring Hugo Grotius at Lincoln’s Inn, Lon- 
don, at which the President of the American Society: of International Law, 
Mr. James N. Hyde was a guest. The principal speaker was Sir Percy 
Spender, Judge of the International Court of Justice. Addresses also 
were given by Lord Denning, Chairman of the Institute and Master of the 
Rolls,jand by Mr. S. P. Chambers, Chairman of Imperial Chemical In- 


dus Ltd. 





1 
* Gráteful acknowledgment is made to Mr. Harry H. Almond, Jr., for the informa- 
tion contained in this note. | 
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Lord Denning, in his remarks, expressed the gratitude of the Institute to 
the Ford Foundation for its recent gift of over $250,000 for research and 
studies into Commonwealth, European and Public International Law. 
Mr. Chambers emphasized that the modern international community 
urgently needs a working system of harmonized non-competing laws, and 
suggested that efforts in this direction would be of paramount importance 
in the promotion of peace and the maintenance of orderly relations among 
states. 

Judge Spender stated that developments in the fields of comparative 
Commonwealth law and in international law demand the trained mind of 
the common-law lawyer. Lawyers must direct constructive thinking to- 
ward fashioning fruitful ways for governments to submit to the rule of 
law. The lawyer’s task is difficult, he said, but in spite of delays and 
frustration, the lawyer is engaged in an important pursuit, whose purpose 
is the achievement of peace and the settlement of disputes among nations 
on the basis of justice. Referring to the work of the British Institute, 
Judge Spender said that its rôle must be to increase confidence among na- 
tions. Lawyers must lead in developing public opinion and making it 
aware of the importance of the International Court of Justice in settling 
disputes among states. They must remind world leaders and world public 
opinion that if states refuse to live up to the rule of law, there will be no 
peace in the world. 

E. H. F. 


PRIZES INSTITUTED BY JAMES BROWN SCOTT IN MEMORY OF HIS MOTHER AND 
HIS SISTER JEANNETTE SCOTT 

The Institute of International Law announces the subject for the Emer 
de Vattel Prize (2000 Swiss francs) to be awarded in 1967. The subject 
is: ‘‘The Applicability of International Law to New States.”’ 

The competition is open to.amyone except members or associates, or 
former members or associates, of the Institute. The essays submitted 
should be unpublished manuscripts of not less than 150 nor more than 500 
pages corresponding to a printed octavo page of the same character as a 
page of the 1961 volume of the Annuaire de Institut de Droit Interna- 
tional. Essays may be written in English, French, German, Italian or 
Spanish. They should be sent anonymously and in three copies. Each 
copy must be supplied with two mottoes. The same mottoes should be 
inscribed on an accompanying envelope containing the surname and first 
names, the date and the place of birth, the nationality and the address of 
the author. The essays must be in the hands of the Acting Deputy 
Secretary-General of the Institute (Mrs. Paul Bastid, 88, rue de Grenelle, 
Paris VIe) not later than December 31, 1966. 

The conditions of the Prize will be found in the Annuaire de l’Institut 
de Drott International for 1961, Vol. 49, Tome II, pp. 554-561.. 


E. H. F. 


’ 
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CONTEMPORARY PRACTICE OF THE UNITED STATES 
RELATING TO INTERNATIONAL LAW 


The; material for this section has been prepared: by a committee con- 
sisting of Harop S. Burman, Stanuey L. Comen, THomas T. F. HUANG, 
and Syivia E. Nusen, under the chairmanship of Riomar B, Briss, all 
of the Office of the Legal Adviser, Department of State. Mr. Aurrep P. 
Rust, of the Office of the General Counsel, Department of Defense, and 
Mr. Bruno A. Ristau, of the Department of Justice, have provided the 
committee with relevant material originating in those two agencies. 

| 


| 

Consideration by Committee VI (Legal) of principles of international 
law concerning friendly relations and- co-operation among states in 
accordance with the Charter of the United Nations—Charter pro- 
hibitions concerning the threat or use of force, peaceful settlement of 
disputes, international law and non-intervention, and sovereign equal- 
ity of states l 


At iits Seventeenth Session, the General Assembly had adopted Resolu- 
tion 1815(X VII), which called for the initiation) of a study of certain 
principles of international law concerning friendly relations and co-opera- 
tion among states in accordance with the Charter of the United Nations. 
This study was to begin at the Eighteenth Session with the study of 
four such principles: (a) the principle that states shall refrain in their 
international relations from the threat or use of force against the terri- 
torial integrity or political independence of any |state, or in any other 
manner inconsistent with the purposes of the United Nations; (b) the 
principle that states shall settle their international disputes by peaceful 
means in such a manner that international peace and security and justice 
are not endangered; (e) the principle of the duty not to intervene in 
matters within the domestic jurisdiction of any state, in accordance with 
the Gharter; and (d) the principle of sovereign equality of states. 

At the Highteenth Session of the General Assembly this item was as- 
signed to Committee VI (Legal). In the course of the debate in this 
committee, the United States Delegation made a separate statement with 
respect to each of the four principles under discussion. 

The outcome of the debate was the adoption in Plenary Session on De- 
cember 16 of Resolutions 1966 (XVIII) and 1967 (XVIII). Under Reso- 
lution 1966 (XVIII) a special committee will be appointed by the Presi- 
dent of the General Assembly to ‘‘draw up a report containing, for the 
purpose of the progressive development and codification of the four prin- 
ciples go as to secure their more effective application, the conclusions of 
its study and its recommendations,’’ and to report to the General As- 
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sembly at its Nineteenth Session. The resolution also places the following 
principles on the Assembly’s agenda for study during the Nineteenth 
Session: (a) the duty of states to co-operate with one another in accord- 
ance with the Charter; (b) the principle of equal rights and self-determi- 
nation of peoples; and (e) the principle that states shall fulfill in good 
faith the obligations assumed by them in accordance with the Charter. 
Space limitations preclude quotation here of the four major statements 
on this agenda item by the United States Delegation in the Sixth Com- 
mittee, which have been reprinted in the Department of State Bulletin? 


Interpretation of Article 19 of the Charter—suspension of vote for 
financial default 


Certain Members of the United Nations currently are in arrears within 
the terms of Article 19 of the Charter. The application of that article 
accordingly will arise when the General Assembly first meets in 1964, 
unless all of such Members have made the requisite payment on their 
arrears before the Assembly convenes. The position of the United States 
on legal issues involved in the application of Article 19 is set forth in the 
following Memorandum of Law, prepared by the Office of the Legal Ad- 
viser of the Department of State: 


Article 19 of THE CHARTER OF THE UNITED NATIONS 
MEMORANDUM oF Law * 
SUMMARY 


This memorandum contains an analysis of the considerations of law in- 
volved in the application of Article 19 of the Charter of the United Nations. 
Its conclusions may be summarized as follows: 


(A) The first sentence of Article 19, which provides that a Member in 
arrears to a specified extent ‘‘shall have no vote in the General Assembly,” 
entails no decision of the General Assembly to suspend a Member’s vote; 
it is mandatory and automatic in effect. The second sentence, which pro- 
vides that the General Assembly ‘‘may, nevertheless, permit such a Member 
to vote if it is satisfied that the failure to pay is due to conditions beyond 
the control of the Member’’, ig permissive in effect (paragraphs 1-2, 4-9). 

(B) The records of the San Francisco Conference demonstrate the in- 
tention of the drafters of the Charter that the application of the first 


1¥For the statement of Nov. 11, 1963, by Ambassador Francis T. P. Plimpton on 
‘í Principles of International Law Concerning Friendly Relations and Cooperation 
among States: Threat or Use of Force,’’ see 49 Dept. of State Bulletin 973 (Dec. 23, 
1963). For statement of Nov. 19 by Hon. Edna F. Kelly on ‘‘Peaceful Settlement 
of Disputes,’’ see 50 thtd. 57 (Jan. 138, 1964). For statement of Dec. 3 by Ambassador 
Plimpton on ‘‘International Law and Nonintervention,’’ see ibid. 133 (Jan. 27, 1964). 
For statement of Dee. 3 by Mrs. Kelly on ‘‘Sovereign Equality of States,’’ see «bid. 
264 (Feb. 17, 1964). 

* Prepared by the Office of the Legal Adviser, Department of State, February, 1964. 
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sentence of Article 19 entail no decision of the General Assembly to sus- 
pend a Member’s vote (paragraph 10). 

(C) The practice of the United Nations confirms the plain meaning of 
Article 19 and the intention of the Charter’s drafters! (paragraphs 11-16). 

(D) ‘The fact that a Member is in arrears within | the terms of Article 
19 is, by established practice, computed and reported by the Secretary- 
General, or reported by the Committee on Contributions on the basis of 
the computations of the Secretary-General (paragraphs 17-24, 27-30). 

(E) Assessments for peacekeeping operations, including those for UNEF 
and ONUC, are included in the computation of arrears within the terms of 
Article: 19 (paragraphs 25-26). 

(F) ‘The Committee on Contributions advises the Goneral Assembly on 
the application of the second sentence of Article 19, a provision which has 
no bearing on willful failure to pay (paragraphs 31-32). 

(Q) ‘Differing interpretations of Article 19 are without merit (para- 
graphs; 33-34). 

(H). The analogous constitutional provisions and practice of the Special-. 
ized Agencies similarly show that (i) a provision that a Member in arrears 
‘‘shall have no vote” is mandatory and automatic in effect, and (ii) the 
finding of the fact of arrears is a ministerial, mathematical calculation 
performed by the Secretariat and accepied by the Assembly without chal- 
lenge (appendix). i 


A. The Mandatory and Automatic Application of! the Provision That a 
Member “Shall Have No Vote” | 


1. Article 19 of the United Nations Charter provides: 








‘CA Member of the United Nations which is in arrears in the pay- 
ment of its financial contributions to the Organization shall have no 
vote in the General Assembly if the amount of: its arrears equals or 
exceeds the amount of the contributions due from it for the preceding 
two full years. The General Assembly may,: nevertheless, permit 
such a Member to vote if it is satisfied that the failure to pay is due 

toi conditions beyond the control of the Member.”’ 

2. It is plain that the application of the second gentence of legis 19 
is permissive: the General Assembly ‘‘may ... permit’? a Member in the 
requisite arrears to vote ‘‘if it is satisfied that the ifailure to pay is due 
to conditions beyond the control of the Member.’’ It has been contended 
that the application of the first sentence. of Article "19 “is likewise per- 
missive. It has been suggested that, just as a General Assembly decision 
is “required to implement the second sentence of Article 19, a General As- 
sembly decision is required to implement the first sentence; and that, 
absentia decision of the General Assembly depriving 4 Member: of its vote, 
. a Member in arrears within the meaning of Article 19 continues to enjoy 
its voting rights unimpaired. It has been argued that, since suspension 
of a Member’s right to vote in the General Assembly is a matter of great 
importance, the effecting of suspension requires an exercise of the Gen- 


| | 


| ! ni 








1964] CONTEMPORARY PRACTION OF THE UNITED STATES 755 


eral Assembly’s discretion; it requires a decision and, indeed, a decision 
on an ‘‘important question’’ (as that term is employed in Article 18), 
with the result that the taking of that decision requires a vote of a two- 
thirds majority. 

3. It has otherwise been contended that, even if the mandatory and 
automatic application of Article 19 is conceded, nevertheless the General 
Assembly itself must, as a condition of the article’s application, first find as 
a fact that a Member is in arrears within the terms of Article 19; and that 
the General Assembly’s so finding is a determination of an ‘‘important 
question’’ which, by the terms of Article 18, requires a two-thirds majority 
of the Members present and voting. 

4. These contentions will be discussed in turn. It will be shown that 
the terms of the Charter, the proceedings at San Francisco, the provisions 
of the Organization’s Financial Regulations and the practice pursued in 
accordance with them, the conclusions of the Secretary-General and the 
President of the Fourth Special Session of the General Assembly, and the 
analogous constitutional provisions and practice of the Specialized Agencies, 
all demonstrate that (a) the first sentence of Article 19 neither requires 
nor permits a General Assembly decision to suspend a Member’s vote and 
(b) establishment of the fact of arrears within the terms of Article 19 
results from a mathematical computation performed by the Secretary- 
General in accordance with rules laid down by the General Assembly. 

5. The argument which would assimilate the permissive language of the 
second sentence of Article 19 to the mandatory language of the first 
sentence is without merit. The terms of the Charter are clear and decisive. 
The first sentence of Article 19 provides that a Member of the United 
Nations in the requisite arrears “shall have no vote in the General As- 
sembly, ...’’ From the fact of’ the requisite arrears, the consequence 
of loss of wate follows automatically. The question is not one of the 
General Assembly’s discretion in suspending the voting rights of a Mem- 
ber; the question rather is whether the requisite arrears exist. On the 
determination of that question more is said below, but, in short, the ex- 
istence of the requisite arrears is determined by the facts shown by the 
accounts of the Organization. Given the requisite arrears within the 
terms of Article 19, a Member has no vote in the General Assembly. ‘‘The 
General Assembly may, nevertheless, permit such a Member to vote if 
it is satisfied that the failure to pay is due to conditions beyond the con- 
trol of the Member.’’ 

6. The mandatory and automatic character of the first sentence of 
Article 19 emerges with even greater force from a study of the Charter’s 
French text. It provides that a Member of the United Nations in the 
requisite arrears in the payment of its contributions ‘‘ne peut participer 
au vote à l’Assemblée Générale... .’? The Spanish text provides that 
such a Member ‘‘no tendrá voto.” A literal translation from the Russian 
prescribes that a Member in the requisite arrears ‘‘is deprived of the right 
to vote in the General Assembly.’’ A literal translation from the Chinese 
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provides that such a Member ‘‘shall lose its right to vote in the General 
Assembly.” 

7. Where the Charter is meant to be mandatory in eta it uses manda- 
tory language: The General Assembly ‘‘shall.’? Where the Charter is in- 
tended to be permissive in effect, it uses permissive language: The Gen- 
eral Assembly ‘‘may.’’ Examples could be multiplied. Two further ref- 
erences suffice to supplement that of Article 19: Article 20 provides that 
the General Assembly ‘‘shall’’ meet in regular annual sessions. Article 
22 provides that the General Assembly ‘‘may’’ establish such subsidiary 
organs as it deems necessary. The difference is plain, and it is vital. 

8. The pertinence and importance of the karter s distinction between 
mandatory provisions and permissive provisions is! demonstrated by that 
Article of the Charter which, in addition to Article 19, relates to suspension 
of a right: Article 5, which provides for suspension/ not of the single right 
of voting in the General Assembly but for suspension ‘‘from the exercise 
of the rights and privileges of membership... .’’ | Article 5 provides: 


dA Member of the United Nations against which preventive or enforce- 
ment action has been taken by the Security Council may be suspended 
from the exercise of the rights and privileges of membership by the 
General Assembly upon the recommendation of the Security Council. 
The exercise of these rights and privileges may be restored by the 
Security Council.’’ | 
Tt will be noted that Article 5 specifies that a Member against which pre- 
ventive or enforcement action has been taken ‘‘niay’’—not ‘“‘shall’’ but 
‘‘may’’——-be suspended. In contrast, Article 19 provides that a Member 
in the requisite arrears ‘‘shall’’—not ‘‘may’’ but ‘‘shall’’—have no vote 
in the General Assembly. 

9. ‘The second sentence of Article 19 reinforces the conclusion that sus- 
pension of vote under that Article requires no decision by the General 
Assembly. It provides that: ‘‘The General Assembly may, nevertheless, 
permit such a Member to vote if it is satisfied that the failure to pay is due 
. to conditions beyond the control of the Member. ” Now it is plain that, 
normally, all Members of the United Nations havd the right to vote. In- 
deed, Article 18, paragraph 1, of the Charter! provides that: ‘Hach 
member of the General Assembly shall have one vote. ” Thus, there would 
be no purpose in Article 19 providing that, ‘‘The General Assembly may 

. permit” a Member in the requisite arrears td vote unless that Mem- 
ber: s voting rights in the General Assembly were already suspended. The 
Genéral Assembly need not grant permission to a Member to do what it is 
entitled to do. But the General Assembly must “‘permit’’ a Member in 
the requisite arrears to vote if that Member is| to be entitled to vote. 
Without such permission, a Member in the requisite arrears ‘‘shall have 
no vote in the General Assembly. ...” 

10. The records of the San Franciso Conferehce demonstrate the ‘in- 
tention of the drafters of the Charter that the lapplication of the first 
sentence of Article 19 entail no decision of the General Assembly to sus- 
pend a Member’s vote. They further demonstrate their intention to ac- 
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cord the General Assembly discretion in the application of the second 
sentence. Thus, the Revised Report of the Rapporteur (Judge Alfaro of 
Panama) of Commission II, adopted by the Plenary Session of the San 
Francisco Conference, declares that: 


‘The Assembly will be a body on which every member of the United 
Nations is represented and in which every member has one vote. A 
member which has fallen two years in arrears on its financial obliga- 
tions to the Organization, however will not be allowed to vote except 
by special decision of the Assembly. On important questions a two- 
thirds majority will be required, but otherwise decision will be made 
by a majority vote. 

“The Assembly will have the right, upon a recommendation of the 
Security Council, to admit new members, to suspend the rights and 
privileges of members against which preventive or enforcement action 
is taken by the Securtty Council, and to expel members... .’’? (UN- 
CIO, Vol. 8, pp. 265-66; emphasis supplied.) 


The first paragraph quoted of the Report of the Rapporteur sets forth 
the rule that a Member in the requisite arrears ‘‘will not be allowed to 
vote.” The exception to the rule is that, ‘‘by special decision of the As- 
sembly,’’ a Member whose voting rights are suspended may be allowed to 
vote. In contrast with this mandatory regime, which is subject only to 
the special exception of the second sentence of Article 19, ‘‘The Assembly 
will have the right . . . to suspend the rights and privileges of members 
against which preventive or enforcement action is taken by the Security 
Council... .’’ Thus, in treating Article 19, the Rapporteur speaks in 
mandatory terms. He confines the General Assembly’s ‘‘decision’’ to that 
of allowing a Member in the requisite arrears to vote. But when the 
Rapporteur turns from Article 19 to Article 5, he purposefully provides 
that: “The Assembly will have the right’’—that is, the discretion—to 
suspend the rights and privileges of membership.* 


* Article 19 has its origins primarily in amendments proposed at San Francisco by 
the delegations of India, the Netherlands and Australia (UNCIO, Vol. 8, pp. 508-09). 
These amendments all import that a Member in the requisite arrears has no vote, with 
no decision of the General Assembly being taken to deprive it of its vote. Committee 
II/i of the San Francisco Conference, in response to these amendments, recommended 
“that states failing to fulfill their financial obligations should be deprived of all voting 
tights in the Assembly as long as they are in arrears. In its discussions of this matter, 
the experience of the League of Nations was cited as indicating the need for such a 
penalty... . It also recommends that the General Assembly should be empowered to 
waive this penalty if the default of a member is due to causes beyond its control.’’ 
(Totd., p. 458.) The Committee accordingly proposed the following provision: 


‘‘Hach member of the Organization shall have one vote in the General Assembly. 
A member which is in arrears in the payment of its financial contributions to the 
Organization shall have no vote so long as its arrears amount to its contributions 
for two full years. The General Assembly may waive the penalty if it is satisfled 
that the reasons for delay in payment are beyond the control of the state in 
question.’’ (Ibid., p. 457.) 


The Secretariat of the Conference suggested, in transmitting this text to the Coordina- 
tion Committee, that it be revised to substitute for the words ‘‘waive the penalty’’ 
the words ‘‘restore the privilege of voting.’’ (UNOIO, Vol. 18, p. 174.) The Co- 
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11. The practice of the United Nations in respect of the mandatory and 
automatic character of Article 19, while slender, is nevertheless illuminat- 
ing. It shows that no affirmative action is expected of the General As- 
sembly in application of the first sentence of Article 19. At the opening 
of the Fourth Special Session of the General Assembly on May 14, 1963, 
Haiti was in arrears within the terms of that Article. The Secretary- 
General of the United Nations accordingly wrote a letter to the President 
of the General Assembly, dated May 14, 1963, as follows : 


‘‘Dear Mr. President, | 

“*At the present time one Member State, Haiti, is in arrears in the 
payment of its financial contribution to the United Nations within the 
terms of Article 19 of the Charter which provides as follows: 

‘A Member of the United Nations which is in arrears in the payment 
of its financial contributions to the Organization shall have no vote 
in the General Assembly if the amount of its arrears equals or exceeds 
the amount of the contributions due from it for 'the preceding two full 
years. The General Assembly may, nevertheless, permit such a Mem- 
ber to vote if it is satisfied that the failure to pay is due to conditions 
beyond the control of the Member.’ 

‘The arrear contributions due from the Government of Haiti exceed 
by $22,400 the amount of the contributions due from it for the pre- 
eéding two full years, and a payment exceeding) that amount would be 
necessary in order to reduce the arrears below the limit specified in 
Article 19. 

Yours gee 
7 U Thant 
; ; Seeretary-General g 


ordination Committee, which could make no substantive change in the draft provisions, 
being confined to questions of organization, language clarification and consistency of 
committee decisions (éee Russell & Muther, A History of the United Nations Charter, 
1958, p. 641), recast the second sentence of what became Article 19 substantially as it 
appears in the Charter. In the course of so doing, a discussion took place among three 
of its fourteen members with regard to the wording of the second sentence, in which 
the discretionary nature of the General Assembly’s authority under that sentence was 
restated. (UNCIO, Vol. 17, p. 54.) Subsequently, the Soviet member of the Co- 
ordination Committee, Professor Golunaky, in referring to the intention to restrict loss 
of vote to the General Assembly, stated that the Article ‘‘. . . clearly meant that the 
Member in arrears could not vote in the General Assembly. . . .’’ (Ibid., p. 850.) The 
final, governing interpretation of Article 19 at San Francisco, which was unanimously 
adopted by the Conference’s 9th Plenary Session (UNCIO, Vol. I, p. 623), is the 
Revised Report of the Rapporteur of Commission IT which is quoted in the body of 
this memorandum. 

Of (further interest is the Department of Btate’s Report to the President on the 
Results of the San Francisco Conference of June 26, 1946: “(The Conference made only 
one change of substance in the portions of the Dumbarton: Oaks texts relating to the 
structure and proceedings of the General Assembly itself! This was to add a pro- 
vision, depriving a Member of the right to vote if it is two years or more in arrears 
in the payment of its financial contributions. This amendiment, which was submitted 
in various forms by five different Delegations, was adopted with the overwhelming 
support of the representatives of nations large and small. ‘In order to prevent undue 
hardahip, it has been provided that the General Assembly should have the power to 
waive’ the penalty if the non-payment of contributions is due to causes beyond the 
eontrdl of the Member in question (Article 19).’’ (At p.;60.) 
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The President of the General Assembly replied to the Secretary-General 
by letter dated May 15, 1963, as follows: 


“Dear Mr. Secretary-General, 

“I have received your letter of 14 May 1963, informing me that, at 
the opening of the Fourth Special Session of the General Assembly, 
Haiti was in arrears in the payment of its financial contribution to 
the United Nations within terms of Article 19 of the Charter. I would 
have made an announcement drawing the attention of the General 
Assembly to the loss of voting rights in the Assembly of the Member 
State just mentioned, under the first sentence of Article 19, had a 
formal count of vote taken place in the presence of a representative 
of that State at the opening plenary meeting. As no such vote took 
place, and as the representative of Haiti was not present, this announce- 
ment became unnecessary. 

“I am transmitting a copy of your letter and of my present reply 
to the Chairman of the Fifth Committee at the present Special Session 
so that he may be informed of the situation which will give rise to the 
loss of voting rights in the Fifth Committee of the Member concerned 
if the situation is not previously rectified. I am informed, in this 
respect, that the representative of Haiti will very shortly make the 
payment necessary to render the first sentence of Article 19 inap- 
plicable. 

Yours sincerely, 


Muhammad Zafrulla Khan 
: President 

Fourth Special Session of 
the General Assembly’’ 


The foregoing exchange of letters was transmitted to the Permanent . 
Missions of the States Members of the United Nations for their informa- 
tion, by note dated May 20, 1963. 

12. The President of the General Assembly, -in the course of a television 
interview on May 19, 1968, had occasion to amplify the view contained in 
the letters of May 14 and 15. Questions put to the President, and his 
answers, follow: 


Question: ‘‘Sir, as you know, the Charter of the United Nations pro- 
vides sanctions or punitive measures against any country which falls 
in arrears to the extent of two years’ default in its dues. Do you 
believe that sanction should be applied now to countries which are or 
will be in default, such as Haiti was until the other day, or that it 
should be applied against say the Soviet Union which is likely to be in 
serious default in the near future?’’ 

Mr. Zafrulla Khan: ‘‘The matter has nothing to do with my opinion 
or belief. The Article is perfectly clear. Article 19 of the Charter 
says that when that situation arises which you have mentioned, that a 
Member is in default up to a certain point, it has no vote in the 
Assembly. It is not for me to decide whether it has or it hasn’t. 
The English version says it shall have no vote and the French version 
says it cannot vote. It applies automatically. 

‘The second portion of the Article provides, however, that the As- 
sembly might, as it were, suspend the operation of the first part if it 
finds that the default was due to conditions over which the defaulting 
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member had no control. But so far as the first part is concerned, 
it comes into force automatically when that situation arises.’’ 

uestion: ‘‘In other words, if Haiti had show up on the first day 
of the Session and been in arrears as it was, you would not have 
allowed Haiti to votet” | 

Mr. Zafrulla Khan: ‘‘. . . if a vote had been taken and Haiti had 
been present, I would have had to announce that Haiti would not be 
able to participate in the vote.” 

Question : “And if the Soviet Union in a year or two-—next year, for 
instance—is sufficiently i in arrears to lose its vote—would you deprive 
it from exercising its vote?’’ 

Mr. Zafrulla Khan: ‘It has nothing to do with, ‘any particular Mem- 
ber. All Members stand on the same footing.”’ | 

Question: ‘ ‘Is there a general feeling in the General Assembly that 
any country that falls in [the requisite] arrears must automatically 
be deprived of its vote?’’ 

Mr. Zafrulla Khan: “I do not know whether (nat i is the feeling in 
the Assembly or not, but that is what the Charter says.”’ 


18. The Government of Haiti, in the course of the Fourth Special 
Session’ of the General Assembly, paid a portion of its arrears sufficient to 
absolve it from the application of Article 19. It did so before its delega- 
tion appeared at any meeting of the Assembly’s Plenary Session or any 
meeting of the single Main Committee then sitting, the Fifth Committee. 

14. The application of Article 19 also arose in 1958. The Report of the 
Committee on Contributions to the Thirteenth Session noted the fact that, 
at the time of its Report, which was dated August, 1958, Bolivia had not 
paid part of its contribution for 1955, as well as its total contribution for 
1956, 1957 and 1958. The Report continued: ‘‘The attention of the Gen- 
eral Assembly is therefore invited to the terms of Article 19 of the Charter, 
which provides:....’’ (A/8890, p. 5) As the Secretary-General later 
stated: ‘‘Before the opening of the General Assembly session, arrange- 
ments had, however, been made by the Member State concerned for pay- 
ment of the outstanding arrears.” (I.C.J. Pleadings, Certain Expenses of 
the United Nations (Article 17, paragraph 2, of the|Charter, p. 54.) 

15. The practice of the United Nations in implementing Article 19 is in 
most respects scant because the very great majority of Members have paid 
their dssessments or, being in arrears, have nevertheless paid enough to 
avoid that Article’s application. Thus, while there were, shortly before 
the Fourth Special Session of the General Assembly ‘convened in 1963, ten 
Members in arrears within the terms of Article 19, nine of them made pay- 
ment sufficient to avoid the Article by the time the Session opened. (The 
tenth Member was Haiti.) Among them were Hungary and Cuba—Mem- 
bers whose liability under Article 19 was subject to the inclusion in the 
computation of their arrears of assessments for ONUC and UNEF. 

16. What does the practice of the Organization indicate? It shows that 
Members in arrears within the terms of Article 19 have recognized the 
mandatory and automatic force of that Article by not even appearing in 
Plenary Session and in Main Committee. The Charter requir “that a 
Member in the requisite arrears shall have no vote in the General Assembly. 





i 
| 
! 





| 


1964] CONTEMPORARY PRACTICE OF THE UNITED STATES 761 


It does not oblige such a Member to refrain otherwise from participating 
in the Assembly’s proceedings. But such has been the deference to Article 
19 that Members falling within its terms have managed to make sufficient 
payment in time to avoid its application or, failing that, were absent from 
the proceedings of the Assembly, both in Plenary Session and in Main 
Committee, until making payment.* 


B. The Computation of Arrears under Article 19 


17. The terms of the Charter, the provisions of the General Assembly’s 
Rules of Procedure and of the Financial Regulations, the extensive, estab- 
lished practice followed in pursuance of those Rules and Regulations, and 
the large body of analogous practice of the Specialized Agencies, combine 
to demonstrate that establishment of the fact of arrears within the terms 
of Article 19 is not a matter of General Assembly decision. What is re- 
quired for loss of vote is not a determination of the fact of arrearage, 
but the mere existence of the requisite arrears. The caleulation and report 
of their existence by the Secretary-General is the result of his routine 
and required implementation of the Financial Regulations. It is a ques- 
tion not of General Assembly decision, but of accounting computation. 

18. By the terms of Article 19, a Member in arrears in the payment of 
its financial contributions to the Organization shall have no vote in the 
General Assembly only ‘‘if the amount of its arrears equals or exceeds the 
amount of contributions due from it for the preceding two full years.” 
Thus the finding of whether a Member is in arrears within the terms of 
the Article requires a totalling of the amount of its arrears on contribu- 
tions due from it, a totalling of the amount of contributions due from it 
for the preceding two full years, and the mathematical conclusion as to 
whether the first sum equals or exceeds the second. This is an arithmetical, 
not a political, decision. It is no more required to be made by the General 
Assembly than is any other computation in which the Secretary-General, 
by reason of his position as ‘‘the chief administrative officer of the Organi- 
zation’’, must engage. 

19. This is not to say that the ascertainment of arrearage within the 
terms of Article 19 is beyond the General Assembly’s control. On the 
contrary, the General Assembly has adopted rules, general and impartial 
in nature, which the Secretary-General is obliged to apply. The Gen- 
eral Assembly’s Rules of Procedure provide, in Rule 153, that: ‘‘The 
General Assembly shall establish regulations for the financial administra- 


* The practice of the Organization, as exemplified in the Haitian case, also confirma 
that suspension of vote under Article 19 applies to the Main Committees of the General 
Assembly. In transmitting the exchange of letters between the Secretary-General and 
the President to the Chairman of the Fifth Committee, ‘fao that he may be informed 
of the situation which will give rise to the loss of voting rights in the Fifth Committee 
of the Member concerned if the situation is not previously rectified’, the President 
both reaffirmed the automatic and mandatory effect of Article 19 and took note of that 
Article’s embracing the Main Committees, as well as Plenary Session, of the General 
Assembly. 
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tion of the United Nations.” Rule 161 assigns to the Committee on Con- 
tributions the task of advising the General Assembly on the scale of 
assessments “and on the action to be taken with regard to the application 
of Article 19 of the Charter.” The Financial Regulations which the Gen- 
eral Assembly has unanimously adopted provide that they ‘‘shall govern 
the financial administration of the United Nations. ...? (Regulation 
1.1) Rule 101.1, promulgated in pursuance of the Hinaneinl Regulations, 
notes that: ‘‘The Controller shall be responsible for the administration of 
these Rules, on behalf of the Secretary-General.’’ Regulation 11.1 pro- 
vides that: “The Secretary-General shall maintain such accounting records 
as are necessary and shall submit annual accounts;...’’ Pursuant to 
that regulation, Rule 111.4 provides that the financial statements which shall 
be prepared ‘‘at intervals as prescribed by the aera shall include 
suppo i g schedules on: ‘‘Status of Members’ contributions and ad- 
vances.’ Such statements are in fact prepared monthly and circulated as 
official documenta. * They show, for each Member, the status of advances 
to the Working Capital Fund and of ‘contributions due”? to the United 
Nations Regular Budget, the United Nations Emergency Force Special 
Account, and the Congo ad hoc Account. The totdl amounts due from 
each Member under each account are given. The au ority, and accuracy, 
of the Secretary-General in making such computations are not known to 
have been challenged by any Member. Furthermore, Regulation 5.7 pro- 
vides: 

“The Secretary-General shall submit to the auia session of the 


General Assembly a report on the collection of contributions and ad- 
vances to the Working Capital Fund.”’ i 


The Secretary- General accordingly is required by the Financial Regula- 
tions to report to the General Assembly on the status'of Members’ arrears, 
a report which may refer to the status of their arrears within the terms 
of Article 19, Thus the Report of the Secretary-General on the Collection 


of Contributions as at 14 September 1959 declares: 


“Ag at 14 September 1959, the contributions! payable by Member 
States for the years prior to 1957 have been paid'in full, and for 1957 
the amounts outstanding represent in all cases less than the total con- 
tributions due for that year. At the present time therefore, no 
Member State is in arrears in the payment of its financial obligations 
to the Organization to the extent that Article 19 of the Charter would 


apply.  (A/C.5/778, p. 1.) 

20. regulation 5.7 governs the submission of a report on the collection 
of contributions ‘‘to the regular session of the General Assembly.’? When 
the eral Assembly otherwise meets, the Secretary-General has, as oc- 
casion required, informed it of the occurrence of the fact of arrears within 
the te of Article 19. Thus in the Haitian case in 1963, at the General 
Assembiy’ B Fourth Special Session, the Secretary-General brought the fact 


* See, for example, ‘‘Statement on the Collection of Contributions as at 81 December 
19687’, §T/ADM/SER.B/188. 
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of that Member’s arrears to the attention of the General Assembly by letter 
addressed to its President. The President’s letter in response to that of 
the Secretary-General accepted the Secretary-General’s computation of 
arrears within the terms of Article 19. 

21. The Committee on Contributions, on the basis of the Secretary- 
General’s reports, likewise may report the occurrence of the fact of arrears 
within the terms of Article 19. As noted above, the Committee, in 1958, 
recorded that, as of the August date of its Report, Bolivia was in the 
requisite arrears. The Committee has regularly reported the contrary. 
For example, its Report to the Highteenth Session of the General Assembly 
states: ‘‘As at present no Member State is in arrears in the payment of 
its contributions to the extent that Article 19 would apply, no action of 
the Committee was required in this respect.” (A/5510, p. 4.) The rôle 
of the Committee on Contributions is not confined to noting the fact of 
arrears as computed by the Secretary-General, however. Its advice, pur- 
suant to Rule 161 of the Rules of Procedure, clearly concerns the question 
of whether a Member’s failure to pay is due to conditions beyond that 
Member’s control. Since the prime function of the Committee is to advise 
the General Assembly on the scale of the apportionment of expenses, the 
Committee is well fitted to advise on a claim that a Member is not able to 
pay its assessments ‘‘due to conditions beyond the control of the Member.’’ 
Because the Committee on Contributions is not characteristically in session 
on the day of the opening of the General Assembly, it falls to the Secretary- 
General to report the latest facts of arrearage to the presiding officer of 
the General Assembly when it first meets. 

22. The respective functions of the Secretary-General and the Committee 
on Contributions in respect of Article 19 are admirably set forth in the 
Dossier Transmitted by the Secretary-General to the International Court 
of Justice in the course of its advisory proceedings on Certain Expenses 
of the Unted Nations. Under the heading, ‘‘ Application of Article 19 
of the Charter (Arrears on contributions)’’, the Note by the Controller 
declared : 


“58. The General Assembly, in establishing the Committee on Con- 
tributions, an expert committee, prescribed that the Committee’s func- 
tions should include advising it ‘on the action to be taken with regard 
to the application of Article 19 of the Charter’... 

‘59, In compliance with this directive, the Committee on Contribu- 
tions has considered at each of its sessions a report by the Secretary- 
General on the collection of contributions which included a detailed 
statement of the amounts due from each Member State in respect of 
its financial contributions to the Organization. 


**64. On the basis of the status of the contributions at the time of 
its meetings, usually August of each year, the Committee on Contribu- 
tions has reported annually to the General Assembly that no action was 
required by the General Assembly in respect of the application of 
Article 19, except in 1958, when the Committee on Contributions, 
referring to the arrears of one Member State, invited attention to the 
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terms of Article 19 of the Charter. Before the opening of the Qen- 
eral Assembly session, arrangements had, however, been made by the 
Member State concerned for payment of ‘the outstanding arrears. In 
1960, when the session of the Committee on Contributions opened on 
17 October, the Secretary-General’s report (A/C. 5/825) on the Col- 
lection of Contributions as at 20 September 1960, submitted in com- 
pliance with Financial Regulation 5.7 to the fifteenth session of the 


General Assembly contained the following paragraph: 


As of this date, one Member State is in arrears in the payment 


ofi its contributions to the extent that Article 19 of the Charter might 
be deemed to apply, no payments having been received in respect of 
the years 1958, 1959, or 1960. Assurances have been given, however, 
on behalf of the Government of the Member State in question that 
a ‘payment is in transit which will reduce its outstanding arrears be- 
low the stipulated limit.’ 

“As the payment referred to in this paragraph was received, no 
further action was called for.” (Pleadings, pp. 53-55.) 

23. Those who contend that the General Assembly must itself find the 
fact of arrearage within the terms of Article 19 cannot contest the estab- 
lished | character of the contrary practice deseribed. They cannot deny 
that the General Assembly, in its adoption of the pertinent Rules of Pro- 
cedure and Financial Regulations, has authoritatively interpreted the pro- 
cedure for the application of Article 19 which implementation of that 
Article entails. Moreover, the extensive analogous practice of the Special- 
ized Agencies in applying constitutional provisions virtually identical to 
Article 19 is uniform in demonstrating that establishment of the fact of 
arrears always is a ministerial act of mathematical calculation, performed 
by the Director General of the Agency concerned ; it never is a matter of 
de termination by the Assembly of the Agency (ss the appendix to this 
memorandum). 

24. Persuasive as established, unchallenged practice is, it could never- 
theless be urged that there could be a difference of view between a Member 
and the Secretary-General on the amounts which the Member has in fact 
paid the Organization; a question which, arguably, would be for the Gen- 
eral Assembly to settle. There could be other differences on which the 
General Assembly might arguably be required to pass, such as whether the 
Member is due a credit for claims or services which should be set off against 
unpaid contributions; or whether the allocation of credits and debts be- 
tween Members formerly part of a single Member State is correct. Since 
such conceivable differences of view between the Secretary-General and a 
Member are of no practical moment to the application of Article 19 in 
1964, they may be put aside. However, it actually is argued that there 
are differences of view between certain Membera and the Organization as 
to whether certain financial contributions as to which the Secretary-General 
lists such Members as being in arrears are indeed so; that is to say, whether 
such Members are bound, as a matter of legal obligation, to pay certain 
financial contributions to the Organization. This is a question which, by 
reason of Article 17 of the Charter, is determined by the General As- 
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sembly. Insofar as it is pertinent to the implementation of Article 19 in 
1964, it is a question which has already and amply been determined by 
resolutions of the General Assembly. 

25. It has, in particular, been contended that Article 19 does not apply 
to arrears on assessments for peacekeeping operations, notably those for 
UNEF and ONUC. That contention plainly is in error. Nothing in the 
Charter, or its drafting history, indicates that Article 19 does not em- 
brace peacekeeping expenses.* Article 19 refers to Members’ ‘‘financial 
contributions to the Organization’’, which certainly appear to include con- 
tributions for peacekeeping expenditures. As Secretary-General Dag} 
Hammarskjöld stated to the Fifth Committee: ‘‘. . . all expenses of the 
Organization within the meaning of Article 17, paragraph 2, were subjecti 
without exception to the sanctions provided for in Article 19.” ** 

26, As the Secretary-General thus indicated, the ‘‘financial contribu- 
tions” specified in Article 19 equate with the ‘‘expenses’’ referred to in 
Article 17, paragraph 2. That paragraph provides that: ‘‘The expenses of 
the Organization shall be borne by the Members as apportioned by the 


General Assembly.” In its advisory opinion of July 20, 1962, the Inter- «.' 


national Court of Justice reached the conclusion that the expenditures 
authorized by the General Assembly for posc EEDE operations in the 
Congo and the Middle Hast ‘‘constitute ‘expenses of the Organization’ 
within the meaning of Article 17, paragraph 2, of the Charter of the 
United Nations.” **# 

On December 19, 1962, the General Assembly, by a vote of 76-17-8, 
adopted resolution 1854 (XVII) by which it ‘‘accepts the opinion of the 
Court on the question submitted to it.” It was understood that the As- 
sembly, by accepting the Court’s opinion, thereby confirmed that peace- 
keeping assessments for ONUC and UNEF are ‘‘expenses of the Organi- 
zation’? and, hence, included in the ‘‘finaneial contributions to the Organi- 
zation’’ to which Article 19 refers. This is emphasized by the Assembly’s 
rejection of an amendment to resolution 1854, submitted by Jordan, to 


* Mexico urged the contrary, in a construction of the records of the San Francisco 
Conference which the Secretary-General deseribed as ‘‘a misinterpretation of the dis- 
cussions at San Franciseo.’’ (General Assembly, Fifteenth Session, Official Records, 
839th Meeting of the Fifth Committee, p. 59. See, for the verbatim text of the 
statement of the representative of Mexico, A/C.5/862, pp. 30-34.) The Mexican 
argument was submitted in its verbatim text to the International Court of Justice in 
the Dossier Transmitted by the Secretary-General in the advisory proceedings on 
Certain Expenses of the United Nations (Pleadings, p. 90). It was restated and en- 
dorsed in the Written Statements submitted to the Court by the Republie of South 
Africa (Pleadings, p. 260) and the Union of Soviet Socialist Republics (Pleadings, 
p. 278). The Mexican argument was rebutted by the Written Statements of Australia 
(Pleadings, pp. 233-288) and the United States of America (Pleadings, pp. 207-209) 
and the Oral Statement of Sir Kenneth Bailey (Australia) (Pleadings, pp. 372-377). 
It was not accepted in any degree by the Court (Certain Expenses of the United Nations 
(Article 17, paragraph 2, of the Charter), Advisory Opinion of 20 July 1962, I.C.J. 
Reports 1962, p. 151). 

** (839th Meeting of the Fifth Committee, loo. cit.) 

*** (I.C.J. Reports 1962, pp. 151, 179-180.) 


a 
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substitute ‘‘takes note of’? for ‘‘aecepts.’’? The delegate of Jordan, in so 
moving, explained that the Jordanian amendment was designed to avoid 
inclusion of ONUC and UNEF assessments in the computation of liability 
under Article 19.* 68 Members voted against the Jordanian amendment, 
28 for, and 14 abstained. Thus, any question about whether peacekeeping 
assessments, including those for ONUC and UNEF, jare within the scope 
of Article 19 was answered affirmatively, overwhelmingly and definitively 
by the Seventeenth Session of the General Assembly. ; 

27. It has been shown that the fact of arrears withi n the terms of Article 
19 is computed and reported by the Secretary-General (or reported by the 
Committee on Contributions acting on the basis of accounts kept by the 
Secretary-General). It has been shown that, in making this computation, 
the Secretary-General acts in response to the impartial, standing require- 
ments of the Rules of Procedure and the Financial Regulations, which 
have been adopted without regard to the particular’ case and in advance 
of its occurrence. It has been shown that, in the | computation of such 
, arrears, the assessments that are the prime focus of ‘controversy, “those for, 
“UNEF! and ONUC, necessarily are included. It had been shown that the 
` Secretáry-General i is obliged, by the terms of the Regulations, to communi- 
cate his findings to the General Assembly. It has been shown that— 
putting aside the possibility of exculpation pursuant to the second sentence 
of Article 19—once the fact of a Member’s being in the requisite arrears 
obtains, the Member ‘‘shall have no vote in the General Assembly. ” In 
the light of these showings, it may be asked: Once the General Assembly 
is informed of the fact of the requisite arrearage, what fact, if any, is it 
required to establish? What decision is it required, or permitted, to take? 
Apart: ‘from a decision to exculpate the Member pursuant to the conditions 
of the second sentence of Article 19, it is plain that the Assembly is neither 
obliged nor permitted to take a decision establishing the fact of the 
requisite arrearage, any more than it is obliged or permitted to take a 
decision suspending such a Member’s vote. Thus the question of whether 
such a decision is to be taken by a simple majority lor a majority of two- 
thirds, does not arise. Consideration of whether such a decision is a 
‘budgetary question,’’ or a ‘suspension of the rights and privileges of 
membership”’ or is otherwise an ‘‘important auahia is immaterial; 
there is no such decision at all. 

28. To be sure, the General Assembly is vegies’ to be informed of 
the fact of arrearage which gives rise to the suspension of a Member’s 
vote, i only by the terms of the Financial Regulations but by the clear 
import of the second sentence of Article 19. Thus the President of the 
Fourth Special Session rightly stated that, had the Member in the 





* (General Assembly, Seventeenth Session, Official Records, 964th meeting of the 
Fifth Committee, par. 4; see also, verbatim text, Press Release PM/4197 of December 
6, 1962, at p. 8.) i 
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requisite arrears been present and had there been a vote, he would have 
made an announcement drawing the attention of the General Assembly to 
the loss of voting rights. Is such an announcement subject to a point 
of order? 

29. Rule 73 of the Rules of Procedure provides that, during ‘‘the dis- 
cussion of any matter,’’ a representative may rise to a point of order, 
which shall be immediately decided by the President. A representative 
may appeal against the President’s ruling. Rule 73 further provides: 
“The appeal shall be immediately put to the vote and the President’s 
ruling shall stand unless overruled by a majority of the Members present 
and voting. A representative rising to a point of order may not speak on 
the substance of the matter under discussion.’’ 

30. Thus should one or more Members be in the requisite arrears when 
the General Assembly meets in 1964, and the presiding officer accordingly 
states to the General Assembly that certain named Members, being so, 
“have no vote in the General Assembly” unless it should permit such 
Members to vote because it is satisfied that failure to pay is due to con- 

}ditions beyond their control, that announcement could give rise to a point 

¿of order. That point of order ‘‘shall be immediately decided by the Presi- 
dent in accordance with the rules of procedure’’—rules which, in turn, 
give effect to the provisions of the Charter. Should a representative ap- 
peal against the President’s ruling, the appeal shall be immediately put 
to the vote and the President’s ruling shall stand unless overruled by a 
simple majority of the Members present and voting. Actually, such a 
challenge would be irregular. The Charter does not contemplate that its 
provisions shall be subject to points of order. But, nevertheless, should 
& point of order be raised and pressed, it must be disposed of in accord- 
ance with the Charter’s terms and the Rules of Procedure. A procedural 
mechanism exists through which the President’s announcement that a 
Member in the requisite arrears has no vote may be challenged; but the 
only vote which would be substantively in accord with the law of the Charter 
would be that in support of the President’s ruling. It may be noted, in 
this regard, that, in the many cases in which announcement or other com- 
munication has been made in the Specialized Agencies that certain Members 
have no vote because of financial default, such announcement has never 
been challenged. 

31. Where, pursuant to the second sentence of Article 19, there is a mo- 
tion to permit a Member to vote, the advice of the Committee on Contribu- 
tions should be sought, in accordance with Rule 161. Thus, in the event 
of such a motion, the Committee should be urgently convened. Pending 
its report, the vote of any Member in arrears under Article 19 shall, 
consonant with Article 19°% mandatory terms and the analogous pro- 
cedures of the Specialized Agencies, remain suspended. However, should 
the Committee on Contributions, in its Report to the General Assembly, 
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already have advised it on the Member’s claim for exculpation, the Gen- 
eral Assembly will be in a position to act immediately on a motion to permit 
that Member to vote. 

32. It should be noted that the criterion for exculbation under the sec- 
ond sentence of Article 19 is objective. The General Assembly, to permit 
a Member to vote under Article 19, must be satisfied that failure to pay is 
‘due to conditions beyond the control of the Member.’’ Moreover, the 
exculpation provision of Article 19 can have no application where the 
Member in arrears asserts not that failure to pay is due to conditions be- 
yond its control, but that it deliberately has not paid certain asseasments 
upon if. Whatever the reason for willful failure to pay ita financial con- 
tributions, the second sentence of Article 19 has no application to it. 

33. Certain contentions have been advanced by Members of the United 
Nationa which are not consistent with the views set forth in this paper. 
The Union of Soviet Socialist Republics addressed a letter to the Secre- 
tary-General dated June 10, 1963 (document A/5431), primarily concern- 
ing the Haitian precedent. The Czechoslovak Socialist Republic addressed 
a note verbale of similar substance to the Secretary-General on June 17, 


betas 
1968 (document A/5483). Their views may be summarized as follows: 








(a) The application of the first sentence of Articlé 19 is not mandatory 
and automatic but requires a decision by the General Assembly. 

(b) That decision is to be taken by a two-thirds majority of the Mem- 
bers present and voting, since Article 18, paragraph 2 specifies such a 
majority for ‘‘the suspension of the rights and privileges of membership.’’ 

(e) [Arrears on the payment of assessments for ONUC and UNEF, if 
not indeed peacekeeping expenses generally, may not be included in the 
computation of liability under Article 19. 


34. Points (a) and (c) have already been discussed fully above. As to 
point (b), it is true that, pursuant to Article 18, paragraph 2, a decision on 
“the suspension of the rights and privileges of membership” requires a 
two thirds vote. However, since the application of the first sentence of 
Article 19 is mandatory and automatic, it requires no ‘‘decision.’? Thus 
the question of whether such a decision is to be taken by a simple ma- 
jority or a majority of two-thirds does not arise. Equally, as noted, there 
is Bo decision of the General, Assembly on the fact of arrears. Moreover, 
the 3 reference of Article 18, paragraph 2, to “‘the suspension of the rights 
and privileges of membership’’ is not to Article 19) which speaks neither 
of suspension nor of the rights and privileges of membership, but to Article 
5, which provides that a Member ‘‘may be suspended from the exercise of 
the rights and privileges of membership’’ by the General Assembly upon 
the recommendation of the Security Council. This is confirmed by the 
following phrase of Article 18, paragraph 2, which provides for a two- 
thirds: vote on ‘‘the expulsion of Members,” a en which, in turn, is 
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linked to the provision of Article 6 for expulsion of Members by the Gen- 
eral Assembly upon the recommendation of the Security Council.* 

35. The analysis contained in this memorandum is confirmed by the lead- 
ing monograph in the field, that of the distinguished Indian scholar and 
public servant, Dr. Nagendra Singh, President of the Third Assembly of 
IMCO and a member of the Institut de Droit International. In his work 
on Termination of Membership of International Organizations (1958), Dr. 
Singh concludes: 


‘It is essential to examine the constituent instrument to see if sus- 
pension is mandatory or permissive. Thus on a correct interpretation 
of Article 13(4) of ILO, the suspension of the voting rights of a de- 
faulting member-State is mandatory as the stipulation is ‘a member 
shall have no right to vote...’ The United Nations Charter also 
visualizes mandatory suspension of voting rights in the event of 
financial default of a certain magnitude, specified in Article 19. 
However, Article 5 provides a permissive type of suspension when 
preventive or enforcement action has been taken against a member by 
the Security Council, because the words used are ‘may be suspended,’ 
as against Article 19 which runs ‘shall have no vote in the General 
Assembly.” However, both in ILO, Article 18(4), and United Na- 
tions Charter, Article 19, though mandatory suspension is prescribed 
in the event of financial default of a certain magnitude, power is given 
to the Conference and the General Assembly respectively by a two- 
thirds majority to permit a defaulting member to exercise its rights 
of vote, provided the Conference of ILO or the General Assembly of 
the United Nations are satisfied that the failure to pay is due to con- 
ditions beyond the control of the member. This has the effect of 
introducing an element of discretion into an otherwise mandatory pro- 
vision regarding suspension, 

“However, a number of constituent instruments provide a permissive 
type of suspension. For example, WHO Article 7 provides ‘. . 
the Health Assembly may suspend ... the voting privileges... 
In these constituent instruments, a mere permissive type of suspen- 
sion exists at the discretion of the appropriate organ authorized to 
exercise this right.” ** 


? 


* Professor Kelsen states that the provision in Article 18, paragraph 2, on ‘‘the 
suspension of the rights and privileges of membership’’ does not refer to Article 19: 
‘¢, , , the formula probably refers only to the suspension of the rights and privileges 
of membership provided for in Article 5.’? (The Law of the United Nations, 1960, 
p. 719.) 

** At p. 45. Professor Kelsen’s earlier treatise on The Law of the United Nations 
interprets Article 19 in a manner differing from the foregoing analysis. His position 
is that the General Assembly, ‘‘by a decision not expressly provided for in Article 
19, establishes the fact that a Member is in arrears in the payment of its financial 
contributions to the Organization and declares the exercise of the right of this Member 
to vote in the General Assembly suspended ...’’ (at page 719). This meaning of 
Article 19, Professor Kelsen states, is ‘‘formulated in a technically insufficient way’? 
by the Charter (tbtd.). 

It is submitted that, on the contrary, Article 19 means just what it says. Its first 
sentence provides for no decision by the General Assembly, and none is to be read 
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Appendia on the Precedent of the Specialized Agencies 


36. The extensive history of application by the Specialized Agencies of 
provisions substantially identical to Article 19 is especially Uluminating, 
It demonstrates, first, that implementation of a provision of the order of 
Article 19 entails no decision by the Assembly of the Agency, its effect 
being thandatory and automatic; and, second, that the finding of the fact 
of existence of the requisite arrears is made, as a matter of ministerial, 
mathematical calculation, by the Secretariat of the Agency. 

37. The Constitutions of four of the Specialized Agencies—the ILO, 
FAO, [UNESCO and IMCO—as well as the TAEA contain provisions 
parallel to Article 19. Article 13, paragraph 4 of me Constitution of the 
International Labor Organization provides: | 


“A Member of the Organisation. which is in arrears i in the payment 
of its financial contribution to the Organisation, shall have no vote in 
the Conference, in the Governing Body, in any, committee, or in the 
elections of members of the Governing Body, if the amount of its 

Hin equals or exceeds the amount of the contributions due from it 
for the preceding two full years: Provided that the Conference may by 
a two-thirds majority of the votes cast by the delegates present permit 
such a Member to vote if it is satisfied that the failure to pay is due 
to’ conditions beyond the control of the Member. + 


Article IV, paragraph 0.8 (b) and (ce) of the Constitution of the United 
Nations Educational, Scientific and Cultural Organization provides: 





« (b) A Member State shall have no vote in the General Conference 
if the total amount of contributions due from it exceeds the total 
amount of contributions payable by it for the ‘current year and the 
immediately preceding calendar year. 

fe (e) The General Conference may, t the failure permit such a 
Member State to vote, if it is satisfied that the failure to pay is due to 
conditions beyond the control of the Member D 3 


Article III, paragraph 4 of the Constitution of the Food and Agriculture 
Organization provides: | 
“Each Member Nation shall have only one Fote: A Member Nation 
which is in arrears in the payment of its financial contributions to the 
Organization shall have no vote in the Conference if the amount of 
its arrears equals or exceeds the amount of the contributions due from 
itl for the two preceding financial years. The Conference may, never- 
theless, permit such a Member Nation to vote, if it is satisfied that 


into it. The mandatory and automatic character of the first sentence of Article 19 
has been amply demonstrated above. It has equally been shown that, in accordance 
with the Finaneial Regulations and the General Agssembly’s Rules of Procedure, as 
well as; the analogous practice of the Specialized Agencies, it is the Secretary-General, 
or the Committee on Contributions acting on data supplied by the Secretary-General, 
who, on the basis of the Organization’s accounts, finds as a fact that a Member is 
in the requisite arrears. 
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the failure to pay is due to conditions beyond the control of the Mem- 
ber Nation.’’ 


Article XIX, paragraph A, of the Statute of the International Atomic 
Energy Agency provides: 


“A member of the Agency which is in arrears in the payment of its 
financial contributions to the Agency shall have no vote in the Agency 
if the amount of its arrears equals or exceeds the amount of the con- 
tributions due from it for the preceding two years. The General 
Conference may, nevertheless, permit such a member to vote if it is 
satisfied that the failure to pay is due to conditions beyond the control 
of the member.” 


Article 42 of the Convention of the Inter-Governmental Maritime Con- 
sultative Organization provides: 


“Any Member which fails to discharge its financial obligation to 
the Organization within one year from the date on which it is due, 
shall have no vote in the Assembly, the Council, or the Maritime 
Safety Committee unless the Assembly, at its discretion, waives this 
provision.” 


38. Where the decision to suspend the vote of a Member excessively in 
arrears is, contrary to the provisions which obtain in these four Specialized 
Agencies and the IAEA, left to the Assembly of a Specialized Agency, the 
constitutions of such agencies (WHO, WMO and ICAO) expressly so pro- 
vide. Thus Article 7 of the Constitution of the World Health Organiza- 
tion gives the Health Assembly discretion to suspend the vote of a Member 
in arrears; it does not provide that a defaulting Member ‘‘shall have no 
vote’’ but that the Health Assembly ‘‘may, on such conditions as it thinks 
proper, suspend the voting privileges... . Article 31 of the Convention 
of the World Meteorological Organization provides not that a Member 
which fails to meet its financial obligations ‘‘shall have no vote” but that 
‘the Congress may by resolution suspend it from exercising its rights and 
enjoying its privileges... .* Article 62 of the Convention on Interna- 
tional Civil Aviation provides not that a Member in the requisite arrears 
“shall have no vote” but that: ‘‘The Assembly may suspend the voting 
power in the Assembly and in the Council of any contracting State that 
fails to discharge within a reasonable period its financial obligations to the 
Organization.” ** The language of these constitutional provisions, pro- 
viding for the diseretion of the plenary organs of the Agencies concerned 
to take or not to take a decision suspending voting privileges, lends empha- 
sis to the contrasting language of Article 19 of the Charter. It demon- 
strates that, had it been the intention of the Charter’s authors to accord 
the General Assembly such discretionary power, Article 19 would have 


* Nevertheless, by resolution 6 (Og-IIT), the Congress adopted an automatic standard, 
which has been automatically applied. 

**The Assembly had adopted resolutions for limited terms containing an automatic 
standard: cf. resolutions A I-56 and A 6-2, 
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been drafted otherwise. As it is, the mandatory and automatic intent of 
Article '19 emerges the more clearly. 

39. The application by the ILO of Article 13, garean 4, has been in 
accordance with detailed, dispositive Standing Orders of the International 
Labor Conference. The text of those Orders is of éxtreme interest, and 
is quoted in full below.* 


t , ‘Section D 


tt Disqualification from Voting of Members Which Are in |Arrears in the Payment 
of Their Contributions to the Organization | 


Í 
| Article 29 
Notification to Member in Arrears | 
(Ai 1 


the Director-General finds that the amount of the arrears due from a Member 
of the Organization which is in arrears in the payment of its contribution to the 
Organization will, in the event of no payment being received |from the Member during 
the succeeding three months, increase so as to equal or exceed tho amount of the 
contribution due from that Member for the two full years preceding the expiration 
of the said period of three months, he shall send to the Member in question a com- 
munication calling its attention to the terms of article 18, paragraph 4, of the Consti- 
tution. 

‘c2, When the amount of the arrears due to the International Labour Organisation 
from a Member which is in arrears in the payment of its contribution to the Organiza- 
tion equals or exceeds the contribution due from that Member for the preceding two 
full years, the Director-General shall notify the Member in question of this fact and 
call its attention to the terms of article 13, paragraph 4, of the Constitution. 

‘¢8, Contributions are due on 1 January of the year to which they relate, but the 
year injrespect of which they are due shall be regarded as a period of grace and a con- 
tribution shall be regarded as being in arrears for the purpose of this article only 
if it has not been paid by 81 December of the year in rospect of whieh it is due. 





Artiale 80 





Notification to Conference and Governing Body that Member is in Arrears 


‘(The notification provided for in paragraph 2 of article 39 shall be brought by the 
Director-General to the attention of the next sessions of the International Labour Con- 
ferenca, the Governing Body, and any other committee of|the International Labour 
Organikation in which the question of the right to vote of the Member concerned may 
arise, and to the attention of the electoral colleges provided! for in articles 49 and 50 


of the| Standing Orders of the Conference. ' 





Article 81 
Procedure Where Proposal is Made to Permit Member in Arrears to Vote 


“1, |Any request or proposal that the Conference should nevertheless permit a Member 
which is in arrears in the payment of its contributions to vote in accordance with article 
18, paragraph 4, of the Constitution shall be referred in the first instance to the Finance 
Committee of the Conference, which shall report thereon asja matter of urgency. 

663, ‘Pending a decision on the request or proposal by the Conference, the Member 
shall not be entitled to vote. 

B, |The Finanee Committee shall submit to the Gonferanes a report giving ita 
opinion on the request or proposal. 








| 
| . 
| 
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Pursuant to them, it is the Director-General who finds as a fact that a 
Member is in arrears within the terms of Article 13, paragraph 4. He 
brings this fact to the attention of the Financial and Administrative Com- 
mittee of the Governing Body by a written report. For example, G.B. 157/ 
F.A./D.1/5, of November, 1968, states that the ‘‘arrears due’’ from two 
Members ‘‘exceed the amount of the contributions due from them for the 
past two full years (1961 and 1962). Both of the above-mentioned States 
are, therefore, subject to the provisions of paragraph 4 of Article 13 of the 
Constitution . . .” (at pp. 1-2). G.B. 155/F.A./D.2/5, of May-June 1963, 
has an identical statement by the Director-General in respect of eight 
Members in the requisite arrears. A similar statement of arrears in 
contributions is inserted in the Provisional Record of the Conference (for 
example, Provisional Record No. 4 of the 47th Session of the Conference, 
at p. XX). 


‘(4, If the Finance Committee, having found that the failure to pay is due to con- 
ditions beyond the control of the Member, thinks fit to propose to the Conference that 
the Member should nevertheless be permitted to vote in accordance with article 13, 
paragraph 4, of the Constitution, it shall in its report— 





(a) explain the nature of the conditions beyond the Member’s control; 

(b) give an analysis of the financial relations between the Member and the Organi- 
zation during the preceding ten years; and 

(c) indicate the measures which should be taken in order to settle the arrears. 


‘tö. Any decision which may be taken by the Conference to permit a Member which 
is in arrears in the payment of its contribution to vote notwithstanding such arrears 
may be made conditional upon the Member complying with any recommendations for 
settling the arrears which may be made by the Conference. : 


Article 32 
Period of Validity of a Decision to Permit Member in Arrears to Vote 


tt Any decision by the Conference permitting a Member which is in arrears in the 
payment of its contributions to vote shall be valid for the session of the Conference 
at which the decision is taken. Any such decision shall be operative in regard to the 
Governing Body and committees until the opening of the general session of the Con- 
ference next following that at which it was taken. 


Article 33 
Cessation of Disqualification from Voting 


‘When, as a result of the receipt by the Director-General of the International Labour 
Office of payments made by a Member, article 18, paragraph 4, of the Constitution 
ceases to be applicable to that Member— 


(a) the Director-General shall notify the Member that its right to vote is no longer 
suspended ; 

(b) if the International Labour Conference, the Governing Body, the electoral col- 
leges provided for in articles 49 and 50 of the Standing Orders of the Confer- 
ence, or any committee concerned, has received the notification provided for in 
article 30 of the present section, the Director-General shall inform it that the 
right to vote of the Member ig no longer suspended.’’ 
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40. The Director-General’s finding of the fact of the requisite arrearage, 
and the consequent automatic suspension of the vote of the Member in 
question, has repeatedly taken place. No verbal announcement is made to 
the ILO body in question of the loss of vote of the Member. But such a 
Member does not participate in the vote; its name is not called on a record 
vote; its delegates are left out of the calaulation of the quorum. In only 
one of many cases of automatic loss of vote does a question seem to have 
been raised. In a record vote on the re-admission of Japan to the ILO, 
the following exchange took place in the Conference: 





“Interpretation: MR. MATEEV (Government delegate, Bulgaria) 
—The Bulgarian delegation has not been asked tó vote. 

“Interpretation: The PRESIDENT— Under Article 18, paragraph 
4, of the Constitution, ‘a Member of the Organisation which is in 
arrears in the payment ‘of its financial contribution to the Organisation 
shall have no vote in the Conference, in the Governing Body, in any 
committee, or in the elections of members of the Governing Body, if 
the amount of its arrears equals or exceeds the amount of the con- 
tributions due from it for the. preceding two full years...” 

‘(Tt is at the Bulgarian delegate’s request that I have recalled this 
provision. I hope that my successor will not have the painful duty 
of repeating this reminder, and I hope that by then Bulgaria will have 
paid the contributions, which should be easy, since we have learnt that 
Bulgaria is at present enjoying very great prosperity.” 


That settled the matter.* | 

41, The application of the loss-of-vote provision of Article IV.C.8 of the 
UNESCO Constitution is of special interest, since that provision was 
drafted in pursuance of an instruction of the General Conference to the 
Director-General to recommend “‘any measures necessary to ensure pay- 
ment of contributions from Member States, bearing in mind the provisions 
of Article 19 of the Charter of the United Nations. .;. .’?** The General 
Conference further resolved that: ' 





“On 1 January of each year the Director-General shall notify any 
Member State which by virtue of non-payment of contributions would 
not be entitled to vote in the next Session of the General Conference 
that the State in question has failed in its financial responsibilities to 
Unesco; that this fact will be reported to thé next session of the 
General Conference where the State in question will not be entitled to 
vote unless payment has been made prior to the date of such Con- 
ference, or the Conference decides otherwise under Article IV/C/8(c) 
of| the Constitution.” (Fifth Session, resolution 18.31.) 


The Director-General computes the existence of arrears within the terms 
of Article IV.C.8, and expressly communicates that fact to the General 
Conference in his Report on the Collection of Contributions. For ex- 
ample, at the 11th Session, the Director-General’s report listed five Mem- 


* International Labor Conference, Record of Proceedings of the 34th Session, 1951, 
p. 220. 
eia Retords of the General Conference, Second Session, p. 40, 
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bers in arrears for 1958 and earlier, and stated: 


‘The attention of the above-mentioned Member States has been 
drawn to the provisions of Article IV.C.8 of the Constitution which 
governs the right to vote of Member States. The application of this 
Article at the eleventh session of the General Conference will affect 
any Member State which is in arrears for the year 1958 or earlier.’’ 
(11 C/ADM/5, p. 2.) 


The Director-General’s report to the 12th Session made the same finding 
in the same terms in respect of four Member States. (12 C/ADM/9, pp. 
1-2.) 

42, In response to the Director-General’s report, the President of the 
General Conference declares at the First Plenary Meeting that the Mem- 
bers in question ‘‘have not the right to vote at this session of the General 
Conference... .’’ An example of the President’s statement merits quo- 
tation in full: 


“The PRESIDENT (Translation from the French): It is now my 
duty to make a statement about arrears in payment of contributions 
and their effect on the right to vote of Member States at this session 
of the General Conference. 

“Under Article IV, paragraph 8 (b) of the Constitution, the right 
of Member States to vote is contingent upon payment of their contri- 
butions. Paragraph 8 (b) reads as follows: 


‘A Member State shall have no vote in the General Conference if 
the total amount of contributions due from it exceeds the total amount 
of contributions payable by it for the current year and the immedi- 
ately preceding calendar year.’ 


“At present, four Member States have not the right to vote at this 
session of the General Conference, since the total amount of contribu- 
tions due from them exceeds the total amount of contributions pay- 
able by them for the current year and the immediately preceding 
calendar year. These four States are Bolivia, China, Honduras and 
Paraguay. Paragraph 8(¢) of Article IV, however, states that the 
General Conference may nevertheless permit such a Member State to 
vote, if it is satisfied that the failure to pay is due to conditions be- 
yond the control of the Member Nation. 

‘The delegations of the States concerned will therefore have to 
decide whether they should request the General Conference to apply 
this paragraph. Such requests, if not already submitted to the 
Director-General, should be addressed without delay to the President 
of the General Conference, who will transmit them to the Adminis- 
trative Commission, to which such requests are normally referred.” 
(Records of the General Conference, Eleventh Session, p. 52.) 


The President’s announcement that Members ‘‘have not the right to 
vote?” has not been challenged. Rather, the mandatory and automatic 
application of Article IV.C.8 has been treated by the Secretariat, the 
President of the General Conference, and all Member States, as plain and 
incontestable. The computation of the requisite arrearage by the Director- 
General has similarly not been questioned. While there have been a 
number of instances where Member States, being automatically deprived 
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of their votes, subsequently have been permitted by the General Confer- 
ence toj vote in response to a motion to exculpate them pursuant to the 
second sentence of Article IV.C.8, such Members, being without the right 
to vote; naturally have not voted on the motion to exculpate them. 

43. In the International Atomic Energy Agency, the Director General 
determines the fact that a Member State is in arrears in its contributions 
within the meaning of Article XIX.A of the Statute. His computation 
is communicated to the General Conference by a ‘‘Note by the Director 
General,’’ which is issued in pursuance to Financial ‘Regulation 6.07: 


‘‘The Director General shall submit to each regular session of the 
General Conference through the Board of Governors a report on the 
collection of contributions and of advances to the Working Capital 
Fund.” (INFCIRC/8/Add. 1.) 


The similarity of this regulation to that of Financial! Regulation 5.7 of the 
United Nations will be noted. The Director General’s note is issued on the 
day of'the opening of the regular session of the General Conference and 
shows the status of financial contributions as of the day before. One 
example of the relevant passage of his note follows: 


‘‘From the above tables, and that in Annex B, it will be noted 
that three Members, namely Cuba, Honduras and Paraguay have not 
paid their advances to the Working Capital Fund, nor any part of 
their contributions for 1958 and 1959. Article KIX.A of the Agency’s 
Statute provides that: 


‘A member of the Agency which is in arrears in the payment of its 
financial contributions to the Agency shall have no vote in the 
Agency if the amount of its arrears equals or exceeds the amount 
of the contributions due from it for the preceding two years. The 
General Conference may, nevertheless, permit such a member to vote 
if it is satisfied that the failure to pay is due to conditions beyond 
the control of the member.’ | 


On 5 July 1960 the Director General telegraphed the three Govern- 
ments concerned about their arrears inviting their attention to the 
provisions of Article XIX.A of the Statute, but no payments have so 
far been received, although the Government of Honduras hag tele- 
graphed the Director General indicating that it will make the neces- 
sary payments in time to preserve its voting rights in the General 
Conference during the fourth regular session.” (GC (IV) 126, 
Annex A, pp. 1-2) | 

Another example lists: ‘States to which Article XIX.A of the Statute 

applied on 23 September 1963 (noon)’’ (GC (VII) /248, Annex B, p. 8). 

44. No further communication is made to the General Conference, either 
by the Director General or by the President. The! delegation concerned 
is informed by the Secretariat orally that it has no vote. The voting 
officers of the Secretariat are instructed not to call the Member’s name in 
any roll-call vote, and, to prevent error, the roll-call lists are overprinted 
to block out the names of the Member States affected. Voting officers are 
further instructed not to distribute ballot papers to such Members nor to 
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count their votes should they attempt to vote on a show of hands. There 
has never been a challenge to this procedure of automatic and mandatory 
application of Article XIX.A, though it has been applied at four General 
Conferences from 1960 through 1963, to nine Member States, only one of 
which subsequently has been exculpated pursuant to the second sentence 
of Article XIX.A. The Member State exculpated was not permitted to 
vote on the motion to exculpate. 

45. The FAO has a similar history of the mandatory and automatic 
application of its loss-of-vote provision, upon the computation by the Di- 
rector-General of the existence of the requisite arrears. The Director- 
General reports to the Finance Committee on the status of arrears; the 
Committee reports to the Council, which in turn reports to the Confer- 
ence. At a meeting of the General Committee of the Conference, the 
Secretary-General of the Conference announces which Members have no 
vote. In the absence of any recommendation by the General Committee 
for the application of the exculpatory clause of Article III, paragraph 4, 
such Members are treated as not having the right to vote. No formal 
announcement is made to the Conference, but the delegations of the Mem- 
bers in question are privately informed. No account is taken of their 
vote in a show of hands; the names of Members whose voting rights are 
suspended are not called in a roll-call vote. When there is a secret ballot, 
the names of Members whose voting rights are suspended are not called and 
they are not given a ballot paper. 

46. In 1959, the delegation of Bolivia protested its not having been 
called upon to vote. It set forth the conditions beyond its control which, 
in its view, led to its failure to pay its assessments. (C0.59/PV/9.) The 
Chairman then made reference to the provisions of Article III, para- 
graph 4, and the matter was referred to the General Committee. The 
Chairman subsequently announced that the General Committee had con- 
sidered the circumstances of Bolivian default and had arrived at the 
conclusion ‘‘that the circumstances so set out justify the position in which 
the Bolivian Government finds itself... it has, therefore, decided to recom- 
mend to the Conference that the rights of Bolivia to participate fully in 
this conference, with the concomitant right to vote, should be restored.’’ 
(C.59/PV/11.) This recommendation was accepted in 1959, and again 
in 1961. (C.61/PV/9.) The Eleventh Session of the Conference in 
1961 also treated the voting rights of Paraguay as automatically sus- 
pended, but took no action to restore them. Again, at its Twelfth Con- 
ference in 1963, Bolivia and Paraguay were in the requisite arrears. 
Paraguay’s vote was treated as automatically suspended, there being no 
vote of the Conference withdrawing it, and, while Paraguay was repre- 
sented at the Conference, it on no occasion sought to vote. Waiver of 
Bolivia’s suspension was sought on Bolivia’s behalf by application of the 
exculpatory clause of Article III, paragraph 4. Exculpation was not 
granted and, since Bolivia’s vote was treated as automatically suspended, 
it did not vote at the Conference. 
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47. Pursuant to Financial Regulation 5.10 of the| Inter-Governmental 
Maritime Consultative Organization, the Secretary-General is required to 
report to each session of the Assembly, the Council and Maritime Safety 
Committee on the application of Article 42 of the Convention, For ex- 
ample, the Secretary-General stated, in his ‘‘Report) on the Application 
of Article 42 of the Convention’ to the 8rd Session of the IMCO As- 
sembly, f‘. . . that at the time of preparing this document Article 42 of the' 
Convention is applicable to the following Members’’ (listing seven). 
(A/TII/4) The disposition of the Secretary-General’s report at that 
session is described in the summary record as follows: 


r informing the Assembly that Argentina had now paid up 
the PRESIDENT inquired whether there) were any objections 
to e application of Article 42 of the Convention in respect of the 
six countries which had not discharged their financial obligations for 
the | previous year. There being no objections, it was decided that 
icle 42 should be applied to the following embers: Dominican 

Republic, Ecuador, Haiti, Honduras, Indonesia and Panama.’ 

(A. TII/SR. 1, pp. 8-9. ) | 

It will be recalled that the waiver provision of Article 42 of the IMCO 
Convention i is more liberal than the exculpatory clause of Article 19 of the 
Charter | (supra, paragraph 37). The announcement by the President that. 
a Member shall have no vote unless the Assembly decides ‘‘at its discretion”? 
to waive the provision has never been challenged by any Member. Nor 
has question ever been raised about the Secretary-General’s making the 
computation of the requisite arrearage which leads to the automatic loss 
of vote under Article 42. 


j 











JUDICIAL DECISIONS 
By Jons R. Stevenson * 


Of the Board of Editors 


Act of state doctrine—United States courts precluded from inquiring 
into validity of expropriations of property within tts own territory 
by a foreign sovereign government recognized by the United States 
in absence of a treaty or other agreement regarding controlling legal 
principles, even if complaint alleges that taking violates customary 
international law 


Banoo NACIONAL DE Cupa v. Sappatino. 376 U. S. 398. 
United States Supreme Court, March 23, 1964.** 


Mr. Justion Hartan delivered the opinion of the Court. 

The question which brought this case here, and is now found to be the 
dispositive issue, is whether the so-called act of state doctrine serves to 
sustain petitioner’s claims in this litigation. Such claims are ultimately 
founded on a decree of the Government of Cuba expropriating certain 
property, the right to the proceeds of which is here in controversy. The 
act of state doctrine in its traditional formulation precludes the courts of 
this country from inquiring into the validity of the public acts a recognized 
foreign sovereign power committed within its own territory. 


I. 


In February and July of 1960, respondent Farr, Whitlock & Co., an 
American commodity broker, contracted to purchase Cuban sugar, free 
alongside the steamer, from a wholly owned subsidiary of Compania 
Azucarera Vertientes-Camaguey de Cuba (C. A. V.), a corporation organ- 
ized under Cuban law whose capital stock was owned principally by United 
States residents. Farr, Whitlock agreed to pay for the sugar in New York 
upon presentation of the shipping documents and a sight draft. 

On July 6, 1960, the Congress of the United States amended the Sugar 
Act of 1948 to permit a presidentially directed. reduction of the sugar quota 
for Cuba. On the succeeding day President Eisenhower exercised the 
granted power. The day of the congressional enactment, the Cuban Coun- 
cil of Ministers adopted ‘‘Law No. 851,” *** which characterized this reduc- 

* Assisted by Peter 8. Paine, Jr. of the New York and English Bars, William J. 
Williams, Jr., of the New York Bar, and Robert A. R. Maclennan of the English Bar. 

** Opinion of the Court and the dissenting opinion of Justice White in full, except 
that some citations and footnotes have been omitted and the remaining footnotes have 
been renumbered. The decision of the United States Court of Appeals for the Second 
Circuit, herein reversed, is reported at 807 F.2d 845 and 56 A.J.I.L. 1085 (1962), 
The decision of the District Court is reported at 193 F. Supp. 375 and is digested at 
55 AJL. 741 (1961). 

*** Reprinted in 55 A.J.I.L. 822 (1961). 
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tion in the Cuban sugar quota as an act of TE for political pur- 
poses” on the part of the United States, justifying the taking of counter 
measures by Cuba. The law gave the Cuban President and Prime Min- 
ister discretionary power to nationalize by forced expropriation property 
or enterprises in which American nationals had an interest. Although a 
system of compensation was formally provided, the possibility of payment 
under it may well be deemed illusory. Our State Department has de- 
scribed [the Cuban law as ‘‘manifestly in violation of those principles of 
international law which have long been accepted by the free countries of the 
West. It is in its essence discriminatory, arbitrary, and confiscatory.’’ 

Between August 6 and August 9, 1960, the sugar coyered by the contract 
between Farr, Whitlock and C. A. V.* was loaded, destined for Morocco, 
onto the S. S. Hornfels, which was standing offshore at the Cuban port of 
Jucaro (Santa Maria). On the day loading commenced, the Cuban Presi- 
dent and Prime Minister, acting pursuant to Law No. 851, issued Executive 
Power Resolution No. 1. It provided for the compulsory expropriation of 
all property and enterprises, and of rights and interests arising therefrom, 
of certain listed companies, including C. A. V., wholly or principally owned 
by American nationals. The preamble reiterated the alleged injustice of: 
the American reduction of the Cuban sugar quota jand emphasized the 
importance of Cuba serving as an example for other countries to follow 
‘cin their struggle to free themselves from the brutal claws of Imperialism.’’ 
In consequence of the resolution, the consent of the Cuban Government was. 
necessary before a ship carrying sugar of a named company could leave 
Cuban waters. In order to obtain this consent, ‘Farr, Whitlock, on 
August} 11, entered into contracts, identical to those it had made with 
C. A. V., with the Banco Para el Comercio Exterior de Cuba, an instru- 
mentality of the Cuban Government. The S. S. oe sailed for 
Morocco on August 12. 

Banco Exterior assigned the bills of lading to jenini also an instru- 
mentality of the Cuban Government, which instructed its agent in New 
York, Societe Generale, to deliver the bills and a sight draft in the sum of 
$175,250. 69 to Farr, Whitlock in return for payment. Societe Generale’s 
initial tender of the documents was refused by Farr, Whitlock, which on the 
same day was notified of C. A. V.’s claim that as rightful owner of the sugar 
it was éntitled to the proceeds. In return for a promise not to turn the 
funds over to petitioner or its agent, C. A. V. agreed to indemnify Farr, 
Whitlock for any loss. Farr, Whitlock subsequently accepted the shipping 
documents, negotiated the bills of lading to its customer, and received. 
payment for the sugar. It refused, however, to hand over the proceeds to 
Societe Generale. Shortly thereafter, Farr, Whitlock was served with an 
order of the New York Supreme Court, which had ‘appointed Sabbatino 
as Temporary Receiver of C. A. V.’s New York assets, enjoining it from 








1 
1 The parties have treated the interest of the wholly owned isubeidiary as if it were 
identical|with that of O. A. V.; hence no distinction between the two companies will be 


drawn in! the remainder of this opinion, 
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taking any action in regard to the money claimed by C. A. V. that might 
result in its removal from the State. Following this, Farr, Whitlock, 
pursuant to court order, transferred the funds to Sabbatino, to abide the 
event of a judicial determination as to their ownership. 

Petitioner then instituted this action in the Federal District Court for 
the Southern District of New York. Alleging conversion of the bills of 
lading, it sought to recover the proceeds thereof from Farr, Whitlock and 
to enjoin the receiver from exercising any dominion over such proceeds, 
Upon motions to dismiss and for summary judgment, the District Court, 
193 F. Supp. 375, sustained federal in personam jurisdiction despite state 
control of the funds. It found that the sugar was located within Cuban 
territory at the time of expropriation and determined that under merchant 
law common to civilized countries Farr, Whitlock could not have asserted 
ownership of the sugar against C. A. V. before making payment. It con- 
cluded that C. A. V. had a property interest in the sugar subject to the 
territorial jurisdiction of Cuba. The court then dealt with the question of 
Cuba’s title to the sugar, on which rested petitioner’s claim of conversion. — 
While acknowledging the continuing vitality of the act of state doctrine, 
the court believed it inapplicable when the questioned foreign act is in 
violation of international law. Proceeding on the basis that a taking 
invalid under international law does not convey good title, the District 
Court found the Cuban expropriation decree to violate such law in three 
separate respects: it was motivated by a retaliatory and not a public pur- 
pose; it discriminated against American nationals; and it failed to provide 
adequate compensation. Summary judgment against petitioner was ac- 
cordingly granted. 

The Court of Appeals, 307 F. 2d 845, affirming the decision on similar 
grounds, relied on two letters (not before the District Court) written by 
State Department officers which it took as evidence that the Executive 
Branch had no objection to a judicial testing of the Cuban decree’s 
validity. The court was unwilling to declare that any one of the infirmities 
found by the District Court rendered the taking invalid under interna- 
tional law, but was satisfied that in combination they had that effect. 
We granted certiorari because the issues involved bear importantly on the 
conduct of the country’s foreign relations and more particularly on the 
proper role of the Judicial Branch in this sensitive area. 372 U. S. 905. 
For reasons to follow we decide that the judgment below must be reversed. 

Subsequent to the decision of the Court of Appeals, the C. A. V. receiver- 
ship was terminated by the State Supreme Court; the funds in question 
were placed in escrow, pending the outcome of this suit. C. A. V. has 
moved in this Court to be substituted as a party in the place of Sabbatino. 
Although it is true that Sabbatino’s defensive interest in this litigation 
has largely, if not entirely, reflected that of C. A. V., this is true also of 
Farr, Whitlock’s position. There is no indication that Farr, Whitlock has 
not adequately represented C. A. V.’s interest or that it will not con- 
tinue to do so. Moreover, insofar as disposition of the case here is con- 
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eerned,|C. A. V. has been permitted as amicus to brief and argue its po- 
sition before this Court. In these circumstances we are not persuaded 
that the admission of C. A. V. as a party is necessary: at this stage to safe- 
guard any claim either that it has already presented or that it may present 
in the future course of this litigation. Accordingly, we are constrained 
to deny C. A. V.’s motion to be admitted as a party, without prejudice 
however to the renewal of such a motion in the lower courts if it appears 
that C. A. V.’s interests are not adequately represented by Farr, Whit- 
lock and that the granting of such a motion will not disturb federal juris- 
diction, 

Before ciudiieting the holding below with respect to the act of state 
doctrine, we must deal with narrower grounds urged for dismissal of the 


action or for a judgment on the merits in favor of respondents. 


| 


t 





I. 


Tt is first contended that this petitioner, an instrumentality of the Cuban 
Government, should be denied access to American courts because Cuba 
is an unfriendly power and does not permit nationals of this country to ob- 
tain relief in its courts. Even though the respondents did not raise this 
point in the lower courts we think it should be considered here. If the 
courts of this country should be closed to the government of a foreign state, 
the underlying reason is one of national policy transcending the interests 
of the parties to the action, and this Court should give effect to that policy 
sua sponte even at this stage of the litigation. | 

Under principles of comity governing this country’ B relations with other 
nations, sovereign states are allowed to sue in the courts of the United 
States |. . This Court has called ‘‘comity’’ in the. legal sense ‘‘neither 
a matter of absolute obligation, on the one hand, nor jof mere courtesy and 
good will, upon the other.” Hilton v. Guyot, 159) U. 8. 118, 163-164. 
Although comity is often associated with the existence of friendly relations 
between states .. . prior to some recent lower court cases which have 
questioned the right of instrumentalities of the Cuban Government to sue 
in our|courts, the privilege of suit has been dea only to governments 
at war/with the United States . 

Respondents, pointing to the severance of diplomatic relations, com- 
mercial embargo, and freezing of Cuban assets in this country, contend that 
relations between the United States and Cuba manifest such animosity that 
unfriendliness is clear, and that the courts should be closed to the Cuban 
Government. We do not agree. This Court would' hardly be competent 
to undertake assessments of varying degrees of friendliness or its ab- 
sence, and, lacking some definite touchstone for determination, we are con- 
strained to consider any relationship, short of war, with a recognized 
sovereign power as embracing the privilege of resorting to United States 
courts.) Although the severance of diplomatic relations is an overt act 
with objective significance in the dealings of sovereign states, we are un- 
willing to say that it should inevitably result in the withdrawal of the 


1 
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privilege of bringing suit. Severance may take place for any number of 
political reasons, its duration is unpredictable, and whatever expression of 
animosity it may imply does not approach that implicit in a declaration 
of war. 

It is perhaps true that nonrecognition of a government in certain cir- 
cumstances may reflect no greater unfriendliness than the severance of 
diplomatic relations with a recognized government, but the refusal to recog- 
nize has a unique legal aspect. It signifies this country’s unwillingness 
to acknowledge that the government in question speaks as the sovereign 
authority for the territory it purports to control . . . Political recognition 
is exclusively a function of the Executive. The possible incongruity of 
` judicial ‘‘recognition,’’ by permitting suit, of a government not recognized 
by the Executive is completely absent when merely diplomatic relations 
are broken.? 

The view that the existing situation between the United States and Cuba 
should not lead to a denial of status to sue is buttressed by the circumstance 
that none of the acts of our Government have been aimed at closing the 
courts of this country to Cuba, and more particularly by the fact that the 
Government has come to the support of Cuba’s ‘‘act of state’’ claim in this 
very litigation. 

Respondents further urge that reciprocity of treatment is an essential 
ingredient of comity generally, and, therefore, of the privilege of foreign 
states to bring suit here. Although Hilton v. Guyot, 159 U. S. 113, con- 
tains some broad language about the relationship of reciprocity to comity, 
the case in fact imposed a requirement of reciprocity only in regard to con- 
clusiveness of judgments, and even then only in limited circumstances. 
Id., at 170-171. In Direction der Dtsconto-Gesellschaft v. United States 
Steel Corp., 300 F. 741, 747 (D.C.S.D.N.Y.), Judge Learned Hand pointed 
out that the doctrine of reciprocity has apparently been confined to foreign © 
judgments. 

There are good reasons for declining to extend the principle to the 
question of standing of sovereign states to sue. Whether a foreign sov- 
ereign will be permitted to sue involves a problem more sensitive politically 
than whether the judgments of its courts may be re-examined, and the 
possibility of embarrassment to the Executive Branch in handling foreign 
relations is substantially more acute. Re-examination of judgments, in 
principle, reduces rather than enhances the possibility of injustice being 
done in a particular case; refusal to allow suit makes it impossible for a 
court to see that a particular dispute is fairly resolved. The freezing of 
Cuban assets exemplifies the capacity of the political branches to assure, 
through a variety of techniques . . . that the national interest is protected 


2 The doctrine that nonrecognition precludes suit by the foreign government in every 
circumstance has been the subject of discussion and criticism. ... In this litigation we 
need intimate no view on the possibility of access by an unrecognized government to 
United States courts, except to point out that even the most inhospitable attitude on the 
matter does not dictate denial of standing here. 
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against a country which is thought to be improperly denying the rights. 
of United States citizens. 

Furthermore, the question whether a country gives|res judicata effect to 
United States judgments presents a relatively simple inquiry. The precise 
status 6f the United States Government and its nationals before foreign 
courts is much more difficult to determine. To make such an investigation 
significant, a court would have to discover not only what is provided by the, 
formal ptructure of the foreign judicial system, but also what the practical 
possibilities of fair treatment are. The courts, whose powers to further 
the national interest in foreign affairs are necessarily circumscribed as 
compared with those of the political branches, can best serve the rule 
of law by not excluding otherwise proper suitors because of deficiencies 
in their legal systems. 

We hold that this petitioner is not barred from access to the federal, 
courts.* | 


Ii. 


Respondents claimed in the lower courts that Cuba had expropriated 
merely contractual rights the situs of which was in New York, and that the 
propriety of the taking was, therefore, governed by New York law. The 
District Court rejected this contention on the basis of the right of ownership 
possessed by C. A. V. against Farr, Whitlock prior to payment for the 
sugar. | That the sugar itself was expropriated rather than a contractual 
claim ig further supported by Cuba’s refusal to let the S. 9. Hornfels sail 
until anew contract had been signed. Had the Cuban decree represented 
only an attempt to expropriate a contractual right of C. A. V., the forced 
delay of shipment and Farr, Whitlock’s subsequent contract with peti- 
tioner’s assignor would have been meaningless. Neither the District 
Court’s finding concerning the location of the S. Ñ. Hornfels nor its con- 
clusion! that Cuba had territorial jurisdiction to expropriate the sugar, 
acquiesced in by the Court of Appeals, is seriously challenged here. Re- 
spondents’ limited view of the expropriation must be rejected. 

Respondents further contend that if the expropriation was of the sugar 
itself, this suit then becomes one to enforce the public law of a foreign 
state and as such is not cognizable in the courts of this country. They. 
rely onthe principle enunciated in federal and state cases that a court need: 
not give effect to the penal or revenue laws of foreign countries or sister 
states. l. 

The extent to which this doctrine may apply to other kinds of public 
laws, though perhaps still an open question, need not be decided in this 
ease. For we have been referred to no authority which suggests that the 
doctrine reaches a public law which, as here, has been fully executed 











3 Respondents suggest that suit may be brought, if at all, only by an authorized, 
agent of the Cuban Government. Decisions establishing that, privilege based on sov- 
ereign prerogatives may be evoked only by such agents ... are not apposite to cases in 
which a state merely sues in our Courts without claiming any right uniquely appertain- 


ing to sdverelgns. 
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within the foreign state. Cuba’s restraint of the 8. S. Hornfels must be 
regarded for these purposes to have constituted an effective taking of the 
sugar, vesting in Cuba C. A. V.’s property right in it. Farr, Whitlock’s 
contract with the Cuban bank, however compelled to sign Farr, Whitlock 
may have felt, represented indeed & recognition of Cuba’s dominion over 
the property. 

In these circumstances the question whether the rights acquired by Cuba 
are enforceable in our courts depends not upon the doctrine here invoked 
but upon the act of state doctrine discussed in the succeeding sections of 
this opinion.* 

IV. 


The classic American statement of the act of state doctrine, which ap- 
pears to have taken root in England as early as 1674, Blad v. Bamfield, 3 
Swans. 604, 36 Eng. Rep. 992, and began to emerge in the jurisprudence 
of this country in the late eighteenth and early nineteenth centuries, see, 
8. g., Ware v. Hylton, 3 Dall. 199, 230; Hudson v. Guestier, 4 Cranch 293, 
294; The Schooner Exchange v. M’Faddon, T Cranch 116, 185, 136; 
L’Invimetble, 1 Wheat: 238, 258; The Santissima Trinidad, 7 Wheat. 283, 
336, is found in Underhill v. Hernandez, 168 U. S. 250, where Chief Justice 
Fuller said for a unanimous Court (p. 252): 


“Every sovereign State is bound to respect the independence of 

every other sovereign State, and the courts of one country will not sit 

_ in judgment on the acts of the government of another done within its 

own territory. Redress of grievances by reason of such acts must be 

obtained through the means open to be availed of by sovereign powers 
as between themselves.’ 


Following this precept the Court in that case refused to inquire into acts of 
Hernandez, a revolutionary Venezuelan military commander whose govern- 
ment had been later recognized by the United States, which were made the 
basis of a damage action in this country by Underhill, an American citi- 


4 The courts below properly declined to determine if issuance of the expropriation de- 
cree complied with the formal requisites of Cuban law. In dictum in Hudson v. 
Guestier, 4 Cranch 298, 294, Chief Justice Marshall declared that one nation must 
recognize the act of the sovereign power of another, so long as it has jurisdiction under 
international law, even if it is improper aceording to the internal law of the latter 
state. This principle has been followed in a number of cases.... An inquiry by 
United States courts into the validity of an act of an oficial of a foreign state under 
the law of that state would not only be exceedingly difficult but, if wrongly made, 
would be likely to be highly offensive to the state in question. Of course, such review 
ean take place between States in our federal system, but in that instance there is simi- 
larity of legal structure and an impartial arbiter, this Court, applying the full faith and 
credit provision of the Federal Constitution. 

Another ground supports the resolution of this problem in the courts below. Were 
any test to be applied it would have to be what effect the decree would have if challenged 
in Cuba. If no institution of legal authority would refuse to effectuate the decree, 
its “‘formal’’ status—here its argued invalidity if not properly published in the Official 
Gazette in Cuba—is irrelevant. It has not been seriously contended that the judicial 
institutions of Cuba would declare the decree invalid. 
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zen, “fit claimed that he had been unlawfully assaulted, coerced, and de- 
tained in Venezuela by Hernandez. 

None! of this Court’s subsequent cases in which the act of state doctrine 
was directly or peripherally involved manifest any retreat from Underhill. 
See American Banana Co. v. United Fruit Co., 213 U. S. 347; Oetjen v. 
Central Leather Co., 246 U. §. 297; Ricaud v. American Metal Co., 246 
U. 8. 304; Shapleigh v. Mier, 299 U. S. 468; United States v. Belmont, 
301 U. 8. 324; United States v. Pink, 315 U. S. 203.. On the contrary in 
two of these cases, Oetjen and Ricaud, the doctrine as announced in Under- 
hill was reaffirmed in unequivocal terms. 

Oetjen involved a seizure of hides from a Mexican citizen as a military 
levy by General Villa, acting for the forces of General Carranza, whose 
government was recognized by this country subsequent to the trial but 
prior to decision by this Court. The hides were sold to a Texas corpora- 
tion which shipped them to the United States and assigned them to de- 
fendant. As assignee of the original owner, plaintiff replevied the hides, 
claiming that they had been seized in violation of the Hague Conventions. 
In affirming a judgment for defendant, the Court suggested that the rules 
of the Conventions did not apply to civil war and that; even if they did, the 
relevant seizure was not in violation of them. 246 U. S., at 301-802. 
Nevertheless, it chose to rest its decision on other grounds. It deseribed 
the designation of the sovereign as a political question to be determined by 
the legislative and executive departments rather than |judicial, invoked the 
established rule that such recognition operates retroactively to validate 

past acts, and found the basic tenet of Underhill to|be applicable to the 
case before it, 


| 

‘(The principle that the conduct of one mapaa government 
E be successfully questioned in the courts iof another is as ap- 
plicable to a case involving the title to property brought within the 
custody of a court, such as we have here, as it was held to be to the 
cases cited, in which claims for damages were based upon acts done in 
a foreign country, for it rests at last upon the highest considerations 
of international comity and expediency. To permit the validity of 
thelacts of one sovereign State to be reéxamined and perhaps condemned 
by the courts of another would very certainly ‘imperil the amicable 
relations rea governments and vex the peace of nations.’’’ Id., 
at 803-80 | 


In Ricaud the facts were similar—another general of the Carranza forces 
seized lead bullion as a military levy—except that' the property taken 
belonged to an American citizen. The Court found Underhill, American 
Banana, and Oetjen controlling. Commenting on the nature of the prin- 
ciple established by those cases, the opinion stated that the rule 








‘‘does not deprive the courts of jurisdiction once acquired over a case. 
It requires only that, when it is made to appear that the foreign gov- 
ernment has acted in a given way on the subject-matter of the litiga- 
tion, the details of such action or the merit of the result cannot be 
questioned but must be accepted by our courts: as a rule for their 
decision. To accept a ruling authority and to decide accordingly is 





} 
| 
| 
| 
| 
1 
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not a surrender or abandonment of jurisdiction but is an exercise of 
it. It results that the title to the property in this case must be de- 
termined by the result of the action taken by the military authorities 
of Mexico... .’’ 246 U. S., at 309. 


To the same effect is the language of Mr. Justice Cardozo in the Shapleigh 
case, supra, where, in commenting on the validity of a Mexican land ex- 
propriation, he said (299 U. 8., at 471) : ‘‘The question is not here whether 
the proceeding was so conducted as to be a wrong to our nationals under 
the doctrines of international law, though valid under the law of the situs 
of the land. For wrongs of that order the remedy to be followed is along 
the channels of diplomacy.’’ 

In deciding the present case the Court of Appeals relied in part upon an 
exception to the unqualified teachings of Underhill, Oetjen, and Ricaud 
which that court had earlier indicated. In Bernstein v, Van Heyghen 
Freres Societe Anonyme, 163 F. 2d 246, suit was brought to recover from 
an assignee property allegedly taken, in effect, by the Nazi Government 
because plaintiff was Jewish. Recognizing the odious nature of this act of 
state, the court, through Judge Learned Hand, nonetheless refused to con- 
sider it invalid on that ground. Rather, it looked to see if the Executive 
had acted in any manner that would indicate that United States Courts 
should refuse to give effect to such a foreign decree. Finding no such 
evidence, the court sustained dismissal of the complaint. In a later case 
involving similar facts the same court again assumed examination of the 
German acts improper, Bernstein v. N. V. Nederlandsche-Amertkaansche 
Stoomvaart-Maatschapptj, 173 F. 2d 71, but, quite evidently following the 
implications of Judge Hand’s opinion in the earlier case, amended its man- 
date to permit evidence of alleged invalidity, 210 F. 2d 375, subsequent to 
receipt by plaintiff’s attorney of a letter from the Acting Legal Adviser to 
the State Department written for the purpose of relieving the court from 
any constraint upon the exercise of its jurisdiction to pass on that ques- 
tion.’ 

This Court has never had occasion to pass upon the so-called Bernstein 
exception, nor need it do so now. For whatever ambiguity may be thought 
to exist in the two letters from State Department officials on which the 
Court of Appeals relied,*® 307 F. 2d, at 858, is now removed by the position 


5 The letter stated: 

‘¢1, This government has consistently opposed the forcible acts of dispossession of a 
discriminatory and confiscatory nature practiced by the Germans on the countries or 
peoples subject to their controls. 


‘‘3. The policy of the Executive, with respect to claims asserted in the United States 
for the restitution of identifiable property (or compensation in lieu thereof) lost through 
force, coercion, or duress as a result of Nazi persecution in Germany, is to relieve 
American courts from any restraint upon the exercise of their jurisdiction to pass upon 
the validity of the acts of Nazi offictals.’’ State Department Press Release, April 27, 
1949, 20 Dept. State Bull. 592. 

e Abram Ohayes, the Legal Adviser to the State Department, wrote on October 18, 1961, 
in answer to an inquiry regarding the position of the Department by Mr. John Laylin, 


788 | THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 58 


which lhe Executive has taken in this Court on the act of state claim; re- 
spondehts do not indeed contest the view that these jletters were intended 
to reflect no more than the Department’s then wish not to make any state- 
ment bearing on this litigation. 

The outcome of this case, therefore, turns upon whether any of the con- 
tentions urged by respondents against the application of the act of state 
doctrine in the premises is acceptable: (1) that the doctrine does not apply 
to acts;of state which violate international law, as is claimed to be the case 
here; (2) that the doctrine is inapplicable unless the Executive specifically 
interposes it in a particular case; and (3) that in any event, the doctrine 
may not be invoked by a foreign government plaintiff in our courts. 


V. 


Preliminarily, we discuss the foundations on which we deem the act of 
state doctrine to rest, and more particularly the question of whether state 
or federal law governs its application in a federal diversity case. 

We do not believe that this doctrine is compelled either by the inherent 
nature of sovereign authority, as some of the earlier decisions seem to 
imply, see Underhill, supra; American Banana Co: y. United Frust Co., 
213 U| 8. 847; Oetjen, supra, at 303, or by some principle of international 
law. a transaction takes place in one jurisdiction and the forum is in 
another, the forum does not by dismissing an action or by applying its 
own law purport to divest the first jurisdiction of its territorial sovereignty ; 
it merely declines to adjudicate or makes applicable! its own law to parties 
or property before it. The refusal of one country to:enforce the penal laws 
of another ...is a typical example of an instance when a court will 
not entertain a cause of action arising in another jurisdiction. While 
historic notions of sovereign authority do bear upon the wisdom of em- 
ploying the act of state doctrine, they do not dictate its existence. 

That international law does not require application of the doctrine is 
evidenced by the practice of nations. Most of the countries rendering de- 
cisions on the subject fail to follow the rule rigidly. No international 
arbitral or judicial decision discovered suggests that international law 


prescribes recognition of sovereign acts of foreign governments, see 1 
attorney for amie: , 


‘The Department of State has not, in the Bahia de Nipe case or elsewhere, done 
anything inconsistent with the position taken on the Cuban nationalizations by Secretary 
H Whether or not these nationalizations will in the future be given effeet in the 
United States is, of course, for the courts to determine. Since the Sabbatino case and 
other similar cases are at present before the courts, any comments on this question by 
the Department of Btate would be out of place at this time.) As you yourself point out, 
statements by the executive branch are highly susceptible of ‘misconstruction.’? 

A letter dated November 14, 1961, from George Ball, Under Secretary for Heonomic 
Affairs, responded to a similar inquiry by the same attorney: 

‘tI have carefully considered your letter and have discussed it with the Legal Adviser. 
Our conclusion, in which the Secretary concurs, is that the eee should not com- 
ment on matters pending before the courts.’? 





te 
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Oppenheim’s International Law §115aa (Lauterpacht, 8th ed. 1955), and 
apparently no claim has ever been raised before an international tribunal 
that failure to apply the act of state doctrine constitutes a breach of inter- 
national obligation. If international law does not prescribe use of the 
doctrine, neither does it forbid application of the rule even if it is claimed 
that the act of state in question violated international law. The traditional 
view of international law is that it establishes substantive principles for 
determining whether one country has wronged another. Because of its 
peculiar nation-to-nation character the usual method for an individual to 
seek relief is to exhaust local remedies and then repair to the executive 
authorities of his own state to persuade them to champion his claim in 
diplomacy or before an international tribunal. See United States v. 
Diekelman, 92 U. S. 520, 524. Although it is, of course, true that United 
States courts apply international law as a part of our own in appropriate 
circumstances, Ware v. Hylton, 3 Dall. 199, 281; The Nereide, 9 Cranch, 
388, 423; The Paquete Habana, 175 U. 8. 677, 700, the public law of 
nations can hardly dictate to a country which is in theory wronged how to 
treat that wrong within its domestic borders. 

Despite the broad statement in Oetjen that ‘‘The conduct of the foreign 
relations of our Government is committed by the Constitution to the Execu- 
tive and Legislative . . . Departments,’’ 246 U. S., at 802, it cannot of 
course be thought that ‘‘every case or controversy which touches foreign 
relations lies beyond judicial cognizance.” Baker v. Carr, 869 U. S. 186, 
211. The text of the Constitution does not require the act of state doctrine; 
it does not irrevocably remove from the judiciary the capacity to review 
the validity of foreign acts of state. 

The act of state doctrine does, however, have ‘‘constitutional’’ under- 
pinnings. It arises out of the basic relationships between branches of 
government in a system of separation of powers. It concerns the com- 
petency of dissimilar institutions to make and implement particular kinds 
of decisions in the area of international relations. The doctrine as formu- 
lated in past decisions expresses the strong sense of the Judicial Branch 
that its engagement in the task of passing on the validity of foreign acts of 
state may hinder rather than further this country’s pursuit of goals both 
for itself and for the community of nations as a whole in the international 
sphere. Many commentators disagree with this view; they have striven 
by means of distinguishing and limiting past decisions and by advancing 
various considerations of policy to stimulate a narrowing of the apparent 
scope of the rule. Whatever considerations are thought to predominate, it 
is plain that the problems involved are uniquely federal in nature. If 
federa} authority, in this instance this Court, orders the field of judicial 
competence in this area for the federal courts, and the state courts are 
left free to formulate their own rules, the purposes behind the doctrine 
could be as effectively undermined as if there had been no federal pro- 
nouncement on the subject. 

We could perhaps in this diversity action avoid the question of deciding 
whether federal or state law is applicable to this aspect of the litigation. 
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New York has enunciated the act of state doctrine in terms that echo those 
of federal decisions decided during the reign of Swift v. Tyson, 16 Pet. 1: 
In Hatch v. Baez, T Hun. 596, 599 (N. Y. Sup. Ct.), Underhill was fore- 
shadowed by the words, ‘‘the courts of one country are bound to abstain 
from sitting in judgment on the acts of another government done within 
its own territory.” More recently, the Court of Appeals, Salimoff & Co. 
v. Standard Oil Co., 262 N. Y. 220, 224, 186 N. E. 679, 681, has declared, 
‘‘The courts of one independent government will not sit in judgment upon 
the validity of the acts of another done within its own territory, even when 
such government ues and sells the property of an American citizen 
within lits boundaries.” . . . Thus our conclusions might well be the same 
whether we dealt with ihis abiem as one of state law . . . or federal law. 

However, we are constrained to make it clear that an issue concerned 
with a basic choice regarding the competence and function of the Judiciary 
and the National Executive in ordering our relationships with other mem- 
bers of the international community must be treated exclusively as an as- 
pect of federal law.’ It seems fair to assume that the Court did not have 
rules like the act of state doctrine in mind when it decided Erie R. Co. v. 
Tompkins. Soon thereafter, Professor Philip C. Jessup, now a judge of 
the International Court of Justice, recognized the potential dangers were 
Erie extended to legal problems affecting international relations.® He 
cautioned that rules of international law should not be left to divergent 
and perhaps parochial state interpretations. His basic rationale is equally 
applicable to the act of state doctrine. 

The |Court in the pre-Hrie act of state cases, although not burdened by 
the problem of the source of applicable law, used language sufficiently strong 
and broad-sweeping to suggest that state courts were not left free to de- 
velop their own doctrines (as they would have been had this Court merely 
been interpreting common law under Swift v. Tyson, supra). The Court 
of Appeals i in the first Bernstein case, supra, a diversity suit, plainly con- 
sidered the decisions of this Court, despite the intervention of Erte, to be 
controlling in regard to the act of state question, at the same time indi- 
cating! that New York law governed other aspects!of the case. We are 
not without other precedent for a determination that federal law governs; 
there are enclaves of federal judge-made law which bind the States. A 
national body of federal-court-built law has been held to have been con- 
templated by § 301 of the Labor Management Relations Act... Prin- 
ciples formulated by federal judicial law have been thought by duis Court 
to be necessary to protect uniquely federal interests . . Of course the 
federal interest guarded in all these cases is one the EN statement of 
which|is derived from a federal statute. Perhaps more directly on point 














TAH! least this is true when the Court limits the scope of judicial inguiry. We need 
not now consider whether a state court might, in certain circumstances, adhere to a 
more restrictive view concerning the scope of examination of foreign acts than that 
required by this Court. 

8 The Doctrine of Erie Railroad v. Tompkins Applied to International Law, 83 Am. 
J. Int’) L. 740 (1939). 


| 
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are the bodies of law applied between States over boundaries and in regard 
to the apportionment of interstate waters. 

In Hinderlider v. LaPlata River Co., 304 U. S. 92, 110, in an opinion 
handed down the same day as Erie id by the same author, Mr. Justice 
Brandeis, the Court declared, ‘‘For whether the water of an interstate 
stream must be apportioned between the two States is a question of 
‘federal common law’ upon which neither the statutes nor the decisions 
of either State can be conclusive.’’ Although the suit was between two 
private litigants and the relevant States could not be made parties, the 
Court considered itself free to determine the effect of an interstate com- 
pact regulating water apportionment. The decision implies that no State 
can undermine the federal interest in equitably apportioned interstate 
waters even if it deals with private parties. This would not mean that, 
absent a compact, the apportionment scheme could not be changed judici- 
ally or by Congress, but only that apportionment is a matter of federal 
law. ... The problems surrounding the act of state doctrine are, albeit for 
different reasons, as intrinsically federal as are those involved in water 
apportionment or boundary disputes. The considerations supporting ex- 
clusion of state authority here are much like those which led the Court 
in United States v. California, 332 U. S. 19, to hold that the Federal 
Government possessed paramount rights in submerged lands though within 
the three-mile limit of coastal States. We conclude that the scope of the 
act of state doctrine must be determined according to federal law.® 


VI. 


If the act of state doctrine is a principle of decision binding on federal 
and state courts alike but compelled by neither international law nor the 
Constitution, its continuing vitality depends on its capacity to reflect the 
proper distribution of functions between the judicial and political branches 
of the Government on matters bearing upon foreign affairs. It should be 
apparent that the greater the degree of codification or consensus concerning 
a particular area of international law, the more appropriate it is for the 
judiciary to render decisions regarding it, since the courts can then focus 
on the application of an agreed principle to circumstances of fact rather 
than on the sensitive task of establishing a principle not inconsistent with 
the national interest or with international justice. It is also evident that 
some aspects of international Jaw touch much more sharply on national 
nerves than do others; the less important the implications of an issue are for 
our foreign relations, the weaker the justification for exclusivity in the 
political branches. The balance of relevant considerations may also be 
shifted if the government which perpetrated the challenged act of state 


9 Various constitutional and statutory provisions indirectly support this determination, 
see U. 8. Const., Art. I, $8, els. 8, 10; Art. IL, §§2, 8; Art. OI, $2; 28 U. S. C. $§1251 
(a)(2), (b)(1), (b) (8), 1832 (a) (2), 1838, 1350-1351, by reflecting a concern for 
uniformity in this country’s dealings with foreign nations and indicating a desire to 
give matters of international significance to the jurisdiction of federal institutions. ... 
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is no longer in existence, as in the Bernstetn case, for the political interest 
of this, | country may, as a result, be measurably altered. Therefore, 
rather than laying down or reaffirming an inflexible and all-encompassing’ 
rule in this case, we decide only that the Judicial Branch will not examine 
the validity of a taking of property within its own territory by a foreign 
sovereign government, extant and recognized by this country at the time of 
suit, In the absence of a treaty or other unambiguous agreement regarding 
controlling legal principles, even if the complaint alleges that the taking 
violates customary international law. | 

There are few if any issues in international law today on which opinion 
seems to be so divided as the limitations on a State’s power to expropriate 
the property of aliens.1° There is, of course, authority, in international 
judicial and arbitral decisions, in the expressions of national governments, 
and among commentators for the view that a taking is improper under inter- 
national law if it is not for a public purpose, is discriminatory, or is with- 
out provision for prompt, adequate, and effective compensation. However, 
Communist countries, although they have in fact provided a degree of 
compensation after diplomatic efforts, commonly recognize no obligation 
on the part of the taking country. Certain representatives of the newly 
independent and underdeveloped countries have questioned whether rules of 
state responsibility toward aliens can bind nations that have not consented 
to them and it is argued that the traditionally articulated standards govern- 
ing expropriation of property reflect ‘‘imperialist’’ interests and are in- 
appropriate to the circumstances of emergent states. | 

The disagreement as to relevant international law standards reflects an 
even more basic divergence between the national interests of capital im- 
porting jand capital exporting nations and between the social ideologies of 
those countries that favor state control of a considerable portion of the 
means of production and those that adhere to a free enterprise system. 
It is difficult to imagine the courts of this country embarking on adjudica- 
tion in an area which touches more sensitively the practical and ideological 
goals of} the various members of the community of nations.” 

When! we consider the prospect of the courts characterizing foreign ex- 
propriafions, however justifiably, as invalid under international law and 
ineffective to pass title, the wisdom of the precedents is confirmed. While 
each of the leading cases in this Court may be argued jto be distinguishable 
on its facts from this one—Underhill because sovereign immunity provided 
an independent ground and Oetjen, Ricaud, and Shapleigh because there 
was actually no violation of international law—the plain implication of all 
these opinions, and the import of express statements in Oetjen... and 





10, . . (We do not, of course, mean to say that there is no international standard in 
this area; we conclude only that the matter is not meet for adjudication by domestic 
tribunals, 

11 There are, of course, areas of international law in which consensus as to standards 
is greater and which do not represent a battleground for conflicting ideologies. This 
desision in no way intimates that the courts of this country are broadly foreclosed from 
considering questions of international law. 





| 
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Shapleigh . . . is that the act of state doctrine is applicable even if inter- 
national law has been violated. In Ricaud, the one case of the three most 
plausibly involving an international law violation, the possibility of an ex- 
ception to the act of state doctrine was not discussed. Some commentators 
have concluded that it was not brought to the Court’s attention, but Justice 
Clarke delivered both Oetjen and Ricaud opinions, on the same day, so 
we can assume principles stated in the former were applicable to the latter 
case, 

The possible adverse consequences of a conclusion to the contrary of 
that implicit in these cases is highlighted by contrasting the practices of 
the political branch with the limitations of the judicial process in matters 
of this kind. Following an expropriation of any significance, the Execu- 
tive engages in diplomacy aimed to assure that United States citizens who 
are harmed are compensated fairly. Representing all claimants of this 
country, it will ofteri be able, either by bilateral or multilateral talks, by 
submission to the United Nations, or by the employment of economic and 
political sanctions, to achieve some degree of general redress. Judicial 
determinations of invalidity of title can, on the other hand, have only an 
occasional impact, since they depend on the fortuitous circumstance of the 
property in question being brought into this country.2 Such decisions 
would, if the acts involved were declared invalid, often be likely to give 
offense to the expropriating country; since the concept of territorial 
sovereignty is so deep seated, any state may resent the refusal of the 
courts of another sovereign to accord validity to acts within its territorial 
borders. Piecemeal dispositions of this sort involving the probability of 
affront to another state could seriously interfere with negotiations being 
carried on by the Executive Branch and might prevent or render less 
favorable the terms of an agreement that could otherwise be reached. Re- 
lations with third countries who have engaged in similar expropriations 
would not be immune from effect. 

The dangers of such adjudication are present regardless of whether the 
State Department has, as it did in this case, asserted that the relevant act 
violated international law. I£ the Executive Branch has undertaken ne- 
gotiations with an expropriating country, but has refrained from claims of 
violation of the Jaw of nations, a determination to that effect by a court 
might be regarded as a serious insult, while a finding of compliance with 
international law would greatly strengthen the bargaining hand of the 
other state with consequent detriment to American interests. 

Even if the State Department has proclaimed the impropriety of the ex- 
propriation, the stamp of approval of its view by a judicial tribunal, how- 
ever impartial, might increase any affront and the judicial decision might 
occur at a time, almost always well after the taking, when such an impact 
would be contrary to our national interest. Considerably more serious 


12 Tt is, of course, true that such determinations might influence others not to bring 
expropriated property into the country ... so their indirect impact might extend be- 
yond the actual invalidatigns of title, 
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and far-reaching consequences would flow from a judicial finding that 
international law standards had been met if that determination flew in the 
face of a State Department proclamation to the contrary. ‘When articu- 
lating principles of international law in its relations with other states, the 
Executive Branch speaks not only as an interpreter of generally accepted 
and traditional rules, as would the courts, but also as an advocate of stand- 
ards it believes desirable for the community of nations and protective of 
national concerns. In short, whatever way the matter is cut, the possibility 
of conflict between the Judicial and Executive Branches could hardly 
be avoided. 

Respondents contend that, even if there is not agreement regarding 
general standards for determining the validity of ‘expropriations, the 
alleged combination of retaliation, discrimination, and inadequate compen- 
sation makes it patently clear that this particular expropriation was in 
violation|of international law.7® If this view is accurate, it would still be 
unwise for the courts so to determine. Such a. decision now would re- 
quire the drawing of more difficult lines in subsequent cases and these 
would involve the possibility of conflict with the Executive view. Even 
if the courts avoided this course, either by presuming the validity of an 
act of state whenever the international law standard was thought unclear 
or by following the State Department declaration in such a situation, the 
very ression of judicial uncertainty might provide embarrassment to 
the Executive Branch. 

Another serious consequence of the exception pre sed by respondents 
would be to render uncertain titles in foreign commerce, with the possible 
consequence of altering the flow of international nee If the attitude 
of the United States courts were unclear, one buying! expropriated goods 
would not know if he could safely import them into this country. Even 
were talkings known to be invalid, one would have difficulty determining 
after goods had changed hands several times whether the particular articles 
in question were the product of an ineffective state act.” 


| 

18 Of course, to assist respondents in this suit such a determination would have to 
include a decision that for the purpose of judging this expropriation under international 
law C. A! V. is not to be regarded as Cuban and an acceptance of the principle that 
ee ai law provides other remedies for breaches of international standards of 
exproprial ion than suits for damages before international tribunals. ety 

14 This (possibility is consistent with the view that the deterrent effect of court in- 
validations would not ordinarily be great. If the expropriating ‘country could find other 
buyers for its products at roughly the same price, the deterrent effect might be minimal 
although patterns of trade would be significantly changed. 

15 Were respondents’ position adopted, the courts might be engaged in the difficult 
tasks of jascertaining the origin of fungible goods, of considering the effect of im- 
provements made in a third country on expropriated raw materials, and of determining 
the title to commodities subsequently grown on expropriated land or produced with 
expropriated machinery. 

By discouraging import to thia country by traders certain or apprehensive of non- 
recognition of ownership, judicial findings of invalidity of title might limit competition 
among sellers; did the excluded goods constitute a significant portion of the market, 
prices for United States purchasers might rise with a consequent economics burden on 
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Against the force of such considerations, we find respondents’ counter- 
vailing arguments quite unpersuasive. Their basic contention is that 
United States courts could make a significant contribution to the growth 
of international law, a contribution whose importance, it is said, would be 
magnified by the relative paucity of decisional law by international bodies. 
But given the fluidity of present world conditions, the effectiveness of such 
a patchwork approach toward the formulation of an acceptable body of 
law concerning state responsibility for expropriations is, to say the least, 
highly conjectural. Moreover, it rests upon the sanguine presupposition 
that the decisions of the courts of the world’s major capital exporting 
country and principal exponent of the free enterprise system would be 
accepted as disinterested expressions of sound legal principle by those 
adhering to widely different ideologies. 

It is contended that regardless of the fortuitous circumstances necessary 
for United States jurisdiction over a case involving a foreign act of state 
and the resultant isolated application to any expropriation program taken 
as a whole, it is the function of the courts to justly decide individual dis- 
putes before them. Perhaps the most typical act of state case involves the 
original owner or his assignee suing one not in association with the ex- 
propriating state who has had ‘‘title’’ transferred to him. But it is diff- 
cult to regard the claim of the original owner, who otherwise may be 
recompensed through diplomatic channels, as more demanding of judicial 
cognizance than the claim of title by the innocent third party purchaser, 
who, if the property is taken from him, is without any remedy. 

Respondents claim that the economic pressure resulting from the pro- 
posed exception to the act of state doctrine will materially add to the 
protection of United States investors. We are not convinced, even as- 
suming the relevance of this contention. Hxpropriations take place for a 
variety of reasons, political and ideological as well as economic. When 
one considers the variety of means possessed by this country to make 
secure foreign investment, the persuasive or coercive effect of judicial in- 
validation of acts of expropriation dwindles in comparison. The newly 
independent states are in need of continuing foreign investment; the 
creation of a climate unfavorable to such investment by wholesale con- 
fiscations may well work to their long-run economic disadvantage. Foreign 
aid given to many of these countries provides a powerful lever in the 
hands of the political branches to ensure fair treatment of United States 
nationals. Ultimately the sanctions of economic embargo and the freezing 
of assets in this country may be employed. Any country willing to brave 
any or all of these consequences is unlikely to be deterred by sporadic 
judicial decisions directly affecting only property brought to our shores. 
If the political branches are unwilling to exercise their ample powers to 
effect compensation, this reflects a judgment of the national interest 
which the judiciary would be ill advised to undermine indirectly. 

United States consumers. Balancing the undesirability of such a result against the 


likelihood of furthering other national concerns is plainly a function best left in the 
hands of the political branches. 
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It is suggested that if the act of state doctrine is applicable to violations 
of international law, it should only be so when the, Executive Branch 
expressly: stipulates that it does not wish the courts to pass on the 
question of validity. See Association of the Bar of the City of New York, 
Committee on International Law, A Reconsideration of the Act of State 
Doctrine in United States Courts (1959). We should be slow to reject the 
representations of the Government that such a reversal of the Bernstein 
principle would work serious inroads on the maximum effectiveness of 
United States diplomacy. Often the State Department’ will wish to refrain 
from taking an official position, particularly at a moment that would be 
dictated by the development of private litigation but might be inopportune 
diplomatically. Adverse domestic consequences might flow from an official 
stand which could be assuaged, if at all, only by revealing matters best 
kept secret. Of course, a relevant consideration for the State Department 
would be the position contemplated in the court to Hear the case. It is 
highly questionable whether the examination of validity by the judiciary 
should depend on an educated guess by the Hixecutive 4s to probable result 
and, at any rate, should a prediction be wrong, the Executive might be 
embarrassed in its dealings with other countries. We do not now pass 
on the Bernstein exception, but even if it were deemed valid, its sug- 
gested extension is unwarranted. 

However offensive to the public policy of this country and its constituent 
States an expropriation of this kind may be, we conclude that both the 
national| interest and progress toward the goal of establishing the rule of 
law among nations are best served by maintaining intact the act of state 
doctrine} in this realm of its application. 


VII. 


Finally, we must determine whether Cuba’s status as a plaintiff in this 
case dictates a result at variance with the conclusions reached above. If 
the Court were to distinguish between suits brought by sovereign states and 
those of assignees, the rule would have little effect unless a careful ex- 
amination were made in each case to determine if the private party suing 
had taken property in good faith. Such an inquiry would be exceptionally 
difficult; since the relevant transaction would almost invariably have oc- 
curred outside our borders. If such an investigation were deemed irrele- 
vant, a state could always assign its claim. 

It is true that the problem of security of title is not directly presented 
in the instance of a sovereign plaintiff, although were such a plaintiff de- 
nied relief, it would ship its goods elsewhere, thereby creating an alteration 
in the flow of trade. The sensitivity in regard to foreign relations and the 
possibility of embarrassment of the Executive are, of course, heightened by, 
the presence of a sovereign plaintiff. The rebuke to a recognized power 
would be more pointed were it a suitor in our courts. In discussing the 
rule against enforcement of foreign penal and revenue laws, the High 
Court of Justice in Hire, Peter Buchanan Lid. v. McVey, [1955] A. C. 516, 
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529-530, aff’d, ġid., at 580, emphasized that its justification was in large 
degree the desire to avoid embarrassing another state by scrutinizing its 
penal and revenue laws. Although that rule presumes invalidity in the 
forum whereas the act of state principle presumes the contrary, the doc- 
trines have a common rationale, a rationale that negates the wisdom of 
discarding the act of state rule when the plaintiff is a state which is not 
seeking enforcement of a public act. 

Certainly the distinction proposed would sanction self-help remedies, 
something hardly conducive to a peaceful international order. Had Farr, 
Whitlock not converted the bills of lading, or alternatively breached its 
contract, Cuba could have relied on the act of state doctrine in defense of a 
claim brought by ©. A. V. for the proceeds. It would be anomalous to 
preclude reliance on the act of state doctrine because of Farr, Whitlock’s 
unilateral activities, however justified such action may have been under 
the circumstances. 

Respondents offer another theory for treating the case differently be- 
cause of Cuba’s participation. It is claimed that the forum should simply 
apply its own Jaw to all the relevant transactions. An analogy is drawn 
to the area of sovereign immunity, National City Bank v. Republic of 
China, 348 U. S. 356, in which, if a foreign country seeks redress in our 
courts, counterclaims are permissible. But immunity relates to the pre- 
rogative right not to have sovereign property subject to suit; fairness has 
been thought to require that when the sovereign seeks recovery, it be 
subject to legitimate counterclaims against it. The act of state doctrine, 
however, although it shares with the immunity doctrine a respect for 
sovereign states, concerns the limits for determining the validity of an 
otherwise applicable rule of law. It is plain that if a recognized govern- 
ment sued on a contract with a United States citizen, concededly legitimate 
by the locus of its making, performance, and most significant contacts, the 
forum would not apply its own substantive law of contracts. Since the 
act of state doctrine reflects the desirability of presuming the relevant 
transaction valid, the same result follows; the forum may not apply its 
local law regarding foreign expropriations. 

Since the act of state doctrine proscribes a challenge to the validity of 
the Cuban expropriation decree in this case, any counterclaim based on 
asserted invalidity must fail. Whether a theory of conversion or breach 
of contract is the proper cause of action under New York law, the presumed 
validity of the expropriation is unaffected. Although we discern no re- 
maining litigable issues of fact in this case, the District Court may hear 
and decide them if they develop. 

The judgment of the Court of Appeals is reversed and the case is 
remanded to the District Court for proceedings consistent with this opinion. 

It 48 so ordered. 


Mr. Justice Warre, dissenting. 
I am dismayed that the Court has, with one broad stroke, declared the 
ascertainment and application of international law beyond the competence 
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of the courts of the United States in a large and important category of 
cases. I am also disappointed in the Court’s declaration that the acts of a 
sovereign state with regard to the property of aliens within its borders 
are beyond the reach of international law in the courts of this country. 
However clearly established that law may be, a sovereign may violate it 
with impunity, except insofar as the political branches of the government 
may provide a remedy. This backward looking doctrine, never before 
declared in this Court, is carried a disconcerting step further: not only are 
the courts powerless to question acts of state proscribed by international 
law but they are likewise powerless to refuse to adjudicate the claim 
founded upon a foreign law; they must render judgment and thereby 
validate the lawless act. Since the Court expressly extends its ruling to 
all acts of state expropriating property, however clearly inconsistent with 
the international community, all discriminatory expropriations of the prop- 
erty of aliens, as for example the taking of properties of persons belonging 
to certain races, religions or nationalities, are entitled to automatic valida- 
tion in the courts of the United States. No other civilized country has 
found such a rigid rule necessary for the survival of the executive branch of 
its government; the executive of no other government seems to require such 
insulation from international law adjudications in its courts; and no other 
judiciary is apparently so incompetent to ascertain and apply international 
law. 

I do not believe that the act of state doctrine, as judicially fashioned 
in this Court, and the reasons underlying it, require American courts to 
decide cases in disregard of international law and of the rights of litigants 
to a full determination on the merits. 


1 The courts of the following countries, among others, and their territories have ex- 
amined a fully ‘‘executed’’ foreign act of state expropriating property [citing cases 
from England, Netherlands, Germany, Japan, Italy and France]. 

The Court does not refer to any country which has applied the act of state doctrine 
in a case where a substantial international law issue is sought to be raised by an alien 
whose property has been expropriated. This country and this Court stand alone among 
the civilized nations of the world in ruling that such an issue is not cognizable in a 
court of law. 

The Court notes that the courts of both New York and Great Britain have articulated 
the act of state doctrine in broad language similar to that used by this Court in 
Onderhttl ... and from this it infers that these courts recognize no international 
law exception to the act of state doctrine. The cases relied on by the Court involved 
no international law issue. For in these cases the party objecting to the validity of 
the foreign act was a citizen of the foreign state. It is significant that courts of both 
New York and Great Britain, in apparently the first cases in which an international 
law issue was squarely posed, ruled that the act of state doctrine was no bar to ex- 
amination of the validity of the foreign act. Anglo-Irantan O41 Co. v. Jaffrate (The 
Rose Mary), [1953] Int'l L. Rep. 316 (Aden Sup. Ct.): ‘*[T]he Iranian Laws of 1961 
were invalid by international law, for, by them, the property of the company was ex- 
propriated without any compensation.’’ Sulyok v. Pensinteseti Kospont Budapest, 
279 App. Div. 528, 111 N. Y.8. 2d 75, aff’d, 804 N. Y. 704, 107 N.E. 2d 604 (foreign 
expropriation of intangible property denied effect as contrary to New York publie 
policy). 
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I. 


Prior decisions of this Court in which the act of state doctrine was 
deemed controlling do not support the assertion that foreign acts of state 
must be enforced or recognized or applied in American courts when they 
violate the law of nations. These cases do hold that a foreign act of state 
applied to persons or property within its borders may not be denied effect 
in our courts on the ground that it violates the publie policy of the forum. 
Also the broad language in some of these cases does evince an attitude of 
caution and self-imposed restraint in dealing with the laws of a foreign 
nation. But violations of international law were either not presented in 
these cases, because the parties or predecessors in title were nationals of the 
acting state, or the claimed violation was insubstantial in light of the facts 
presented to the Court and the principles of international law applicable 
at the time.? These cases do not strongly imply or even suggest that the 


2In one of the earliest decisions of this Court even arguably invoking the act of 
state doctrine, Hudson v. Guestter, 4 Cranch 293, Chief Justice Marshall held that the 
validity of a seizure by a foreign power of a vessel within the jurisdiction of the 
sentencing court could not be reviewed ‘‘unless the court passing the sentence loses its 
jurisdiction by some circumstance whioh the law of nations can notice.’’ (Emphasis 
added.) Underhill v. Hernandez, 168 U. 8. 250, where the Court stated the act of state 
doctrine in its oft quoted form, was a suit in tort by an American citizen against an 
officer of the Venezuelan Government for an unlawful detention and compelled operation 
of the plaintiff’s water facilities during the course of a revolution in that country. Well- 
established principles of immunity precluded the plaintiff’s suit, and this was one of 
the grounds for dismissal. However, as noted above, the Court did invoke the act of 
state doctrine in dismissing the suit and arguably the forced detention of a foreign 
citizen posed a claim cognizable under international law. But the Court did not ignore 
this possibility of a violation of international law; rather in distinguishing cases in- 
volving arrests by military authorities in the absence of war and those concerning the 
right of revolutionary bodies to interfere with commerce, the Court passed on the 
merits of plaintiff ’s claim under international law and deemed the claim without merit 
under then existing doctrines. ‘‘[A]ets of legitimate warfare cannot be made the basis 
of individual liability.’’ (Emphasis added.) 168 U. 8., at 268. Indeed the Court 
cited Dow v. Johnson, 100 U. 8. 158, a suit arising from seizures by American officers in 
the South during the Civil War, in which it was held without any reliance on the act of 
state doctrine that the law of nations precluded making acta of legitimate warfare a 
basis for liability after the cessation of hostilities, and Ford v. Surget, 97 U. 8. 594, 
which held an officer of the Confederacy immune from damages for the destruction of 
property during the war. American Banana Co. v. United Fruit Co., 213 U. B. 347, a 
case often invoked for the blanket prohibition of the act of state doctrine, held only 
that the antitrust laws did not extend to acts committed by a private individual in a 
foreign country with the assistance of a foreign government. Most of the language 
in that case is in response to the issue of how far legislative jurisdiction should be pre- 
sumed to extend in the absence of an express declaration. The Court held that the 
ordinary understandings of sovereignty warranted the proposition that conduct of an 
American citizen should ordinarily be adjudged under the law where the acta occurred. 
Rather than ignoring international Jaw, the law of nations was relied on for this rule 
of statutory construction. : 

More directly on point are the Mexican selzures passed upon in Oetjen .. . 246 U. 8. 
297, and Ricaud . . . 246 U. S. 304. In Oetjen the plaintiff claimed title from a Mexi- 
can owner who was divested of his property during the Mexican revolution. The terms of 
the expropriation are not clear, but it appears that a promise of compensation was made 
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Court would woodenly apply the act of state doctrine and grant enforce- 
ment to a foreign act where the act was a clear and flagrant violation of 
international law, as the District Court and the Court of Appeals have 
found in respect to the Cuban law challenged herein. 193 F. Supp. 375, 
aff’d, 307 F. 2d 845. 


i. 


Though not a principle of international law, the doctrine of restraint, as 
formulated by this Court, has its roots in sound policy reasons, and it is to 
these we must turn to decide whether the act of state doctrine should be 
extended to cover wrongs cognizable under international law. 

Whatever may be said to constitute an act of state, our decisions make 
clear that the doctrine of nonreview ordinarily applies to foreign laws 
affecting tangible property located within the territory of a government 
which is recognized by the United States. Oetjen v. Central Leather COo., 











by the revolutionary government and that the property was to be used for the war 
effort. The only international law issue arguably present in the case was by virtue 
of a treaty of [stc] the Hague Convention, to which both Mexico and the United States 
were signatories, governing customs of war on land; although the Court did not rest the 
decision on the treaty, it took care to point out that this seizure was probably lawful 
under the treaty as a compelled contribution in time of war for the needa of the 
oceupying army. Moreover, the Court stressed the fact that the title challenged was 
derived from a Mexican law governing the relations between the Mexican Government 
and Mexican citizens. Aside from the citizenship of the plaintiff’s predecessor in title, 
the property seized was to satisfy an assessment of the revolutionary government which 
the Mexican owner had failed to pay. It is doubtful that this measure, even as applied 
to non-Mexicans, would constitute a violation of international law. Dow v. Johnson, 
supra. In Ricaud the titleholder was an American and the Court deemed this difference 
irrelevant ‘‘for the reasons given’’ in Oetjen. In Ricaud there was a promise to pay 
for the property seized during the revolution upon the cessation of hostilities and the 
seizure was to meet exigencies created by the revolution, which was permissible under the 
provisions of the Hague Convention considered in Oetjen. This declaration of legality 
in the Hague Convention, and the international rules of war on seizures, rendered the 
allegation of an international law violation in Ricaud sufficiently frivolous so that con- 
sideration on the merits was unnecessary. The sole question presented in Shapleigh v. 
Mier, 299 U. S. 468, concerned the legality of certain action under Mexican law, and the 
parties expressly declined to press the question of legality under international law. And 
the Court’s language in that case—‘‘For wrongs of that order the remedy to be followed 
is slong the channels of diplomasy’’—must be read against the background of an 
arbitral claims commission that had been set up to determine compensation for claim- 
ants in the position of Shapleigh, [of] the existence of which the Court was well aware. 
[A] tribunal is in existence, the International Claims Commission, established by 
convention between the United States and Mexico, to which the plaintiffs are at liberty 
to submit and have long ago submitted a claim for reparation’? 299 U. S., at 471. 

In the other cases cited in the Court’s opinion, ante [Sec. IV above], the act of state 
doctrine was not even peripherally involved; the law applicable in both United States v. 
Belmont, 301 U. B. 824, and United States v. Pink, 815 U. 8. 208, was a compact between 
the United States and Russia regarding the effect of Russian nationalization decrees on 
property located in the United States. No one seriously argued that the act of state 
doctrine precludes reliance on a binational compact dealing with the effect to be afforded 
or denied a foreign act of state. 
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246 U. 8. 297; Ricaud v. American Metal Co., 246 U. S. 304. This - 
judicially fashioned doctrine of nonreview is a corollary of the principle 
that ordinarily a state has jurisdiction to prescribe the rules governing 
the title to property within its territorial sovereignty ... a principle re- 
flected in the conflicts of law rule, adopted in virtually all nations, that the 
lex loci is the law governing title to property. This conflicts rule would 
have been enough in itself to have controlled the outcome of most of the 
act of state cases decided by this Court. Both of these rules rest on the 
_ deeply imbedded postulate in international law of the territorial supremacy 
of the sovereign, a postulate that has been characterized as the touchstone 
of private and public international law. That the act of state doctrine is 
rooted in a well-established concept of international law is evidenced by 
the practice of other countries. These countries, without employing any 
act of state doctrine, afford substantial respect to acts of foreign states 
occurring within their territorial confines. Our act of state doctrine, as 
formulated in past decisions of the Court, carries the territorial concept 
one step further. It precludes a challenge to the validity of foreign law 
on the ordinary conflicts ground of repugnancy to the public policy of the 
forum. Against the objection that the foreign act violates domestic public 
policy, it has been said that the foreign law provides the rule of decision, 
where the lex loci rule would so indicate, in American courts... . 

The reasons that underlie the deference afforded to foreign acts affecting 
property in the acting country are several; such deference reflects an 
effort to maintain a certain stability and predictability in transnational 
transactions, to avoid friction between nations, to encourage settlement of 
these disputes through diplomatic means and to avoid interference with the 
executive control of foreign relations. But to adduce sound reasons for a 
policy of nonreview is not to resolve the problem at hand but to delineate 
some of the considerations that are pertinent to its resolution. 

Contrary to the assumption underlying the Court’s opinion, these con- 
siderations are relative, their strength varies from case to case and they 
are by no means controlling in all litigation involving the public acts of a 
foreign government. This is made abundantly clear by numerous cases in 
which the validity of a foreign act of state is drawn in question and in 
which these identical considerations are present in the same or a greater 
degree. American courts have denied recognition or effect to foreign law, 
otherwise applicable under the conflicts rules of the forum, to many foreign 
laws where these laws are deeply inconsistent with the policy of the forum, 
notwithstanding that these laws were of obvious political and social im- 
portance to the acting country. For example, foreign confiscatory decrees 
purporting to divest nationals and corporations of the foreign sovereign 
of property located in the United States uniformly have been denied effect 
in our courts, including this Court; courts continued to recognize private 
property rights of Russian corporations owning property within the 
United States long after the Russian Government, recognized by the United 
States, confiscated all such property and had rescinded the laws on which 
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corporate identity depended.” Furthermore, our courts customarily refuse 
to enforce the revenue and penal laws of a foreign state, since no country 
has an obligation to further the governmental interests of a foreign sov- 
ereign. And the judgments of foreign courts are denied conclusive or 
prima facie effect where the judgment is based on a statute unenforceable 
in the forum, where the procedures of the rendering court markedly depart 
from our notions of fair procedure, and generally where enforcement would 
be contrary to the public policy of the forum. These cases demonstrate that 
our courts have never been bound to pay unlimited deference to foreign acts 
of state, defined as an act or law in which the sovereign’s governmental in- 
terest is involved; they simultaneously cast doubt on the proposition that 
the additional element in the case at bar, that the property may have been 
within the territorial confines of Cuba when the expropriation decree was 
promulgated, requires automatic deference to the decree, regardless of 
whether the foreign act violates international law.‘ 


3. .. James ¢ Co. v. Second Russian Ins. Co., 239 N. Y. 248, 146 N.E. 369; Sokoloff 
v. National City Bank, 239 N. Y. 158, 145 N. E. 917; 4/8 Mertlaid ¢ Co. v. Chase 
Nat’l Bank, 189 Mise. 285, 71 N, Y. S. 2d 377 (Sup. Ct. N. Y¥.). See also Compania 
Ron Bacardi v. Bank of Nova Sootia, 193 F. Supp. 814 (D. C. 8. D. N. Y.) (normal 
conflicts rule superseded by a national policy against recognition of Cuban confiscatory 
decreas). 

Similarly, it has been held that nationalization of shares of a foreign corporation or 
partnership owning property in the United States will not affect the title of former 
shareholders or partners; the prior owners are deemed to retain their equitable rights in 
assets located in the United States... . The acts of a belligerent oceupant of a friendly 
nation in respect to contracts made within the occupied nation have been denied ap- 
plication in our courts. ... 

4The Court attempts to distinguish between these foreign acta on the ground that 
all foreign penal and revenue and perhaps other publie laws are irrebuttably presumed 
invalid to avoid the embarrassment stemming from examination of some acts and that all 
foreign expropriations are presumed valid for the same reason. This distinction fails 
to explain why it may be more embarrassing to refuse recognition to an extraterritorial 
confiscatory law directed at nationals of the confiscating state than it would be to 
refuse effect to a territorial confiscatory law. From the viewpoint of the confiscating 
state, the need to affect property beyond its borders may be as significant as the need 
to take title to property within its borders. And it would appear more offensive to 
notions of sovereignty for an American court to deny enforcement of a foreign law 
because it is deemed contrary to justice, morals, or public policy, than to deny enforce- 
ment because of principles of international law. It will not do to say that the foreign 
state has no jurisdiction to affect title to property beyond its borders, since other juris- 
dietional bases, such as citizenship, are invariably present. But for the policy of the 
forum state, doubtless the foreign law would be given effect under ordinary conflict 
principles. Compare Sokoloff v. National City Bank, 239 N. Y. 158, 145 N. E. 917; 
Second Russian Ins. Co. v. Miter, 297 F. 404 (O. A. 2d Cir.) with Werfel v. Zivno- 
stenska Banka, 260 App. Div. 747, 23 N. Y. S. 2d 1001. 

The refusal to enforce foreign penal and tax laws and foreign judgments is wholly at 
odds with the presumption of validity and requirement of enforcement under the act 
of state doctrine; the political realms of the acting country are clearly involved, the 
enacting country has a large stake in the decision, and when enforcement is against 
nationals of the enacting country, Jurisdictional bases are clearly present. Moreover, 
it is difficult, conceptually or otherwise, to distinguish between the situation where a 
tax judgment secured in a foreign country against one who is in the country at the 
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III. 


I start with what I thought to be unassailable propositions: that our 
courts are obliged to determine controversies on their merits, in accordance 
with the applicable law; and that part of the law American courts are 
bound to administer is international law. 

Article III, §2 of the Constitution states that ‘‘[t]he judicial Power 
shall extend to all Cases .. . affecting Ambassadors, other publie Min- 
isters and Consuls ;—to all Cases of admiralty and maritime Jurisdiction ;— 
to Controversies . . . between a State, or the Citizens thereof, and foreign 
States, Citizens or Subjects.” And §1332 of the Judicial Code gives 
the courts jurisdiction over all civil actions between citizens of a State and 
foreign states or citizens or subjects thereof. The doctrine that the law of 
nations is a part of the law of the land, originally formulated in England 
and brought to America as part of our legal heritage, is reflected in the 
debates during the Constitutional Convention and in the Constitution 
itself. This Court has time and again effectuated the clear understanding 
of the Framers, as embodied in the Constitution, by applying the law of 
nations to resolve cages and controversies. As stated in The Paquete 
Habana, 175 U. S. 677, 700, ‘‘ [i]nternational law is part of our law, and 
must be ascertained and administered by the courts of justice of appropri- 
ate jurisdiction, as often as questions of right depending upon it are duly 
presented for their determination.” Principles of international law have 
been applied in our courts to resolve controversies not merely because they 
provide a convenient rule for decision but because they represent a con- 
sensus among civilized nations on the proper ordering of relations between 
nations and the citizens thereof. Fundamental fairness to litigants as 
well as the interest in stability of relationships and preservation of reason- 
able expectations call for their application whenever international law is 
controlling in a case or controversy. 

The relevance of international law to a just resolution of this case is 
apparent from the impact of international law on other aspects of this 
controversy. Indeed it is only because of the application of international 
rules to resolve other issues that the act of state doctrine becomes the 
determinative issue in this case. The basic rule that the law of the situs 








time of judgment is presented to an American court and the situation where a con- 
fiscatory decree is sought to be enforced in American courts. 

ë This intention was reflected and implemented in the Articles of the Constitution. 
Article I, § 8 empowers the Congress ‘‘[t]o define and punish Piracies and Felonies com- 
mitted on the high Seas, and Offences against the Law of Nations.’’ Article ITI, §2 
extends the judicial power ‘‘to all Cases, in Law and Equity, arising under this Consti- 
tation, the Laws of the United States, and Treaties made, or which shall be made, under 
their Authority;—to all Cases affecting Ambassadors, other public Ministers and 
Conauls;—to all Cases of admiralty and maritime Jurisdiction;—to Controversies to 
which the United States shall be a Party;—-to Controversies between two or more 
States;—between a State and Citizens of another State;—-between Citizens of different 
States;—between Citizens of the same State claiming Lands under Grants of different 
States, and between a State, or the Citizens thereof, and foreign States, Citizens or 
Subjects.’’ 
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of property is the proper law to be applied in determining title in other 
forums, whether styled a rule of private international law or domestic 
conflict of law, is rooted in concepts firmly embedded in a consensus of 
nations on territorial sovereignty. Without such a consensus and the con- 
flicts rule derived therefrom, the question of whether Cuba’s decree can 
be measured against the norms of international law would never arise in 
this litigation, since then a court presumably would be free to apply its 
own rules governing the acquisition of title to property. Furthermore, the 
contention that the sugar in question was within the territorial confines of 
Cuba when the Cuban decree was enacted itself rests on widely accepted 
principles of international law, namely, that the bays or inlets contiguous 
to a country are within its boundaries and that territorial jurisdiction ex- 
tends at least three miles beyond these boundaries. See Oppenheim, Inter- 
national Law §§186, 190-191 (Lauterpacht, 8th ed. 1955). Without these 
rules derived from international law, this confiscation could be character- 
ized as extraterritorial and therefore—-unless the Court also intends to 
change this rule—subject to the public policy test traditionally applied 
to extraterritorial takings of property, even though embarrassing to foreign 
affairs. Further, in response to the contention that title to the sugar 
had already passed to Farr, Whitlock by virtue of the contract with C.A.V. 
when the nationalization decree took effect, it was held below that under 
“ihe law merchant common to civilized countries’ (emphasis supplied) 
Farr could not acquire title to the shipment until payment was made in 
New York. Thus the central issue in this litigation is posed only because 
of numerous other applications of the law of nations and domestic rules 
derived therefrom in respect to subsidiary, but otherwise controlling, legal 
issues in the controversy. 

The Court accepts the application of rules of international law to other 
aspects of this litigation, accepts the relevance of international law in other 
cases and announces that when there is an appropriate degree of ‘‘con- 
sensus concerning a particular area of international law, the more appropri- 
ate it is for the judiciary to render decisions regarding it, since the courts 
can then focus on the application of an agreed principle to cireumstances 
of fact rather than on the sensitive task of establishing a principle not in- 
consistent with the national interest or with international justice.” ... 
The Court then, rather lightly in my view, dispenses with its obliga- 
tion to resolve controversies in accordance with ‘‘international justice” 
and the ‘‘national interest” by assuming and declaring that there are no 
areas of agreement between nations in respect to expropriations. There 
may not be, but without critical examination, which the Court fails to 
provide, I would not conclude that a confiscatory taking which discrimi- 
nates against nationals of another country to retaliate against the govern- 
ment of that country falls within that area of issues in international law 
“on which opinion seems to be so divided.’ Nor would I assume, as the 
ironclad rule of the Court necessarily implies, that there is not likely to 
be a consensus among nations in this area, as for example upon the illegality 
of discriminatory takings of alien property based upon race, religion or 
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nationality. But most of all I would not declare that even if there were a 
clear consensus in the international community, the courts must close 
their eyes to a lawless act and validate the transgression by rendering 
judgment for the foreign state at its own request. This is an unfortunate 
declaration for this Court to make. It is, of course, wholly inconsistent 
with the premise from which the Court starts, and, under it, banishment of 
international law from the courts is complete and final in cases like this. 
I cannot so cavalierly ignore the obligations of a court to dispense justice 
to the litigants before it.® 


IV. 


The reasons for nonreview, based as they are on traditional concepts 
of territorial sovereignty, lose much of their force when the foreign act 
of state is shown to be a violation of international law. All legitimate 
exercises of sovereign power, whether territorial or otherwise, should be 
exercised consistent with rules of international law, including those rules 
which mark the bounds of lawful state action against aliens or their prop- 
erty located within the territorial confines of the foreign state. Although 
a state may reasonably expect that the validity of its laws operating on 
property within its jurisdiction will not be defined by local notions of 
public policy of numerous other states (although a different situation may 
well be presented when courts of another state are asked to lend their 
enforcement machinery to effectuate the foreign act), it cannot with 
impunity ignore the rules governing the conduct of all nations and expect 
that other nations and tribunals will view their acts as within the per- 
missible scope of territorial sovereignty. Contrariwise, to refuse inquiry 
into the question of whether norms of the international community have 
been contravened by the act of state under review would seem to deny the 
existence or purport of such norms, a view that seems inconsistent with 


6 In the only reference in the Court’s opinion to fairness between the litigants, and a 
court’s obligation to resolve disputes justly ...the Court quickly disposes of 
this consideration by assuming that the typical act of state case is between an original 
owner and an ‘‘innocent’’ purchaser, so that it is not unjust to leave the purchaser’s 
title undisturbed by applying the act of state doctrine. Beside the obvious fact that 
this assumption is wholly inapplicable to the case where the foreign sovereign itself 
or its agent seeks to have its title validated in our courts—the case at bar—it is far 
from apparent that most cases represent suits between the original owner and an 
innocent purchaser. The ‘‘innocence’’ of a purchaser who buys goods from a govern- 
ment with knowledge that possession or apparent title was derived from an act patently 
in violation of international law is highly questionable. More fundamentally, doctrimes 
of commercial law designed to protect the title of a bona fide purchaser can serve to 
resolve this question without reliance upon a broad irrebuttable presumption of 
validity. 

T Another situation was also presented by the Nazi decrees challenged in the Bern- 
stein litigation; these racial and religious expropriations, while involving nationals of the 
foreign state and therefore customarily not cognizable under international law, had been 
condemned in multinational agreements and declarations as crimes against humanity. 
The acts could thus be measured in local courts against widely held principle rather than 
judged by the parochial views of the forum. 
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the role of international law in ordering the relations between nations. 
Finally, the impartial application of international law would not only be 
an affirmation of the existence and binding effect of international rules of 
order, but also a refutation of the notion that this body of law consists of 
no more than the divergent and parochial views of the capital importing 
and exporting nations, the socialist and free-enterprise nations. 

The Court puts these considerations to rest with the assumption that the 
decisions of the courts ‘‘of the world’s major capital exporting country 
and principal exponent of the free enterprise system’’ would hardly be 
accepted as impartial expressions of sound legal principle. The assump- 
tion, if sound, would apply to any other problem arising from transactions 
that cross state lines and is tantamount to a declaration excusing this 
Court from any future consequential role in the clarification and appli- 
cation of international law. .. . This declaration ignores the historic role 
which this Court and other American courts have played in applying and 
maintaining principles of international law. 

Of course, there are many unsettled areas of international law, as there 
are with domestic law, and these areas present sensitive problems of ac- 
commodating the interests of nations that subscribe to divergent economic 
and political systems. It may be that certain nationalizations of property 
for a public purpose fall within this area. Also, it may be that domestic 
courts, a8 compared to international tribunals, or arbitral commissions, 
have a different and less active role to play in formulating new rules of 
international law or in choosing between rales not yet adhered to by any 
substantial group of nations. Where a clear violation of international law 
is not demonstrated, I would agree that principles of comity underlying 
the act of state doctrine warrant recognition and enforcement of the 
foreign act. But none of these considerations relieve a court of the obliga- 
tion to make an inquiry into the validity of the foreign act, none of them 
warrant a flat rule of no inquiry at all. The vice of the act of state 
doctrine, as formulated by the Court and applied in this case, where the 
decree is alleged not only to be confiscatory but also retaliatory and dis- 
criminatory and found by two courts to be a flagrant violation of inter- 
national law, is that it precludes any such examination and proscribes any 
decision on whether Cuban Law No. 851 contravenes an accepted principle 
of international law. 

The other objections to reviewing the act challenged herein, save for 
the alleged interference with the executive’s conduct of foreign affairs, 
seem without substance, both in theory and as applied to the facts of the 
instant case. The achievement of a minimum amount of stability and 
predictability in international commercial transactions is not assured by a 
rule of nonreviewability which permits any act of a foreign state, regardless 
of its validity under international law, to pass muster in the courts of other 
states. The very act of a foreign state against aliens which contravenes 
rules of international law, the purpose of which is to support and foster an 
order upon which people: can rely, is at odds with the achievement of 
stability and predictability in international transactions. And the infre- 
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quency of cases in American courts involving foreign acts of state chal- 
lenged as invalid under international law furnishes no basis at all for 
treating the matter as unimportant and for erecting the rule the Court 
announces today.’ 

There is also the contention that the act of state doctrine serves to 
channel these disputes through the processes designed to rectify wrongs of 
an international magnitude, see Oetjen v. Central Leather Co., supra; Shap- 
leigh v. Mier, supra; the result of the doctrine, it is said, requires an alien 
to seek relief in the courts or through the executive of the expropriating 
country, to seek relief through diplomatic channels of his own country and 
to seek review in an international tribunal. These are factors an Ameri- 
can court should consider when asked to examine a foreign act of state, 
although the availability and effectiveness of these modes of accommoda- 
tion may more often be illusory than real. Where alternative modes are 
available and are likely to be effective, our courts might well stay their 
hand and direct a litigant to exhaust or attempt to utilize them before 
adjudicating the validity of the foreign act of state. But the possibility of 
alternative remedies, without more, is frail support for a rule of automatic 
deference to the foreign act in all cases. The Court’s rule is peculiarly 
inappropriate in the instant case, where no one has argued that C.A.V. can 
obtain relief in the courts of Cuba, where the United States has broken off 
diplomatic relations with Cuba, and where the United States, although pro- 
testing the illegality of the Cuban decrees, has not sought to institute any 
action against Cuba in an international tribunal. 


V. 


There remains for consideration the relationship between the act of 
state doctrine and the power of the executive over matters touching upon 
the foreign affairs of the nation. It is urged that the act of state doctrine 
is a necessary corollary of the executive’s authority to direct the foreign 
relations of the United States and accordingly any exception in the doc- 
trine, even if limited to clear violations of international law, would impede 


8 The Court argues that an international law exception to the act of state doctrine 
would fail to deter violations of international law, since judicial intervention would at 
best be sporadic. At the same time, proceeding on a contradictory assumption as to 
the impact of such an exception, the Court argues that the exception would render 
titles uncertain and upset the flow of international trade. The Court attempts to 
reconcile these conclusions by distinguishing between ‘‘direst’’ and ‘indirect’? im- 
pacts of a declaration of invalidity, and by assuming that the exporting nation need 
only find other buyers for its products at the same price. From the point of view of the 
exporting nation, the distinction between indirect and direct impact is meaningless, and 
the facile assumption that other buyers at the same price are available and the further 
unstated assumption that purchase price is the only pertinent consideration to the ex- 
porting country are based on an oversimplified view of international trade. 

There is no evidence that either the absence of an act of state doctrine in the law of 
numerous European countries or the uncertainty of our own Jaw on this question until 
today’s decision has worked havoc with titles in international commerce or presented the 
nice questions the Court sets out ... or has substantially affected the flow of inter- 
national commerce. 
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or embarrass the executive in discharging his constitutional responsibilities. 
Thus, according to the Court, even if principles of comity do not preclude 
inquiry into the validity of a foreign act under international law, due ré- 
gard for the executive function forbids such examination in the courts. 

Without doubt political matters in the realm of foreign affairs are within 
the exclusive domain of the Executive Branch, as, for example, issues for 
which there are no available standards or which are textually committed 
by the Constitution to the executive. But this is far from saying that the 
Constitution vests in the executive exclusive absolute control of foreign 
affairs or that the validity of a foreign act of state is necessarily a political 
question. International law, as well as a treaty or executive agreement, 
see United States v. Pink, 315 U. 8. 203, provides an ascertainable standard 
for adjudicating the validity of some foreign acts, and courts are competent 
to apply this body of law, notwithstanding that there may be some cases 
where comity dictates giving effect to the foreign act because it is not 
clearly condemned under generally accepted principles of international law. 
And it cannot be contended that the Constitution allocates this area to 
the exclusive jurisdiction of the executive, for the judicial power is ex- 
pressly extended by that document to controversies between aliens and 
citizens or States, aliens and aliens, and foreign states and American citi- 
zens or States. 

A valid statute, treaty or executive agreement could, I assume, confine 
the power of federal courts to review or award relief in respect of foreign 
acts or otherwise displace international law as the rule of decision. I 
would not disregard a declaration by the Secretary of State or the President 
that an adjudication in the courts of the validity of a foreign expropria- 
tion would impede relations between the United States and the foreign 
government or the settlement of the controversy through diplomatic 
channels. But I reject the presumption that these undesirable conse- 
quences would follow from adjudication in every case, regardless of the cir- 
cumstances. Certainly the presumption is inappropriate here. 

Soon after the promulgation of Cuban Law No. 851, the State Depart- 
ment of the United States delivered a note of protest to the Cuban Govern- 
ment declaring this nationalization law to be in violation of international 
law. Since the nationalization of the property in question, the United 
States has broken off diplomatie relations with the present Government of 
Cuba. And in response to inquiries by counsel for the respondent in the 
instant case, officials of the State Department nowhere alleged that 
adjudication of the validity of the Cuban decree nationalizing C.A.V. would 
embarrass our relations with Cuba or impede settlement on an international 
level. In 1963, the United States Government issued a freeze order on all 
Cuban assets located in the United States. On these facts—although there 
may be others of which we are not aware—it is wholly unwarranted to as- 
sume that an examination of the validity of Cuban Law No. 851 and 
a finding of invalidity would intrude upon the relations between the United 
States and Cuba. 

But the Court is moved by the spectre of another possibility; it is said 
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that an examination of the validity of the Cuban law in this case might 
lead to a finding that the Act is not in violation of widely accepted inter- 
national norms or that an adjudication here would require a similar ex- 
amination in other more difficult cases, in one of which it would be found 
that the foreign law is not in breach of international law. The finding, 
either in this case or subsequent ones, that a foreign act does not violate 
widely accepted international principles, might differ from the executive’s 
view of the act and international law, might thereby seriously impede the 
executive’s functions in negotiating a settlement of the controversy and 
would therefore be inconsistent with the national interest. ‘‘[T]he very 
expression of judicial uncertainty might provide embarrassment to the 
Executive Branch.” . . . These speculations, founded on the supposed im- 
pact of a judicial decision on diplomatic relations, seem contrary to the 
Court’s view of the arsenal of weapons possessed by this country to make 
secure foreign investment and the ‘‘ample powers [of the political branches] 
to effect compensation,” ... and wholly inconsistent with its view of the 
limited competence and knowledge of the judiciary in the area of foreign 
affairs and diplomacy. Moreover the expression of uncertainty the Court 
fears is inevitable under the Court’s approach, as is well exemplified by 
the ex-cathedra pronouncements in the instant case. While premising that 
a judicial expression of uncertainty on whether a particular act clearly 
violates international law would be embarrassing to the executive, this 
Court, in this very case, announces as an underpinning of its decision that 
“‘Tt) here are few if any issues in international law today on which opinion 
seems to be so divided as the limitations on a State’s power to expropriate 
the property of aliens,’’ and proceeds to demonstrate the absence of inter- 
national standards by cataloguing the divergent views of the ‘‘capital 
exporting,’’ ‘‘free enterprise’’ nations, of the ‘‘newly independent and 
underdeveloped countries,” and-of the ‘‘Communist countries’’ toward 
both the issue of expropriation and international law generally. The act 
of state doctrine formulated by the Court bars review in this case and will 
do so in all others involving expropriation of alien property precisely be- 
cause of the lack of a consensus in the international community on rules of 
law governing foreign expropriations.? Contrariwise, it would seem that 
the act of state doctrine will not apply to a foreign act if it concerns an 


®The Court disclaims saying that there is no governing international standard in 
this area, but only that the matter is not meet for adjudication. ... But since the 
Court’s view is that there are only the divergent views of nations that subscribe to 
different ideologies and practical goals on ‘‘expropriations,’’ the matter is not meet 
for adjudication, according to the Court, becanse of the lack of any agreement among 
nations on standards governing expropriations, $6., there is no international law in 
this area, but only the political views of the political branches of the various nations. 

These assertions might find much more support in the authorities relied on by the 
Court and others if the issue under discussion was not the undefined category—ex- 
propriation—but the clearly diserete issue of adequate and effective compensation. 
It strains credulity to accept the proposition that newly emerging nations or their 
spokesmen denounce all rules of state responsibility—reject international law in regard 
to forelgn nationals generally—rather than reject the traditional rule of international 
law requiring prompt, adequate, and effective compensation. 
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area in which there is unusual agreement among nations... which is 
not the case with the broad area of expropriations.° I fail to see how 
greater embarrassment flows from saying that the foreign act does not 
violate clear and widely accepted principles of international law than from 
saying, as the Court does, that nonexamination and validation is required 
because there are no widely accepted principles to which to subject the for- 
eign act. As to potential embarrassment, the difference is semantic, but as 
to determining the issue on its merits and as to upholding a regime of law, 
the difference is vast. 

There is a further possibility of embarrassment to the executive from the 
blanket presumption of validity applicable to all foreign expropriations, 
which the Court chooses to ignore, and which, in my view, is far more 
self-evident than those adduced by the Court. That embarrassment stems 
from the requirement that all courts, including this Court, approve, validate, 
and enforce any foreign act expropriating property, at the behest of the 
foreign state or a private suitor, regardless of whether the act arbitrarily 
discriminates against aliens on the basis of race, religion, or nationality, and 
regardless of the position the executive has taken in respect to the act. I 
would think that an adjudication by this Court that the foreign act, to 
which the executive is protesting and attempting to secure relief for Ameri- 
can citizens, is valid and beyond question enforcible in the courts of the 
United States would indeed prove embarrassing to the Executive Branch 
of our Government in many situations, much more so than a declaration 
of invalidity or a refusal to adjudicate the controversy at all. For the 
likelihood that validation and enforcement of a foreign act which is con- 
demned by the executive will be inconsistent with national policy as well 
as the goals of the international community is great.* This result is 


10 There is another implication in the Court’s opinion: the act of state doctrine ap- 
plies to all expropriations, not only because of the Jack of a consensus among nations 
on any standards but because the issue of validity under international law ‘‘touches 
... the practical and ideological goals of the various members of the community of 
nations.’’ If this statement means something other than that there is no agreement on 
international standards governing expropriations, it must mean that the doctrine ap- 
plies because the issue is important politically to the foreign state. If this is what the 
Court means, the act of state doctrine has been expanded to unprecedented scope. No 
foreign act is subject to challenge where the foreign nation demonstrates that the act 
is in furtherance of its practical or ideological goals. What foreign acts would not be 
so characterized? 

11‘°A refusal of courts to consider foreign acts of State in the light of the law of 
nations is not ... merely a neutral doctrine of abstention. On the contrary the effect 
of such a doctrine is to lend the full protection of the United States courts, police 
and governmental agencies to commercial property transactions which are contrary 
to the minimum standard of civilized conduct....’’? The Association of the Bar of 
the City of New York, Committee on International Law, A Reconsideration of the Act 
of State Doctrine In United States Courts (1959), 8. 

12 That embarrassment results from a rigid rule of act of state immunity is well 
demonstrated by the judicial enforcement of German racial decrees after the war. 
The pronouncements by United States courts that these decrees vest title beyond ques- 
tion was wholly at odds with the executive’s official policy, embodied in representations 
to other governments, that property taken through racial decrees by the Nazi Govern- 
ment should be returned to original owners and thus not be subject to reparation claims. 
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precisely because the Court, notwithstanding its protestations to the con- 
trary ... has laid down ‘‘an inflexible and all-encompassing rule in this 
cage,’ 13 


VI. 


Obviously there are cases where an examination of the foreign act and 
declaration of invalidity or validity might undermine the foreign policy of 
the Executive Branch and its attempts at negotiating a settlement for a 
nationalization of the property of Americans. The respect ordinarily due 
to a foreign state, as reflected in the decisions of this Court, rests upon a 
desire not to disturb the relations between countries and on a view that 
other means, more effective than piecemeal adjudications of claims arising 
out of a large-scale nationalization program of settling the dispute, may be 
available. Precisely because these considerations are more or less present, 
or absent, in any given situation and because the Department of our Gov- 
ernment primarily responsible for the formulation of foreign policy and 
settling these matters on a state-to-state basis is more competent than courts 
to determine the extent to which they are involved, a blanket presumption 
of nonreview in each case is inappropriate and a requirement that the 
State Department render a determination after reasonable notice, in each 
case, is necessary. Such an examination would permit the Department to 
evaluate whether adjudication would ‘‘vex the peace of nations,” whether 
a friendly foreign sovereign is involved, and whether settlement through 
diplomacy or through an international tribunal or arbitration is impending. 
Based upon such an evaluation, the Department may recommend to the 
court that adjudication should not proceed at the present time. Such a 
request I would accord considerable deference and I would not require a 
full statement of reasons underlying it. But I reject the contention that 


Compare statements by Secretary of State Marshall, reprinted in 16 Dept. State Bull. 
658, 793 (1947), with Bernstein v. Van Heyghen Freres Sooiete Anonyme, 163 F. 2d 
246 (C. A. 2d Cir.). This embarrassing divergence of governmental opinion was 
eliminated only after the executive intervened and requested the courts to adjudicate 
the matter on the merits, Bernstein v. Nederlandsche-Amertkaansohe Stoomveart-Maat- 
sohappij, 210 F. 24 875 (0. A. 2a Cir.). 

18 It is diffienlt to reconcile the Court’s statement that rules pertaining to expropria- 
tions are unsettled or unclear with the Court’s pronounced desire to avoid making any 
statements on the proper or accepted principles of international law, lest it embarrass 
the executive, who may have a different view in respect to this particular expropriation 
or this particular expropriating country. Is not the Court’a limitation of the act of 
state doctrine to the area of expropriations—based upon the uncertainty and fluidity of 
the governing law in this area—an admission that may prove to be embarrassing to the 
executive at some later datef And the very line drawing that the Court stresses as 
potentially disruptive of the executive’s conduet of foreign affairs is inevitable under 
the Court’s approach, since subsequent cases not involving expropriations will require 
us to determine if the act of state doctrine applies and the Court’s standard is the 
strength and clarity of the principles of international law thought to govern the issue. 
Again our view of the clarity of these principles and the extent to which they are really 
rules of international law may not be identical with the views of the Department of 
State. These are some of the inherent difficulties of establishing a rule of law on the 
basis of speculations about possible but unidentified embarrassment to the executive at 
some unknown and unknowable future date. 
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the recommendation itself would somehow impede the foreign relations of 
the United States or unduly burden the Department. The Court notes 
that ‘‘[a]dverse domestic consequences might flow from an official stand,” 
by which I take it to mean that it might be politically embarrassing on the 
domestic front for the Department of State to interpose an objection in a 
particular case which has attracted public attention. But an official stand 
is what the Department must take under the so-called Bernstein exception, 
which the Court declines to disapprove. Assuming that there is a dif- 
ference between an express official objection to examination and the ex- 
ecutive’s refusal to relieve ‘‘the court from any constraint upon the ex- 
ercise of its jurisdiction,’’ it is not fair to allow the fate of a litigant to 
turn on the possible political embarrassment of the Department of State 
and it is not this Court’s role to encourage or require nonexamination by 
bottoming a rule of law on the domestic public relations of the Department 
of State. The Court also rejects this procedure because it makes the ex- 
amination of validity turn on an educated guess by the executive as to 
probable result and such a guess might turn out to be erroneous. The 
United States in its brief has disclaimed any such interest in the result in 
these cases, either in the ultimate outcome or the determination of validity, 
and I would take the Government at its word in this matter, without second- 
guessing the wisdom of its view. 

This is precisely the procedure that the Department of State adopted 
voluntarily in the situation where a foreign government seeks to invoke 
the defense of immunity in our courts.** If it is not unduly disruptive for 
the Department to determine whether to issue a certificate of immunity to 
a foreign government itself when it seeks one, a recommendation by the 
Department in cases where generally the sovereign is not a party can hardly 
be deemed embarrassing to our foreign relations. Moreover, such a pro- 
cedure would be consonant with the obligation of courts to adjudicate cases 
on the merits except for reasons wholly sufficient in the particular case. As 
I understand it, the executive has not yet said that adjudication in this 
case would impede his functions in the premises; rather it has asked us to 
adopt a rule of law foreclosing inquiry into the subject unless the executive 
affirmatively allows the courts to adjudicate on the merits. 

Where the courts are requested to apply the act of state doctrine at the 
behest of the State Department, it does not follow that the courts are to 
proceed to adjudicate the action without examining the validity of the 
foreign act under international law. The foreign relations’ considerations 
and potential of embarrassment to the executive inhere in examination of 

14 The procedure was instituted as far back as The Schooner Fachange v. MoFaddon, 
7 Oranch 116 (1812), when a United States Attorney, on the initiative of the Executive 
Branch, entered an appearance in a case involving the immunity of a foreign vessel, and 
was further defined in Ex parte Muir, 254 U. 8, 622, 588 (1921), when the Court stated 
that the request by the foreign suitor to the executive department was an acceptable and 
well-established manner of Iinterposing a claim of immunity. Under the procedure 
outlined in Muir each of the contesting parties may raise the immunity issue by ob- 


taining an official statement from the State Department, or by encouraging the executive 
to set forth appropriate suggestions to the Court through the Attorney General... 
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the foreign act and in the result following from such an examination, not 
in the matter of who wins. Thus, all the Department of State can 
legitimately request is nonexamination of the foreign act. It has no proper 
interest or authority in having courts decide a controversy upon anything 
less than all of the applicable law or to decide it in accordance with the 
executive’s view of the outcome that best comports with the foreign or do- 
mestic affairs of the day. We are not dealing here with those cases where 
a court refuses to measure a foreign statute against publie policy of the 
forum or against the fundamental law of the foreign state itself. In those 
cases the judicially created act of state doctrine is an aspect of the conflicts 
of law rules of the forum and renders the foreign law controlling. But 
where a court refuses to examine foreign law under principles of inter- 
national law, which it is required to do, solely because the Executive Branch 
requests the court, for its own reasons, to abstain from deciding the con- 
trolling issue in the controversy, then in my view, the executive has removed 
the case from the realm of the law to the realm of politics, and a court 
must decline to proceed with the case. The proper disposition is to stay 
the proceedings until circumstances permit an adjudication or to dismiss 
the action where an adjudication within a reasonable time does not seem 
feasible. To do otherwise would not be in accordance with the obligation 
of courts to decide controversies justly and in aecordance with the law 
applicable to the case. 

It is argued that abstention in the case at bar would allow C.A.V. to 
retain possession of the proceeds from the sugar and would encourage 
wrongfully deprived owners to engage in devious conduct or ‘‘self-help’’ 
in order to compel the sovereign or one deriving title from him into the 
position of plaintiff. The short answer to this is that it begs the question; 
negotiation of the documents by Farr and retention of the proceeds by 
C.A.V. is unlawful if, but only if, Cuba acquired title to the shipment by 
virtue of the nationalization decree. This is the issue that cannot be de- 
cided in the case if deference to the State Department’s recommendation is 
paid (assuming for the moment that such a recommendation has been 
made). Nor is it apparent that ‘‘self-help,’’ if such it be deemed, in the 
form of refusing to recognize title derived from unlawful paramount force 
is disruptful of or contrary to a peaceful international order. Further- 
more, a court has ample means at its disposal to prevent a party who has 
engaged in wrongful conduct from setting up defenses which would allow 
him to profit from the wrongdoing. Where the act of state doctrine be- 
comes & rule of judicial abstention rather than a rule of decision for the 
courts, the proper disposition is dismissal of the complaint or staying the 
litigation until the bar is lifted, regardless of who has possession of the 
property whose title is in dispute. 


VII. 


The position of the Executive Branch of the Government charged with 
foreign affairs with respect to this case is not entirely clear. As I see it 
no specific objection by the Secretary of State to examination of the validity 
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of Cuba’s law has been interposed at any stage in these proceedings, which 
would ordinarily lead to an adjudication on the merits. Disclaiming, right- 
fully, I think, any interest in the outcome of the case, the United States has 
simply. argued for a rule of nonexamination in every case, which literally, 
I suppose, includes this one. If my view had prevailed I would have stayed 
further resolution of the issues in this Court to afford the Department of 
State reasonable time to clarify its views in light of the opinion. In the 
absence of a specific objection to an examination of the validity of Cuba’s 
law under international law, I would have proceeded to determine the issue 
and resolve this litigation on the merits. 


Nores 


Foreign Agents Registration Act—attorneys representing foreign gov- 
ernment in litigation must register 


Petitioners, attorneys engaged in the general practice of law, alleged 
that they had been retained by the Government of Cuba to represent Cuba 
and its governmental agencies in the United States in legal matters, in- 
cluding litigation, involving the mercantile and financial interests of Cuba 
and that they had not advised, represented or acted on behalf of Cuba 
in respect of public relations, propaganda, lobbying, or political or other 
non-legal matters. In seeking a declaratory judgment that they were not 
required to register under the Foreign Agents Registration Act, as 
amended, 52 Stat. 631, as amended, 22 U.S.C. §§ 611-21, the petitioners 
relied on the exemption in the Act for ‘‘any person engaging or agreeing to 
engage only in private and nonpolitical financial or mercantile activities 
in furtherance of the bona fide trade or commerce of a foreign principal.” 
The Supreme Court held that ‘‘the Foreign Agents Registration Act 
plainly and unquestionably requires petitioners to register.’’ In reaching 
this conclusion, the Court stated: 


Although the work of a lawyer in litigating for a foreign govern- 
ment might be regarded as ‘‘private and nonpolitical’’ activity, it 
cannot properly be characterized as only ‘‘financial or mercantile’’ 
activity. It is clear from the statute and its history that ‘‘financial 
or mercantile’ activity was intended to describe conduct of the ordi- 
nary private commercial character usually associated with those 
terms. ... Furthermore, although the interest of a government in 
litigation might be labeled ‘‘financial or mercantile,’’ it cannot be 
deemed only ‘‘private and nonpolitical.’”’ Since an attorney may not 
qualify for exemption ‘‘[i]f any one of these characteristics is lack- 
ing,’’ it would be impossible to conclude, under any construction of the 
statute, that petitioners are engaging ‘‘only in private and non- 
political financial or mercantile activities.’’ 


Rabinowitz v. Kennedy, 876 U. S. 605 (U. S. Sup. Ct., March 30, 1964). 


1 Reprinted in 32 A.J.LL. Supp. 207 (1938). 
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Répertoire de la Pratique Française en Matière de Droit International 
Public. Edited by Alexandre-Charles Kiss. Tomes I, IV, V. Paris: 
Editions du Centre National de la Recherche Scientifique, 1962. Tome 
I: pp. xxviii, 657. Fr. 89; Tome IV: pp. xii, 477. Fr. 62; Tome V: pp. 
xvi, 516. Fr. 69. Indices. 


Of the five new national digests and repertories of international law— 
British, French, German, Swiss, and American—-which are in preparation, 
the French was the first to appear. Two more substantive volumes and a 
sixth containing indices and other apparatus are promised. 

Inspired in large measure by the resolution of the Institute of Interna- 
tional Law of 1947 urging scientific inquiry into the actual state of inter- 
national law+ and by the International Law Commission’s concern about 
insufficiency of documentation on international law, the Commisston des 
Etudes Juridiques of the Centre National de la Recherche Sctenttfique took 
the decision in 1951 to publish the Répertoire. Monsieur Kiss, who has 
worked on the volumes for over a decade, has been able to rely on the 
guidance and active assistance of Madame Bastid and Professor Berlia, and 
Professor Gros, the Legal Adviser to the Ministry of Foreign Affairs, has 
provided a link to the French Government. The work thus appears with 
the highest possible credentials. 

It should be made quite plain that this is not a digest of international 
law, in the sense of Hackworth’s Digest or the new Whiteman Digest; but 
a repertory of French practice. Its materials are drawn from the published 
French diplomatic documents; legal advice of the Service Juridique of the 
Foreign Ministry; constitutions, laws, and decrees; answers to parlia- 
mentary questions; cases; statements by representatives of France in inter- 
national organizations; French memorials and statements by counsel for 
France before international tribunals, Treaties (with the exception of 
the United Nations Charter), doctrine, and the decisions of international 
tribunals are not included. The perspective taken is thus distinctively a 
French one. The fact that the French Government has been somewhat 
less liberal than that of the United States in publishing diplomatic corre- 
spondence and state papers has meant that the diplomatic correspondence 
of recent decades is comparatively lightly represented, while the legal 
opinions of the Service Juridique are not reported after 1939. But 
everything which is in the public domain, whether officially or privately 

1 Resolution of Aug. 12, 1947, 41 Annuaire de l'Institut de Droit International 261 
(1947); reprinted in 42 AJ. TL. 168 (1948). 
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published, has been consulted with meticulous care. The cases, for ex- 
ample, have been compiled from over twenty journals.? 

The arrangement of the Répertoire is a model of clarity and such as 
to make reference extremely easy. The material is analytically arranged, 
and each extract is numbered in the margin. At the beginning of each 
section is a concise restatement of the law, incorporated within which are 
the numbers of the extracts bearing upon the particular point. As in 
other collections of national practice, no attempt has been made to recon- 
cile inconsistencies in national views on particular points of international 
law, and the reader is left to draw his own conclusions about the state 
of the law. In this respect, the Répertoire departs from the approach of 
our Restatement of the Foreign Relations Law of the Untied States, but 
the idea of a ‘‘restatement’’ was not far from the minds of those who 
conceived this repertory, as Madame Bastid’s preface makes clear.’ 

Cross-references lead one to extracts appearing under other headings, 
and additional cases and other materials are listed after the quoted ma- 
terial in those instances in which the precedents are so numerous that all 
cannot be included. So well ordered are the contents of the three vol- 
umes thus far published that one hardly has need of the indices which 
appear in each, or of the comprehensive index which will form a major 
part of the last volume. 

So rich is this treasure-house of international law that it is difficult 
and possibly unfair to single out passages to which particular interest 
attaches. The number of cases bearing on the law of treaties (Vol. I, pp. 
45-589) may perhaps surprise the American reader, who has probably 
proceeded on the assumption that the courts of his country have decided 
more cases on this subject than the tribunals of any other single country. 
An important section in Volume I treats of the significance of unilateral 
acts (pp. 617-645). Volume IV deals heavily with commerce and the 
rights of foreigners (pp. 187-470). Substantially more than half of 
Volume V is occupied by an article-by-article reporting of the views of 
representatives of France on the interpretation and application of the 
United Nations Charter (pp. 161-484). 

It would be a great pity if the national digests or repertories of inter- 
national law—whether American, British, French, German, or Swiss— 
or the helpful collections of state practice appearing in journals should 
entail a polarization of international law, resulting from an identification 
of distinctive national versions of this law. Although certain national 
habits and ways of looking at the lew are probably inevitable, the diplomat 
and civil servant, as well as the scholar, must guard against asking what 
is the correct national view of international Jaw on a particular point. 
The collection of national materials bearing on international law is es- 
sential to scientific examination of the law between nations, but it must 
be a starting point and not the ultimate objective of research—a means 
and not an end. With the new sources of international law which are 
being made available to him, the international lawyer has a challenging 


2 Prefaco at ix. 8 Ibid. 
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new opportunity to reorient doctrine to reflect the actualities of the law 
of nations. Professor Waldock’s use of the Répertoire in his reports to 
the International Law Commission * is representative of the way in which 
this work should and will make its influence felt. 

The word ‘‘indispensable’’ is not one lightly to be used. This magnifi- 
cent monument to French scholarship and to France’s contribution to inter- 
national law can be described in no other way. Research on any point 
of public international law will be incomplete if the Répertotre has not 
been consulted. 

R. R. BAXTER 


Legal Problems in International Trade and Investment. Edited by Craw- 
ford Shaw. (Published for the World Community Association of the 
Yale Law School.) Dobbs Ferry, N. Y.: Oceana Publications, 1962. 
pp. xiii, 265. Index. $12.50. 


The papers collected in this useful and stimulating volume represent 
the fruits of the 1961 Conference on International Trade and Investment 
conducted at the Yale Law School. That conference was organized by a 
group of law students whose energy and imagination were largely re- 
sponsible for its success. Great credit is due to them and to Professor 
Myres McDougal for his rôle in making the symposium possible and in 
bringing the printed version to those who were not fortunate enough to 
hear the papers in person. In this reviewer’s opinion they constitute an 
invaluable introduction to the principal areas covered and an essential 
library addition for those who must keep abreast of the ever-enlarging 
horizons of international law. 

As one sifts the breadth and variety of the topics treated, one cannot 
but marvel that an area so vast and a jargon previously unfamiliar have 
become the common heritage of the American lawyer in the brief period 
since the second World War. The extension of international trade, the 
burgeoning development of international economic interests, the expansion 
of international economic co-operation—not to mention competition— 
among individuals and nations in developing the world’s resources have 
accounted for a marked upsurge in symposia, legal literature and law 
school courses examining the numerous problems facing lawyers in this 
increasingly important field. It is a conservative guess that more con- 
sideration has been given to the many facets of international investment 
since 1950 than they received in the preceding century. 

The volume consists of fourteen papers grouped under the four major 
headings of Trade, Anti-Trust Problems, Regional Marketing, and Taxa- 
tion. The first group contains contributions by Mr. Mark S. Massel on the 
lawyer’s role in international trade; by Deputy Assistant Secretary of 
State, Richard N. Gardner, on some current imperatives of United States 


4 Second Report of Sir Humphrey Waldock on the Law of Treaties to the International 
Law Commission, p. 87, note 36, and p. 43, note 45 (U.N. Doe. A/ON.4/156) (1963) ; 
Addendum, p. 88, note 46, and p. 61, note 86 (ébid./Add. 1) (1963). 
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foreign policy; by Mr. James G. Johnson on the day-to-day issues con- 
fronting companies in organizing their overseas operations; and by Pro- 
fessor Stanley D. Metzger on the future course of United States trade 
policy. Part II of the collection offers three excellent studies of anti- 
trust problems by recognized experts: Professor Corwin Edwards charts 
the current trend of foreign anti-trust laws, observing pointedly that in 
no Latin American country, and in only one Asiatic (Japan) and one 
African country (South Africa) is there any active policy concerned with 
restrictive agreements; Mr. Sigmund Timberg (whose collaboration in any 
such symposia has become well-nigh indispensable) discusses the effect of 
the European Common Market on anti-trust and patent policy; while 
Mr. George Haight offers us a scholarly summary of American juris- 
prudence on the Sherman Act and foreign operations, together with some 
searching comments on the relationship of international law to anti-trust 
jurisdiction.+ 

In Part III on Regional Marketing Problems, Professor Erie Stein deals 
with the development of regional markets in Europe, specifically the Com- 
mon Market of the ‘‘Inner Six” and the European Free Trade Associa- 
tion of the ‘‘Outer Seven.” Mr. Martin Domke’s expertise in his specialty 
of commercial arbitration is directed to the settlement of trade disputes in 
regional markets; and Mr. George Ray gives us the benefit of much 
practical experience in the development and maintainance of an oil opera- 
tion in the Middle Hast, emphasizing the unique political, social, and 
climatic factors which form the legal basis of contractual arrangements 
in that area. 

Part IV (Tax Problems) contains papers on the Taxation of Private 
Foreign Investment, by Congressman Hale Boggs, Taxation of Foreign 
Income, by Mr. David R. Tillinghast, and Tax Treaties with Under- 
industrialized Countries, by Mr. Matthew J. Kust. Mr. Kust, in the 
interest of encouraging private foreign investment, argues cogently for a 
new treaty approach under which the United States (and other Western 
Powers) would abandon the policy of shifting tax revenues from the 
treasuries of under-industrialized nations to the United States Treasury, in 
favor of a tax-sparing arrangement. A special outline and bibliography 
on tax aspects of organizing international operations, by Mr. Walter 
Slowinski, supplements the valuable materials in this section. 

The utility of the volume as a desk guide is further enhanced by a 
comprehensive English language bibliography on Doing Business Abroad, 
prepared by the library staff of the Association of the Bar of the City of 
New York. 

ALWYN V. FREEMAN 


1 For further treatment of the Comparative Aspects of Anti-Trust Law in the United 
States, the United Kingdom and the European Economie Community, attention is di- 
rected to the papers presented at a conference organized on June 14-16, 1963, by the 
British Institute of International and Comparative Law, and published as Supple- 
mentary Publication No. 6 (1963) of the International and Comparative Law 
Quarterly. 
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Wörterbuch des Vilkerrechts. Vols. II, ITI and IV. 2d ed. Edited by 
Hans-Jiirgen Schlochauer. Berlin: Verlag Walter de Gruyter & Co., 
1961, 1962. Vol. II: Ibero-Amertkanismus bis Quirin-Fall. pp. xvi, 815. 
DM. 180; Vol. III: Rapallo-Vertag bis Zypern. pp. xii, 908. DM. 220; 
Vol. IV: Index. pp. iv, 141. DM. 40. 


The ambitious enterprise of producing a second and thoroughly revised 
edition of Strupp’s Wörterbuch has been successfully concluded in a re- 
markably short period of time.t The work includes articles on public and 
private international law, on international organization, on some aspects 
of international politics, and the more significant decisions of domestic 
tribunals in various countries and the jurisprudence of international 
tribunals. The coverage seems more than adequate. Each of the volumes 
contains a number of leading articles by internationally known scholars. 

Volume II contains major articles by Schlochauer on international ad- 
judication and the International Court of Justice, by Kunz on war and the 
laws of war, by Scheuner on collective security, collective defense and 
prize law, by Grewe on peaceful change (eo nomine), by Bindschedler 
on principles of international organization, and by Makarov on public and 
private international law. 

Vol. IIT includes an article on the development of international law (81 
pages in double column) divided into four parts: history of international 
law to the settlement of Westphalia, by Preiser; European international 
law 1648-1815, by Reibstein; the expansion of international law 1815- 
1914, by Scupin; and recent developments, by Scheuner. Kunz con- 
tributed a systematic and theoretical article on international law, and 
Guggenheim an article on the relation between international law and 
municipal law along similar lines. Guggenheim and Marek have an article 
on treaties, Miinch one on the United Nations, Barandon on the League 
of Nations, and Schindler on the International Law Commission. Schloch- 
auer contributed comprehensive studies on arbitration, the Permanent 
Court of Arbitration and the Permanent Court of International Justice. 
Kelsen contributed an article on sovereignty. The advisory opinions of 
the International Court of Justice and of its predecessor are analyzed by 
Bernhardt and Berndl. Each entry is accompanied by bibliographies, 
some of which are extremely elaborate. They are, to some extent, continua- 
tions of those printed in Strupp. 

The Index volume contains a most useful list of articles in German, 
English and French. The table of cases, both domestic and international, 
the subject index, and the list of contributors and their articles are in 
German only. 

It seems unnecessary to repeat what has already been said about the 
first volume. The Wérterbuch is an achievement of the first order and 
Professor Schlochauer and his principal collaborators, Professors Herbert 
Krtiger, Herman Mosler and Ulrich Scheuner, deserve praise and con- 
gratulations. Finally, the voew may be expressed that a Foundation in 


1 For review of Vol. I, seo 56 A.J.I.L. 281-232 (1962). 
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this country may allow itself to be persuaded to facilitate an English trans- 
lation to make the Wörterbuch even more serviceable. 
Leo Gross 


India’s International Disputes: A Legal Study. By J. S. Bains. New 
York: Asia Publishing House, 1962. pp. viii, 219. Index. 


As the title suggests, Doctor Bains, who is a Reader in Political Science 
at the University of Delhi, endeavors in this book to analyze the legal issues 
in the most significant international disputes involving India and to ap- 
praise the legal position of India on each of these issues. The disputes are 
eight in number—one with South Africa (treatment of persons of Indian 
origin), two with Pakistan (water rights and Kashmir), one with Ceylon 
(treatment of persons of Indian origin), two with Communist China 
(Tibet and the boundary), and two with Portugal (right of passage and 
the seizure of Goa). Though generally inclined to side with India, the 
author points out some weaknesses in. India’s positions, particularly in 
the dispute with Ceylon and on some aspects of the border controversy 
with China. 

Doctor Bains is not altogether consistent in his jurisprudential stance. 
At times, he writes like a legal conservative and strict positivist. ‘‘Cus- 
tom and treaties,” he declares, ‘‘are the only real sources of international 
law and in themselves are sufficient to take care of every situation.’’ 
Consequently, there is no necessity to fall back upon ‘‘general principles 
of law.’’ Indeed, 


if a plaintiff State is not able to support its case by reference to a 
specific rule of customary or conventional international law, the 
plaintiff has no case in international law and the matter belongs to 
the domestic jurisdiction of the defendant State. Ce qui n'est pas 
defendu est permis. (pp. 39-40.) 
Upholding the Harmon doctrine, he concludes that India was free to divert 
the waters of the upper Indus regardless of the effect on Pakistan. He . 
rejects the contention that a treaty concluded by a state under duress is 
invalid, and does not regard self-determination as a legal right. India, 
he asserts, has sometimes subordinated her legal rights to moralistic con- 
siderations, with detriment to herself. Accordingly, he calls for a fuller 
exploitation of India’s ‘‘rightful legal position’’ (pp. 210-211). 

Yet Doctor Bains also speaks with approval of the ‘‘new conceptions of 
international law’’ which must cater ‘‘to the needs and interests of the 
newly emerging Afro-Asian States’’ (pp. 193-194), and rejects conquest 
as being contrary to ‘‘new international law’’ (p. 86). Colonialism is not 
validated by ‘‘prescription’’ (p. 198). Since ‘‘traditional international 
law was the product of imperialist Europe, its rules cannot be applicable 
to the newly emerging Afro-Asian States’’ (p. 200). Upholding India’s 
seizure of Goa, the author declares with evident satisfaction : 


Her understanding of the rules of international law are based on the 
conception of Dharma or right reason. In conformity with this ap- 


® 
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proach she has accepted the validity of only those rules which are 
just and to which she has given her consent. Indian action in Goa, 
therefore, has exposed Portuguese colonialism ag a violation of the 
law of nations. It has, moreover, fortified India’s position as a law 
abiding nation and the defender of the purposes and principles of 
the United Nations Charter. (p. 208.) 

Despite doctrinal inconsistencies and some imprecisions of formulation, 
Doctor Bains has produced a useful if somewhat superficial survey of 
India’s international disputes. The book is also of value in throwing 
light on Indian attitudes toward international law and on the functions 
of law in international relations. 


O. J. Lassrrzyn 


Compulsory Jurisdiction of the International Court of Justice. By Ram 
Prakash Anand. (Published under the auspices of the Indian School of 
International Studies, New Delhi.) Bombay: Asia Publishing House, 
1961. pp. xvi, 342. Index. 


As Percy E. Corbett observes in the Foreword, ‘‘the characteristic quality 
of this book is balance.” The author presents a well-written account of 
the development of compulsory jurisdiction, the general objections against 
it, the jurisdiction under Article 36, paragraphs 1 and 2 of the Statute, 
reservations in Declarations accepting the jurisdiction, the attitude toward 
the Court, and finally of compulsory jurisdiction under other provisions 
of the Statute. The latter chapter deals with what is usually called inci- 
dental jurisdiction and advisory opinions. Skillful use of doctrine and 
practice distinguishes this book. 

The author follows established usage even where it obscures meaning or 
has become outdated. Thus the term ‘‘national judge’’ is a bit confusing 
and it would be simpler and more in accordance with practice to speak 
of ad hoc judges. The author tends to underestimate their usefulness 
particularly in the deliberation of the Court leading to the formulation 
of the judgment. It may also be pointed out that the term ‘‘optional 
clause’’ which had its place in the scheme of the Permanent Court of Inter- 
national Justice has no basis in the Statute of the present Court. 

He is highly critical of reservations ratione temporis which permit the 
declarant states to terminate their commitment ‘‘at any moment and with- 
out any warning’’ (p. 184). He is also rightly critical of the Statute 
itself, which is open to ‘‘the worst kind of opportunism’’ in permitting 
what for want of a better term might be called ‘‘snap Declarations.” 
What he has in mind is naturally the case of Portugal. Largely following 
Professor Waldock’s analysis! he suggests either, according to the United 
Kingdom model, a carefully worded Declaration or, preferably, an amend- 
ment to the Statute. He seems on weaker ground when he argues that a 
state which has made a Declaration without time limits cannot terminate 
its acceptance at all or only with the consent of other declarant states 


1 ‘The Decline of the Optional Clause,’’ 32 British Year Book of International Law 
281 (1955-56). 
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or even with ‘‘the consent of all the signatories of the Statute’? (p. 179). 
It is true that as between declarant states a legal bond is in force, but it 
does not necessarily follow that the rules concerning termination of treaties 
apply without qualification to the Declarations made under Article 36, 
paragraph 2, of the Statute. 

In the author’s view, the exercise of the advisory function constitutes, or 
may in certain circumstances constitute, a form of compulsory jurisdiction. 
This would be so if the request for an advisory opinion related to an 
actually pending dispute. In such a case ‘‘the Court would pronounce, in 
fact, if not in law, upon the dispute itself for which, however, the party 
had not accepted its jurisdiction’’ (p. 266). In the author’s view, the 
ruling of the Permanent Court of International Justice in the Eastern 
Carelia case was sound and constitutes ‘‘convineing proof that the consent 
of States is necessary not only in regard to contentious cases, but also in 
advisory cases, where the request for the opinion relates to a dispute be- 
teween states so that the answer of the Court would decide the issue that 
is subject of the dispute’’ (p. 269). He argues, consequently, and-in ac- 
cord with Lauterpacht, that the Advisory Opinion of the International 
Court of Justice in the Peace Treaties case was an abandonment of the 
Eastern Carelia ruling, but also expresses the hope that the Court will 
retarn to the Eastern Carelia doctrine (p. 280). This is not the place to 
pursue the matter further, but it may be observed first that Lauterpacht’s 
gloss on the Peace Treaties opinion has not been generally accepted, and, 
secondly, that there is no compelling reason for requiring the consent of 
the parties at variance if an organ of the United Nations, in order to 
formulate a recommendation with respect to the dispute, requests the Court 
to elucidate a legal question. 

In discussing the reasons for the decline of the compulsory jurisdiction 
of the Court and its prospects for the future, the author follows the usual 
pattern of ‘‘on the one hand” but ‘‘on the other.’ Im the end he comes 
down hard on keeping this jurisdiction limited and the Court’s activity 
restricted. A strong and active court would not be in tune with a weak 
international community. This view is in accord with that of some of the 
wisest and most experienced men in the field of international law. But 
is it a sound view? To go into this question would require an unwarranted 
extension of the proper scope of a review. At present governments choose 
to pursue a policy of security from law rather than a policy of security 
through law, a policy of relying almost exclusively on the instruments 
of diplomacy rather than on the instruments of law, in short, a policy 
which so far, at any rate, has achieved more or less prolonged periods 
of armistice rather than a condition of peace. It is one thing to concede 
that governments pursue a certain policy to achieve peace, but it is another 
to concede that this policy is likely to achieve the professed objective. Do 
diplomats and their methods, in the light of their past performance, really 
. deserve a virtually exclusive monopoly in the conduct of affairs of states? 


Lro Gross 
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NATO ‘Fair Trial” Safeguards. Precursor to an International Bill of 
Procedural Rights. By Lt. Col. Robert B. Elert, JAGC, U.S.A. 
The Hague: Martinus Nijhoff, 1968. pp. vi, 89. Index. Gld. 9.40; 
$2.60. 


In this monograph Colonel Ellert discusses the procedural guarantees in 
criminal trials of members of the forces contained in Paragraph 9 of 
Article VII of the NATO Status of Forces Agreement, proposes some 
modifications to eliminate problems which either have arisen or appear to 
be inherent in the present wording, and then suggests that ‘‘the experience 
of these NATO countries in the implementation of the NATO ‘fair trial’ 
safeguards among different systems of law may be utilized to achieve a 
minimum standard of procedural justice for all aliens and, ultimately, 
for all persons.’’ 

The author finds that the ‘‘fair trial’’ provisions of the NATO Status 
of Forces Agreement may well be added to the list of international agree- 
ments under which individuals are granted rights under international law, 
although, as he points out, even here the wronged individual has no 
procedural capacity to enforce his rights and must, therefore, as usual, 
rely upon his government to espouse his cause. (In this area American 
servicemen have, for the most part, experienced little difficulty in obtain- 
ing the aid of the Government, even though, as the author also points out, 
they cannot compel such assistance by recourse to the courts.) He pro- 
poses that these ‘‘fair trial’’ safeguards be made applicable generally in 
the trials of aliens, by their inclusion in a multilateral convention, or, if 
that is not feasible, in the maximum possible number of bilateral treaties 
of friendship, commerce, and navigation; and he submits a redraft of these 
NATO provisions, revised to eliminate the problem areas to which he has 
previously drawn attention, and to fit the altered circumstances for which 
he envisions their use (Appendix 4). He further proposes that such 
international agreements provide that the home state of the alien have the 
right to represent him as his agent where any of these safeguards are 
alleged to have been withheld; but that, if it refuses to do so, the alien 
be authorized to proceed directly against the offending state under a pro- 
cedure somewhat similar to that provided in the European Convention for 
the Protection of Human Rights and Fundamental Freedoms,? with ulti- 
mate recourse to some international tribunal (Appendix 5). 

- There is much to be said for Colonel Ellert’s proposal; and, certainly, 
the fact that the procedural safeguards of the NATO Status of Forces 
Agreement (as well as the substantially identical safeguards contained in 
the same type of agreements to which a number of other and dissimilar 
countries, such as Australia, Iceland, Japan, Libya, Nicaragua, the West 
Indies Federation, etc., are parties) have already had practical application 
in several thousand cases which have demonstrated their strengths and 


14 U. 8. Treaties 1792; 48 A.J.IL. Supp. 83 (1954). 
245 ibid. 24 (1951). 


824 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 58 


their weaknesses, makes them an admirable source for the suggested inter- 
national legislation. 

A few omissions were noted in Colonel Ellert’s otherwise excellent 
presentation. For example, it would seem that any discussion of the 
right of the Judicial Branch to compel the Executive Branch to take some 
specific action in connection with our relations with a foreign country on 
behalf of an American serviceman in the toils of the law of that country 
(Chapter IV) should have at least a passing reference to the decision of 
the United States Supreme Court in Wilson v. Girard? Again, the fact 
that the Warsaw Pact countries failed to deal with the subject of fair-trial 
safeguards in their ‘‘Status of Forces Agreements’’* might be some indi- 
cation of the practical problem of obtaining Communist adherence to a 
multilateral convention on the subject. But these are comparatively minor 
defects and do not materially detract from the original and substantial 
contribution which Colonel Ellert has made to the solution of a problem 
which, in these days of easy international travel, is destined to become 
ever more important. 

Howard 8. Levi 


Internationales Staatsangehorigkettsrecht. By Walter Schitzel. Edited 
after the author’s death by Alfred Rudolf. With an obituary by Hans 
Wehberg. (Vol. 3 of Walter Schiitzel, Internationales Recht: Gesam- 
melte Schriften und Vorlesungen.) Bonn: Ludwig Réhrscheid Verlag, 
1962. pp. 274. DM. 39. 


This posthumous edition is the third volume of a comprehensive collec- 
tion of essays and lectures on international law. The first volume (1959) 
dealt with questions of acquisition of territory; the second (1960) with 
international jurisdiction. The present volume is concerned with ‘‘Inter- 
national Law of Nationality,” a subject to which Professor Schitzel has 
contributed numerous studies in the course of a distinguished career, 
which began after the close of the first World War. Special mention may 
be made of his two-volume work on Changes of Nationality Resulting from 
Cesstons of German Territory (1921/22), as well as of the authoritative 
Commentary on the German Nationality Law (2nd edition, 1958). The 
purpose of the present volume was to make available essays and lectures 
which were either out of print or which had never been published, in ad- 
dition to some writings which the author deemed to have enduring im- 
portance. 

Professor Schitzel uses his studies on the various stages of nationality 
law in the past century and a half to point up some of the unsolved prob- 
lems of modern nationality laws, which arise frequently from the con- 
flict between the interests of individual sovereign states and the needs of 
international organization under modern humanitarian principles (p. 26). 
His approach is that of an internationalist and a comparatist. The first 
essay is a broad outline of the history of the nationality concept (pp. 15- 


3354 U. S. 524; 61 A.J.LL. 794 (1957). 452 dbid. 221 (1958). 
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26). Then follow a discourse on nationality at the time of the Congress 
of Vienna (pp. 27-88) and two extensive discussions on nationality prob- 
lems after the first World War (pp. 39-91) and the special problems, 
highly complex, of nationality in Alsace-Lorraine under the Versailles 
Treaty (pp. 92-179). On the latter subject Schitzel’s criticism is moderate 
and objective and, what is more, complemented by a recognition of the 
novel problems which urged a new approach to nationality questions in 
the wake of the 1914-1918 war. It is interesting that as early as 1929 
he formulated these new problems as follows: emancipation of the married 
woman; emancipation of the world from the domination of European 
international law; emancipation of the population from the territory; 
emancipation of the state from its territory (pp. 158 et seq.). ‘‘The 
Nationality of Political Refugees’’ (pp. 216-248) and ‘‘De facto Na- 
tionality and de facto Statelessness’’ (pp. 244-254), both written in 1960, 
do justice to some of the most serious present-day difficulties regarding 
nationality. The volume winds up with a discussion of ‘‘The jus sanguinis 
of the Married Mother” (pp. 255 et seg.), in which the author advocates the 
view that a German woman married to a foreigner should not only have the 
right to retain her German nationality (which she has had since 1957) but 
also the right to transfer her nationality to her children; he shows that 
many modern nationality laws tend in this direction. 


M. MAGDALENA S080088 


Die Verhältnis von Parlament und Regierung im Bereich der auswärtigen 
Gewalt der Bundesrepublik Deutschland: Studien über den Einfluss der 
auswärtigen Beziehungen auf die innerstaatliche Verfassungsentwick- 
lung. By Hans W. Baade. (Veröffentlichungen des Instituts für Inter- 
nationales Recht an der Universität Kiel, No. 46.) Hamburg: Hans- 
ischer Gildenverlag, Joachim Heitmann & Co., 1962. pp. 247. DM. 
30.00. 


A reading of this volume deepens one’s regret that German occupies 
a less prominent place among the American scholar’s linguistic tools than 
it once did. For younger scholars that lack German are deprived of 
access to the valuable insights and syntheses of Professor Baade’s study. 

Although certainly qualifying as legalistic, Professor Baade’s treatise 
has its roots also in the approaches of political science and of sociology. 
This interdisciplinary approach is a necessarily appropriate consequence 
of the selection of topic, better indicated by the subtitle than by the title 
of the volume. While a number of contemporary studies seek to determine 
the influence of domestic politics upon international politics, the present 
study is concerned with influences running in the opposite direction. 
Although the object of scholarly concentration is the West German Consti- 
tution and the influence of foreign relations thereupon, concern for consti- 
tutional development produces an examination that not only identifies the 
legal and political facets of the topic but also perceives their fusion in 
practice. Hence, because method is eclectic, that is, open to the employ- 
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ment of whatever devices will illuminate the topic, the book is as much, if 
not more, a political science treatise as it is a legal treatise. 

Indeed, in the first section the effort to develop a conceptual framework 
leads to a review of several speculative studies, among them—again un- 
fortunately for non-readers of German--such less well-known theses as 
those of Otto Hintze and Manfred Langhans-Ratzeburg, the latter’s ideas 
classifiable as geo-jurisprudence. A problem brought to our attention and 
meriting further study is one paralleling the much-discussed problem of 
the reception of foreign law, namely, the reception of constitutions and 
of particular types of constitutions. 

Discussion of the West German Constitution is, in an important sense, 
employed as illustration rather than as central theme. Perhaps the most 
concise illustration of the significance of foreign affairs and their influ- 
ence is the statistic that in 1953-1957, with the Government responsible 
for 51% of the bills introduced in the legislature and for 72% of those 
passed, the Foreign Ministry’s total of 71 bills was exceeded only by the 
Finance Ministry’s total of 81 bills. 

That the West German situation at the end of the 1950’s is primarily 
illustrative is further shown by the discussion of methods introducing the 
last portion of the study. Discussion of methods, brief and to the point, 
is phrased in terms of constitutional interpretation with the aid of legal 
history, of comparative law (in The Civic Culture (1963) Gabriel A. 
Almond and Sidney Verba have suggested that all social science studies 
are essentially comparative, whether or not deliberately so) and of the 
history of ideas. Of the three approaches, greatest attention is devoted to 
comparative law, its uses and limits, with important incorporation of 
methodological discussion by students of comparative government—again, 
a bridge connecting law with political science. Legal history and com- 
parative law are treated as foundations for the construction of models, of 
the ‘‘ideal types” of Max Weber and of the ‘‘empirical types’’ of Georg 
Jellinek. 

If criticism is due, it is to the limitations of coverage in the volume, 
particularly in the comparative section, which is limited to the Constitu- 
tions of the United States, France, and Belgium—in the Belgian instance 
apparently without access to the provisions of the antecedent Netherlands 
Constitution of 1815. It is to be hoped that Professor Baade will pursue 
his investigations further, making continued use of the several techniques 
available to produce the more comprehensive study suggested by the book 
under review, which builds very effectively upon the earlier related studies 


listed in a 21-page bibliography. Wesa L. G 
. GOULD 


Disarmament: Its Politics and Economics. Edited by Seymour Melman. 
Boston: American Academy of Arts and Sciences, 1962. pp. 398. 


Most of the fourteen papers which Professor Melman has edited for this 
yolume were originally prepared for a research conference on disarmament 
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held at Columbia University in December, 1961; others were written 
especially for the publication. Some of the essays deal with the problems 
of making new international rules for disarmament (particularly those by 
Leonard 8. Rodberg, Lawrence S. Finkelstein, and Louis B. Sohn, on 
various aspects of inspection). But most of them, true to the book’s 
subtitle, treat of political and economic problems (Bernard T. Feld on 
the Geneva negotiations on general and complete disarmament; Bertrand 
Russell on the early history of the Pugwash movement; David F. Cavers 
and Lewis C. Bohn on the relationship of disarmament and peace; Emile 
Benoit on the economic impact of disarmament in the United States; 
Richard C. Raymond on the problems of industrial conversion; Robert 
W. Kastenmeier on U. S. machinery for disarming; Arthur I. Waskow on 
American military doctrine; Herbert Ritvo on diverse Soviet views of dis- 
armament; and Christoph Hohenemser on the ‘‘nth’’ country problem). 

Readers of this JourNaL will probably find the essays which discuss 
possible new rules and mechanisms for governing disarmament interesting, 
but peripheral, because the specific problems are so highly political. They 
will certainly welcome Roger Fisher’s ‘‘Internal Enforcement of Inter- 
national Rules,’’ which, despite the immediate impracticality of the 
author’s suggestions, has considerable general significance for legal theory. 

Professor Fisher’s essay amplifies an earlier and widely reprinted contri- 
bution of his (‘‘Bringing Law to Bear on Governments,’’ 74 Harvard Law 
Review 1180-1140 (1961)) and argues persuasively that disarmament en- 
forced by combined domestic and international techniques would be more 
effective than disarmament enforced only by superior international author- 
ity. He recommends arranging matters so that ‘‘those forces in support 
of respecting rules have the maximum opportunity to be effective... . 
[A] promising way to do this is to try to weave the international obliga- 
tions into the domestic rules in each country, and to rely in the first 
instance on national enforcement.” What he has in mind, for example, 
is for the United States to amend the Interstate Commerce Act to regulate 
arms shipments; to pass statutes authorizing anyone whose land the 
Government has taken for an illegal (t.e, armaments) purpose to recover 
his land plus triple damages; and to amend the Criminal Code to make it 
a crime to design, construct, or to transport arms, except under specified 
conditions. 

Mr. Fisher’s arguments are ingenious and his illustrations compelling. 
“All” it takes to make them a reality is the firm determination of the 
United States, the United Kingdom, the Soviet Union, mainland China, 
and General de Gaulle to agree to an airtight system for preventing them- 
selves and others from evading new disarmament rules. Mr. Fisher real- 
izes how far we are from that: goal, especially since he knows that the 
success of his system depends in part on states’ disclosing facts through 
inspection and verification techniques, which have so far been unac- 
ceptable to the Soviet Union (and presumably to China), and about which 
the French will not even condescend to negotiate, Nonetheless, his pro- 
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posals for enforcing international rules, once states have agreed upon them, 
have theoretical value for many fields of international activity and are 
therefore especially significant for all legal scholars. 


Riowarp N. Swirt 


Les Forces Armées des Nations Unies en Corée et au Moyen-Orient. By 
Gamal El Din Attia. Geneva: Librairie Droz; Paris: Librairie Minard, 
1963. pp. 467. Fr. 40. 


This is a study largely limited to the legal aspects of the use of armed 
forces in Korea and the Middle East. The purpose of the author, apart 
from that of throwing additional light on these two examples of the use 
of collective military measures, is to contribute to the clarification of 
certain legal aspects of the problem of an international force. In fact, 
this is two studies in one, for the author, instead of undertaking a step-by- 
step comparison of the two operations within a topical framework, has 
made separate studies of the Korean and Middle Hast experiences, and only 
at the end, in a brief section, does he attempt to pinpoint the similarities 
and differences, and to formulate conclusions of a more general order bear- 
ing on the problem of an international force for keeping the peace. The 
author justifies this degree of separateness in the treatment of the two 
forces on the ground that the two forces are almost totally different. 

Of the two studies, that of UNEF undoubtedly presented fewer diff- 
culties for the author and raises fewer questions in the mind of the re- 
viewer. It is based largely on U.N. documents readily available, and to a 
large extent it deals with non-controversial matters. Focusing attention 
as it does on the essentially legal aspects of the operation, it usefully sup- 
plements Gabriella Rosner’s The United Nations Emergency Force, which 
deals more fully with political and administrative aspects. 

The study of the Korean operation presents greater difficulties and of 
necessity deals with many controversial questions on which much has been 
written, but without substantially narrowing wide areas of disagreement. 
The author reviews these divergencies of views and adds his own, but often 
without having the benefit of access to additional evidence. On some of 
these issues, the author’s conclusions seem sound; on others, more ques- 
tionable. For example, on the question of the legal basis of collective 
military measures in Korea, the author reaches the conclusion that the 
Security Council resolutions of June 25 and 27, 1950, were not decisions 
of the Council and that American military intervention and presumably 
the military intervention of other Members could not find justification in 
these resolutions. Instead, justification was to be found in Article 51. 
The author’s argument on the first point, that the Security Council 
recommended military assistance instead of deciding under Article 42 
that it should be given, and that in any case the resolutions were not valid, 
since a permanent Member was absent and not voting, is based on a literal 


1 New York: Columbia University Press, 1963, 
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and restrictive interpretation of Charter provisions which finds little 
support in U.N. practice or in opinions of the International Court of 
Justice. Furthermore, in his effort to justify measures taken under Article 
51, the author finds it necessary to take a very liberal view of Charter 
provisions in order to get around the limitation which the article places on 
the exercise of the right of individual and collective self-defense. If the 
right of collective self-defense is to be broadened in order not to put a non- 
Member in an unequal position under Article 2(6), it would seem equally 
justified and more in accordance with the spirit of the Charter liberally to 
interpret the powers and procedures of the Security Council in order to 
achieve the purpose set forth in Article 1(1). 

To take another example, the author states (p. 166) that the General 
Assembly resolution of October 7, 1950, did not recommend, but only 
permitted the crossing of the 38th Parallel. While it is true that the 
resolution did not expressly recommend crossing the Parallel, it did 
recommend that ‘‘all appropriate steps be taken to ensure conditions of 
stability throughout Korea,” that ‘‘all constituent acts be taken,” in- 
cluding the holding of elections under the auspices of the United Nations, 
to establish ‘‘a unified, independent and democratic government in the 
sovereign state of Korea,’’ and that United Nations forces should not re- 
main in any part of Korea longer than necessary for the achievement of 
these purposes. So long as the North Korean forces resisted, it is difficult 
to see how these objectives could be achieved except by crossing the 38th 
Parallel. This is not to say that the crossing was necessarily justified 
under the law of the Charter, but it does suggest that the United States 
Government at the time was not alone in believing that the military situa- 
tion at the time permitted the use of military means to achieve a political 
goal which the General Assembly had earlier set. 

The author’s general conclusions with respect to the establishment of an 
international force to keep the peace are eminently sound. He has added 
to his study a useful bibliography. This is a valuable addition to the 
growing literature on a subject which has long kindled man’s imagination 
and with respect to which we are now gradually building the knowledge 
and understanding which will permit sound advance. 


Lenanp M. GOODRICH 


Histoire de VInternationalisme. Vol. IIL: Du Congrès de Vienne jusqu’à 
la Première Guerre Mondiale (1914). By August Schou. (Institut 
Nobel Norvégien, Publication VIII.) Oslo: H. Aschehoug & Co. (W. 
Nygaard); Copenhagen: Munksgaard; Paris: Presses Universitaires de 
France; The Hague: Martinus Nijhoff, 1963. pp. viii, 565. Index. 
Norwegian Cr. 75; 758, 


This substantial volume is the last of a series issued by the Norwegian 
Nobel Institute on the history of the phenomenon which in our day is 
burgeoning in a plethora of multilateral international organizations and 
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treaty structures, the co-operative activities beyond the political units 
which people support as nations. The work was begun by Christian Lous 
Lange, Secretary General of the Interparliamentary Union, 1909-1933, 
and Nobel peace laureate in 1921, who did a first volume? that reviewed 
the ideas of a lasting peace from the earliest times up to 1648, and part 
of a second volume,’ which dealt with the development of international 
law and the philosophies of the 17th and 18th centuries that embraced peace 
plans. That volume was completed by August Schou, Director of the 
Norwegian Nobel Institute, author of the third volume, which, among 
other things, traces the origin of the ‘‘peace movement’’ on both sides of 
the Atlantic. 

The internationalism of the 19th century consisted of the peace move- 
ment, the labor movement from which sprouted the sundry varieties of 
socialism, the appearance of free trade, the development of the colonial 
system, and the products of the increase of intercommunication and of 
technical co-operation. This volume summarizes these popular social 
movements largely in the form of sketches of the writings of their leaders. 
At the beginning of the period the Holy Alliance provoked half a dozen 
studies of political organization. In 1872 the Alabama arbitration award 
was made, and in the next few years the Institut de Droit International, 
the International Law Association, the Interparliamentary Union and the 
regular Universal Peace Congresses were organized, That contrast is 
the salient feature of this century of internationalism. In other eras men 
had ideas, wrote them out and that was that. In the 19th century the idea 
received expression in a society, a series of conferences or in the official 
sector as a treaty or bureau and became an operating entity. 

Mr. Schow has done a literary rather than an analytical history of 
internationalism, which is nowhere accurately defined. Summarizing the 
writings of the time does reflect the ideas afloat, even if the time, as was 
mostly the case, was blissfully unaware of the idea. A chapter on the 
ambiguous subject of imperialism is not derived from contemporary writ- 
ings and does not reflect the thought of 1870-1900 as to the expansion of 
the European system, 

The unification of Italy in 1870, the formation of the German Reich in 
1871, the Alabama claims award in 1872, the socialist unrest accompanying 
the political changes of those years all had their effect on the elements 
of ‘‘internationalism.’’ Mr. Schou pursues his thesis through the thriving 
activities of the peace societies of England, France, Italy, Austria, Ger- 
many, the United States, Scandinavia and elsewhere, with their interna- 
tional congress headquarters at Bern, Switzerland. The International 
Law Association and the Institut de Droit International were organized in 
1873, the Interparliamentary Union in 1889. Mr. Schou includes in his 
roster the Second Socialist Internationale, 1889-1918. In this later period 
there was much emphasis on law. The Red Cross is noticed as the humane 
phase of administrative law, but the evolution of the postal, telegraphic 


Reviewed in 14 A.J.I.L. 483 (1920). 2 Reviewed in 49 ibid, 434 (1955), 
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and other bureaus is imperfectly covered. The narrative leads up to the 
Hague Peace Conferences of 1899 and 1907 which somewhat organized 
the pacific settlement of international disputes and codified some rules of 
warfare; here is largely a review of the work of Léon Bourgeois, Féodor 
Martens, Louis Renault, Sir Thomas Barclay and Luis Drago. 

The many activities touched upon in the final chapter on the years 
just before the war of 1914-1918 showed results in the postwar period; 
which is why the story of these isolated events and ideas should be con- 
tinued until they fit into their destined mold. Edwin Ginn and Andrew 
Carnegie are mentioned, but the World Peace Foundation and the Carnegie 
Endowment for International Peace were both established in 1910 and 
before 1914, changing the range of the peace movement by the ability to 
support specifie projects. In its treatment of the material, this history 
of ‘‘internationalism’’ does not exhibit any particular evolution of action 
or ideas from the period before 1914 to the era of the League of Nations. 


Denys P. Myzrs 


Documents on German Foreign Policy, 1918-1945. Series D (1987-1945). 
Vol. XI: The War Years, Sept. 1, 1940-January 31, 1941 (Dept. of 
State Pub. 7083). pp. xciv, 1267. Index. $4.75; Vol. XII: The War 
Years, February 1-June 22, 1941 (Dept. of State Pub. 7384). pp. xxxii, 
1109. $4.50. Washington, D. C.: U. 8. Government Printing Office; 
London: H.M. Stationery Office, 1960, 1962. 


The ten months covered by the 1,413 papers printed in these two volumes 
fall in the most successful period of National Socialist Germany’s history. 
All its action proved to be transitory. Within the year after the over- 
running of Poland, Germany had occupied Belgium, Luxembourg, The 
Netherlands and Norway, and, with Italy, made an armistice with, and 
partially occupied, France. In realizing the ‘‘new orders’’ in Europe and 
Greater Hast Asia, ‘‘the cooperation of Germany, Italy and Japan for 
the purpose of neutralizing America’’ (Vol. XI, p. 57) was needed. The 
Tripartite Pact of September 27, 1940, which was signed in English, is 
the alliance which mutually recognizes the two ‘‘new orders’’ and provides 
for their co-operation and assistance in case of attack. Hungary, Rumania ` 
and Bulgaria adhered to the Axis Pact with some special understandings. 
Spain by the secret protocol of Hendaye, October 23, 1940, adhered to the 
German-Italian Treaty of Alliance of May 22, 1939, but only declared 
its readiness to accede to the Pact in the future, which did not happen. 
Spain expected the Axis to retrieve Gibraltar for it, but did contribute 
volunteer troops against the Soviet Union in June, 1941. 

Slovakia, in German eyes a protectorate surviving from the Czecho- 
slovakia which had a government-in-exile in London, was made a party 
to the Pact by Berlin. Yugoslavia’s Government acceded to the Pact on 
March 25, 1941, and on March 27 was overthrown by King Peter, whose 
Government on March 30 confirmed the action on the 25th while insisting 
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“on not being drawn into the present conflict.’?’ Germany and Italy 
began military action against Yugoslavia and Greece on April 6, claiming 
that both were joining with a British expeditionary force. An armistice 
signed April 17 marked the dissolution of Yugoslavia in Germany’s and 
Italy’s opinion; Croatia became a state to them and signed an alliance with 
Italy on May 7, the Axis states meanwhile planning how to dispose of 
the rest of Yugoslavia. 

To the Soviet Union, which was complaining that Germany was not tell- 
ing what it was doing, as it should under the treaty of August 28, 1939, 
Germany gave the text of the Tripartite Pact the day before it was signed. 
The purpose of this military alliance, wrote Herr Ribbentrop, was to ‘‘bring 
the elements pressing for America’s entry into the war (changed to ‘‘pro- 
longation and extension of the war’’) to their senses.’’ The Soviet Union, 
in a counter-proposal of November 9, would subscribe to the Tripartite 
Pact as a separate party, declare respect for the ‘‘natural spheres of influ- 
ence’’ of Germany, Italy, Japan and the Soviet Union, none of which 
would join any combination directed against any of them. Secret protocols 
set forth ‘‘the territorial aspirations’’ of the four and provided for adjust- 
ments with Turkey. Nothing came of the proposal. 

Hitler’s directive for Operation ‘‘Barbarossa,’’ ‘‘quick campaign to 
erush Soviet Russia,” was dated December 18, 1940; by March rumors of 
its imminence were rife and by May its exact date, June 22, was quoted 
in the gossip picked up by intelligence agents. 

A dozen times in these ten months Hitler explained to someone that the 
war was won. Typically he told Foreign Minister Matsuoka on March 27, 
1941, that ‘‘the position of England was no longer recoverable. Thus the 
war had been decided and the Axis Powers had become the dominant 
combination.’’ Matsuoka saw the Führer again on April 4 after the 
Japanese had seen Mussolini. The Italian regarded America as enemy 
No. 1, with the Soviet Union next. The Japanese thought war with the 
United States was unavoidable and asked German aid, ‘‘for the Japanese 
Navy must make preparations at once for a conflict with the United 
States.” (Vol. XII, p. 456.) The Germans considered war with the 
United States undesirable; America’s addiction to England made it likely, 
though in no case could it establish another front against Germany’s 
ability to sink shipping. Hitler’s conclusions were derived from the ex- 
tensive reports from the Washington Embassy which gave a version of 
President Roosevelt’s fireside chats and messages to a ‘‘terrorized Con- 
gress” that produced the Lend-Lease Act and revision of neutrality, of 
the closing of the consulates and the vicissitudes of Nazi propaganda in 
the United States. 

Meetings at Montoire in October, 1940, between Hitler and Marshal 
Pétain and Laval assumed a co-operation of France under the armistice 
which neither Laval nor Admiral Darlan could materialize. The dismissal 
of Laval on December 138, 1940, as vice president destroyed a ‘‘mutual 
confidence”? that was developing according to a directive of the German 
Armistice Commission (February 8, 1941), though protocols for military 
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and naval co-operation in Syria and Iraq, North Africa, West and 
Equatorial Africa, signed on May 28, in the end were made ineffective. 

The Führer and the Duce met every few weeks and exchanged numerous 
letters. On almost all occasions the Führer told the Duce how to act, and 
sometimes he did as he was told. At the meetings of Hitler and Mussolini 
their Foreign Ministers were invariably present and also compared notes. 
The combined records of these conversations in these volumes together 
constitute a fairly good conspectus of their diplomatic history. Italy 
made war by itself on Greece on October 28, 1940, and secured a capitula- 
tion on April 23, 1941, with the help of Germany. 

Operation ‘‘Barbarossa’’ was launched at 4 a.m., June 22, 1941, by 
reading a declaration to the Soviet Foreign Minister announcing that the 
Wehrmacht opposed Soviet concentration of ‘‘all its forces’’ at the German 
border and that the Soviets were attempting to ‘‘undermine Germany and 
Europe.” The Führer wrote the Duce that further waiting would lead 
to disaster. 

Denys P. MYERS 


Milletlerarass Münasebetler Türk Ysllags, 1961. Ankara: Ajans-Türk Press, 
1963. pp. v, 254. T.L. 25. 


One of the standards for measuring the maturity of a publication is 
the manner in which controversial data is presented. To the credit of 
the editors, the second volume of the Turkish Yearbook of International 
Relations? meets this criterion in an exemplary way. Thus, in several 
articles in which similar material is examined, the different conclusions 
of the authors are noteworthy. For example, in ‘‘Turkey’s Quest for 
Security through Defensive Aliances,” a paper in two parts: the era of 
‘Survival and Belligerent Neutrality,’’ 1919-1945, and the postwar years 
of ‘‘stand[ing] and fallfing] with the West’’ (p. 14), Professor Metin 
Tamkoe, in the first section, analyzes the 1939 Tripartite Treaty of Mu- 
tual Assistance and Turkish-Soviet relations. Although one of the terms 
of the treaty——a provision which has been overlooked—required ‘‘all aid 
and assistance” by Turkey if the Anglo-French Powers became involved 
in a war which extended to the Mediterranean, Turkey remained neutral 
until the early part of 1945.2, In explaining her neutrality, Dr. Tamkoc 
queries whether, on the basis of the then existing military and political 
circumstances, such as the ‘‘great popularity’’ which Germany enjoyed 
among the Turks and the opinion that Ankara ‘‘could not expect any 
benefit’’ from an Allied victory, Turkey could be ‘‘blamed for not honor- 
ing the terms’’ of this pact (p. 18). Indeed, since the treaty relieved 
Turkey from her obligations if they involved her in a conflict with Russia, 
‘and since her military might was limited, the agreement is not regarded 


1 The 1960 edition is reviewed in 57 A.J.I.L. 463 (1963). 
2 For the text of the treaty, see 200 L.N. Treaty Series, No. 4689, p. 167 et seg. 
(1940-1941), Art. 2 (1). 
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as an ‘‘all out commitment’’ toward the West (p. 11). Yet, Dr. Tiirkkaya 
Ataév in ‘‘Turkish Foreign Policy: 1923-1938,’’ views these events in a 
rather different manner. Noting that after the Montreux Conference of 
1986 the Turks became Anglophiles, recognized Germany as a ‘‘growing 
menace’’ (p. 181), and Italy, after the attack on Ethiopia, as the Power 
to be ‘‘most feared’’ (p. 187), he concludes that Ankara entered into ‘‘full 
commitments with England and' France with the Treaty of October 19, 
1939” (p. 142). 

In like fashion, Turkish-Soviet relations are considered somewhat differ- 
ently by the two contributors. Chronologically, of course, Dr. Tamkoc 
has taken his work further than Dr. Ataév, and in his second section relates 
the dangers which the Soviet Union has posed since 1945. This description 
of the Communist threat is well supplemented in an article by Professor 
Abadan on ‘‘Les Activités Subverstves en Turquie,” in which both ex- 
ternal and internal pressures are set forth. Finally, Turkey’s postwar 
efforts to join the Western alliance system—a system which, while having 
strengthened Turkey’s defenses, in light of the vicious circle theory is 
said to have made her less secure than ever—are noted and the observation 
drawn that Turkey is not an equal partner of, but de facto dependent on, 
the United States. 

Three other articles of a general nature are presented: a study of those 
provisions of the 1961 Constitution which bear on international relations, 
a piece in Turkish dealing with the politics of Atatürk, and an enlighten- 
ing contribution on ‘‘Early Foreign Relations of the Turks.’’ To this are 
added two papers on more specific issues, namely, Turkey’s 1957 position 
on the Cyprus question and the 1961 United Nations Conference on the 
Elimination or Reduction of Future Statelessness. A summation of the 
1961 symposium on teaching international politics, a chronology and a 
bibliography round out the volume. The Yearbook thus has certainly 
proved its usefulness and is now an established journal whose subsequent 
issues should be looked upon with anticipation and favor. 


GUENTER WHISSBERG 


Turkish Participation in the United Nations 1945-1954. By Mehmet 
Génliibol. Ankara: Ankara Üniversitesi Basimevi, 1963. pp. viii, 180. 
T.L. 20.00. . 


Prepared in 1955 but published in 1963, Dr. Qönlübol’s volume is a 
synopsis of the official Turkish behavior in the United Nations during 
the period 1945-1954 as evidenced by the positions taken and the votes 
east by the Turkish Delegation to that organization. In his survey of 
those issues before the principal organs of the United Nations in which 
Turkey has actively participated, the author, a member of the Faculty 
of Political Science at the University of Ankara, correlates Turkish 
behavior with the political history and the constitutional law of the world 
organization rather than with the domestic developments in Turkey. Little 
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attention is paid to the factors which determine that country’s foreign 
policy objectives. In fact, the study is based primarily on the Official 
Records and related documents of the principal organs of the United Na- 
tions, in spite of the fact that the author is the first to recognize that such 
records do not tell the whole story of a government’s participation in 
the organization. 

In a format quite similar to Hueryman’s United Nations, Dr. Génltibol 
covers in six chapters the official Turkish view on: the drafting of the 
Charter at the U.N. Conference on International Organization, pacific 
settlement of disputes, collective security, economic co-operation and human 
rights; and legal and organizational questions. In his very brief con- 
cluding section, the author refers to Turkey’s position respecting voting 
bloes and her vested interest in the United Nations. The result is a frag- 
mental account rather than an analysis of the official behavior of a small 
and developing country in the various bodies of the world organization. 

The author is cautious and even reluctant to draw conclusions. The 
‘study offers very few interpretations within its self-imposed limits and 
purpose: ‘‘... to survey the views held and the positions taken by 
Turkey on questions discussed in the bodies of the United Nations from 
its inception through the Highth Assembly, and to make a critical analysis 
of these views and the positions in the light of the constitutional law 
of the organization-and the prevailing world political and economic con- 
ditions.” No attempt has been made, for example, to consider the effect 
on her participation in the United Nations of Turkey’s unique position 
as an Asian nation by geography and culture and as a European country 
by political choice and institutional affiliation. Similarly, the author has 
not probed into the reasons why Turkey, a solid supporter of the United 
Nations, has not asserted herself with the strength of her convictions 
but has remained a rather silent participant in its organs. Perhaps, a 
consideration of the dilemma posed by her unique position, t.¢, a Near 
Easterner with a non-Christian tradition among her Western partners, 
and an ally of the West with a secular outlook among the Moslem Afro- 
Asians, might have thrown some light on why Turkey has been a follower 
rather than an initiator in the councils of the United Nations. 

The work is useful, however, in providing a record of Turkish participa- 
tion in the United Nations for the period 1945-1954. The only other 
work on this subject was prepared by the Institute of International Rela- 
tions, University of Ankara, for the Carnegie Endowment Series of Na- 
tional Studies on International Organization (1961).1 That study provides 
the historical perspective in which to place Dr. Génltibol’s account. The 
two volumes together point out to both the specialist on Turkey and the 
student of the United Nations the areas which require further explora- 


tog: A. N. Axa 
Graduate School of Public and International Affairs, 
University of Pittsburgh 


1 Reviewed in 56 A.J.I.L. 584 (1962). 
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BRIEFER NOTICES 


The Antitrust Structure of the European Common Market. Edited by 
Joseph R. Crowley. (New York: Fordham University Press, 1963. pp. 
179. $8.75.) This collection of six papers, presented at the Fordham 
University Law School Fourth Annual Institute on Corporate Counsel, 
demonstrates both the perennial legal fascination of the European Com- 
mon Market’s venture into anti-trust and the fallaciousness of definitive 
legal predictions in this important and still largely speculative area. 

The papers of Professor Ernst Wolf (University of Basel) on the Role of 
the Court of the European Communities, of G. J. Linssen (of the Common 
Market’s Directorate of Competition) on the Application of Articles 85 and 
86 of the Rome Treaty, and of Professor Eugenio Minoli (University of 
Modena) on Industry’s View of Trade Regulation in the European Eco- 
nomic Community, remain authoritative, because they deal with the gen- 
eral institutional and procedural framework within which the European 
Common Market operates. Professor Minoli’s article is instructive because 
it sets forth in short compass the enlightened European industry approach 
towards public regulation in the interest of competition, an approach which 
is at variance with that of U. S. industry and is usually overlooked in 
legal discussions. Professor Woltf’s paper is valuable to the general student 
of international organization because it outlines the broad functions of 
the Court of the European Communities before discussing in detail the 
three specific contexts in which the Court may enter the anti-trust area. 

The papers of the two private practitioners who have contributed to 
this symposium, Robert Barnard of Washington, D. C., and Loftus Becker 
of Paris, discuss mainly the anti-trust status of patent license agreements 
and distributorship agreements, largely in the light of four ‘‘communica- 
tions’? which the Commission of the Common Market was then proposing 
to issue. Two of the ‘‘communications’’ were withdrawn and the other 
two substantially revised the very month the Fordham Institute was 
held; the revised ‘‘communications’’ appear in the form of an addendum 
supplied from Brussels. Many of the legal problems dealt with in these 
two papers remain acute but unresolved, largely because the dependence 
of the ‘‘Huropean-minded’’ secretariat of the European Economic Com- 
munity on divergent national policy determinations has become more evi- 
dent and has slowed down the tempo of specific anti-trust policy formu- 
lation. 

The introductory paper by Wilbur L. Fugate of the Justice Department, 
outlining the Anti-trust Division’s involvement in the field of foreign com- 
merce, is now slightly out of date in that the Supreme Court has decided 
the Panagra and Singer cases, and the District Court the Swiss Watch- 
makers case, but serves a helpful purpose in aligning U. S. and European 
anti-trust law with related international legal and economic developments. 

While this is not a ‘‘must’’ for the international business practitioner’s 
bookshelf, it is a useful addition thereto. 

SIGMUND TIMBERG 


Foreign Policies in a World of Change. Edited by Joseph E. Black 
and Kenneth W. Thompson. (New York: Harper and Row, 1963. pp. 
x, 756. Index. $8.75.) This volume contains essays on the foreign 
policies of twenty-four nations: all the major Powers of the world as well 
as some significant smaller ones, such as Switzerland, the Union of South 
Africa and Yugoslavia. The authors are either scholars who try to give 
an objective account of a nation’s diplomatic traditions and goals, or out- 
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right advocates of their nations’ conduct of foreign affairs; thus the two 
co-authors of the chapter on the Soviet Union present orthodox Soviet 
views on disarmament, Germany, the ‘‘struggle for peace,’’ et cetera, and 
Habib Bourguiba, Jr., argues for his father’s foreign policy. One of the 
merits of this volume is the serious analysis of the problems faced by many 
of the new nations and by those of Latin America, where the tensions be- 
tween a legalistic tradition and present nationalist realities are mounting. 
Another merit lies in the sections devoted by the authors to the often de- 
termining rôle of history and to the machinery that elaborates foreign 
policy. Inevitably, the results are uneven. Some of the chapters are 
curiously bland—-those about England and the United States in particular; 
others try to cover too much ground in far too short a space, but many, 
like Professor Bracher’s chapter on West Germany and Professor Cole- 
man’s on Nigeria, are acute and sophisticated essays that lift the volume 
above the level of ordinary textbooks, even though the ‘‘comparative’’ 
ambitions of the authors strike this reader as unfulfilled, not so much 
because of the absence of an intellectual framework common to all, as 
because of the diversity of countries and problems surveyed. 


Foreign Policy Decision-Making. An Approach to the Study of Inter- 
national Politics. Edited by Richard C. Snyder, H. W. Bruck and Burton 
Sapin. New York: The Free Press of Glencoe, Inc., 1962. pp. x, 274. 
$5.00.) This volume contains, with an introduction by Professor Snyder, 
four essays previously published. The main one is the well-known essay 
on decision-making as an approach to the study of international politics, 
which had appeared in 1954, The articles by Herbert McCloskey and 
Richard A. Brody are critical evaluations of the decision-making scheme 
by comparison with other theoretical approaches. One essay by Professors 
Snyder and Glenn D. Paige applies the scheme to the U. 8. decision to 
resist aggression in Korea. This piece strikes the reviewer as a perfect 
demonstration of the disadvantages of the scheme. Its cumbersome com- 
plexity seems to condemn the scholar who wants to use it to a choice 
between a scrupulous application which may get him lost in a labyrinth 
of hypotheses and relations, and a daring and discriminating ditching of 
much of the scheme—in which case he might well have resorted to some 
other approach in the first place. 


STANLEY HOFFMANN 


La Conclusion des Traités Internationaux en Israël. By Ruth Lapidoth 
(Eschelbacher). (Publications de la Revue Générale de Droit Interna- 
tional Public, Nouvelle Série, No. 6. Paris: Editions A. Pedone, 1962. 
pp. 110. Index.) This is a thorough study of the power to ratify treaties 
in Israel by Dr. Lapidoth of the Hebrew University of Jerusalem. After 
a brief survey of the different theories concerning this power under inter- 
national law and a summary of the various domestic law systems (including 
the situation under the Palestine Mandate), the author examines the Israeli 
practice. Under the latter the Government has the exclusive power to 
ratify treaties, and parliamentary authorization or approval is not neces- 
sary. Dr. Lapidoth concludes that this practice is not compatible with 
the relevant Israeli legislation (Israel has no formal written constitution). 
Nor does she consider as sufficient the means of control over the Executive 
available to the legislative body: motion of censure, necessity of legislation 
where the treaty modifies domestic law or where appropriations are re- 
quired. This may be so, but other countries which have also failed to adopt 
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what Professor Charles Rousseau, in accord with the author, considers the 

“solution which the logic... of the parliamentary régime postulated”? 
(Preface), namely, parliamentary approval or authorization, are neverthe- 
less regarded as good democracies. 

From the point of view of the author, the question of the international 
validity of treaties ratified in disregard of domestic law arises. Accord- 
ing to draft Articles 4 and 31 on the Law of Treaties recently adopted by 
the International Law Commission, this disregard does not affect the 
validity of the treaties in the case of Israel, since they are ratified by an 
organ which is considered to be furnished with the necessary authority, 
and one can hardly speak of a ‘‘manifest’’ violation when the government 
acts according to sts interpretation of the law which is not seriously chal- 
lenged by the legislature. 

Sato ENGEL 


Annual Review of United Nations Affairs 1961-1962. Edited by Rich- 
ard N. Swift. (Dobbs Ferry, N. Y.: Oceana Publications, 1963. pp. xx, 
236. Index. $6.00.) In an attempt to vary the presentation of the 
Annual Review, the editors have adopted a number of techniques, some 
of which have proved more successful than others. Thus, the first five 
volumes, covering the period from 1949 to 1953, comprise the informal 
speeches delivered by United Nations officials at conferences of the Insti- 
tute for Annual Review of United Nations Affairs, and include brief 
synopses of the subsequent panel discussions. Two succeeding issues con- 
sist of analytical articles on the Organization’s work, while the eighth 
and ninth publications contain excerpts from official statements made by 
representatives of United Nations Members and by international officials. 
During the past two years the editor happily has returned to the original 
format, although these books, unlike earlier ones, summarize the partici- 
pants’ comments in more detail. The current volume, dedicated to the 
memory of Mrs. Franklin D. Roosevelt, encompasses eight chapters in 
which administrative, political, social, economic, humanitarian, financial 
and legal matters are surveyed. 

If the underlying themes of United Nations activities in 1960-1961 
were Africa and the authority of the Secretary General, then those of 
1961-1962 were the recurring problems of the Congo and the financial 
difficulties which arose from the establishment of UNEF and ONUC. 
All of these events have indeed challenged the very foundation of the 
Organization and have altered the complexion and operation of the United 
Nations, for, as history reveals and as William Jordan’s contribution notes, 
‘institutional changes” are ‘‘likely to come about mainly in connection 
with the solution of grave crises’’ (p. 56). Consequently, these occur- 
rences are described in the volume under examination. The remarks at 
the end of Bruce Turner’s article on the fiscal question, an address in 
which the Controller points out that the Organization is close to the stage 
in which ‘‘financial facts of life could determine political action’’ (p. 
194), set forth standard schemes for raising independent sources of 
revenue, No mention is made, however, of the possibility of a United 
Nations lottery, which at one and the same time could go far in alleviating 
the monetary situation and in providing millions of individuals with a 
direct and voluntary opportunity of assisting the United Nations. 

In an analysis by Lin Mousheng, the human rights program, as it has 
developed over some sixteen years, is vividly portrayed and the observa- 
tion is drawn that the Declaration of Human Rights may become the 
‘basis of a common law of mankind’’ (p. 106). Such a statement alone 
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suffices to place emphasis on the lively discussions which follow the 
short paper on the International Law Commission and the International 
Court. And in this regard, the exchange of views between Professors 
McDougal and Lissitzyn on the objectives and functions of a modern 
system of international law are particularly noteworthy and significant. 


GUENTER WEISBERG 


The Law of War and Peace. De Jure Belli ac Pacts Indri Tres. By 
Hugo Grotius. (Reprint from The Classics of International Law edited 
by James Brown Scott. Essay and Monograph Series, The Liberal Arts 
Press, Indianapolis and New York: Bobbs-Merrill Co., 1968. pp. xlvi, 
946. Indices.) The Liberal Arts Press has reproduced, in an offset reprint, 
Vol. II of the Carnegie Endowment for International Peace publication 
(Oxford University Press, 1925) of Hugo Grotius’ Law of War and Peace, 
translated by Francis W. Kelsey, with the collaboration of Arthur E. E. 
Boak, Henry A. Sanders, Jesse S. Reeves, and Herbert F. Wright.* This 
work, which was No. 3 in the series of Classics of International Law issued 
by the Endowment upon the initiative of James Brown Scott, the General 
Editor of the series, was originally published in quarto format in two 
volumes, the first volume being a photographie reproduction of the 1646 
edition of De Jure Belli ac Pacts. 

The present volume in octavo format not only fills the need for a long 
out-of-print classic of international law, but its convenient size may easily 
be accommodated on the crowded library shelves of students and prac- 
titioners of international law. Many readers of the JOURNAL need not be 
reminded of the pages of the Jougnan and of the Procmepmnes of the 
American Society of International Law that have been devoted to Hugo 
Grotius and his works. To the younger members of the profession, to 
whom Grotius may only be a name, the perusal of this legal masterpiece 
as now made available should give much food for reflection in the light 
of modern times. 

Ereanor H. Finca 


Federalism in the Commonwealth. A Bibliographical Commentary. Ed- 
ited by Wiliam 8. Livingston. (New York: Oxford University Press; 
London: Cassell & Co., Ltd., 1963. pp. xviii, 237. $4.80.) The Common- 
wealth of Nations over the past decade and a half has given birth to a 
substantial number of new, independent members that have frequently 
adopted a federal rather than a unitary political structure. In this vol- 
ume Professor Livingston and his colleagues present bibliographical com- 
mentaries on the mature federal systems of Australia and Canada, and the 
emerging or still-born federal systems of the West Indies (which was 
dissolved on May 31, 1962, the date on which it was scheduled to receive 
independence), India, Pakistan, Malaya, Nigeria, and Rhodesia and Nyasa- 
land. The commentaries, which vary in length, are comprehensive in their 
scope and treat the phenomenon of federalism in its broadest aspects, 
including not only the legal arrangements but also the political, economic, 
and social problems extant in each federal state. Bibliographical citations 
include governmental and non-governmental documents and reports, mono- 
graphs, biographies, autobiographies, articles in the learned journals, and 
unpublished materials such as doctoral dissertations. Mention is also 
made of libraries and other depositories that have substantial collections 
of relevant materials and documents. Although most of the citations refer 


1 Reviewed by Dr. O. van Vollenhoven in 21 A.J.I.L. 628 (1927). 
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to materials in the English language, there are occasional references to 
materials in other languages. 

Each author integrates the bibliographical citations with perceptive and 
concise accounts of the significant political developments and candid ap- 
praisals of the subject matter and merits of each citation. Mention is 
sometimes made of the lacunae in the current knowledge and the develop- 
ments and problems that invite future research. The reader’s facility in 
using the volume as a reference work is enhanced by the topical arrange- 
ment of each commentary and the general index of authors cited. 

This collaborative effort by specialists in their field will be appreciated 
by all students of the Commonwealth of Nations and the workings of fed- 
eral systems and will provide a useful guide for the study of both phe- 
nomena, 

Don C. Prr 


Persönlichkeitsrechtliche Fragen des Internationalen Rechts. Edited by 
Ignaz Seidl-Hohenveldern and Heinrich Nagel. (Schriftenreihe der 
Deutschen Gruppe der AAA, Band II. Baden-Baden: Verlag August 
Lutzeyer, 1962. pp. 103. DM. 7.80.) The second volume, made up of 
five essays, by the German section of former auditors at the Hague 
Academy, appearing five years after the first volume, concerns itself with 
the human being in his relations to international law. Familiar ground is 
covered, with three of the essays employing a narrative style with a limited 
measure of analysis probably dictated by limitations on length. The 
one essay that is strikingly different is the metaphysically grounded dis- 
cussion by Albert Auer of “Der Mensch als Telos des Vélkerrechts.”’ 
Ernst Schlachter’s short essay on the right of citizens and corporations of 
the Common Market countries to settle within another Common Market 
country is presented in essentially outline form most useful as a suggestion 
for more thorough studies. 

Among the essays taking a narrative-analytical approach, that by Hein- 
rich Nagel deals with reciprocity in the execution of foreign judgments. 
Particular attention is given to pertinent German practice as its affects 
the interests of individuals. 

Potentially most probing and certainly most provocative of thought are 
the essay by Heinrich Kipp on international law as it relates to the human 
personality, and that by Ignaz Seidl-Hohenveldern on the protection of 
personal honor in international law. Unfortunately, both essays provoke 
more than they explain. For example, Professor Kipp tells us that the 
great mistake of 19th-century theory was to play down the relationship of 
men to international law. What he does not do is to probe the sources 
of the error, whether in the separation of public from private international 
law, in a clinging by national authorities to every jot and tittle of power, 
or in the passage of international society through some identifiable stage 
of development through which at least the older national societies have 
passed. In Professor Seidl-Hohenveldern’s essay the term Ehre allows 
a range of reference from respect for diplomats and for women in time 
of war to freedom of expression and information. Well done as the essay 
is, it begs a more concentrated focus upon honor which, traced through 
pertinent historical periods, would have provided us with a clearer view 
of the evolution of value concerning the human being as reflected cross- 
nationally in international law. It is to be hoped that either Professors 
Kipp and Seidl-Hohenveldern or other scholars will pursue the investiga- 
tions suggested, whether intentionally or not, by these two essays. 


Weser L. Gourw 
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Anuario de Derecho, Universidad de Panama. Vol. 5, 1961-1962. 
(Panama: University of Panama, 1963. pp. 496.) This annual collection 
of articles, texts of laws and relevant documents, regularly published by 
the Faculty of Law and Political Science of the University, is a current 
source of materials on all aspects of Panamanian law. This issue is of 
special interest because of the section on Relations with the United States 
(pp. 283-259.) The articles on the sovereignty of the Canal Zone and 
the right to fly the Panamanian flag in the Zone illuminate our hindsight. 
The riots which occurred on the border of the Zone in January, 1964, might 
well have been foreseen from a careful reading of the 1962 Anuario. 
Professor Eloy Benedetti points out gaps (lagunas) in the legal system 
governing the inhabitants of the Zone; he blames this on the impasse 
between the two nations over the question of sovereignty and the in- 
terpretation of Article III of the Treaty of 1903. He notes that the pro- 
posed treaty with Colombia (Herran-Hay), which formed the basis of the 
subsequent treaty with Panama, did not include the clause under which the 
United States could exercise rights ‘‘as if sovereign,” as Colombia had 
reserved all rights not expressly conceded. 

Relevant documents which are reproduced include the Resolution of 
the National Assembly of Panama dated November 16, 1961, stating the 
fervent hope that a new treaty would be substituted for the Treaties of 
1908, 1936 and 1955. It spells out the thirteen specific points which repre- 
sent the minimum aspirations of the people of Panama. There is also 
reproduced the note of September 29, 1960, from Moreno to Farland in 
reply to Note No. 522 of June 18, 1959, from the then Ambassador 
Harrington concerning the Shell case decided by the Supreme Court of 
Panama on August 14,1958. This case held that the Republic of Panama 
had jurisdiction to tax petroleum sold in the Canal Zone. Finally the 
section contains the exchange of letters between Presidents Chiari and 
Kennedy in which the President of Panama blamed all of the misunder- 
standings and errors of the past on the alleged fact that the 1903 Treaty 
was never negotiated (negociada). In his letter of November 2, 1961, 
President Kennedy recognized that differences do exist and ought to be dis- 
cussed (discutidas) frankly and in detail. He expressed the hope that a 
complete review (reexamen) of our present and future needs with respect 
to the facilities of the Canal would be finished within a very few months. 
Procrastination apparently is up to its old thievery, this time of friendly 
relations between the United States and one of its Latin American allies. 


Wiuwiam §. BARNES 


Law and Politics in Inter-American Diplomacy. By C. Neale Ron- 
ning. (New York and London: John Wiley & Sons, 1968. pp. vii, 167. 
Index. $5.95.) In this valuable and thought-provoking book, Dr. Ron- 
ning, an Associate Professor of Political Science at Tulane University, 
examines some leading areas of inter-American regional law and the 
catalytic effect on this law of the vast social revolution taking place in 
Latin America. By demonstrating that law and politics are inseparable 
‘and that, consequently, it is neither possible nor desirable to insulate inter- 
American diplomacy from national politics, the author shows that no en- 
during principles of regional international law can be posited unless those 
principles harmonize the totality of all the sociological and political fac- 
tors involved. He does not deny the meaningfulness and significance of 
legal propositions, but rather suggests that these propositions cannot be 
intelligently evaluated without a knowledge of the determinative réle which 
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political factors have played or do play in the efforts of the nations of the 
Western Hemisphere diplomatically to adjust the region’s legal rules to 
the demands of this century of transition. 

Within the limits of a volume of comparatively modest proportions, the 
author presents a precise and lively analysis of such diverse legal questions 
as the recognition of governments, the international standard concerning 
the treatment of aliens, the problem of intervention, the question of the 
breadth of the territorial seas, diplomatic asylum, the existence of European 
colonies in the Hemisphere, and the claims to Antarctica. He shows no 
tendency to gloss over the underlying political differences that have arisen 
between the United States and Latin America or among the Latin Ameri- 
can nations themselves. And one cannot quarrel with his conclusion that 
this Hemisphere, ‘‘which has talked so much about ordering its affairs ac- 
cording to generally accepted rules of conduct now stands at a crucial 
juncture” (p. 161). Hither whole-hearted diplomatic efforts must be made 
to develop a more viable set of rules to govern inter-American relations or 
the long struggle for order and stability in this Hemisphere will end in 


bitter failure. 
A. J. THOMAS, JB. 


Tres Momentos en la Controversia de [Amites de Guayana. ELl Incidente 
del Yuruan. Cleveland y la Doctrina Monroe. By Enrique Bernardo 
Núñez. 2d ed. (Publicaciones del Ministerio de Relaciones Exteriores. 
Caracas: Imprenta Nacional, 1962. pp. 117.) A diplomatic history of 
the Anglo-Venezuelan boundary dispute, this book explores the imade- 
quacies of both disputants. The work’s principal value is that it integrates 
the personal and the legal aspects of diplomacy. Through the personalities 
involved, the author considers six key episodes in the history of the dispute 
-—the first occurred in 1844-1845, the last was the arbitral decision of 1899 
—and attempts to show how and why the boundary was settled in a 
manner considered unjust to Venezuela. He demonstrates how the sys- 
tem, resources and sophistication which the nineteenth-century British 
Foreign Office could concentrate upon any specific crisis were applied to 
the Guiana boundary controversy. Núñez notes candidly the inadequate 
policies, system and resources which led the Venezuelan Government into 
irretrievable lapses which eventually cost Venezuela considerable territory. 

This second edition makes Núñez’ study available in book form (it was 
first published in the Caracas periodical El Nacional in 1944-1945) and 
rounds it out with (Appendix A) Otto Schoenrich’s subsequent exposé of 
the memorandum of the late Severo Mallet-Prevost (48 A.J.I.L. 523 
(1949)), and (Appendix B) a statement of the current Veneznelan po- 
sition (1962) by President Rémulo Betancourt. This last decries the 
arrogance of a colonial process which wrested the border area from 
Venezuela in the nineteenth century and now gives it away, in the name 
of self-determination, to Cheddi Jagan’s British Guiana. Betancourt in- 
dicates that, although the Venezuelan Government supports autonomy for 
British Guiana, it considers some of the border area to be Venezuela 


irredenta. 
Wayne M. CLEGERN 


March to Calumny: The Story of American POW’s in the Korean War. 
By Albert D. Biderman. (New York and London: Macmillan Co., 1963. 
pp. x, 326. Index. $5.95.) The basic objective of the author of March 
to Calumny was to correct the derogatory impression created in the United 
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States and throughout the world by the writings of one Eugene Kinkead, 
a reporter by profession, and to only a slightly lesser degree by the speeches 
and writings of Major William Mayer, an Army psychiatrist, that the 
conduct of American military personnel, especially of the Army, captured 
by the Communists in Korea and held as prisoners of war was, with rare 
exception, completely reprehensible and indicative ‘‘of the moral decay 
of American society.”’ 

It is always difficult to write a book the main theme of which is to 
criticize another volume on the same subject, and March to Calumny 
does not completely surmount this diffculty. The author himself con- 
cedes that ‘‘[S]cholars of the Korean prisoner-of-war episode were un- 
derstandably not disposed to produce a book of scholarly rebuttal to un- 
scholarly writings on the topic’’ (p. 6). He probably would have better 
accomplished his purpose, which was undoubtedly praiseworthy, had he 
written his book as an original enterprise. He could then have reserved 
a chapter toward the end to point out the errors of Mr. Kinkead’s efforts. 
He feels strongly that those efforts represent inadequate research, with 
incorrect factual material interpreted on the basis of unstated criteria 
which result in improper conclusions. He himself reaches the rather devas- 
tating conclusion that the works of Kinkead, Mayer, et al., were far more 
effective propaganda for the Communists than their own (a fact which 
the Communists themselves understood and used profitably) and were 
harmful to the American image in both Allied and neutral countries (pp. 
81 and 122). 

Chapters of particular interest are those concerned with ‘‘Collabora- 
tion and Resistance’? (IV), ‘‘What Did Prisoners Resist and Why” (V), 
“The Record of Escapes” (VI), ‘‘Death Rates, Prisoner Treatment, and 
Prisoner Conduct” (VII), and ‘‘Mistreatment, Coercion, and Atrocities’? 
(VITI). The author is an able researcher, and the facts and statistics 
which he marshals and the logie with which he interprets them lead in- 
escapably to the conclusion that a great disservice was done to this country 
by the publication of many of the unwarranted conclusions about both 
the American prisoners of war who died in Communist prisoner-of-war 
camps in Korea and those who survived that ordeal only to find themselves 
damned in the public mind soon after their return home. 

The military services would do well to include March to Calumny on 
the required reading lists at their higher-level schools. 


Howard S. Levm 


The Ukraiman-Polish Problem in the Dissolution of the Russian Empire, 
1914-1917 . By Oleg 8. Pidhaini. (Toronto and New York: New Review 
Books, 1962. pp. 125. Index.) This slender volume, apparently intended 
to serve as an introduction to a larger study of the Ukraine in the 1917— 
1920 period, represents an effort for a succinct historical review of a 
confused and confusing place and time. On the whole, the effort may be 
considered successful. Mr. Pidhaini presents a plausible analysis of the 
origins and development of the Polish-Ukrainian border dispute against 
the backdrop of World War I and the Russian Revolution. The conflict 
of Polish drives to restore ‘‘historical Poland’’ as it existed prior to 1772 
and the Ukrainian policy of self-determination, emerged at the end of the 
first World War, when the international climate appeared ripe for de- 
mands for self-government. 

Statehood for Poland was first promised by both Germany and Austria- 
Hungary, then offered by Russia, and finally accepted by France, Italy 
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and Great Britain in September, 1917; ‘‘the state of the Ukraine,” on the 
other hand, met a different fate. By March, 1917, the Ukrainians organ- 
ized the Rada, an all-Ukrainian political body. In April the Rada re- 
quested autonomy for the Ukraine from the new Russian Provisional 
Government, and in July the Ukraine had acquired its first government 
since the eighteenth century. When in November the Bolsheviks over- 
threw the Provisional Government, however, they issued an ultimatum 
to the Rada: It must disarm its forces; if it did not comply within 48 
hours, the Bolsheviks would attack. The Rada, unwilling to risk war, 
accepted the ultimatum. ree: 
And here the book ends. Poland had no definite border as yet, but its 
claim for statehood was understood, recognized and supported. The 
Ukrainian National Republic, on the other hand, with a border well drawn 
and established, was doomed. 
Jan F. Trigka 


The Year Book of World Affairs, 1962. Vol. 16. Edited by George W. 
Keeton and Georg Schwarzenberger. (London: Stevens & Sons, Ltd.; 
New York: Frederick A. Praeger, 1962. pp. xxvi, 344. Index. $12.50; 
£3 39.) <A larger portion of this Year Book was devoted to international 
law in 1962 than had been the case in the preceding years. Three of its- 
twelve articles treat current legal topics, and several others deal with 
major international policy issues which have legal significance. Ignaz 
Seidl-Hohenveldern examines the one-sided advantages accruing to state- 
trading countries under traditional international law, and reviews some 
countervailing legal doctrines, Guenter Joetze analyzes the provisions of 
‘the interzonal trade agreements applied between the two sides in Germany 
since 1951. He concludes that the agreements are in substance governed 
by international law, a view tenable only under a declarative theory of 
recognition, given the refusal of the Federal Republic to recognize a sec- 
ond German state or indeed to treat the agreements as international. 
Milos Radojkovic, writing in French, considers the legality of employing 


or testing nuclear weapons, which he denies on grounds of textual analogy ~ 


and principle, without facing the military and. technological conditions 
which underlie the actual policies and doctrines of the nuclear Powers. 
These realities, by contrast, are reflected in the cautiously optimistic 
thoughts on the nuclear deterrent by Marshal Sir Dermot Boyle of the 
R.A.F., as military relations in the Western Hemisphere are reflected in 
D. A. Graber’s review of recent U. S. policies concerning intervention, 
especially in Cuba, down to 1961. Susan Strange suggests policy changes 
in world trade between the industrialized and underdeveloped countries. 
The remaining articles again deal with recent national and regional po- 
litical] developments, centering this time on Western Europe and the 
Islamic East. 
. Kurt Wax 


Rapports Belges au VIe Congrès International de Droit Comparé. Ed- 
ited by the Inter-University Center of Comparative Law. (Brussels: 
Établissements Émile Bruylant, 1962. pp. vi, 471. Fr. 400, paper; Fr. 
630, cloth.) This book presents reports prepared by Belgian jurists for 
the Sixth International Congress of Comparative Law in Hamburg in 
1962. Nicely edited, it adds another volume to the growing collection of 
contributions to the science of comparative law submitted at the periodical 
(every four years) great meetings of jurists from all over the world. 
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It may be mentioned, in passing, that unfortunately, the American group 
is one of the few which did not succeed in publishing its papers. 

The book contains nineteen studies, all written in Freneh, on many as- 
pects of law, primarily in the Belgian system. In a short review of the 
volume, it is utterly imposssible to do justice to the many fine discussions 
it includes. AN that can be done is to mention their topics and some of the 
authors. The first paper deals with Belgian legal history. Two are de- 
voted to jurisprudence, three each to commercial law and international 
law (public and private). Two papers are in the field of civil law and 
procedure; the others draw their topics from air law, labor law, and some 
other fields. Among the contributors, some are internationally known. 
One should mention Dean Gilissen of Brussels, instrumental in organizing 
the International Association of Legal History; Professor Limpens of Brus- 
sels and Ghent, Director of the Inter-University Center of Comparative 
Law; Professor Van Reepinghen of Louvain, one of the best orators in 
Belgium; Professor Nys of Brussels, well-known expert on air law, member 
of the Legal Committee of the I.C.A.0. 

The length of the papers is uneven. The shortest one (seven pages), 
on the problem of simultaneous contract and tort liability, was written 
by Professor Van Ryn of Brussels. The longest, on constitutional tend- 
encies of newly independent countries, prepared by Professor Ganshof 
van der Meersch of Brussels, is printed on forty-eight pages, and has a 
supplement nearly equally long. It includes the basic laws of the Re- 
public of the Congo (Léopoldville). 

As other similar publications, this volume presents a wealth of materials 
of interest to jurists in nearly every branch of the law. It should find a 
place on the shelves of every library having a section on foreign and com- 


parative law. 
W. J. WAGNER 


American Immigration Policies: A History. By Marion T. Bennett. 
(Washington, D. ©.: Public Affairs Press, 1963. pp. xiv, 362. Index. 
$6.00.) This comprehensive study of legislation for the control of immigra- 
tion focuses on the existing basic law, the MeCarran-Walter Act of 1952; 
what it does and does not do; and developments since its enactment. As 
prelude, there is a hundred-page sketch of the historical evolution of 
legislative policy; and as appendix, a copious documentation in the way 
of references, statistical tables, bibliography and statutory chronology. 
The book’s aim is general public enlightenment; to this worthy design its 
lay author, former Congressman from Missouri (1943-1949) and now 
Commissioner at the Court of Claims, brings an easy non-technical style, 
a keen interest in the domestic policy and politics of his subject, and an 
evidently considerable study. 

The national-origins quota system maintained in the 1952 law comes 
in for major attention, leading to the implicit conclusion that in fact this 

‘system’? has been more symbolic than real. Both through less- publicized 
provisions of the law and through special-purpose acts passed from time to 
time, the pattern of subsequent immigration has little conformed with the 
allocations prescribed. The author rather expects that sooner or later 
Congress will be persuaded to overhaul the quota feature. Misgivings on 
his part about the more extreme of the revision proposals currently bruited 
are discernible; but he has presented the facts from which readers pro- 
fessing the open mind can independently judge how much sense the quotas 
make in their present form, and from which also those of immutably fixed 
views one way or the other can take comfort. 

HermMan WALKER 
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The Legal Aspects of the Hungarian Question. By Joseph Alexander 
Szikszoy. (Doctoral Thesis, No. 147, University of Geneva. Ambilly- 
Annemasse, France: Les Presses de Savoie, 1968. pp. 219.) The study 
under review wishes to throw light, from a legal point of view, on the 
complicated, kaleidoscopic developments of the Hungarian Revolution of 
1956 and of its aftermath. Their presentation by the author, a member 
of the Washington, D. C., Bar, is based on carefully sifted incontrovertible 
factual material, and the legal conclusions drawn from these events are 
cautious, sober, objective, and generally convincing. One of the note- 
worthy features of this work is that it widely uses Soviet and Hungarian 
sources; in fact, many of the legal deductions rely on exactly such sources. 

The Hungarian Question, though on the agenda of and discussed by 
the U. N. General Assembly from 1956 through 1962, is a somewhat 
“neglected child’’ of international jurists. Even this JOURNAL devoted 
only a marginal comment (by Quincy Wright, ‘‘Intervention 1956,” on 
p. 275 of the April, 1957, issue) to this problem. No wonder that com- 
parisons made by international lawyers between the Hungarian events 
and those of Guatemala or Cuba are mostly based on an erroneous under- 
standing of the former. A reader of the book under review probably 
would be surprised to learn about the ‘‘legal’’ position of Soviet forces in 
Hungary prior to the Revolution, or why a recognition of the Nagy govern- 
ment was not called for (it has been a government recognized by all, 
including the Soviet and the United States governments); it might be 
similarly interesting to read about the unconstitutionality of the Kádár 
government until June, 1957, according to the Hungarian Constitution 
and its own admissions. 

The legal aspects of the proceedings before the United Nations, especially 
the jurisdictional aspect, are analyzed and evaluated by the author with 
great thoughtfulness and outstanding success. The book, however, fails 
to elaborate on the United States’ attitude toward the Kádár regime, an 
attitude which appears to represent a mere de facto recognition only (to 
the time of the present writing). The reference to the Estrada doctrine 
must strike the reader as most pertinent to the situation under discussion. 


Ferenc A. VALI 
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——, March 17, 1964 (Vol. 12, No. 11). Stockholm Sees Germany’s Division as 
European Peril (pp. 1-2). 

——, March 24, 1964 (Vol. 12, No. 12). Reunification in the Soviet Union’s Interest 
Too (pp. 1-2), Ludwig Erhard. 

——, April 7, 1964 (Vol. 12, No. 13). Bonn Recommends Speotal Aids for the De- 
veloping Nations (pp. 1-2), Kurt Schmticker; NATO Marks Ite 16th Anniversary 
(p. 8); The Moselle Becomes a European Waterway (p. 6). 

—, Special Supplement. Germany’s Position and Germany’s Future (pp. 1-7), 
Gerhard Schréder. 

, April 14, 1964 (Vol. 12, No. 14). Towards a ‘‘Truly Peaceful Coexistence in 
Europe’’ (pp. 1-5). 

BULLETIN or THE EUROPEAN Hoonomio Commounrry, January, 1964 (Vol. 7, No. 1). 
Community Policy on the Great Problems of Developing World Trade (pp. 12-14), 
Walter Hallstein. 

, February, 1964 (Vol. 7, No. 2). 4 New Step Forward to the Common Agri- 
cultural Polioy (pp. 5-9), S. L. Mansholt. 

BULLETIN OF THE INTERNATIONAL COMMISSION OF JURIBTS, March, 1964 (No. 18). 
The European Social Charter (pp. 1-9). 

OaNaDIAN Bar Review, March, 1964 (Vol. 42, No. 1). Choice of Law (pp. 46-77), 
I. F. G. Baxter; The Boundaries of Canada (pp. 100-189), A. F. N. Poole. 

Cuncas Poniticas y Socrates (UNIVERSIDAD NACIONAL AUTÓNOMA DE M#xIc0), 
July-September, 1968 (Vol. 9, No. 88). Derecho Espacial: Hechos e Ilusiones (pp. 
295-322), F. B. Schick; La Evolución Reciente del Problema del Espacio Céemtco en 
las Naciones Unidas (pp. 823-338), Modesto Seara Vazquez; Guta de Lecturas para el 
Estudiante de Ciencias Diplomáticas. Relaciones Internacionales: Aspectos Juridico y 
Politico (pp. 495-520), Modesto Beara Vázquez. 
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COLUMBIA Law Review, April, 1964 (Vol. 64, No. 4). Federal Jurisdiction over 
Foreign Corporations and the Erie Doctrine (pp, 685-709) ; Federal Court Lacks Power l 
to Freese Delinquent Taxpayer’s Assets in Foreign Branch of Domestio Bank (pp. 
774-780). 

La Comunrrd INTERNAZIONALE, October, 1963 (Vol. 18, No. 4). Stasi Internazionale | 
(pp. 515-518), Luigi Salvatorelli; L’ America Latina e Europa (pp. 519-540), Renato ` 
Piceinini; Problemi Giuridict dell’Armamento Nucleare: tl Trattato di Mosca (pp. 
541-550), Giovanni Kojanes; L’Edificastone dell’ Africa Nuova e la Conferensa di Addis 
Abeba (pp. 551-569), Romain Rainero. ` ; 

Dre DONAURAUM, 1964 (Vol. 9, No.1). Die Pragmatische Sanktion und das Werden 
des Osterreiohisohen Staates (pp. 8-14), Hans Lentze; Die Pragmatische Sanktion und 
Tirol (pp. 15-17), Nikolaus Grass. 

Europa ARoniv, February 10, 1964 (Vol. 19, No. 3). Aufgaben und Stellung der 
Kommission in der Verfassungsstruktur der Europäischen Wirtsohaftegemeinschaft (pp. 
77-90), Erich Wirsing; Spaniens Stellung in der Internationalen Politik (pp. 91-100), 
Fernando Maria Castiella; Die Politische Rolle des Militärs in Lateinamerika (pp. 101- . 
110), Boris Goldenberg. 

——~, February 25, 1964 (Vol. 19, No. 4). Der Konfltkt swischen Peking und Mos- 
kau. Ideologie und Machtpoliitk (pp. 111-124), Boris Meissner; Ist Regionale Abriis- 
tung in Europa Möglich? Hine Auseinandersetsung mit dem Buoh ‘‘ Rine Strategte ftir 
Europa’’ (pp. 133-188), Eugene Hinterhoff and Alastair Buchan; Die Fransdsisohen 
Afrika-Wissenschaften heute (p. 139), R. J. Guiton; Osteuropa-Konferens der Europä- 
tsohen Bewegung (p. 140), Robert Lamberg. 

——~, March 10, 1964 (Vol. 19, No. 5). De Gaulles Politik der Bewegung in Stid- 
und Ostasien (pp. 145-156), André Fontaine; Regionale Ristungs-beshrankung und 
Militärische Sicherheit in Europa. Ein Polntscher Diskussionsbettrag (pp. 157-162), 
Marian Dobrosielski; Weltpolitische Aspekte der Welthandels- und Entwioklungskon- 
Jorong der Vereinten Nationen (pp. 173-180), Karl Kaiser; Zur Definition der ‘‘ Fried- 
lichen Koowistens.’’ Bemerkungen su einer Veröffentlichung des Moskauer Instituts 
fir Woltwirtsohaft und Internationale Bestehungen (pp. 181-188), Helmut Schneider; 
Das Pakistan Institute of International Affairs, Karatechi (p. 184), Latif Ahmed Sher- 
wani; Gemeinsame Arbetistagung des Britischen, Franzdsischen und Deutschen Instituts 
für Auswärtige Politik (pp. 185-186), Walter Schütze. 

——, March 25, 1964 (Vol. 19, No. 8). . Wirtschaft und Technik in der Gestaltung 
dor Weltpolitik, Aufgaben der Voreinigten Staaten in der Welt von Morgen (pp. 187~ 
192), Walt W. Rostow; Dis Neuesten Bemühungen Pekins um Afrika (pp. 1938-202), 
R. J. Guiton; Sanstbar—Tor sum Ostafrikanischen Festland? (pp. 208-207), Marcia 
Wright; Die Politisohe Entwicklung in Lateinamerika im Jahre ais (pp. 208-216), 
Ludwig Graf von Ysenburg. 

——, April 10, 1964 (Vol. 19, No. 7). Eine Bewegliche A P 
(pp. 221-232), Dean Rusk; Europas Organisatorisohe Einheit. Fusion der Dret Bueku- 
tiven vor der Zusammenlegung der Verträge? (pp. 238-244), Rainer Hellmann; Dte 
Sowjetischen Bemühungen wm eine ‘‘Détente’’ (pp. 245-254), Richard V. Allen. 

FOREIGN AFFARS, April, 1964 (Vol. 42, No. 3). The Prestdenoy and the Peace (pp. 
853-365), MeGeorge Bundy; The World Order in the Sixties (pp. 379-390), Roberto 
Dueei; Latin America: A Broad-Brush Appraisal (pp. 399-412), Philip W. Quigg; 
Russia and Europe (pp. 428-444), Zbigniew Brzezinski; The Colorado Waters Dispute 
(pp. 495-500), Norris Hundley, Jr. i 

INDIAN AND Forzian Review, January 1, 1964 (Vol. 1, No. 6). Asia and Africa in 

the UN (pp. 4-5); Aocess to UN Headquarters (p. 5); The Copyright Barrier (p. 6); 
Atoms for Peace (pp. 6-7); Pakistan in Kashmir: A Study in International Law (pp. 
16-18), K. Krishna Rao; Ezodus from Sinkiang (pp. 18-20), B. Vaidyanath. 
, January 15, 1964 (Vol. 1, No. 7). The Twelfth ‘‘Pugwash’’ (p. 6); Indo- 
Pakistan Relations (pp. 20-21), Sisir Gupta; The Sino-Pakistant Alliance (pp. 24~25), 
H. B. Mathur; The Commonwealth and Its Future (pp. 26-28), M. 8. Rajan; Asian- 
African Impact in the UN (pp. 28-80), Swadesh Mehta. 
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——, February 15, 1964 (Vol. 1, No. 9). Recognition, Not Approval (pp. 3-4); 
India and the COMECON (p. 6); Kashmir in the United Nations (pp. 9-10), Sisir 
Gupta; The Politics of China’s Other Boundaries (pp. 16-18), E. Rahul; Economic 
Co-operation in the EOAFE Region (pp. 19-20); Indo-Ceylon Relations (pp. 21-28), 
Chandra Sekhar; Fifteen Years of the COMECON (pp. 238-25), K. L. K. Rao. 

—, March 1, 1964 (Vol. 1, No. 10). Zhe Non-aligned Nations (pp. 8-4); Kashmir 
in the Seourtty Council (pp. 4-5); Peace-Keeping in Cyprus (pp. 6-7); ICO’s Role in 
Laos (p. 7); The Foreign Investor in India (pp. 12-18), A. O. Banerjee; Indo-Ceylon 
Belations (pp. 17-18), Chandra Sekhar; Cuba and the Big Powers (pp. 21-28), E. R. G. 
11). China Disregards the Colombo Proposals (pp. 
8-5); Minorities? Exodus from Rast Pakistan (p. 5). 

——, April 1, 1964 (Vol. 1, No. 12). Corporate Taxes in India and the Foreign 
Investor (pp. 9-11, 18). . 

——,, April 15, 1964 (Vol. 1, No. 18). Nationalism, Non-Alignment and World Order 
(pp. 9-12), Carlos P. Romulo; Towards General and Complete Disarmament (pp. 24- 
25), V. O. Trivedi. 

INDIAN JOURNAL OF INTERNATIONAL Law, October, 1963 (Vol. 3, No. 4). Nuolsar 
Weapons and International Law (pp. 383-395), M. O. Setalvad; International Law and 
the Concept of Aggression (pp. 896-412), C. J. Chacko; The Plight of Diplomatio Law 
(pp. 418421), M. 8. Korowlez; The Charter of the Organisation of African Unity 
(pp. 422-481), K. R. Nambiar; 4nd Conference of the Indian Society of International 
Law (pp. 433-434), ©. J. Ohacko. 

INTERNATIONAL AND COMPARATIVE Law QUARTERLY, January, 1964 (Vol. 18, No. 1). 
Sir Ceo Hurst: Two Tributes (pp. 1-5), Charles De Visscher, Kenneth Carpmael and 
C. John Colombos; Foreign Status, Publio Polioy and Disoretion (pp. 39-52), P. E. 
Nygh; International Law in the Municipal Sphere According to Australian Decisions 
(pp. 78-95); Charles Henry Alexandrowicz; The United Nations and the Opium Prob- 
lem (pp. 96-115), Robert W. Gregg; India—the Extradition Act, 1968 (pp. 116-188), 
J. N. Saxena; The Second Protocol- to the Huropean Convention of Human Rights (pp. 
256-259), Ralph Beddard; The Crisis in International Law and the Law of Sociality 
(pp. 2607264), Giorgio Del Vecchio; Lhe Hearings Regulation of the E.E.C. Commis- 
sion (pp. 264-266), Dennis Thompson; Quebeo (Provincial) and Canadian (Federal) 
Bules on International Procedure (International Judtotal Assistance) in Civil and Com- 
mercial Matters (pp. 270-279) L. Kos-Rabcewics Zubkowaki; Fifth International Con- 
gress for Labour Law and Social Legislation, September 1968 (pp. 801-803), O. Kahn- 
Freund. 

INTERNATIONAL AFFAIRS, February, 1964 (No. 2). A New Step to Stronger Peace 
(pp. 9-12); U. N. and the Break-up of the Colonial System (pp. 18-18, 87) V. Brykin; 
U. 8. ‘Grand Strategy’’ (pp. 24-29), B. Teplinsky; NATO and the Demand of the 
Times (pp. 38-41, 54), F. Fyodorov; Plans and Koonomic Realities of the Atlantio 
Community (pp. 49-54), V. Grigoryev; The Talks in Geneva (pp. 65-68), V. Shestov; 
CMEA and International Economico Co-operation (pp. 68-72), A. Bykov. 

, March, 1964 (No. 8). For the Peaceful Settlement of Frontier Conflicts: 
Modern Strategy and Border Confitots (pp. 6-8), I. Yeremenko; Of Those Who Crave 
for Revenge (pp. 9-14), V. Petrov; Legacy of Colonialism in Africa (pp. 15-20), I 
Potekhin; Two Lines in the Disarmament Talks (pp. 21~83), G. Andreyev; Imperialist 
Intelligence and Foreign Policy (pp. 84-40), Y. Vladimirov and Y. Peskov; West 
European Integration Endangers Neutrality (pp. 41-46), O. Timashkova; The U. N. 
Trade and Development Conference: Problems and Prospects of Economto Co-operation 
(pp. 62-67), N. Syomin; Von Hassel’s Bellicose Credo (pp. 74-77, 92), D. Melnikov; 
U.8.A.-Panama Crisis Continues (pp. 81-82), A. Pavlenko; Cyprus: NATO’s Aggressive 
Schemes (pp. 83-84), V. Kondratyev; Washington’s Moves in Asta (pp. 85-86), V 
Korotkov; Interplanetary Law? (pp. 98-94), Y. Korovin. 

Folowing the Leninist Path (pp. 3-8); Frontiers and 
International Law (pp. 9-14), 8. Molodtsov; Motion in a Circle (pp. 15-19), M. Lvov; 
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Tho Crisis of ‘‘Western Civilisation’? Ideas in Latin America (pp. 20-27), A. Shul- 
govaky; Poland and Non-Nuclear Zones (pp. 28-34, 68), G. Jassunski; Problems of 
Liberation of the Last Colonies in Africa (pp. 35-41), Y. Konovalov; Pan-Africanism 
and the Struggle of the Two Ideologies (pp. 48-54), I. Potekhin; The First Economic 
Organisation of the Socialist Countries (pp. 66-59), A. Alexeyey and L. Ivanova; 4 
New Form of Co-operation (pp. 59-63), K. Nazarkin; Concerning Some Polttioal Trends 
in Western Europe (pp. 64-79); Apologists of the Moribund System (pp. 86-91), D. 
Yermolenko; International Law is on the Side of Panama (pp. 92-03), O. Khlestov; 
Uncommitted Countries: Allies in the Struggle for Peace (pp. 94-95), Q. Starushenko. 

INTERNATIONAL ORGANIZATION, Winter, 1964 (Vol. 18, No. 1). De Gaulle, Europe, 
and the Atlantio Alliance (pp. 1-28), Stanley Hoffmann; Soviet and American Policies 
in International Economio Organisations (pp. 29-52), Alvin Z. Rubinstein; The United 
Nations in West Irian: A Critique (pp. 53-73), Paul W. van der Veur; The Executive 
Board of the International Monetary Fund: A Decision-Making Instrument (pp. 74-96), 
Ervin P. Hexner. 

INTERNATIONAL PROBLEMS (ISRAELI INSTITUTE or INTERNATIONAL AFFARS) (in He- 
brew), October-December, 1963 (Vol. 1, No. 1). On the Essence and Classification of 
International Treaties (pp. 18-17), Marion Mushkat; The United Nations Emergency 
Forces (pp. 18-21), M. Liba; The German Minority in Eastern Tirol (pp. 26-29), Y. 
Levi; The European Coal and Steel Community (pp. 80-32), R. Vitale; On the Israoli- 
Syrian Dispute (pp. 38-40), Adlai Stevenson; The Siw Point Peace Plan (pp. 42-46), 
G. Meir. 

INTERNATIONAL Srupies (INDIAN Somoon or INTERNATIONAL Srupres), January, 1964 
(VoL 5, No. 3). The Struggle for Malaysia (pp. 221-289), Vishal Singh; China and the 
United States 1968-1968 (pp. 240-258), Vidya Prakash Dutt; The Soviet—Japanese 
Fisheries Problem in the North-West Pactflo, 1945-1956 (pp. 259-280), George Gins- 
burgs and Scott Shrewsbury; The Commonwealth and the United Nations Trusteeship 
of Non-Self-Governing Peoples (pp. 296-808), L. P. Singh; Select Russian Source 
Material on Soviet Nationalities Policy in Central Asia up to 1986 (pp. 804-812), R. 
Vaidyanath. 

JAPAN ANNUAL OF INTERNATIONAL AFFAIRS, 1968 (No. 2). The Right of Self- 
Defence in International Law (pp. 1-72), Ryoichi Taoka; Origins of the Northern Ter- 
ritortal Issue and Its Legal Status (pp. 78-96), Kosaku Tamura; Economio Develop- 
ment in Southeast Asia and Hast~West Hoonomto Assistance (pp. 97-116), Noboru 
Yamamoto; The European Common Market and Japan’s Trade (pp. 117-127), Hisao 
Kanamori; Settlement of the U. 8. A.’a Postwar Assistance to Japan (pp. 128-148), 
Zengo Ohira; Trends in the Field of International Relations in Japan (pp. 202-211), 
Tokushiro Ohata; Trends in the Field of International Law in Japan (pp. 212-226), 
Shigeki Miyazaki; Trends in the Fteld of International Economics in Japan (pp. 227- 
243), Masaru Saito. 

JOURNAL DU DROIT INTERNATIONAL (OLUNET), January-March, 1964 (Vol. 91, No. 1). 
La Convention de Bruxelles du 85 Août 1984 pour l’Untfication de Certaines Règles en 
Matière de Connatssement. Résultats de Son Application et Projets d’Amendement 
(pp. 4-33), Jean Van Ryn; Les Confitts de Lots en Matière de Représentation Commer- 
ctale (pp. 34-57), J. Ribottes-Tillhet; Les Aotivités de l'Organisation des Nations- 
Unies concernant le Droit de l’Espace (pp. 58-64), Janos Tóth; Bulletin de Juris- 
prudence Frangaise (pp. 64-92), Jean-Denia Bredin, Patrice Level and André Ponsard; 
Chronique de Jurisprudence Frangatse (pp. 98-128), P. Aymond, B. Goldman, Patrice 
Level and J.-B. Sialelli; Osterreichtsche Reohtaprechung (pp. 124-144), Ignaz Seidl- 
Hohenveldern; Chronique de Jurisprudence Israélienne de Droit International Privé 
(pp. 146-176), Avner H. Shaki; Chronique de Jurisprudence Malgache (pp. 177-186), 
E. P. Razafindralambo; Pratique Comparée dea Etats en Matière Internationale (pp. 
187-194), Laurent Lucchini. 

Jus, July-December, 1963 (Vol. 14, Nos. 8-4). Diritto Oommerciale o ‘‘Droit des 
Afaires??? (pp. 801-817), Giovanni Luigi Pellizal; La Storia del Diritto Naturale 
nella Storia dell’Ocotdente (pp. 318-328), Giovanni Ambrosetti; La Ricerca det Prin-. 
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cipi Generali Comuni tn Materia di Responsabilità Esxtracontratiuale net Diritti degli 
Stati della Comunità Europea (pp. 556-562), Angelo Grisoli. 

Korman JOURNAL OF INTERNATIONAL Liaw (in Korean and English), September, 
1983 (Vol. 8, No. 2). The Competence of the General Assembly with Respect to En- 
forcement Measures (pp. 319-349), Jae-Shick Pae; The United Nations Force (pp. 351- 
373), Yong-Kyo Ann; The Treaty-Making Power in the United States (pp. 3877-388), 
Chyun Shik Park; Legal Status of Dokdo (pp. 389-412), Byung Joe Lee; International 
Divorce and Damage Claims (pp. 427-4356), Chin Kim. 

Mioniean Law Review, March, 1964 (Vol. 62, No. 5). Maritime Contiguous Zones 
(pp. 848-864), Lloyd C. Fell. 

——, April, 1964 (Vol. 62, No. 6). Crimes against Humanity and the Principle of 
Nonextradition of Political Offenders (pp. 927-960), Manuel R. Garcia-Mora. 

NETHERLANDS INTERNATIONAL Law Beview, October, 1963 (Vol. 10, No. 4). The 
Law of State Succession. Theoretical Observations (pp. 837-366), Lucius Caflisch. 

New Toros, February 19, 1964 (No. 7). Clouds over Cyprus (pp. 8-5), Observer; 
Atlantic Strategy (pp. 5-8), Boris Teplinsky; International Law and Peaceful Settle- 
ment of Disputes (pp. 9-11), L Blishchenko. 

» February 26, 1964 (No. 8). America’s Weakening Position as a World Power 
(pp. 4-7), Eugene Varga; Twilight of Empire (pp. 8-11), Y. Bochkaryov; Principles 
of International Trade (pp. 11-12), Observer; The Dollar over Panama (pp. 16-18), 
Vietor Perlo; Piracy in the Atlantio (pp. 30-81), R. Guberman. 

, March 4, 1964 (No. 9). Non-Alignment (pp. 1-2); Fatlure of the Embargo 
Pottey (pp. 3-5), I. Yermashov; Pugwash in India (pp. 28-25), V. Emelyanov. 

, March 11, 1964 (No. 10). Criminal War (pp. 3—4), Observer; Trade Dtsorimt- 
nation-—Aims and Results (pp. 7-9), L. Fituni; NATO and Colonialism (pp. 10-12), 
Lev Stepanov; Strategio Madness (pp. 18-14), I. Sotnikov. 

——, March 18, 1964 (No. 11). Cyprus (pp. 1-2); The Alta Gracia Conference 
(pp. 2-8); Protecting Cutthroats (p. 8); The Central-American Integration Scheme 
(pp. 9-11), K. Tarasov; The U. N. Trade and Development Conference (pp. 14-15), 
Josef Ruzicka. 

———, April 1, 1964 (No. 13). rade and Peace (pp. 1-2); The Gomulka Plan (pp. 
4-5), Zygmunt Svymanski; Key or Picklock? (pp. 6-7), 8. Bogatov and I. Mashin; 
Battle Lost in Advance (pp. 8-10), Bernard Bykhovaky; The West-German War Crime 
Trials (pp. 19-21), A. Alexandrov. 

_ —~, April 8, 1964 (No. 14). The International U. N. Trade and Development Con- 
ference (pp. 4-6), Irina Troflmova; NATO—Fifteon Years (pp. 6-8), I. Yermashov. 

——, April 15, 1964 (No. 15). GATT and the Developing Countries (pp. 6-8), Irina 

Trofimova; Congo’s Ordeal (pp. 138-15), V. Kuznetsov. 
, April 22, 1964 (No. 16). In the Van of the Fight for Peace and Socialism 
(pp. 1-4); New Stage in Soviet Space Flights (p. 5), Georgi Pokrovsky; Trade and 
Politios (pp. 12-14), Irina Trofimova; NATO Takes Up ‘‘ Forward Posttions’’ (pp. 
16-18), Boris Teplinsky. 

OSTERRIOHISOHE ZErrscuRiv? Fin OYTENTLICHES RECHT, December, 1968 (Vol. 18, 
Nos. 3-4). Continuity in the Law of International Organisation (pp. 167-239), Hugo 
J. Hahn; Uber Hinselne Notwendige Rrfordernisse des Gereohtigkettsbegriffes (pp. 
240-280), Rudolf Lobell; Les Htats FPédéraux Face au Droit International (pp. 307- 
317), Bohdan T. Halajezuk. 

OSTEVROPA-RECHT, March, 1964 (Vol. 10, No. 1). Intervention in a ‘‘ Constitutional 
Eevolution’’—Legal Balanoe of the Hungarian Question (pp. 58-59), János Tóth. 

Panxstwo I Prawo, December, 1968 (Vol. 18, No. 12). Waspdtosesne Organisacje 
Migdeynarodowe i Rozwój Prawa Migdsynarodowego (pp. 827-836), Manfred Lachs. 

——, January, 1964 (Vol. 19, No. 1). Organtsacja Narodów Zjednocgonych a 
Roswéj Migdsynarodowego Prawa Wojennego (pp. 36-44), Julian Butor. 

, February, 1964 (Vol. 19, No. 2). Postanowienia Formalno-Prawne Bilateral- 
nych umów Migdeynarodowych (pp. 285-244), Stawomir Dabrowa. 
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UNIVERSITY OF PENNSYLVANIA Law ReviEw, March, 1964 (Vol. 112, No. 5). The 
United States and Plans for a Uniform (World) Law on International Sales of Goods 
(pp. 697-709), Kurt H. Nadelmann. 

POLÍTICA INTERNAGIONAL (REVISTA DEL INSTITUTO DE POLÍTIOA INTERNACIONAL, 
MINISTERIO DE RELACIONES FXTERIORES, CUBA), October-December, 1963 (Vol. 1, No. 
4). La Negación del Principio Jurídico de la Soberania, forma Hnoubterta de la 
Agresión Imperialista (pp. 7-20), Mariano Rodriguez Solveira; La Cuarentena y et 
Derecho Internacional (pp. 21-63), Miguel A. D’Estéfano; El Presidente Kennedy en 
la ONU (pp. 55-70), Fernando Alvarez Tabio; El Concilio Eouménico Vaticano II 
(pp. 71-90), Eduardo Corona Zayas; Colonialismo y Neo Colontalismo: El Congo (pp. 
91-101), Luis Garefa Guitar. 

POLITISCHE STUDIEN, March-April, 1964 (Vol. 15, No. 154). Perspektiven (pp. 128- 
132), Hans Lehmann; Oster und das Widerstandsrecht (pp. 188-194), Fritz Bauer. 

Privny OBZOR, 1964 (Vol. 47, No.1). Nová Uprava tsv. Diplomatiokého a Koneulér- 
neho Práva (pp. 16-24), Ján Amd. 

RaBELs ZEITsoHRiT FÜR AUSLANDISCHES UND INTERNATIONALES PRIVATRECHT, March, 
1964 (Vol. 28, No. 1). dAugemeine Reohtsgrundsdtse als Sachnormen in Sohieds- 
gerichtsverfahren. Ein Beitrag sur Theorie der Eninationalisterung von Verträgen 
(pp. 4-46), Rudolf B. Schlesinger and Herbert-Jtirgen Giindisch; Das Neue Recht des 
Welthandels (pp. 47-77), Clive M. Schmitthoff; Die Eheschliessung vor dem Kapitän 
im Anglo-Amertkantsohen Recht (pp. 78-88), Horst Figert. 

REVISTA DE DERECHO PUERTORRIQUEÑO, April-June, 1963 (No. 8). Res Communes 
Omnium (pp. 7-24), Pedro Luis Perea Roselló. 

REVISTA BRASILEIRA DE POLÍTIOA INTERNACIONAL, June, 1963 (VoL 6, No. 22). 
O Movimento Operário e a ‘‘ Alianga para o Progresso’’ (pp. 187-195), Almino Affonso; 
A Polttioa Eatertor da India e a Pressão da Direita (pp. 199-206), K. P. Karukana- 
ran; Internactonalizagdo da Politica Social (pp. 225-250), Estanislau Fischlowitz; A 
Economica Internacional no Século XX (pp. 258-268), José Maria Gouveia Vieira. 

Revista EspaNoLa DE DEREOHO INTERNACIONAL, 1963 (Vol. 16, No. 3). Las Normas 
Materiales de Derecho Internacional Privado (pp. 425-457), Adolfa Miaja de la 
Muela; La Dimensión Eoonómica de la Soberanía Estatal: Sus Perspeotivas Aoctuales y 
Su Repercustén en el Derecho Internacional Contemporáneo (pp. 459-509), Enrique 
Pecourt Garcia; Neocolonialismo y Bases Militares Hatranjeras (pp. 513-524), Mariano 
Aguilar Navarro; Sobre la Adopoién Internacional (pp. 525-549), José Luis Fernández 
Flores; Algunas Consideraciones sobre los Problemas de la Sucesión de Estados (pp. 
551-578), Julio D. González Campos; Crénica de Jurtsprudencta del Tribunal de 
Justicia de las Comunidades Europeas (pp. 581-608), Julio D. González Campos; 
Crónica de Jurisprudencia Española en Materia de Derecho Internacional Privado (pp. 
609-629), Enrique Pecourt Garcia; ‘‘In Memoriam’? José Gustavo Guerrero (pp. 633- 
639), Ramón López Jiménez. 

REVISTA PERUANA DE DERECHO INTERNACIONAL, January~December, 1962 (Vol. 22, 
Nos. 61-62). Participación de América Latina en los Órganos y Comisiones de las 
Naciones Unidas (pp. 8-56), José Carlos Mariátegui A. 
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OFFICIAL DOCUMENTS * 


UNITED NATIONS 
DRAFT INTERNATIONAL COVENANTS ON HUMAN RIGHTS ** 


Adopted by the Third Committee at the Tenth to Eighteenth 
Sesstons of the General Assembly + 


Drart Covenant on Economic, SOOILAL AND CULTUBAL RIGHTS 


PREAMBLE ? 


The States Parties hereto 

Considering that, in accordance with the principles proclaimed in the 
Charter of the United Nations, recognition of the inherent dignity and of 
the equal and inalienable rights of all members of the human family is the 
foundation of freedom, justice and peace in the world, 

Recognizing that these rights derive from the inherent dignity of the 
human person, 


Recognizing that, in accordance with the Universal Declaration of Human 
Rights, the ideal of free human beings enjoying freedom from fear and 
want can only be achieved if conditions are created whereby everyone 
may enjoy his economic, social and cultural rights, as well as his civil 
and political rights, 

Considering the obligation of states under the Charter of the United 
Nations to promote universal respect for, and observance of, human rights 
and freedoms, 


Realizing that the individual, having duties to other individuals and 


* Selected and prepared by Richard R. Baxter of the Board of Editors. 

** This is a composite text, drawn from a number of U.N. documents, as noted in the 
footnotes. The text, including the numbered footnotes, was appended to a note (file 
no. SO 221/9 (1-8-8)) from the U.N. Secretary General to the Permanent Repre- 
sentative of the United States of America to the United Nations, dated Feb. 11, 1964. 

1 Mention may also be made of the fact that the General Assembly, at its Fifth 
Session in 1950, adopted the following article for inclusion in the draft Covenant 
(General Assembly Resolution 422 (V)): 


‘Article... 

‘The provisions of the present Covenant shall extend to or be applicable equally to a 
signatory metropolitan State and to all the territories, be they Non-Self-Governing, 
Trust, or Colonial Territories, which are being administered or governed by such 
metropolitan State.’’ 

The above text was ineluded by the Commission on Human Rights as Article 28 of 
the draft Covenant on Economic, Social and Cultural Rights and Article 53 of the 
draft Covenant on Civil and Political Rights. 

2Cf. A/8077, par. 26 (Official Records of the General Assembly, Tenth Session, 
Annexes, agenda item 28 (Part I)). 
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to the community to which he belongs, is under responsibility to strive for 
the promotion and observance of the rights recognized in this Covenant, 
Agree upon the following articles: 


PART I 
ARTIOLE 14 


1. All peoples have the right of self-determination. By virtue of the 
right they freely determine their political status and freely pursue their 
economic, social and cultural development. 

2. The peoples may, for their own ends, freely dispose of their natural 
wealth and resources without prejudice to any obligations arising out of 
international economic co-operation, based upon the principle of mutual 
benefit, and international law. In no case may a people be deprived of its 
own means of subsistence. 

' 3. All the States Parties to the Covenant, including those having re- 
sponsibility for the administration of Non-Self-Governing and Trust Terri- 
tories, shall promote the realization of the right of self-determination, and 
shall respect that right, in ony with the provisions of the United 
Nations Charter. 


PART II 
ARTIOLA 2¢ 


1. Hach State Party hereto undertakes to take steps, individually and 
through international assistance and co-operation, especially economic and 
technical, to the maximum of its available resources, with a view to achiev- 
ing progressively the full realization of the rights recognized in this 
Covenant by all appropriate means, including particularly the adoption 
of legislative measures. 

2. The States Parties hereto undertake to guarantee that the rights 
enunciated in this Covenant will be exercised without discrimination of any 
kind as to race, colour, sex, language, religion, political or other opinion, 
national or social origin, property, birth or other status. 

8. Developing countries, with due regard to human rights and their 
national economy, may determine to what extent they would guarantee 
the economic rights recognized in this Covenant to non-nationals, 


ARTIOLE 3° 


The States Parties to the Covenant undertake to ensure the equal right 
of men and women to the enjoyment of all economic, social and cultural 
rights set forth in this Covenant. 


8 Identical in both draft Covenants: A/3077, par. 77. 
4A/5365, Annex (Official Records of the General Assembly, Seventeenth Session, 
Annexes, agenda item 43). s Ibid. 
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ARTIOLE 4° 


The States Parties to this Covenant recognize that in the enjoyment of 
those rights provided by the state in conformity with this Covenant, the 
state may subject such rights only to such limitations as are determined 
by law only in so far as this may be compatible with the nature of these 
rights and solely for the purpose of promoting the general welfare in a 
democratic society. 


ARTIOLE 57 


1. Nothing in this Covenant may be interpreted as implying for any 
state, group or person, any right to engage in any activity or to perform 
any act aimed at the destruction of any of the rights or freedoms recog- 
nized herein, or at their limitation to a greater extent than is provided for 
in this Covenant. 

2. No restriction upon or derogation from any of the fundamental hu- 
man rights recognized or existing in any country in virtue of law, conven- 
tions, regulations or custom shall be admitted on the pretext that the 
present Covenant does not recognize such rights or that it recognizes 
them to a lesser extent. 


PART III 
ARTIOLE 6 8 


1. The States Parties to the present Covenant recognize the right to 
work, which includes the right of everyone to the opportunity to gain his 
living by work which he freely chooses or accepts, and will take appropri- 
ate steps to safeguard this right. 

2. The steps to be taken by a State Party to this Covenant to achieve 
the full realization of this right shall include technical and vocational 
guidance and training programmes, policies and techniques to achieve 
steady economic, social and cultural development and full and productive 
employment under conditions safeguarding fundamental political and eco- 
nomic freedoms to the individual. 


ARTICLE 7 ® 


The States Parties to the present Covenant recognize the right of every- 
one to the enjoyment of just and favourable conditions of work, which 
ensure, in particular: 


(a) Remuneration which provides all workers as a minimum with: 

(i) Fair wages and equal remuneration for work of equal value without 
distinction of any kind, in particular women being guaranteed conditions 
of work not inferior to those enjoyed by men, with equal pay for equal 
work; and 


6 Ibid. T Ibid. 


8 A/3525, par. 80 (Official Records of the General Assembly, Eleventh Session, 
Annexes, agenda item 31). 9 A/8525, par. 538. 
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(ii) A decent living for themselves and their families in accordance 
with the provisions of the present Covenant; 

(b) Safe and healthy working conditions; 

(c) Equal opportunity for everyone to be promoted in his employment 
to an appropriate higher level, subject to no considerations other than 
those of seniority and competence; 

(d) Rest, leisure and reasonable limitation of working hours and 
periodic holidays with pay, as well as remuneration for public holidays. 


ABTIOLE 8 2° 


1. The States Parties to the present Covenant undertake to ensure: 

(a) The right of everyone to form trade unions and join the trade union 
of his choice subject only to the rules of the organization concerned, for 
the promotion and protection of his economic and social interests. No 
restrictions may be placed on the exercise of this right other than those 
prescribed by law and which are necessary in a democratic society in the 
interests of national security or public order or for the protection of the 
rights and freedom of others; 

(b) The right of trade unions to establish national federations or con- 
‘federations and the right of the latter to form or join international trade- 
union organizations; 

(c) The right of trade unions to function freely subject to no limitations 
other than those prescribed by law and which are necessary in a democratic 
society in the interests of national security or publie order or for the 
protection of the rights and freedoms of others; 

(d) The right to strike, provided that it is exercised in conformity 
with the laws of the particular country. 

2. This article shall not prevent the imposition of lawful restrictions 
on the exercise of these rights by members of the armed forces, or of the 
police, or of the administration of the state. 

8. Nothing in this article shall authorize States Parties to the Interna- 
tional Labour Convention of 1948 on Freedom of Association and Protec- 
tion of the Rights to Organise to take legislative measures which would 
prejudice, or apply the law in such a manner as would prejudice, the 
guarantees provided for in that Convention. 


Armou 9% 
The States Parties to the present Covenant recognize the right of every- 
one to social security including social insurance. 
Armo 10% 


The States Parties to the present Covenant recognize that: 


1. The widest possible protection and assistance should be accorded 
to the family, which is the natural and fundamental group unit of society, 


10 A/3525, par. 75. 11 A/3525, par. 85. 
1a A /3525, par. 119. 
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particularly for its establishment and while it is responsible for the care 
and education of dependent children. Marriage must be entered into with 
the free consent of the intending spouses; 

2. Special protection should be accorded to mothers during a reasonable 
period before and after childbirth. During such period working mothers 
should be accorded paid leave or leave with adequate social security bene- 
fits; 

3. Special measures of protection and assistance should be taken on 
behalf of all children and young persons without any discrimination for 
reasons of parentage or other conditions. Children and young persons 
should be protected from economic and social exploitation. Their employ- 
ment in work harmful to their morals or health or dangerous to life or 
likely to hamper their normal development should be punishable by law. 
States should also set age limits below which the paid employment of child 
labour should be prohibited and punishable by law. 


COMBINED ARTIOLES 11 anp 12 1% 


1. The States Parties to the present Covenant recognize the right of 
everyone to an adequate standard of living for himself and his family, 
including adequate food, clothing and housing, and to the continuous im- 
provement of living conditions. The States Parties will take appropriate 
steps to ensure the realization of this right, recognizing to this effect the 
essential importance of international co-operation based on free consent. 

2. The States Parties to the present Covenant, recognizing the funda- 
mental right of everyone to be free from hunger, shall take, individually 
and through international co-operation, the measures, including specific 
programmes, which are needed: 

(a) To improve methods of production, conservation and distribution 
of food by making full use of technical and scientific knowledge, by dis- 
seminating knowledge of the principles of nutrition and by developing or 
reforming agrarian systems in such a way as to achieve the most efficient 
development and utilization of natural resources; and 

(b) Taking into account the problems of both food-importing and food- 
exporting countries, to ensure an equitable distribution of world food 
supplies in relation to need. 


ARTICLE 13 14 


1. The States Parties to the present Covenant recognize the right of 
everyone to the enjoyment of the highest attainable standard of physical 
and mental health. 

2. The steps to be taken by the States Parties to the Covenant to achieve 
the full realization of this right shall include those necessary for: 


(a) The provision for the reduction of the stillbirth rate and of infant 
mortality and for the healthy development of the child; 


18 A/3525, par. 144; A/5655, Annex, 14 A/3525, par. 167. 
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(b) The improvement of all aspects of environmental and industrial 
hygiene; 

(ce) The prevention, treatment and control of epidemic, endemic, oc- 
cupational and other diseases; 

(d) The creation of conditions which would assure to all medical service 
and medical attention in the event of sickness. 


ARTIOLE 1415 


1. The’States Parties to the Covenant recognize the right of everyone 
to education. They agree that education shall be directed to the full 
development of the human personality and the sense of its dignity, and 
shall strengthen the respect for human rights and fundamental freedoms. 
They further agree that education shall enable all persons to participate 
effectively in a free society, promote understanding, tolerance and friend- 
ship among all nations and all racial, ethnic or religious groups, and 
further the activities of the United Nations for the maintenance of peace. 

2. The States Parties to the Covenant recognize that, with a view to 
achieving the full realization of this right: 

(a) Primary education shall be compulsory and available free to all; 

(b) Secondary education, in its different forms, including technical 
and vocational secondary education, shall be made generally available and 
accessible to all by every appropriate means, and in particular by the 
progressive introduction of free education; 

(e) Higher education shall be made equally accessible to all, on the 
basis of capacity, by every appropriate means, and in particular by the 
progressive introduction of free education; 

(d) Fundamental education shall be encouraged or intensified as far 
as possible for those persons who have not received or completed the whole 
period of their primary education; 

(e) The development of a system of schools at all levels shall be actively 
pursued, an adequate fellowship system shall be established, and the 
material conditions of teaching staff shall be continuously improved. 

3. The States Parties to the Covenant undertake to have respect for the . 
liberty of parents and, when applicable, legal guardians, to choose for their 
children schools other than those established by the public authorities 
which conform to such minimum educational standards as may be laid 
down or approved by the state and to ensure the religious and moral 
education of their children in conformity with their own convictions. 

4. No part of this article shall be construed so as to interfere with 
the liberty of individuals and bodies to establish and direct educational 
institations, subject always to the observance of the principles set forth 
in paragraph 1 and to the requirement that the education given in such 
institutions shall conform to such minimum standards as may be laid 
down by the state. 


16 A/8764 and Add. 1, par. 50 (Official Records of the General Assembly, Twelfth 
Session, Annexes, agenda item 33), 
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ARTICLE 1518 


Each State Party to the Covenant which, at the time of becoming a 
party to this Covenant, has not been able to secure in its metropolitan 
territory or other territories under its jurisdiction compulsory primary 
education, free of charge, undertakes, within two years, to work out and 
adopt a detailed plan of action for the progressive implementation, within 
a reasonable number of years, to be fixed in the plan, of the principle of 
compulsory education free of charge for all. 


ARTIOLE 16 27 


1. The States Parties to the Covenant recognize the right of everyone: 

(a) To take part in cultural life; 

(b) To enjoy the benefits of scientific progress and its applications; 

(e) To benefit from the protection of the moral and material interests 
resulting from any scientific, literary or artistic production of which he 
is the author. 

2. The steps to be taken by the States Bantiss to the Covenant to achieve 
the full realization of this right shall include those necessary for the con- 
servation, the development and the diffusion of science and culture. 

3. The States Parties to the Covenant undertake to respect the freedom 
indispensable for scientific research and creative activity. 

4. The States Parties to the Covenant recognize the benefits to be 
derived from the encouragement and development of international contacts 
and co-operation in the scientific and cultural fields. 


Drart COVENANT on CIV: AND Pourrioan Rigs 
PREAMBLE + 


The States Parties hereto, 

Considering that, in accordance with the principles proclaimed in the 
Charter of the United Nations, recognition of the inherent dignity and of 
the equal and inalienable rights of all members of the human family is the 
foundation of freedom, justice and peace in the world, 

Recognizing that these rights rights derive from the inherent dignity of 
the human person, 

Recognizing that, in accordance with the Universal Declaration of Hu- 
man Rights, the ideal of free human beings enjoying civil and political 
freedom and freedom from fear and want can only be achieved if condi- 
tions are created whereby everyone may enjoy his civil and political rights, 
as well as his economic, social and cultural rights, 

Considering the obligation of states under the Charter of the United 
Nations to promote universal respect for, and observance of, human rights 
and freedoms, 

10 A/8764 and Add.1, par. 67. 17 A/8764 and Add.1, par. 84. 

18 Cf. A/3077, par. 26 (Official Records of the General Assembly, Tenth Session, 
Annexes, agenda item 28 (Part I)). 
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Realizing that the individual, having duties to other individuals and 
to the community to which he belongs, is under responsibility to strive 
for the promotion and observance of the rights recognized in this Covenant, 

Agree upon the following articles: 


PART I 
Agtione 11° 


1. All peoples have the right of self-determination. By virtue of the 
right they freely determine their political status and freely pursue their 
economic, social and cultural development. 

2. The peoples may, for their own ends, freely dispose of their natural 
wealth and resources without prejudice to any obligations arising out of 
international economic co-operation, based upon the principle of mutual 
benefit, and international law. In no case may a people be deprived of 
its own means of subsistence. 

3. All the States Parties to the Covenant, including those having re- 
sponsibility for the administration of Non-Self-Governing and Trust 
Territories, shall promote the realization of the right of self-determination, 
and shall respect that right, in conformity with the provisions of the 
United Nations Charter. 


PART II 
ARTICLE 2 20 


1. Each State Party hereto undertakes to respect and to ensure to all 
individuals within its territory and subject to its jurisdiction the rights 
recognized in this Covenant, without distinction of any kind, such as race, 
colour, sex, language, religion, political or other opinion, national or social 
origin, property, birth or other status. 

2. Where not already provided for by existing legislative or other 
measures, each state undertakes to take the necessary steps, in accordance 
with its constitutional processes and with the provisions of this Covenant, 
to adopt such legislative or other measures as may be necessary to give 
effect to the rights recognized in this Covenant. 

8. Each State Party hereto undertakes: 

(a) To ensure that any person whose rights or freedoms as herein 
recognized are violated shall have an effective remedy, notwithstanding 
that the violation has been committed by persons acting in an official 
capacity ; 

(b) To ensure that any person claiming such a remedy shall have his 
right thereto determined by competent judicial, administrative or legisla- 
tive authorities, or by any other competent authority provided for by the 
legal system of the state, and to develop the possibilities of judicial 


remedy ; 


19 Identical in both draft Covenants: A/3077, par. 77. 
20 A/5655, Annex. 


1964] OFFICIAL DOCUMENTS 865 


(c) To ensure that the competent authorities shall enforce such remedies 
when granted. 


ARTIOLE 3 #4 


The States Parties to the Covenant undertake to ensure the equal right 
of men and women to the enjoyment of all civil and political rights set 
forth in this Covenant, 


ARTICLE 4 2? 


1. In time of public emergency which threatens the life of the nation 
and the existence of which is officially proclaimed, the States Parties 
hereto may take measures derogating from their obligations under this 
Covenant to the extent strictly required by the exigencies of the situation, 
provided that such meagures are not inconsistent with their other obliga- 
tions under international law and do not involve discrimination solely on 
the ground of race, colour, sex, language, religion or social origin. 

2. No derogation from Articles 6, 7, 8 (paragraphs 1 and 2), 11, 15, 
16 and 18 may be made under this provision. 

3. Any State Party to the Covenant availing itself of the right of deroga- 
tion shall inform immediately the other States Parties to the Covenant, 
through the intermediary of the Secretary-General, of the provisions from 
which it has derogated and of the reasons by which it was actuated. A 
further communication shall be made, through the same intermediary, on 
the date on which it terminates such derogation. 


ABTIOLE 5 38 


1. Nothing in this Covenant may be interpreted as implying for any 
state, group or person any right to engage in any activity or perform any 
act aimed at the destruction of any of the rights and freedoms recognized 
herein or at their limitation to a greater extent than is provided for in 
this Covenant. 

2, There shall be no restriction upon or derogation from any of the 
fundamental human rights recognized or existing in any Contracting State 
pursuant to law, conventions, regulations or custom on the pretext that 
the present Covenant does not recognize such rights or that it recognizes 
them to a lesser extent. 


PART III 
ARTIOLE 6 ** 


1. Every human being has the inherent right to life. This right shall 
be protected by law. No one shall be arbitrarily deprived of his life. 


21 A/5365, Annex (Official Records of the General Assembly, Seventeenth Session, 
Annexes, agenda item 43). 22 A /5655, Annex, 

28 A /5365. 

24 4/8764 and Add. 1, par. 121 (Official Records of the General Assembly, Twelfth 
Session, Annexes, agenda item 83). 
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2. In countries which have not abolished the death penalty, sentence of 
death may be imposed only for the most serious crimes in accordance with 
law in force at the time of the commission of the crime and not contrary 
to the provisions of this Covenant and to the Convention on the Prevention 
and Punishment of the Crime of Genocide. This penalty can only be 
carried out pursuant to a final judgment rendered by a competent court. 

3. When deprivation of life constitutes the crime of genocide, it is 
understood that nothing in this article shall authorize any State Party to 
derogate in any way from any obligation assumed under the provisions of 
the Convention on the Prevention and Punishment of the Crime of Gen- 
ocide. 

4. Anyone sentenced to death shall have the right to seek pardon or 
commutation of the sentence. Amnesty, pardon or commutation of the 
sentence of death may be granted in all cases. 

5, Sentence of death shall not be imposed for crimes committed by 
persons below eighteen years of age and shall not be carried out on preg- 
nant women. 

6. Nothing in this article shall be invoked to delay or to prevent the 
abolition of capital punishment by any State Party to the Covenant. 


ARTICLE 7 38 


No one shall be subjected to torture or to cruel, inhuman or degrading 
treatment or punishment. In particular, no one shall be subjected with- 
out his free consent to medical or scientific experimentation. 


ARTIOLE 8 7% 


1. No one shall be held in slavery; slavery and the slave-trade in all 
their forms shall be prohibited. 

2. No one shall be held in servitude. 

3. (a) No one shall be required to perform forced or compulsory labour; 

(b) The preceding sub-paragraph shall not be held to preclude, in 
countries where imprisonment with hard labour may be imposed as a 
punishment for a crime, the performance of hard labour in pursuance 
of a sentence to such punishment by a competent court; 

(e) For the purpose of this paragraph the term ‘‘forced or compulsory 
labour’’ shall not include: 

(i) Any work or service, not referred to in sub-paragraph (b), nor- 
mally required of a person who is under detention in consequence of a 
lawful order of a court, or of a person during conditional release from 
such detention; 

(ii) Any service of a military character and, in countries where con- 
scientious objection is recognized, any national service required by law of 
conscientious objectors ; 


26 A/4045, par. 22 (Official Records of the General Assembly, Thirteenth Session, 
Annexes, agenda item 82). 26 A/4045, par. 31. 
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(iii) Any service exacted in cases of emergency or calamity threatening 
the life or well-being of the community; 
(iv) Any work or service which forms part of normal civie obligations. 


ARTICLE 9 77 


1. Everyone has the right to liberty and security of person. No one 
shall be subjected to arbitrary arrest or detention. No one shall be de- 
prived of his liberty except on such grounds and in accordance with such 
procedure as are established by law. 

2. Anyone who is arrested shall be informed, at the time of arrest, of the 
reasons for his arrest and shall be promptly informed of any charges 
against him. s 

3. Anyone arrested or detained on a criminal charge shall be brought 
promptly before a judge or other officer authorized by law to exercise 
judicial power and shall be entitled to trial within a reasonable time or 
to release. It shall not be the general rule that persons awaiting trial 
shall be detained in custody, but release may be subject to guarantees to 
appear for trial, at any other stage of the judicial proceedings, and, 
should occasion arise, for execution of the judgement. 

4, Anyone who is deprived of his liberty by arrest or detention shall be 
entitled to take proceedings before a court, in order that such court may 
decide without delay on the lawfulness of his detention and order his 
release if the detention is not lawful. 

5. Anyone who has been the victim of unlawful arrest or detention shall 
have an enforceable right to compensation. 


ARTIOLE 10 78 


1. All persons deprived of their liberty shall be treated with humanity 
and with respect for the inherent dignity of the human person. 

2. (a) Accused persons shall, save in exceptional circumstances, be 
segregated from convicted persons, and shall be subject to separate treat- 
ment appropriate to their status as unconvicted persons; 

(b) Accused juvenile persons shall be separated from adults and brought 
as speedily as possible for adjudication. 

3. The penitentiary system shall comprise treatment of prisoners the 
essential aim of which shall be their reformation and social rehabilitation. 
Juvenile offenders shall be segregated from adults and be accorded treat- 
ment appropriate to their age and legal status. 


ARTIOLE 1] 79 


No one shall be imprisoned merely on the ground of maby, to fulfil 
a contractual obligation. 


27 A/4045, par. 67. 28 A /4045, par. 86. 
28 A /4045, par. 91. 
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ARTIOLE 12 8° 


1. Everyone lawfully within the territory of a state shall, within that 
territory, have the right to liberty of movement and freedom to choose his 
residence. 

2. Everyone shall be free to leave any country, including his own. 

3. The above-mentioned rights shall not be subject to any restrictions 
except those which are provided by law, are necessary to protect national 
security, public order (‘‘ordre publie”), public health or morals or the 
rights and freedoms of others, and are consistent with the other rights 
recognized in this Covenant. 

4. No one shall be arbitrarily deprived of the right to enter his own 
country. i 


Artos 13% 


An alien lawfully in the territory of a State Party to the Covenant may 
be expelled therefrom only in pursuance of a decision reached in accord- 
ance with law and shall, except where compelling reasons of national 
security otherwise require, be allowed to submit the reasons against his 
expulsion and to have his case reviewed by, and be represented for the 
purpose before, the competent authority or a person or persons especially 
designated by the competent authority. 


ARTIOLE 14 3% 


1. All persons shall be equal before the courts and tribunals. In the 
determination of any criminal charge against him, or of his rights and 
obligations in a suit at law, everyone shall be entitled to a fair and public 
hearing by a competent, independent and impartial tribunal established 
by law. The Press and the public may be excluded from all or part of 
a trial for reasons of morals, public order (‘‘ordre public’’) or national 
security in a democratie society, or when the interest of the private lives 
of the parties so requires, or to the extent strictly necessary in the opinion 
of the court in special circumstances where publicity would prejudice the 
interests of justice; but any judgment rendered in a criminal case or in 
a suit at law shall be made public except where the interest of juveniles 
otherwise requires or the proceedings concern matrimonial disputes or 
the guardianship of children. 

2. Everyone charged with a criminal offence shall have the right to be 
presumed innocent until proved guilty according to law. 

3. In the determination of any criminal charge against him, everyone 
shall be entitled to the following minimum guarantees, in full equality: 

(a) To be informed promptly and in detail in a language which he 
understands of the nature and cause of the charge against him; 


30 A/4299, par. 19 (Official Records of the General Assembly, Fourteenth Session, 
Annexes, agenda item 34). 31 A/4299, par. 29. 
32 A/4299, par. 64. 
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(b) To have adequate time and facilities for the preparation of his de- 
fence and to communicate with counsel of his own choosing; 

(c) To be tried without undue delay; 

(d) To be tried in his presence, and to defend himself in person or 
through legal assistance of his own choosing; to be informed, if he does 
not have legal assistance, of this right; and to have legal assistance as- 
signed to him, in any case where the interests of justice so require, and 
without payment by him in any such case if he does not have sufficient 
means to pay for it; 

(e) To examine, or have examined, the witnesses against him and to 
obtain the attendance and examination of witnesses on his behalf under 
the same conditions as witnesses against him; 

(£) To have the free assistance of an interpreter if he cannot under- 
stand or speak the language used in court; 

(g) Not to be compelled to testify against himself, or to confess guilt. 


4. In the case of juveniles, the procedure shall be such as will take 
account of their age and the desirability of promoting their rehabilitation. 

5. Everyone convicted of a crime shall have the right to his conviction 
and sentence being reviewed by a higher tribunal according to law. 

6. When a person has by a final decision been convicted of a criminal 
offence and when subsequently his conviction has been reversed or he has 
been pardoned on the ground that a new or newly discovered fact shows 
conclusively that there has been a miscarriage of justice, the person who has 
suffered punishment as a result of such conviction shall be compensated 
according to law, unless it is proved that the non-disclosure of the un- 
known fact in time is wholly or partly attributable to him. 

7. No one shall be liable to be tried or punished again for an offence 
for which he has already been finally convicted or acquitted in accordance 
with the law and penal procedure of each country. 


ARTIOLE 15 *8 


1. No one shall be held guilty of any criminal offence on account of any 
act or omission which did not constitute a criminal offence, under national 
or international law, at the time when it was committed. Nor shall a 
heavier penalty be imposed than the one that was applicable at the time 
when the criminal offence was committed. If, subsequently to the com- 
mission of the offence, provision is made by law for the imposition of a 
lighter penalty, the offender shall benefit thereby. 

2. Nothing in this article shall prejudice the trial and punishment of 
any person for any act or omission which, at the time when it was com- 
mitted, was criminal according to the general principles of law recognized 
by the community of nations. 


83 A/4625, par. 21 and Annex (Official Records of the General Assembly, Fifteenth 
Session, Annexes, agenda item 34). 
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ARTICLE 16 ®4 


Everyone shall have the right to recognition everywhere as a person 
before the law. 


ARTIOLE 17 * 


1. No one shall be subjected to arbitrary or unlawful interference with 
his privacy, family, home or correspondence, nor to unlawful attacks on 
his honour and reputation. 

2. Everyone has the right to the protection of the law against such inter- 
ference or attacks. 


ARTIOLE 18 °° 


1. Everyone ghall have the right to freedom of thought, conscience and 
religion. This right shall include freedom to have or to adopt a religion 
-or belief of his choice, and freedom either individually or in community 
with others and in public or private, to manifest his religion or belief in 
worship, observance, practice and teaching. 

2. No one shall be subject to coercion which would impair his freedom 
to have or to adopt a religion or belief of his choice. 

3. Freedom to manifest one’s religion or beliefs may be subject only to 
such limitations as are prescribed by law and are necessary to protect 
public safety, order, health, or morals or the fundamental rights and free- 
doms of others. 

4. The States Parties to the Covenant undertake to have respect for the 
liberty of parents and, when applicable, legal guardians, to ensure the 
religious and moral education of their children in conformity with their 
own convictions. 


ARTICLE 19 57 


1. Everyone shall have the right to hold opinions without interference. 

2. Everyone shall have the right to freedom of expression; this right 
shall include freedom to seek, receive and impart information and ideas 
of all kinds, regardless of frontiers, either orally, in writing or in print, 
in the form of art, or through any other media of his choice. ' 

3. The exercise of the rights provided for in the foregoing paragraph 
carries with it special duties and responsibilities. It may therefore be 
subject to certain restrictions, but these shall be such only as are provided 
by law and are necessary, (1) for respect of the rights or reputations of 
others, (2) for the protection of national security or of publie order 
(‘‘ordre publie’’), or of public health or morals. 


34 A/4625, par. 29 and Anner. 85 A/4625, par. 41 and Annex. 


36 A /4625, par. 58 and Annex. 
87 A/5000, par. 35 and Annex (Official Records of the General Assembly, Sixteenth 


Session, Annexes, agenda item 35). 
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ARTICLE 26 * 


(To follow directly after Article 19) 
1. Any propaganda for war shall be prohibited by law. 
2. Any advocacy of national, racial, or religious hatred that constitutes 
incitement to discrimination, hostility or violence shall be prohibited by 
law. 


ARTIOLE 20 5° 


The right of peaceful assembly shall be recognized. No restrictions 
may be placed on the exercise of this right other than those imposed in 
conformity with the law and which are necessary in a democratic society 
in the interests of national security or public safety, public order (‘‘ordre 
public’’), the protection of public health or morals or the protection of 
the rights and freedoms of others. 


ARTIOLB 21 4° 


1. Everyone shall have the right to freedom of association with others, 
including the right to form and join trade unions for the protection of 
his interests. 

2. No restrictions may be placed on the exercise of this right other than 
those prescribed by law and which are necessary in a democratic society in 
the interests of national security or public safety, public order (‘‘ordre 
public’’), the protection of public health or morals or the protection of 
the rights and freedoms of others. This article shall not prevent the im- 
position of lawful restrictions on members of the armed forces and of the 
police in their exercise of this right. 

3. Nothing in this article shall authorize States Parties to the Inter- 
national Labour Convention of 1948 on Freedom of Association and Pro- 
tection of the Right to Organise, to take legislative measures which would 
prejudice, or to apply the law in such a manner as to prejudice, the guar- 
antees provided for in that Convention. 


ARTIOLE 22 42 


1. The family is the natural and fundamental group unit of society and 
is entitled to protection by society and the state. 

2. The right of men and women of marriageable age to marry and to 
found a family shall be recognized. 

8. No marriage shall be entered into without the free and full consent 
of the intending spouses. 

4.. States Parties to this Covenant shall take appropriate steps to ensure 
equality of rights and responsibilities of spouses as to marriage, during 
marriage and at its dissolution. In the case of dissolution, provision shall 
be made for the necessary protection of any children. 


38 A/5000, par. 50 and Annex, 29 A/5000, par. 55 and Annex. 
40 A/5000, par. 73 and Annex. 41 A/5000, par. 88 and Annex. 
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ARTICLE 22 dis 
(New article to follow directly after Article 22) 


1. Every child shall have, without any discrimination ag to race, colour, 
sex, language, religion, national or social origin, property or birth, the 
right to such measures of protection as required by his status as a minor, 
on the part of his family, the society and the state. 

2. Every child shall be registered immediately after birth and shall 
have a name. 

3. Every child has the right to acquire a nationality. 


ARTIOLE 23 #8 


Every citizen shall have the right and the opportunity, without any of 
the distinctions mentioned in Article 2 of this Covenant and without 
unreasonable restrictions: 

(a) To take part in the conduct of publie affairs, directly or through 
freely chosen representatives ; 

(b) To vote and to be elected at genuine periodic elections which shall 
be by universal and equal suffrage and shall be held by secret ballot, 
guaranteeing the free expression of the will of the electors; 

(e) Of access, on general terms of equality, to public service in his 


country. 
ARTIOLE 24 44 


All persons are equal before the law and are entitled without any dis- 
crimination to equal protection of the law. In this respect the law shall 
prohibit any discrimination and guarantee to all persons equal and ef- 
fective protection against discrimination on any ground such as race, 
colour, sex, language, religion, political or other opinion, national or social 
origin, property, birth or other status. 


ARTIOLE 25 45 


In those states in which ethnic, religious or linguistic minorities exist, 
persons belonging to such minorities shall not be denied the right, in com- 
munity with the other members of their group, to enjoy their own culture, 
to profess and practise their own religion, or to use their own language. 


42 A/5655, Annex. 43 4/5000, par. 98 and Annex. 
44 4/5000, par. 115 and Annex. 45 A /5000, par. 126 and Annex. 
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AFRICAN STATES 
CHARTER OF THE ORGANIZATION os ArRican Uniry 


Signed at Addis Ababa, May 25, 1963+ 


We, the Heads of African States and Governments assembled in the 
City of Addis Ababa, Ethiopia; 


Convincep that it is the inalienable right of all people to control their 
own destiny ; 

Consoious of the fact that freedom, equality, justice and dignity are 
essential objectives for the achievement of the legitimate aspirations of 
the African peoples; 

Consotous of our responsibility to harness the natural and human 
resources of our continent for the total advancement of our peoples in 
spheres of human endeavour; 

Inspirep by a common determination to promote understanding among 
our peoples and co-operation among our states in response to the aspira- 
tions of our peoples for brotherhood and solidarity, in a larger unity 
transcending ethnic and national differences; 

Convincep that, in order to translate this determination into a dynamic 
force in the cause of human progress, conditions for peace and security 
must be established and maintained ; 

DETERMINED to safeguard and consolidate the hard-won independence 
as well as the sovereignty and territorial integrity of our states, and to 
fight against neo-colonialism in all its forms; 

Depicarep to the general progress of Africa; 

Prrsuapep that the Charter of the United Nations and the Universal 
Declaration of Human Rights, to the principles of which we reaffirm our 
adherence, provide a solid foundation for peaceful and positive co-operation 
among states; 

Desmovus that all African States should henceforth unite so that the wel- 
fare and well-being of their peoples can be assured; 

Resonvep to reinforce the links between our states by establishing and 
strengthening common institutions; 

Have agreed to the present Charter. 


ESTABLISHMENT 
ARTIOLE I 


1. The High Contracting Parties do by the present Charter establish an 
Organization to be known as the ORGANIZATION OF AFRICAN Untry. 

2. The Organization shall include the Continental African States, Mada- 
gascar and other Islands surrounding Africa. 


1 Proceedings of the Summit Conference of Independent Afriean States, Addis Ababa, 
May, 1968, Vol. 1, sec. 1, pp. 1-7 (separately paged). 

According to information received from the Office of the Legal Adviser, Department 
of State, all 34 African states (excluding the Republic of South Afriea) are now 
parties to the Charter of the Organization of African Unity. Kenya and Zanzibar 
are the two states most recently admitted. 
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1. 


2. 
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PURPOSES 
Arvow II 
The Organization shall have the following purposes: 


a. to promote the unity and solidarity of the African States; 

b. to co-ordinate and intensify their co-operation and efforts to 
achieve a better life for the peoples of Africa; 

c. to defend their sovereignty, their territorial integrity and inde- 
pendence; i 

d. to eradicate all forms of colonialism from Africa; and 

e. to promote international co-operation, having due regard to the 
Charter of the United Nations and the Universal Declaration of 
Human Rights, 


To these ends, the Member States shall co-ordinate and harmonise 


their general policies especially in the following fields: 


. political and diplomatic co-operation ; 

. economic co-operation, including transport and communications; 
educational and cultural co-operation; 

. health, sanitation, and nutritional co-operation; 

. acientifie and technical co-operation; and 

. co-operation for defense and security. 


home op 


PRINOIPLES 
AxgrioLe IIT 


The Member States, in pursuit of the purposes stated in Article TI, 
solemnly affirm and declare their adherence to the following principles: 


1. 
2. 
3. 


the sovereign equality of all Member States; 

non-interference in the internal affairs of states; 

respect for the sovereignty and territorial integrity of each state and 
for its inalienable right to independent existence; 


. peaceful settlement of disputes by negotiation, mediation, concilia- 


tion or arbitration; 


. unreserved condemnation, in all its forms, of political assassination as 


well as of subversive activities on the part of neighbouring states or 
any other state; 


. absolute dedication to the total emancipation of the African territories 


which are still dependent; 


. affirmation of a policy of non-alignment with regard to all blocs. 


MEMBERSHIP 
ARTIOLE IV - 


Each independent sovereign African State shall be entitled to become 
a Member of the Organization, 
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RIGHTS AND DUTIES OF MEMBER STATES 


ARTIOLE V 
All Member States shall enjoy equal rights and have equal duties. 


Artom VI 


The Member States pledge themselves to observe scrupulously the prin- 
ciples enumerated in Article III of the present Charter. 


INSTITUTIONS 
Armorum VII 


The Organization shall accomplish its purposes through the following 
principal institutions: 

1. the Assembly of Heads of State and Government; 

2, the Council of Ministers; 
. 8. the General Secretariat; 

4, the Commission of Mediation, Conciliation and Arbitration. 


THE ASSEMBLY OF HEADS OF STATE AND GOVERNMENT 
ArtToLm VIII 


The Assembly of Heads of State and Government shall be the supreme 
organ of the Organization. It shall, subject to the provisions of this 
Charter, discuss matters of common concern to Africa with a view to co- 
ordinating and harmonizing the general policy of the Organization. It 
may in addition review the structure, functions and acts of all the organs 
and any specialized agencies which may be created in accordance with 
the present Charter. 


Armo TX 


The Assembly shall be composed of the Heads of State and Government 
or their duly accredited representatives and it shall meet at least once a 
year, At the request of any Member State and approval by the majority 
of the Member States, the Assembly shall meet in extraordinary session. 


ARTIOLE X 


. Each Member State shall have one vote. 

2. All resolutions shall be determined by a two-thirds majority of the 
Members of the Organization. 

3. Questions of procedure shall require a simple majority. Whether 
or not a question is one of procedure shall be determined by a simple 
majority of all Member States of the Organization. 

4. Two-thirds of the total membership of the Organization shall form a 

quorum at any meeting of the Assembly. 


m 
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AgtTioye XI 


The Assembly shall have the power to determine its own rules of pro- 
cedure. 


THE COUNCIL OF MINISTERS 
ARTICLE XIT 


1, The Council of Ministers shall consist of Foreign Ministers or such 
other Ministers as are designated by the governments of Member States. 

2. The Council of Ministers shall meet at least twice a year. When re- 
quested by any Member State and approved by two-thirds of all Member 
States, it shall meet in extraordinary session. 


ARTIOLE XIIT 


1. The Council of Ministers shall be responsible to the Assembly of 
Heads of State and Government. It shall be entrusted with the responsi- 
bility of preparing conferences of the Assembly. 

2. It shall take cognisance of any matter referred to it by the Assembly. 
It shall be entrusted with the implementation of the decision of the As- 
sembly of Heads of State and Government. It shall co-ordinate inter- 
African co-operation in accordance with the instructions of the Assembly 
and in conformity with Article II (2) of the present Charter. 


ARTIOLE XIV 


1. Hach Member State shall have one vote. 

2. All resolutions shall be determined by a simple majority of the mem- 
bers of the Council of Ministers. 

3. Two-thirds of the total membership of the Council of Ministers shall 
form a quorum for any meeting of the Council. 


ARTICLE XV 
The Council shall have the power to determine its own rules of procedure. 


GENERAL SECRETARIAT 
ARTIOLE XVI 


There shall be an Administrative Secretary-General of the Organization, 
who shall be appointed by the Assembly of Heads of State and Government. 
The Administrative Secretary-General shall direct the affairs of the Sec- 
retariat. 


Artom XVII 
There shall be one or more Assistant Secretaries-General of the Organiza- 


tion, who shall be appointed by the Assembly of Heads of State and 
Government, 
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ArRTIoLE XVIII 


The functions and conditions of services of the Secretary-General, of the 
Assistant Secretaries-General and other employees of the Secretariat shall 
be governed by the provisions of this Charter and the regulations approved 
by the Assembly of Heads of State and Government. 


1. In the performance of their duties the Administrative Secretary- 
General and the staff shall not seek or receive instructions from any 
government or from any other authority external to the Organization. 
They shall refrain from any action which might reflect on their position 
as international officials responsible only to the Organization. 

2, Each member of the Organization undertakes to respect the exclusive 
character of the responsibilities of the Administrative Secretary-General 
and the Staff and not to seek to influence them in the discharge of their 
responsibilities, 


COMMISSION OF MEDIATION, CONOILIATION AND ARBITRATION 
ARTIOLE XIX 


Member States pledge to settle all disputes among themselves by peace- 
ful means and to this end decide to establish a Commission of Mediation, 
Conciliation and Arbitration, the composition of which and conditions of 
service shall be defined by a separate Protocol to be approved by the As- 
sembly of Heads of State and Government. Said Protocol shall be re- 
garded as forming an integral part of the present Charter. 


SPECIALIZED COMMISSIONS 
ARTICLE XX 


The Assembly shall establish such Specialized Commissions as it may 
deem necessary, including the following: 


1. Economie and Social Commission ; 

2. Educational and Cultural Commission ; 

3. Health, Sanitation and Nutrition Commission; 
4. Defence Commission; 

5. Scientific, Technical and Research Commission. 


ARTIOLE XXI 


Each Specialized Commission referred to in Article XX shall be com- 
posed of the Ministers concerned or other Ministers or Plenipotentiaries 
designated by the governments of the Member States. 
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ARTIOLE XXII 


The functions of the Specialized Commissions shall be carried out in 
accordance with the provisions of the present Charter and of the regula- 
tions approved by the Council of Ministers. 


THE BUDGET 
ABTIOLE XXIII 


The budget of the Organization prepared by the Administrative Secre- 
tary-General shall be approved by the Council of Ministers. The budget 
shall be provided by contributions from Member States in accordance with 
the scale of assessment of the United Nations; provided, however, that no 
Member State shall be assessed an amount exceeding twenty percent of 
the yearly regular budget of the Organization. The Member States agree 
to pay their respective contributions regularly. 


SIGNATURE AND RATIFICATION OF OHABTER 
ARTICLE XXIV 


1, This Charter shall be open for signature to all independent sovereign 
African. States and shall be ratified by the signatory states in accordance 
with their respective constitutional processes, 

2. The original instrument, done, if possible in African languages, in 
English and French, all texts being equally authentic, shall be deposited 
with the Government of Ethiopia which shall transmit certified copies 
thereof to all independent sovereign African States. 

3. Instruments of ratification shall be deposited with the Government of 
Ethiopia, which shall notify all signatories of each such deposit. 


ENTRY INTO FORCE 
ARTICLE XXV 


This Charter shall enter into force immediately upon receipt by the 
Government of Ethiopia of the instruments of ratification from two thirds ` 
of the signatory states. 


REGISTRATION OF THE CHARTER 
ARTICLE XXVI 


This Charter shall, after due ratification, be registered with the Secre- 
tariat of the United Nations through the Government of Ethiopia in con- 
formity with Article 102 of the Charter of the United Nations. 
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INTERPRETATION OF THE CHARTER 
ARTICLE XXVII 


Any question which may arise concerning the interpretation of this 
Charter shall be decided by a vote of two thirds of the Assembly of Heads 
of State and Government of the Organization. 


ADHESION AND ‘ACOESSION 
AgTioLne XXVIII 


1. Any independent sovereign African State may at any.time notify 
the Administrative Secretary-General of its intention to adhere or accede 
to this Charter. 

2. The Administrative Secretary-General shall, on receipt of such noti- 
fication, communicate a copy of it to all the Member States. Admission 
shall be decided by a simple majority of the Member States. The decision 
of each Member State shall be transmitted to the Administrative Secretary- 
General, who shall, upon receipt of the required number of votes, com- 
municate the decision to the state concerned. 


MISCELLANEOUS 
ARTICLE XXIX 


The working languages of the Organization and all its institutions shall 
be, if possible African languages, English and French, 


ARTIOLE XXX 


The Administrative Secretary-General may accept on behalf of the Or- 
ganization gifts, bequests and other donations made to the Organization, 
provided that this is approved by the Council of Ministers. 


ARTIOLE XXXT 


The Council of Ministers shall decide on the privileges and immunities 
to be accorded to the personnel of the Secretariat in the respective terri- 
tories of the Member States. 


CESSATION OF MEMBERSHIP 
ARTIOLE XXXII 


Any state which desires to renounce its membership shall forward a 
written notification to the Administrative Secretary-General. At the end 
of one year from the date of such notification, if not withdrawn, the 
Charter shall cease to apply with respect to the renouncing state, which 
shall thereby cease to belong to the Organization. 
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AMENDMENT OF THE OHARTER 
ARTIOLE XXXIII 


This Charter may be amended or revised if any Member State makes a 
written request to the Administrative Secretary-General to that effect; 
provided, however, that the proposed amendment is not submitted to the 
Assembly for consideration until all the Member States have been duly 
notified of it and a period of one year has elapsed. Such an amendment 
shall not be effective unless approved by at least two-thirds of all the 
Member States. 

In Fama WHEREOF, We, the Heads of African ae and Government, 
have signed this Charter. 

Done in the City of Addis Ababa, Ethiopia this 25th day of May, 1963. 


S 


STATE BREACHES OF CONTRACTS WITH ALIENS 
AND INTERNATIONAL LAW 


By CHITTHARANJAN F. AMERASINGHE * 
Lecturer in Law, Unwersity of Ceylon 
I 


It has not been established with sufficient clarity and certainty whether 
a state commits a breach of international law by breaking a contract made 
oy it with an alien. The question needs an answer.’ It is not one of an 
antirely theoretical nature. On the answer to it will depend many im- 
portant consequences. There are four of special significance. First, if 
the breach of contract is characterized as a breach of international law, 
the final arbiter of the question whether there had been a breach of contract 
and of the extent of that breach would be an international court whether 
as & court of last resort or otherwise.? This is the natural consequence 
of the fact that it is the organs of enforcement of international society 
that have the power of finally determining questions relating to the breach 
of legal norms belonging to that society. Municipal courts would not have 
the final decision. Secondly, the norms applicable by an international 
sourt in making such a decision would be the norms of international law 
and not necessarily the rules of a municipal system of law.* International 
rules should, of course, be applied in determining whether there has been 
a breach of international law. Thirdly, questions of evidence and pro- 
sedure relating to the contract would be governed by international law. 


* Formerly Fellow of Harvard University Law School, a director of Legal Studies 
at Cambridge University, and Holder of the Trinity Hall Law Studentship. 

1 Reference to breach of contract by a state in this paper must be understood to be 
confined to breaches of contracts of this kind only, unless otherwise stated. Contracts 
between two states and contracts between aliens and nationals are excluded from this 
article, and so are public bonds. 

2The rule of international law requiring local remedies in the delinquent state to be 
exhausted would necessitate reference of the particular issue to the local courts, where 
such reference was possible and not obviously futile, right up to the top of the hierarchy: 
sea the Panavezya-Saldutiskis Railway Oase, P.O.I.J., Ser. A/B, No. 76 (1989), and 
the Finnish Ships Arbitration, 3 Int. Arb. Awards 1479. Then the international 
tribunal would be a final court. But where there are no such remedies, or the re- 
quirement has been waived with the consent of the delinquent state, the international 
tribunal will be the first and final court. 

8 That such principles do exist requires no proof, and is supported by the facts that 
(1) often states do ask tribunals to apply ‘‘principles of international law, equity and 
justice’’ in determining questions of contract submitted for arbitration, see U. 8.- 
Mexico General Claims Convention, 1928, Art. I, Treaty Series 1078, 48 U. 8. Stat. 
1780; and (2) tribunals have purported to apply such principles in making decisions 
under these compromis: see the Ilinois Central Railroad case, note 30 below; and 
Meron, ‘‘Repudiation of Ultra Vires State Contracts and the Responsibility of States,’’ 
6 Int. and Comp>-Law Q. 273 (1957). 
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These may give international courts wider powers, particularly with respect 
to the obligations of this kind of a state party to a contract, than a mu- 
nicipal court may have. Fourthly, the remedial obligations and the man- 
ner of their fulfillment would be determined according to international 
law and not necessarily according to any municipal law. There is no 
reason why, for instance, an international tribunal should not decide that 
the contract be specifically performed rather than compensation be paid, 
since that is a remedy contemplated by international law, irrespective of 
what remedy the municipal law has given and, indeed, whether it has 
given a remedy at all. The Permanent Court of International Justice has 
stated quite clearly the principle of reparation in international law: 


The essential principle contained in the actual notion of an illegal 
act—a principle which seems to be established by international practice 
and in particular by the decisions of arbitral tribunals—is that repara- 
tion must, as far as possible, wipe out all the consequences of the 
illegal act and re-establish the situation which would, in all proba- 
bility, have existed if that act had not been committed. Restitution 
in kind, or, if this is not possible, payment of a sum corresponding 
to the value which a restitution in kind would bear; the award, if 
need be, of damages for loss sustained which would not be covered 
by restitution in kind or payment in place of it—such are the prin- 
ciples which should serve to determine the amount of compensation 
due for an act contrary to international law.‘ 


As applied to a breach of contract by a state, it would mean that the rights 
under the contract would be restored. Specific performance would be 
granted except where this is impossible. It is only where the impossibility 
of performance is proved that compensation would be substituted. 


II 
Teat-Writers 


On the question whether a breach of contract by a state party to a 
contract made with an alien is per se a breach of international law, there 
is little direct authority in the way of pronouncements by international 
tribunals, as will be seen later.“ The matter is further complicated by 
the patent lack of agreement among writers. Some hold the opinion that 
such a breach of contract is per se a breach of international law.® This 


t Oase Concerning the Factory at Chorzów (Claim for Indenmity~Merits), P.O.1.J., 
Ser. A, No. 17 at p. 47 (1928). The cage concerned the illegal taking of property 
by a state. The wording and spirit of the above passage, however, indicate that the 
Court was speaking of illegal acta in general. 

5 See p. 891 below. 

¢ See, eg, 1 Fauchille, Traité de Droit International Public 529 (8th ed., 1925); 
Clarke, ‘‘Intervention for Breach of Contract or Tort committed by a Sovereignty,’’ 
1910 Proceedings, Am. Soc. Int. Law 149, 155; 1 Oppenheim-Lauterpacht, International 
Law 844 (8th ed., 1954); Hershey, Essentials of International Law 261 (1927); 
Cavaré, La Protection des Contractuels Reconnus par les Etats à des Etrangers à les 
Exceptions des Emprunta 27 (1956); Brandon, ‘‘Legal Deterrents and Incentives to 
Private Foreign Investments,’’ 48 Grotius Society Transactions 89, 54, 55 (1957). See 
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view seems mainly to derive from the notion that there should be no dis- 
tinction between an act by a state alleged to be a tort and one which is 
alleged to be a breach of contract. If the former, it is argued, is regarded 
as a breach of international law, then why should not the latter?’ 

Among more recent writers, Mann suggests, de lege ferenda apparently: 


It may be that a workable solution of the problem can be found only 
by generalizing an established principle of international law and at the 
same time taking a leaf out of the American Constitution and out 
of the books of authority to which it has given life: without prejudice 
to its liability for any other tort (such as denial of justice, discrimina- 
tion, expropriation), the state shall be responsible for the injuries 
caused to an alien by the non-performance of its obligations stipulated 
in a contract with that alien if and insofar as such non-performance 
results from the application of a state’s law enacted after the date of 
the contract, this shall not apply where the law so enacted is required 
for the protection of public safety, health, morality or welfare in 
general.® 


This view is proposed as a modification of what Mann believes to be the 
present state of international law, namely that breach of contract with an 
alien by a state party to it is not per se a breach of international law.’ 
The proposal relates to a specific method of breaking a contract and does 
not introduce a rule that a breach of such contract is always per se a 
breach of international law. Professor Jennings examines the theory of 
breach of state contracts with aliens in the context of international law 
and comes to the conclusion that 


There is nothing in the structure of international law and nothing 
in the relationship between international law and municipal law that 
‘inhibits the recognition of smierua bons! law remedies which relate 
directly to the contract.: 


However, he seems to leave it open whether a breach of such a contract 
should always per se be a breach of international law, when he says: 


This is not to deny that there may be situations where the con- 
tracting state is entitled to change the law though the result be to the 
detriment of the alien contractor. The -point is that the definition 
of these situations must itself be a question of international Jaw.’ 


The assumption made by both these writers as to the present law, how- 
ever, is in keeping with the views of several other writers who regard a 


also Schwebel, ‘‘International Protection of Contractual Arrangementa,’’ 1959 Pro- 
ceedings, Am. Soc. Int. Law 266. 

T Clarke, loo. cit. 155; 1 Fauchille, op. cit. 529, who says: ‘‘Si la responsabilité des 
Etats peut avoir pour origines des actes d’un caractère delictuel, elle peut résulter 
également d’obligations contractuelles. L’inexécution d’aun engagement qu’ils ont 
souscrit constitue en effet un manquement à la parole donnée, c’est A dire une violation 
d’un de leurs devoirs internationaux. .. .’’ 

8‘'State Contracts and State Responsibility,’’ 54 A.J.I.L. 572, 590 (1960). 

9 Ibid. 577-588. 

10 State Contracts in International Law,’’ 87 Brit. Yr. Bk, Int. Law 156, 181 
(1961). 11 Ibid, 182, 
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breach of contract by a state per se as at the most a simple breach of 
municipal law without being a breach of international law as well. They 
require something more than a mere breach of contract by the state to give 
rise to a breach of international law.“ 

Hyde writes: 


It may be doubted, however, whether the mere breach of a promise 
by a contracting state with respect to an alien is generally looked 
upon as amounting to internationally illegal conduct, or as constitut- 
ing the violation of a legal obligation towards the state of which he is 
a national... In the estimation of statesmen and jurists interna- 
tional law is probably not regarded as denouncing the failure of a 
state to keep such a promise, until, at least, there has been a refusal 
.. . to adjudicate locally the claim arising from the breach... .¥ 


Dunn makes a distinction between the situation where a state breaks a 
contract with an alien by the exercise of sovereign power and other situa- 
tions.** 

It is possible to take the view that whether or not a breach of contract 
by a state is per se a breach of international law depends on whether the 
government of the state concerned was acting as a sovereign and supreme 
power or in a private capacity in entering into the contract. As an abso- 
lute criterion of international responsibility the distinction is both vague 15 
and difficult to justify for the purpose in hand. Does it really matter in 
what capacity the contracting state was acting in making a contract when 
it is a question of determining whether an act alleged to be a breach of the 
contract is a breach of international law or not? The distinction is predi- 
cated on the notion that where the state acts in its sovereign capacity it 
generally does not subject itself to judicial process in its own courts and 
may avoid its obligations, whereas when it acts in a private capacity there 
is generally redress through the local courts. This is, in fact, not a true 
representation of the actual situation in states, especially in regard to the 
Anglo-American jurisdictions. What is more, in practice, where the dis- 


12 E.g., 2 Hyde, International Law Chiefly as Interpreted by the United States 988; 
Jessup, A Modern Law of Nations 104, 109 (1948); 8 Whiteman, Damages in Inter- 
national Law 1555, 1558 (1948); Borchard, Diplomatic Protection of Citizens Abroad, 
Ch. VII; 1 Westlake, International Law 331 (2nd ed., 1910); Decencidre-Ferrandidre 
La Responsabilité Internationale des Etats 174 (1925); Hoijer, La Responsabilité 
Internationale des États 117 (1930); Feller, The Mexican Claims Commissions 174 
(1935); 8 Dahm, Völkerrecht 210, note 2; Dunn, The Protection of Nationals 165 
(1982). 182 Hyde, op. cit. 990. 

1t Dunn, op. off. 165. 

15 The distinction has been used by European continental jurisdictions and to a 
certain extent by U. 8. courts in the law of sovereign immunity to determine whether 
a foreign sovereign is entitled to immunity from suit and has taken the form of dis- 
tinguishing between acts ture gestionis and acta ture imperii. But they have experi- 
enced difficulty in applying it to particular situations and, indeed, the answers that 
the courts of the different countries have arrived at in similar situations have been 
conflicting. See Lauterpacht, ‘‘The Problem of Jurisdictional Immunities of Foreign 
States,’’ 28 Brit. Yr. Bk. Int. Law 220 (1951). Moreover, it must be remembered that 
this distinction has not been accepted by common law jurisdictions; see The Porto 
Alexandre, [1920] P. 30, 
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tinction obtains, the presence of local remedies does not always coincide 
with the private nature of the contract nor does the absence of remedies 
always coincide with the sovereign nature of the contract, so that that 
basis of distinction is not an altogether logical one. Also, there seems to be 
‘no good reason of policy for adopting the distinction between contracts 
made in a state’s sovereign capacity and those made in its private capacity 
for this purpose. However, the distinction between the absence and pres- 
ence of legal remedies which is the premise from which such a view would 
seem to derive may be more relevant to our problem. It is the same 
distinction that is inherent in Hyde’s thesis stated above, that interna- 
tional law does not denounce a breach of contract by a state until at least 
there has been a refusal to adjudicate locally. 

For our purposes, then, the opinions of text-writers may be conveniently 
. divided into two schools: those that maintain that a breach of contract 
by a state is per se a breach of international law and those that require 
something more than a mere breach of contract for a breach of international 
law to arise. 

Societies of international lawyers have also expressed opinions on this 
question. For instance, in 1958 the American Branch of the International 
Law Association expressed the following view: 


The unsoundness of treating the legal rights arising from contracts 
between states and aliens as being of a lower order than those arising 
from agreements between governments or their agencies merits further 
illustration. Afghanistan recently granted the Soviet Techno-export 
Organization rights to explore for oil in Afghanistan. A breach by 
Afghanistan of the pertinent agreement would be a breach of inter- 
national law. But a contract with a privately owned oil company, 
for the same object, of the same substance, upon the same terms, 
breached in the same way, by the same state would not be a breach 
of international law in the eyes of the formalists.”* 


The view here implicitly advocated is in favor of regarding breach of 
contracts with aliens by a state as per se a breach of international law. 


State Practice 


State practice is no more helpful in deriving the appropriate rule. On 
the one hand, there stands the argument adduced by Switzerland in the 
Losinger & Co. case that a state must be bound by its obligations to an 
alien under a contract as at the time the contract was made, since the con- 
trary argument would enable a state to free itself of its obligations by en- 
acting special laws: 


La validité d’une obligation assumée par un Etat doit évidemment 
s’apprécier d’après la législation en vigueur au moment où 1l’obliga- 


18 1957-1958 Proceedings and Committee Reports of the American Branch of the 
International Law Association 70, 71. For expressions of opinion by other interna- 
tional societies of lawyers see 44 Annuaire de’l’Institut de Droit International 261 ff. 
(IL), and Report of the Conference of the International Bar Association, 1958. 


886 THE AMERIOAN JOURNAL OF INTERNATIONAL LAW [Vol. 58 


tion est née. Cette règle de simple bon sens ne souffre aucune discus- 
sion. 


In other words, the contract was regarded as giving rise to an interna- 
tional obligation, and the breach of contract was seen as a direct breach of 
international law. This argument was naturally opposed by Yugoslavia, 
the defendant in that case. Unfortunately the Permanent Court of Inter- 
national Justice did not find it necessary to proceed to a decision of the 
issue.2® 

In the recent Norwegian Loans case, a similar argument was raised by 
Franee in a case involving public loans, the argument being formulated in 
general terms so as to cover contracts generally. It was submitted that 


lorsqu’un État a conclu avec un particulier étranger un contrat 
quelconque, il ne peut l'en dépouiller, directement ou indirectement, 
sans engager sa responsabilité à l’égard de l’État protecteur de 
cet étranger.*® 


Norway opposed this formulation of the rule. Here too the International 
Court of Justice was not required to proceed to judgment on the issue. 

In the Anglo-Iranian Oil Company case, the United Kingdom memorial 
argued in a fashion similar to Switzerland and France when it said: 


a fortiori the principle of respect for acquired rights in the matter 
of concessions must be regarded as binding upon the Government or 
Governments of the State granting them when there has been no 
change of sovereignty over the territory where the concession oper- 
ates. 


But apart from these instances of legal argument, there is little or no 
evidence in the practice of states of the view that a breach of a contract 
with an alien by a state is per se a breach of international law. The 
United States does not seem to espouse that view. In general the United 
States does not assist its citizens in contract claims of this kind except 
where there is ‘‘an arbitrary wrong,’’ lack of good faith or abuse, t.6., 
where there is some other additional element making the breach of con- 
tract a breach of international law.?? In British practice Harding, 
Q. C., advised the British Government not to protect British subjects who 
enter into contracts with a foreign government ‘‘unless and until they 
have suffered a denial or flagrant perversion of justice or some gross 


17 P.O.I.J., Ser. C, No. 78, p. 82. 

18 See also the Belgian argument in the Electricity Company of Sofa case, P.O.LJ., 
Ser. C, No. 88, p. 54. 

192 I.C.J. Ploadings, Oral Arguments and Documents 61. See also ébid 63, 181, 182, 
and 1 Pleadings, Oral Arguments and Documents 84, 404. 

201 (bid, 485; 2 ibid. 134. 

31 Pleadings, Oral Arguments and Documents 84. 

22 Seg 4 Moore, Digest of International Law 289, 705, 723 (1906); © Hackworth, 
Digest of International Law 611 (1942). For other American practice, see 2 Wharton, 
A Digest of the International Law of the United States 654 (1886), and material in 
J. G. Wetter, ‘‘ Diplomatic Assistance to Private Tavestment, ” 39 University of Chicago 
Law Bev. 275 (1962), 
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wrong.” The Latin American states naturally take the view that a 
mere breach of contract with an alien by a state is not per se a breach of 
international law.** Their attitude was significantly stated at the Hague 
Peace Conference of 1907. For instance, Argentina maintained that 


With regard to debts arising from ordinary contracts between the 
citizen or subject of a nation and a foreign Government, recourse 
shall not be had to arbitration except in the specific case of denial of 
justice by the courts of the country which made the contract, the 
remedies before which courts must first have been exhausted.” 


Salvador and Ecuador expressed similar views. 

It is significant then that at the Hague Codification Conference of 1980, 
the basis of discussion relating to contracts was formulated in such a way 
as to avoid the assumption that the breach by a state of a contract with an 
alien is always per se a breach of international law. That basis of dis- 
cussion reads: 


A state is responsible for damage suffered by a foreigner as the 
result of the enactment of legislation which directly infringes rights 
derived by the foreigner from a concession granted or contracts made 
by the state.?" 


Draft conventions so far attempted do not expressly embody the rule 
that a breach of contract with an alien by a state is per se a breach of 
international law, perhaps for the reason that there is no clear agreement 
on such a rule among states nor is it borne out by the practice of states. 
On the contrary the Draft Convention prepared by Garcia Amador for the 
International Law Commission contains a rule which presupposes that such 
an act is not per se always a breach of international law.” 


II 


In view of the uncertainty evidenced among text-writers and in direct 
state practice the material to be gathered from international decisions as- 
sumes particular importance as would any practice that may have been 
established by treaties. 


232 McNair, International Law Opinions 202. For British practice see, further, 
Hall, International Law 384-836 (8th ed., 1924); 2 Phillimore, Commentaries upon 
International Law (3rd ed., 1888). 

2t Drago, 1 A.J.LL. 692 (1907). See also, for the practice of states, Dulon, 88 Am. 
Law Rev. 648; for France, Journal officiel du 8 Juin 1907, Débats Parlementaires, 
Chambre des Députés 1231; for Germany, 1 Martens, Völkerrecht 879 (1883). Fur- 
ther, see The Suez Canal Problem, U. 8. State Dept. Pub. 6392. 

as Scott (ed.), Reports to the Hague Conferences of 1899 and 1907, p. 492 (1917). 

26 Thid. 494, 495. 

27 2 I.L.O, Yearbook (1956) 223, citing from L.N. Dos. 0.75, M.69, 1929. V. 

28 These drafts are conveniently collected in the Annexes to the Report of the Inter- 
national Law Commission on State Responsibility, 2 LL.O. Yearbook (1956) 221-230. 
For another convention, see the Aba-Shawcross Convention, 1961 Current Legal Prob- 
lems 213. 

29 Art, 7. 2 LL.O. Yearbook (1957) 116-117. 
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The Assumption of Jurisdiction in Contract Cases by 
International Tribunals 


Cases concerning the establishment of jurisdiction of an international. 
tribunal in contract cases must be distinguished from those which involve 
or discuss the question of the nature of a breach of contract with an alien 
by a state. Jurisdiction in a case alleging a breach of contract by a state 
depends on the instrument creating the tribunal, a treaty between the 
claimant state whose national alleges injury and the defendant state. The 
question is one of interpreting a treaty. Although the tribunal may 
decide that the treaty does give it jurisdiction over such a claim, it does 
not follow that the breach of contract for that reason alone is a breach 
of international law giving rise to state responsibility. Nor, conversely, 
is it true to say that there must be a breach of international law giving 
rise to state responsibility to give a tribunal jurisdiction.+ Even a stipu- 
lation in the compromis that claims should be decided according to ‘‘prin- 
ciples of international law’’ does not change this conclusion. “Such a 
stipulation has been interpreted to mean that the claims must only have an 
international character. Claims between the citizens of one country and 
the government of another are of this character. Thus claims alleging a 
breach by a state of a contract with an alien would come within this concept, 
„and tribunals have assumed jurisdiction in such eases.** Also clear is 
the fact that in such cases tribunals have not been interested in establishing 
whether the breach of contract was a breach of international law entitling 
the claimant to redress for such a breach. Instead they have granted 
compensation for a breach of contract if it could be established.** Thus 
in the Illinois Central Railroad Co. case (U. 8. v. Mexico),** the United 
States claimed damages and interest on behalf of the above company for 
non-payment of the price of 91 locomotive engines on a contract with the 
“Mexican Government Railway Administration. The defense argued that, 
since the claim was based on the non-performance of a contractual obliga- 
tion, it was outside the Commission’s jurisdiction. The Convention con- 
stituting the Commission stated in Article I that the Commission should 
decide ‘‘all claims against one government by nationals of the other for 
losses or damages suffered by such nationals or their properties... . 
in accordance with the principles of international law, justice and equity.” 


80 See Illinois Central Railroad Co. case (U. 8. v. Mexico), U. S. and Mexican 
General Claims Commission Opinions 1926-1927, p. 16. 

81 Ibid. at 17, interpreting Art. I of the General Olaims Convention of 1923. 

33 See the Tlinois Central Railroad Co. case, where the tribunal diseussed at length 
this coneept of ‘‘international character.’’ 

` 88 Thus, under the Convention between the U. 8. and Mexico of April 11, 1889, the 
Commission sustained a claim in contract for the furnishing of a war vessel in the 
Samuel Chew Case, 4 Moore, Digest of International Arbitrations 8428 (1898) (cited 
hereafter as Moore). See also ibtd. Oh. 63 passim; 1 Hyde, International Law 1004 
(2nd ed., 1945); Hagleton, Responsibility of States in International Law 160 (1928); 
Ralston, The Law and Procedure of International Tribunals 75 (1926); Borchard, 
Diplomatic Protection of Citizens Abroad 298 (1915). 

84 U. 8. and Mexican Olaims Commission Opinions 1926-1927, p. 15. 
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It was held that (1) the Commission had to derive its powers from a 
construction of the treaty; (2) there was no rule that contract claims were 
cognizable only in cases where some form of governmental responsibility 
was involved; and (3) the claims had to be of an international character 
and the present claim was of that character. 

Furthermore, the fact that the governing instrument may specify that 
the claims should be decided in accordance with the principles of inter- 
national law, equity and justice does not mean that a breach of interna- 
tional law must have occurred. It merely means that the parties to the 
instrument have chosen special principles to be applied in the settlement 
of their dispute.®® 

On the other hand, there are cases in which arbitral tribunals have re- 
fused to take jurisdiction over contract claims. In the Hubbell case 
(U. S. v. Great Britain), the claim was on behalf of a U. S. citizen 
against Great Britain concerning the adoption of a patent on an improve- 
ment in breach-loading firearms belonging to the claimant. Article XII 
of the Arbitration Treaty provided for the submission of ‘‘all claims . 
arising out of acts committed against the persons or property” of 
citizens or subjects of either contracting party. The objections to the 
jurisdiction by the defendant were upheld on the ground that claims based 
on contract did not come within the terms of the treaty. In Pond’s case 
(U. S. v. Mexico) ** it was held that, under an instrument granting juris- 
diction over ‘‘claims ... arising from injuries to their persons or prop- 
erty by the authorities,’’** although claims arising out of contracts came 
under the cognizance of the tribunal, ‘‘the validity of the contract should 
be proved by the clearest evidence, and... it should also be shown that 
gross injustice has been done by the defendant.’’*° It is. clear that in 
this case something more than a mere allegation of a breach of contract 
was required for jurisdiction to be assumed. What the additional require- 
ments are is not clear; for the term ‘‘gross injustice’’ needs definition.“ 

These cases show that, first, instruments submitting disputes have dif- 
fered in their wording, though the variation may only be very slight and, 
secondly, tribunals have interpreted instruments in different ways. No 
conclusion can be drawn which points to any uniform rule of interpreta- 


85 Ibid. 36 4 Moore 3484. 

37 Treaty of Washington, May 8, 1871 (Great Britain-U. 8.), 1 Malloy, Treaties, 
Conventions, International Acts, Protocols and Agreements 700 (1910). 

384 Moore 8467. 

89 Treaty between U. S. and Mexico, 1868, Art. I, 1 Malloy, op. oit. 1128. 

404 Moore 8467. See also the Leonard T. Treadwell and Co. case (U. B. v. Mexico), 
ibid. 8468, where jurisdiction over a claim based on a contract for the sale of arms 
and munitions was rejected on the same grounds. 

41 In some cases the tribunal has made its jurisdiction depend on whether or not the 
claimant entered voluntarily into the contract. If he had, the tribunal had no juris- 
diction: State Bank of Hartford case (U. 8. v. Mexico), 4 Moore 3473. Bee also the 
Kearney case (U. 8. v. Mexico), (bid. 8467, where, in the case of a contract for the 
supply of arms and munitions of war, the tribunal refused jurisdiction. These cases 
were decided by the same tribunal that decided Pond’s case so that the notion of 
involuntariness may really be a part of the concept of ‘‘gross injustice.’? 
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tion which establishes a presumption that such contract claims are sub- 
ject to the jurisdiction of international tribunals.“? Nor is any evidence 
forthcoming of any rule of interpretation based on the notion that a 
breach of contract is a breach of international law, a most important 
conclusion. 


Treattes Conferring Jurisdiction over Contract Claims 


In spite of the divergent interpretations given to arbitration treaties, 
it is clear that a large number of cases have held or assumed that the 
governing instrument purports to confer jurisdiction over claims based on 
breach of contract by the state party as such? This means that in a 
large number of bilateral treaties states have regarded claims based on 
breach of contract by a state as per se cognizable by international tri- 
bunals.* Assuming that there was no rule of international law that the 
breach of contract with an alien by a state is per se a breach of inter- 
national law, can it be said that these treaties represent a practice which 
has given rise to a new rule of international law that a breach by a state 
of a contract with an alien is per se a breach of international law giving 
rise to state responsibility? It must be noted that the numerical pre- 
ponderance of those treaties that submit claims based on contract breaches 
per se to the jurisdiction of international tribunals over those that do not 
is not conclusive of the creation of a new rule of international law. There 
are factors, moreover, which clearly indicate that these treaties have not 
created a new rule of international law. 

First, these treaties make no reference to a breach of international law 
as the basis on which claims are submitted to arbitration. They merely 
refer to ‘‘claims’’ by persons against the contracting state. These could 
very well be claims based on the breach of municipal law. For the creation 


43 Seo the Dlinois Central Railroad Co. case, U. SMexican Claims Commission 
Opinions 1926-1927 at p. 16. 

43 Nes, for instance, the case of the Hermon, 4 Moore 8425; Eldredge’s case, 
tbid, 8460; Manasse & Co.’s case, ibid. 8462; Boulton, Bliss and Dallett’s case, Morris, 
Report of U. 8. and Venezuelan Claims Commission 105. 

#4 The following treaties are examples of this category. Contract claims were ac- 
cepted under them: U. S.-New Granada, 1857, Art. 1, 1 Malloy, op. ott. 819; U. 8.- 
Ecuador, 1862, Art. 1, ibid. 482; U. 8.-Peru, 1868, Art. 1, 2 ibid, 1408; U. 8.Costa 
Rica, 1860, Art. 1, 1 ibid. 846; U. 8.-Venezuela, 1866, Art. 1, 2 ibid. 1856; U. 8.—Peru, 
1868, Art. 1, ibid. 1411; U. B—Moxico, 1868, Art, 1, 1 ibid. 1128; U. 8.-France, 1880, 
Art. 1, ibid. 585; U. 8.—Venesuela, 1885, Art. 2, 2 bid. 1860; U. S.-Chile, 1893, Art. 
1, 1 ibid. 185; France-Venezuela, 1902, Art. 1, Declerq, 22 Reeueil des Traités de la 
France (1901-1904) 68; U. 8.-Venemuela, 1908, Protocol, Art. 1, 2 Malloy, op. ott. 
1870; U. 8.Great Britain, 1910, Treaty Series No. 578; U. 8.Mexico, 1928, Art. 1, ibid. 
No. 678; U. S.Great Britain, 1927, ibid. No. 756 (exchange of notes); U. §.-Panama, 
1926, Art. 1, thid. No. 842. 

The following treaties did not admit contrast claims as such: U., 8.—~Mexico, 1868, 
Art. 1 (Umpire Thornton’s subsequent interpretation based on expediency, which 
changed the course of decisions), 1 Malloy, op. oit. 1128; U. S.-Great Britain, 1871, 
Art. XIL, ibid. 700, 705; U. S.Spain, 1871, par. 6, 2 ibid. 1661, 1662; U. 8.—Haiti, 
1919, Protocol, Art. TIT (4 classes of fiscal claims were excepted in this treaty), Treaty 
Series No. 648. See also 2 Hyde, op. cit, 306, 
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of a new rule of international law an explicit reference to the new rule 
would be required. 

Secondly, cases such as the Illinois Central Railroad Co. case state quite 
clearly that it is not necessary that an allegation of a breach of interna- 
tional law entailing state responsibility be the basis of a claim in order 
that the tribunal may assume jurisdiction over it; * and this, it was said, 
was so even through the instrument said that decisions were to be given 
according to the ‘‘principles of international law, justice and equity.’’ 
This clearly shows that the parties to the treaty did not regard a breach 
of contract by a state per se as a breach of international law, although the 
tribunal was given jurisdiction in such cases. 

Thirdly, unless the contrary is stated in the governing instrument as 
in the Ilinots Central Railroad case, the merits of the case are decided by 
the application of the relevant municipal law. In the Frear case,** for 
example, the tribunal decided a claim alleging a breach of contract to pay 
for potatoes delivered by the application of French law relating to per- 
formance and discharge of contracts, as if it were dealing with a case 
presented to a French court. 


International ' Decisions 


In the decisions of international tribunals there are a few bare state- 
ments that appear to support the view that a breach of contract with an 
alien by a state is a breach of international law.** There is little or no 
evidence, though, that any breach of such a contract by a state has per se 
been treated as a breach of international law in any case.** On the other 
hand, there is evidence that such breaches per se have not been regarded as 
breaches of international law. 

The leading case is the Martini case (Italy v. Venezuela). A con- 
cessionary contract for the construction and operation of a railroad between 
the Venezuelan Government and an Italian company was terminated by 
the former as a result of a Venezuelan court decision. Italy claimed, 
inter alia, on behalf of the company that a counter-claim by the company 
before the Venezuelan court to the effect that the Venezuelan Government 
had broken the contract by granting a monopoly to another individual 
had been wrongfully rejected. The tribunal held against Italy on this 
count, but what is of importance is the tribunal’s approach to the con- 
tention. The judgment shows that 


45 See also the case of the Hermon, 4 Moore 3425. 

46 Ibid. 8488. The tribunal was set up by the U. S—French Claims Convention of 
1880. . 

47 See Nielsen’s reference to this view in his dissenting opinion in the International 
Fisheries Co. case (U.S.A. v. Mexico), U. 8.-Mexteo Olaims Commission Opinions 19830- 
1931, pp. 207, 241, and Commissioner Findlay in the Venezuelan Bond cases, 4 Moore 
8616, 8649. 

48 The Aboilard case, 12 Rev. Gén. de Droit Int. Public, Documents 12 (1905), and 
Hemmings case, Nielsen’s Report 617 (1926), 15 A.J.LL. 292 (1921), seem to support 
this view, but even they can probably be explained. 

4925 AJL. 654 (1931). 
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(a) the tribunal did not assert that the Italian company’s counter-claim 
was an allegation of a breach of international law; 

(b) it did not treat it as one either. It did not examine the merits of 
the counter-claim as a court of appeal from the Venezuelan court as it 
would have done if it regarded a breach of contract by a state as a breach 
of international law." Rather it looked for certain other defects in the 
judgment of the Venezuelan court. The success of the counter-claim had 
depended largely on the interpretation of the contract, and on this the 
tribunal said: 


As the respondent has emphasized, there exists in several countries 
a well established jurisprudence by which the rights of a grantee under 
a contract of concession are interpreted restrictively. If the Court of 
Caracas, in adopting a restrictive interpretation of the Martini 
contract on the basis of the Venezuelan law, reached the conclusion 
that the Feo contract was not contrary to the contract of concession, 
that conclusion cannot be characterized ag erroneous or unjust by. an 
international tribunal," 
If the tribunal had been acting as a court of appeal, it would have examined 
the judgment of the Veneztielan court in order to find out whether that 
eourt’s notion of the proper rule of interpretation coincided with the 
arbitral tribunal’s opinion of it and whether that court had applied it in 
the way in which the arbitral tribunal would have applied it. Instead, 
the tribunal contented itself with finding out whether the rule of in- 
terpretation chosen was a posstble one and whether it had been applied 
in a possible way; 

(e) the tribunal does not seem to have even considered the question 
of applying international legal principles to determine whether the 
alleged breach was a breach of international law and whether the Vene- 
guelan court had chosen those principles and applied them correctly in 
deciding the issue.” Instead it seems to have accepted the choice of rules 
for determining the issue of breach made by the Venezuelan court tpso 
facto. . 

These factors lead to the conclusion that the tribunal in this case did 
not regard a breach of contract per se as a breach of international law. 
There seems to be one obstacle, however, to this view of this case. The 
compromis, according to the tribunal," restricted its competence to defects 
in the action before the Venezuelan court. Can it be argued that it was 
because of this limitation of jurisdiction that the tribunal did not examine 
the question whether there had been a breach of contract by Venezuela 
on the basis that a breach of contract by a state is a breach of international 


50 This was the first conclusion stated above, p. 881, which must follow, if a breach of 
contract were a breach of international law. 

5125 AJ.LL. 554 (1981). 

52 This was the second conclusion stated above, p. 881, which followed if a breach of 
contract were a breach of international law. 

538‘ The Arbitral Tribunal will now examine the question whether ‘in the action 
brought against Martini & Co., before the Federal Court of Cassation ... there was 
a denial of justtoe or manifest injustice.’ ’’ 25 AJ IL. 564, at 565 (1931). 
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law and not because it did not regard a breach of contract by a state as a 
breach of international law? In discussing its competence the tribunal 
said that a ‘‘denial of justice’’ to which its jurisdiction was limited oc- 
curred, inter alia, when a judicial decision, which was final and without 
appeal and was incompatible with the treaty obligations or other interna- 
tional obligations * of the state, was given. Now, if acts of a state which 
constitute a breach of contract are breaches of international law, they are 
contrary to the international obligations of that state. If the courts of the 
state declare that those acts are not a breach of contract and consequently 
are not a breach of international law, when in fact they are, the judgment 
of the court is itself incompatible with the international obligations of that 
state. Therefore, in determining whether such a judgment is incompatible 
with the international obligations of that state and constitutes for that 
reason a denial of justice within the definition of that term, the tribunal 
must have had the competence to inquire into the question whether the 
acts themselves were a breach of contract and consequently a breach of 
international law. Hence, if the tribunal had taken that view of a breach 
of contract, it would have examined the acts alleged to have been a breach 
of contract in its own right in order to determine whether there was a 
breach of international law. But it did not. The only conclusion seems 
to be that it did not regard a breach of contract as per se a breach of 
international law. 

There is much other evidence in favor of the view that a breach of 
contract is not per se a breach of international law in the attitude of 
international tribunals. In the IWinois Central Railroad Co. case, the 
main issue was whether the convention gave the tribunal jurisdiction over 
contract claims. The tribunal held that it was not necessary that either 
government should be responsible according to international law for a 
claim in order that the tribunal might have jurisdiction over it.” The 
Mexican argument was that only breaches of international law were within 
the tribunal’s jurisdiction, and that, since breaches of contract were not 
per se breaches of international law, they were outside the tribunal’s 
jurisdiction. While the tribunal denied that part of the contention which 
asserted that only breaches of international law were within the tribunal’s 
jurisdiction, it seems to have assumed that the second part of the argument, 
namely, that a breach of contract was not per se a breach of international 
law was correct. 

Again in the International Fisheries Co. case (U. S. v. Mexico),** 
where the cancellation of a fisheries contract by the Mexican Government 
on the ground that the claimant had failed to perform the contract was in 
issue, the tribunal said that the cancellation could have been contested 
in the Mexican courts, and therefore ‘‘was not an arbitrary act... 
which in itself might be considered ag a violation of some rule or principle 

st Italics added. 


55 U. 8.—-Mexican Claims Commission Opinions 1926-1927, p. 17. 
se U. B.-Mexico Claims Commission Opinions 1930-1931, p. 207. 
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of international law... .’?5? It is clear that the tribunal took the view 
that a breach of contract per se is not a breach of international law, but 
that something more, making it an ‘‘arbitrary act,’’ was necessary to make 
it one. 

There are several other decisions which in effect regarded a breach of 
contract as a breach of international law when it was accompanied by some 
further element. These cases support the view that.a breach of contract 
is not per se a breach of international law. 

In the General Company of the Orinoco case (France v. Venezuela) © . 
the breach of concessions for the exploitation of all vegetable and mineral 
products in and the extensive development of the territories of the Upper 
Orinoco and Amazonas during a period of thirty-five years and for the 
exclusive exploitation of sarrapia for a period of twenty-five years in a 
described area was put in issue, The company’s property was seized, 
burned or sequestrated and what remained was sold at a nominal figure. 
Also a Venezuelan Federal Court decree had condemned the company to 
pay damages for non-fulfillment of its contract. Here there were other 
circumstances than the mere breach of contract which made the breach 
a violation of international law so that the arbitrator could decide the 
ease on that basis. 

A concession to run tramways for a period of fifty years was rescinded 
arbitrarily by the state and thus caused a violation of international law 
in the case of Pieri Dominique and Pieri Dominique & Co. (France v. 
Venezuela).*® ~ 

In the Oliva case (Italy v. Venezuela), fulfillment of a concession for 
the construction of a Pantheon was made impossible by expulsion of the 
claimant. This was a further element converting the breach of contract 
into a violation of international law, since the alien had no local remedies 
available to him. 

Several other cases supporting the above view may be mentioned in 
passing, such as the Kunhardt case (U.S.A. v. Venezuela), the Punchard, 
Mctaggart, Lowther & Co. case (Great Britain v. Colombia) ,°? the Cedrons 
case (Italy v. Guatemala), the Delagoa Bay and Hast African Railway Co. 
case (Great Britain v. Portugal),** the Cheek case (U.S.A. v. Siam), and 
the May case (U.S.A. v. Guatemala). Insofar as they took into account 
a further element in determining that there was a violation of international 
law, they cannot be said to support the view that a breach of a contract 
with an alien by a state is per se a breach of international law. l 

Against these are ranged three decisions ® which appear to support or 


st Ibid. at 218. 

58 Ralston’s Report of the French-Venezuelan Mixed Claims Commission, 1906, p. 244. 
59 Ibid. 185, 60 Ralston’s Report 771 (1904). 

61 Ibid. 68. 

62 La Fontaine, Pasicrisie Internationale 544 (1902). 

es Ibid. 806. f 64 Ibid. 397. 

68 1897 U. 8. Foreign Relations 461. 661900 U. 8. Foreign Relations 659. 


61 The important cases on which considerable reliance has been placed by the authori- 
ties, such as Eagleton, op. ott. at 167, are the International Fisheries case, note 56 
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have been interpreted to support the contrary view that breach of contract 
by a state is in itself a breach of international law. But all these on ex- 
amination reveal the contrary, or are distinguishable. In the Rudloff 
case (U. S. v. Venezuela), where a contract for the construction of a 
building in the market place. had been declared null and void by the 
Municipal Council of the Federal District, the objection was raised by the 
defendant state that the case was still pending before a Venezuelan court 
of appeal, that there had been no denial of justice, and that, consequently, 
there was nothing on which the tribunal could pronounce. In deciding 
the case against the defendant government, Commissioner Bainbridge let 
fall words which may appear to support the view that a breach of contract 
per se is a breach of international law.® It is clear, though, that that was 
really not his view. In the first place, in his own judgment he regarded 
the issue as whether a claim based on a private law breach of contract was 
cognizable while it was still pending in the municipal courts, under a 
compromis which stated that ‘‘all claims ... not settled by diplomatic 
agreement or arbitration’’ were justiciable. It was not a question of 
what constituted a breach of international law, a notion which was irrele- 
vant for the purposes of jurisdiction.” Secondly, he stated explicitly that 
states ordinarily have a right to intervene on behalf of their nationals in 
the ease of contracts only where there was a ‘‘denial of justice,’’™ and 
proceeded to explain that the compromis gave the tribunal exceptional 
jurisdiction. Finally, the Umpire who settled the difference of opinion 
which occurred between the two Commissioners in this arbitration regarded 
the matter as entirely one of interpreting the treaty for the purpose of 
determining the tribunal’s jurisdiction in a case where a contract claim 
was pending before a municipal court, irrespective of the question of breach 
of international law." 

In Beales, Nobles and Garrison (U. S. v. Venezuela), the claimant 
was suing for non-fulfillment of a contract for the establishment of a 
steamship service between New York and La Guayra, involving obligations 
relating to immigration and commerce which had been made with the 
dictator of Venezuela. The question at issue was whether the latter had 
power to contract and whether the contract had been validly concluded. 
The Commission was confronted with the preliminary question whether 
it had jurisdiction. In the course of his judgment Commissioner Findlay 
said: 

It would be difficult, if not impossible, to assign a good reason why, 
on principles of abstract right and justice, an injury to a citizen 
arising out of a refusal of a foreign power to keep its contractual 
engagements, did not impose an obligation (sic) upon the government 


above (Commissioner Nielsen’s dissenting opinion), and the Venezuelan Bond cases, 
4 Moore 3616 (Commissioner Findlay’s opinion). 

68 Morris, Report of U. S. and Venezuelan Claims Commission 415. 

e9 Ibid. at 423. to Ibid. at 423, 426. 

Tı Ibid. at 426. . 12 Ibid. at 431 and especially at 432. 

184 Moore 8548. 
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of his allegiance to seek redress from the offending country, quite as 
binding as its recognised duty to interfere in cases involving wrongs 
to persons and property."* 


It is emphasized that the learned Commissioner says ‘‘injury ... arising 
out of ™ a refusal of a foreign power to keep its contractual engagements.’’ 
He subsequently indicates that the additional factor of failing to afford 
redress is the vital element which constitutes the international wrong and 
not the breach of contract by itself.” It is in the light of this that the 
passage cited above should be interpreted. Moreover, it is clear that his 
conclusion whether there was a cognizable claim or not was reached by an 
interpretation of the compromis, to which the question whether there had 
been a breach of international law was irrelevant. Thus any statement 
on the latter point may be regarded as obiter.” In any case, the analogy 
between wrongs to persons and property and contractual claims which 
Commissioner Findlay makes in this passage is not entirely satisfactory 
on the present issue, as will be submitted later.”* 

The Venezuelan Bond cases (U. 8. v. Venezuela)? were based on a 
refusal to pay monies due under certain bonds issued by the old Republic 
of Colombia and forming part of the Colombian publie debt for which 
Venezuela became responsible. Commissioner Findlay said: 


A claim is none the less a claim because it originates in contract 

` instead of in tort. The refusal to pay an honest claim is no less a 

wrong because it happens to arise from an obligation to pay money 
instead of originating in violence offered to person or property.*®° 


There was in this case a refusal both to adjudicate and to compensate. 
The statement of Commissioner Findlay must, therefore, be taken to in- 
clude this material fact within the notion of a breach of international law 
arising from a breach of contract.™ In other words, it is not the breach 
of contract per se that is characterized as a breach of international law 


14 Ibid, 3555. It would seem that Commissioner Findlay was more concerned with 
the question whether the state of the injured national has an obligation to intervene— 
a different aspect of state responsibility. In stating that there is such an obligation, - 
as opposed to a right or power to intervene, the learned Commissioner is unorthodox, to 
say the least. 15 Italics added, 

16 ““Coneeding now... that good faith as between nations binds the state as a 
personality to fulfil the terms of its private contracts, or pay damages for their non- 
fulfillment...’ (Italics added). Ibid. 3555. 

t7 ‘í But, however this question may stand on principle it cannot be doubted that, if 
the present claim was valid in other respects, it would be the duty of the commission, 
under the convention between the U. 8. and Venezuela, to make an allowance of 
damages sufficient to compensate for the wrong, notwithstanding that it originated in 
a breach of private contract between a citizen of one state and the government of 
another.’’? 4 Moore 8555, 

78 Analogy is not a panacea in the law. The relevanee and success of its use depends, 
among other things, on the similarity of purpose between the relevant fields of law. 
The relevance of this analogy is discussed below at p. 899. 

784 Moore 3616. 

80 Tbid. 3649. Eagleton places much reliance on this passage, op. cit. 167. 

81 As the reference to ‘‘a refusal to pay an honest claim’? indicates. 
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but the breach of contract accompanied by the refusal to adjudicate and 
to compensate. Also, this case was regarded as concerning the interpreta- 
tion of a treaty conferring jurisdiction on the tribunal by both Commis- 
sioners Findlay and Little** In the light of this fact, Commissioner 
Findlay’s statement refers not to the distinction between that which is 
internationally wrong and that which is not, but is rather concerned with 
the question whether claims based on certain kinds of ‘‘wrong’’ can be 
distinguished from claims based on other kinds of wrong for the purposes 
of the treaty. ‘‘Wrong’’ was not being used in a technical sense to denote 
an internationally illegal act entailing state responsibility. Hence the 
question whether a breach of contract by a state was per se an inter- 
nationally illegal act was not within the purview of this statement. More- 
over, the fact that this case concerned public bonds is an important source 
of distinction, for different rules may apply to them.** Yet, since the 
statement of Commissioner Findlay seems to refer to contracts with aliens 
in general, they have been treated on that basis. 

From this survey it is clear that none of the existing authorities con- 
vincingly support the thesis that a breach of contract is per se a breach 
of international law; those that seem to do so can be distinguished or ex- 
plained. On the other hand there seems to be some very definite and clear 
evidence in support of the contrary view, which is proposed as the correct 
view of the law. 


Functional Factors Supporting the Better View 


There are functional reasons why the view supported by authority is 
justified. That view is that a breach of contract by a contracting state 
is not per se a breach of international law. There must be some other 
factor, such as the refusal of means to secure redress in a municipal court, 
to give rise to such a breach of international law. This does not mean 
that contractual relations between state and alien are outside the purview 
of international law. Claims arising out of such contracts can certainly 
be claims alleging a breach of international law, provided they contain the 
necessary additional features. 

‘When an alien enters into a contract with a state, he is engaging in a 
business transaction. It is reasonable to expect that an ordinary business 
man will acquaint himself with the existing laws of the state with which 
he contracts concerning the transaction into which he is entering. He 
freely consents to enter into the transaction. He equally freely consents 
to the application of the existing laws to that transaction. There is free 
choice in respect of both, but the two are inextricably linked; the free 


82 Commissioner Findlay: ‘‘The great question that confronts us on the threshold 
of this case is: Whether by the use of the terms under which this commission has been 
created it was the intention of the United States to demand and Venezuela to assent 
to a submission of a portion of her publie debt to the decision of this body as one of 
the claims agreed to be referred within the clear intent and purview of the treaty?’’ 
4 Moore 8643; also Commissioner Little, ibid. 3626. 

83 See note 1 above. 
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choice of one involves the free choice of the other. There will be pro- 
visions of the law which provide both for determining the validity of a 
claim that the contract has been broken and for its adjustment. He 
accepts those provisions on redress as well, In business there is an im- 
portant risk that the transaction will not be fulfilled, although this risk 
will be attended by remedial rights as provided by the legal system. 
A businessman can be expected to accept this risk together with whatever 
rights of adjustment there may be. Therefore, where he alleges a breach 
of contract he cannot expect that provisions different from these be ap- 
plied to his claim.** International law can only protect him against 
abuses of the process of adjustment and its deprivation or absence. 
Moreover, it is not clear that international law does, in general, have 
substantive provisions relating to the form and effect of contracts between 
states and individuals as such. Hence, it is not clear how a breach of 
contract can per se be a breach of international law. It may be added that 
if international law governed a contract between a state and an alien, it 
could only govern the obligations of the state and not the obligations of 
the alien, for international law does not operate on the individual directly 
in this way. It would clearly be inequitable to subject the state to the 
regime of international law in the performance of its obligations under a 
contract, while leaving the obligations of the alien to the domain of 
municipal law, where the two sets of obligations are mutually inter- 
dependant in that one would not have come into existence without the other. 
The nature of contractual relations is such that the parties expect to be 
governed by the same law. It is with the questions whether means of 
redress are afforded in the state and if so, how these means are effectuated 
by the relevant organs of the state, that international law normally concerns 
itself. The alien is entitled to redress according to the municipal law 
existing at the time he entered into the contract and to a fair adjudication 
of claims relating to the contract. It is with these legitimate expectations 
that international law ought to deal. The substantive rights and obligations 
connected with the contract, including those of redress, should be left 
entirely to the municipal law for definition; it is the preservation of the 
substantive right of redress and the procedural methods by which it is 
given effect that should be within the competence of international law. 


84 Such as any that international law may provide. 

85 See the Serbian Loans case, P.O.I.J., Ser. A, No. 20 (1929), at p. 41. Those cases 
in which tribunals decided cases by reference to ‘‘principlea of international law, 
equity and justice’’ in virtue of the compromis (see above, at p. 888), probably did so 
by the use of what may be called general principles derived by analogy; see Cheng, 
General Principles of Law as Applied by International Courts and Tribunals passim, 
especially at 148. However, it has been contended that general principles of law may 
govern a contract between a state and an alien; see Meron, loo. oit. note 3 above, at 
276. In that case it may be argued that, where international law is the law governing 
the contract, a breach of contract is a breach of international law as well, No cases 
have arisen, however, in which this solution has been offered. The idea raises numerous 
difficulties such as, inter alta, what law governs the cholee of ‘‘international law’’ as 
the governing law. 
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In this way it is possible to reconcile the interests of contracting states 
and aliens. : 

Attempts have been made to assimilate breaches of contract to torts 
committed against aliens.5® But, apart from the question whether what 
international law may have to say on injuries to property or person is 
different from what it pronounces on contracts, the analogy may be ques- 
tioned. There is more justification for making such injury per se subject 
to international law than there is in the case of contract breaches. In 
the case of a contract the alien has a choice of accepting the transaction, 
the existing laws applicable to it, and the risk of non-performance subject 
to the existing remedial rights provided, irrespective of the fact of his 
entering the territory of a foreign state or the fact of his property being 
on that territory. In the case of injury to person and property there is 
no such act of choice immediately relative to the laws and risk of injury, 
which is additional to the act of entering the foreign state or introducing 
property into that state. This difference is important. There is more 
justification in not expecting the alien to accept the risk of injury to his 
person or property subject to adjudication according to the existing local 
law only by his mere choice to enter or keep his property in the territory 
of the foreign state, as the case may be. That choice is not as significant 
for this purpose as the choice of entering into a transaction which is so 
closely connected with law and the risks of business in human experience. 
Hence it is more plausible in the case of torts that international law should 
concern itself with the actual injury, as opposed to restricting itself to 
the existence and procedure of redress for an alleged infringement of 
rights existing under municipal law. 

Ordinarily, then, a breach of contract becomes a breach of international 
law not per se but when other conditions are also present. States become 
liable for violations of international law arising out of breaches of contract 
under the law of state responsibility for the treatment of alien. It is 
submitted that international law specifies what requirements should be 
present in order to enable a state to discharge its duty of treating an 
alien according to international standards in relation to contractual rights, 
and responsibility is incurred when these requirements are not met. Thus, 
ordinarily, it is not as a breach of contract qua breach of contract that 
contractual claims will be actionable at international law but as a delict 
committed in the treatment of aliens. 


IV 


It has been shown that the general proposition that a breach of a 
contract with an alien by a state is not per se a breach of international 
law is true. It remains to examine what factors would or would not 
make a breach of contract a breach of international law at the time 
of the breach. l 


86 Commissioner Findlay in the Venezuelan Bond cases, p. 896 above. 
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The Obligation to Resort to the Local Courts before Refusing 
to Perform, 


The argument has sometimes been presented that a state commits a 
breach of international law if it does not first have recourse to the courts 
before declaring the contract terminated or refusing to perform it, This 
lays an undue burden on the state as a party to a contract. States would 
be in a worse situation than private individuals who are parties to con- 
tracts. Ordinarily, when an individual believes that his obligations under 
a contract are not what the other party contends they are or when he 
believes that he has a right to consider the contract discharged for some 
reason or other, he may cease to perform in the expectation of being sued- 
by the other party in the courts, if the latter were not satisfied. Thus, 
he assumes the réle of defendant which is a more advantageous position. 
There is no reason to subject a state party to a contract with an alien 
to the heavier burden of continuing to fulfill its contract and of assuming 
the rôle of plaintiff. In the International Fisheries Co. case (U.S.A. v. 
Mexico) ,®* it was held that the state’s failure to resort to the courts before 
canceling a fisheries contract on account of an alleged breach by the 
claimant company of its obligations to erect factories and establish shops 
did not make the non-fulfillment of the contract a breach of international 
law. The contract, however, contained a clause in which express provision 
was made for cancellation by the state party in case of certain failures 
by the claimant, among which were included the alleged breaches. It 
may be argued that this case does not support the general proposition 
that a state is not under an obligation to resort to the courts before 
canceling or refusing to perform its contract, because it has two limita- 
tions: first, it concerns cancellation for alleged breach as opposed to other 
methods of refusal to perform such as mere non-performance and, second, 
the contract contained a provision for cancellation on the alleged grounds. 
But these distinctions are not material. 

Taking the second point first, the fact that the contract does or does 
not contain a clause permitting cancellation for breach by the other party 
is not really material. It is only if there were a duty to submit to a court 
before cancellation that the agreement of the parties would be necessary 
to exempt from such a duty. As has been submitted, there is no reason 
for imposing such an exceptional duty on a state party and putting it in a 
worse position than a private individual. This, indeed, was the reasoning 
on which the majority of the Commission based its decision in the Inter- 
national Fisheries Co. case.8* Therefore, the clause concerning cancella- 
tion was not a material factor in the decision. Moreover, there are no 
cases which have been decided on the basis that there is an international 
legal duty for a state to submit to a court before cancellation. On the 
contrary, the Umpire’s decision in the Turnbull case (U.S.A. v. Vene- 
zuela) ® discounted such a duty. The contract in question, which was for 


817 U. S8~Mexico Claims Commission Opinions 1980-1981, p. 207. 
88 Ibid, at 219. 89 Morris, op. oit. 451 at 500. 
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the development of the national resources of a certain territory, contained a 
elause which required that ‘‘questions and controversies that arise for 
reason of this contract’’*° should be decided by the competent tribunals 
of the state. In those circumstances, it was held that there was no claim 
on which the tribunal could pronounce in the absence of such a decision. 
However, an argument was raised by the claimant that the defendant 
state was under an obligation not to cancel the contract, without prior 
reference to a court, and since it was in breach of this obligation, there 
was good ground for recovery. Commissioner Bainbridge, who dissented, 
accepted this argument on the principle of natural justice, ‘‘nemo debet 
esse judex in propria sua causa.’’** The Umpire, however, adverted to 
the issue but did not draw the same conclusions, saying merely that the 
cancellation was nothing more ‘‘than a communication on the part of 
the government that it thought the contract was ended to which the other 
party could agree or not agree as it thought fit, and if it did not think this 
fit, the contract would subsist until its annulment was pronounced by the 
proper tribunal.’’®* It would seem that the Umpire did not accept the 
argument that the state was under an obligation to resort to the courts 
before declaring a cancellation. The implied view that the principle 
“nemo debet judex in propria sua causa” could not be applied to a 
cancellation so as to give rise to an obligation to resort to the courts before 
cancellation was correct. As long as the courts are intended to be the 
final arbiters, the above principle is not infringed and there is no logical 
or other necessity for recognizing an obligation to resort to the courts 
before declaring a cancellation. 

The El Triunfo case (U.S.A. v. Salvador) °! does not seem materially 
to affect this proposition. It is true that the arbitral tribunal insisted 
that ‘‘by the rule of natural justice obtaining universally throughout the 
world wherever a legal system exists, the obligation of parties to a contract 
to appeal for judicial relief is reciprocal,’’®* and found the Republie of 
El Salvador in breach of this obligation in declaring by decree a contract 
for the establishment of steam navigation in the port of El Triunfo 
canceled for failure to perform by the other party without prior resort 
to the courts. But apart from the criticism which has been made above 
of the application of this principle of natural justice, the tribunal’s pro- 
nouncement on this aspect of the case was unnecessary, since the tribunal 
had already found that an appeal to the courts by the claimant company 
would have been in vain,” in short, that there was no redress available 
in the local courts. Hence, according to the tribunal’s finding, there was 
a breach of international law by the state for the latter reason and any 
statement relative to the duty to resort to the courts must be regarded 
as obtier. 


90 Ibid. at 462, 505. 91 Ibid. at 472. 
92 Ibid. at 505, 931902 U. 8. Foreign Relations 859. 
94 Ibid. at 871. 


85 Ibid. at 870. On the facts of the case the correctness of this conclusion is open 
to doubt, but this is not in issue for our present purpose. 
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To rest the absence of a duty to resort to the courts before cancellation 
on the express agreement of the parties to the contract creates other diffi- 
culties. For, if there were such a duty at international law, how can it 
be waived by agreement between the state and the alien without the consent 
of the alien’s national state when the duty, being international, is owed 
to that state? This is another cogent reason for not attaching to such a 
clause the effect of exempting from the duty to resort to the courts and 
for, therefore, not postulating the existence of such a duty. 

A provision in the contract expressly requiring resort to the court be- 
fore cancellation for breach is declared may appear to give rise to difficulty, 
There is no authority on this point. It is submitted that, since the clause 
is part of the contract, its nonobservance would merely result in a breach 
of contract. The express obligation is nothing more than a private law 
contractual one. It does not assume any greater significance for interna- 
tional law than any other express contractual obligation. Its breach may 
give rise to a breach of international law but only as a result of the pres- 
ence of other necessary factors such as the absence of available remedies. 

As for the first point of distinction mentioned above in connection with 
the International Fisheries Co. case, whether the breach of contract by the 
state derives from a mere failure to perform or a cancellation, it does not 
affect the chances of the other party of testing the legality of the act 
before the relevant tribunals. There is no essential difference between 
the categories of acts in this respect. Nor is there any intrinsic charm in 
a mere failure to perform as opposed to cancellation that would warrant 
an imposition of an obligation to submit to adjudication before a refusal 
to perform in the case of a mere failure to perform, an obligation to con- 
tinue fulfilling the contract and assume the difficult réle of plaintiff. 
There is no international duty to resort to the courts in either case. 


The Tortious Character of the Breach 


It has been said that a breach of contract is regarded as internationally 
illegal conduct, if it constitutes a tort as well.** The conclusion is based 
on the assumption that a wrong to person or property of an alien is an 
international wrong in itself. Granting this assumption, the conclusion 
is warranted, if it means that the act which consists of a wrong to person 
or property and at the same time is a breach of contract is an interna- 
tional wrong. But if it means that for this reason the allegation that the 
act constitutes a breach of contract is an allegation that it constitutes 
an international wrong, it is questionable. The distinction is important, 
for it will affect the nature and basis of recovery. In the former case 
recovery will be for a breach of an international rule governing the treat- 
ment of persons or property, and will be limited to injury to person or 
property. If the latter meaning were admitted, the injured party would 
be recovering for a breach of an international legal obligation stemming 
from the contract which may be wider both in its extent and in respect 
of the consequences that flow from its breach. 


961 Hyde, op. cit. at 549, note 1. 
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No international decision goes so far as to hold that an injury to 
property or person which happens to give rise to a breach of contract con- 
verts the contractual obligation into an international one and the breach 
of it into a breach of an international obligation. The decisions that 
have been relied on for this proposition ° have all been decided under the 
special terms of the compromis, which gave the tribunal jurisdiction over 
the claims in question. The holding in the Moses case, in which certain 
custom house receipts, which had been secured for the purpose of payment 
for arms furnished, were diverted, was that this, being a tortious act, 
could form the basis of an award, irrespective of whether the Commission 
had jurisdiction over contract claims. This was not to say that the non- 
payment of the contract debt was to be identified with the diversion of the 
revenues for the purpose of the tribunal’s jurisdiction. It was only with 
the diversion of the revenues in which a property right had arisen that 
the tribunal had power to deal. Hence, even for the purpose of juris- 
diction, the two notions of breach of contract and of tort are kept separate. 
It is the better view that a breach of contract does not become inter- 
nationally illegal conduct because a tort is involved in its commission as 
well. 

Confiscation 


In a dissenting opinion in the International Fisheries Co. case Commis- 
sioner Nielsen said : 


In the ultimate determination of responsibility under international 
law I think an international tribunal in a case grounded on a com- 
plaint of a breach of contract can properly give effect to principles 
of law with respect to confiscation.... If a Government agrees 
to pay money for commodities and fails to make payment, it seems 
to me that an international tribunal may properly say that the pur- 
chase price of the commodities has been confiscated, or that the com- 
modities have been confiscated, or that property rights in a contract 
have been destroyed or confiscated. Claim is based in the instant 
ease on allegations with respect to the confiscation of valuable con- 
tractual rights growing out of an arbitrary cancellation of a con- 
cession,?? 


The first point to be noticed is that Commissioner Nielsen’s opinion was 
a dissenting one, and considerably less value attaches to it than would 


97 Walter’s case (U.S.A. v. Venezuela) (1885), 4 Moore 8567; Moses case (U.S.A. 
v. Mexico) (1868), ibid. 8465, 98 Ibid. 

69U. 8.-Mexico Claims Commission Opinions 1930-1981, at 241. See also Nielsen 
in the Cook case (U. 8. v. Mexico), 4 Int. Arb. Awards 213 at 214, in the Dickson Oar 
Wheel Oo. case (U. S. v. Mexico), ibid. 669 at 686, and in the American Bottle Co. case 
(U. S. v. Mexico), ibid. 435 at 438; and see statements in the following cases decided 
under the American-Turkish Claims Settlement of 1928, which required that the Com- 
mission proceed to a ‘‘summary examination of the claims’’: the Ina M. Hoffman and 
Duleie H. Steinhardt case, American-Turkish Claims Settlement 286 at 287; Socony 
Vacuum Oil Co. Inc. case, tbid. at 874, Binger Sewing Machine Co. case, tbid. at 491; 
Malamatinis case, ibid. at 605. No attempt is made to distinguish all these statements 
individually but they can all be distinguished on the basis of the terms of the 
compromis or as dissents, or the statements in them are acceptable as applied to breach 
by legislation which was the issue in the case (see p. 908 below for this). 
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have, if he had not dissented. It is clear that the majority of the tri- 
banal? and Commissioner Nielsen differed on the question whether there 
had been a breach of international law in the instant case, although they 
were in agreement on whether a breach of international law was required 
for the purpose in hand. ‘This difference of opinion on whether there had 
been a breach of international law was clearly the result of a disagreement 
on what constituted a breach of international law in the case of contract 
claims. Thus the fact that the dissent was on this particular point deprives 
his opinion of authority on that point. 

Apart from this comment on the value of the opinion, the general 
validity of this view may be questioned. In the case of an ordinary breach 
of contract, the dispute relates in some form or other to the existence 
of contractual rights and the corresponding obligations under a prevailing 
system of legal relationships. Where confiscation is in issue, however, the 
existence of the rights in the property concerned is a prerequisite for the 
operation of the rules relating to expropriation. The dispute is only as 
to whether the property has been taken in circumstances, in a manner 
and with the accompanying factors required by international law. There 
is thus an essential difference between the two causes of complaint. 

Furthermore, in the former case a contracting party may be expected 
to assume the risk of non-performance subject to adjudication under the 
existing regime of legal relationships. The same reasoning does not apply 
to the taking away of property as happens in connection with confiscation. 

These general differences between the two situations warrant a separa- 
tion of the legal rules governing them. An exception may, however, be 
made in the case of a particular class of acts amounting to a breach of 
contract. It has certain features which make it different from an ordinary 
contract and more akin to an act of confiscation. When contractual rights 
are taken away by legislation it may be called confiscation. This excep- 
tion will be discussed in greater detail below.1°? It may be conceded here 
that Commissioner Nielsen’s view is valid in relation to this category. 


International Law Chosen to Govern the Contract 


It has recently been suggested by Mann that contracts between states 
and aliens can be governed by international law, if such law is chosen to be 
the proper law of the contract: 


It is possible, however, for contracts between parties only one of 
whom is an international person to be subject to public international 
law... . 

(a) According to the theory referred to, a contract could be ‘‘inter- 
nationalized’’ in the sense that it would be subject to public interna- 
tional law stricto sensu, that, therefore, its existence and fate would 
be immune from any encroachment by a system of municipal law in 
exactly the same manner as in the case of treaty between two inter- 


100 See p. 893 above for majority opinion. 
101 The Peter D. Vroom case (U. 8.-Merxico) 1841, 1 Lapradelle-Politis, Recueil des 
Arbitrages Internationaux 461. 102 Bee p. 908 below. 
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national persons; but that, on the other hand, it would be caught by 
such rules of jus cogens as are embodied in public international law. 

Some support for this view was sought from the arbitral award between 
Petroleum Development (Trucial Coast) Lid. and the Sheikh of Abu 
Dhabi, where Lord Asquith of Bishopstone referred to a ‘‘modern law 
of nature’’ as governing the contract between a state and an alien com- 
pany.™* Jessup seems to have been thinking on the same lines.2™ 

This view is not without its theoretical difficulties and has been opposed 
by Martin Wolff? Fawcett!" and Friedmann. Their argument 
against that view is that the ‘‘internationalizing’’ of a contract would not 
in practice be carried out because public international law has allegedly 
not yet succeeded in developing, or sufficiently developing, the necessary 
legal rules. i 

A cardinal difficulty would seem to be that of mutuality. If the contract 
whose proper law is international law is governed by the international 
legal system, it follows that both parties have a right to invoke interna- 
tional law to settle any grievances arising out of the contract. Not only 
would a breach of contract by the state party to the contract be a breach 
of international law, but a breach of contract by the alien party to the 
contract would also amount to a breach of international law. From this it 
would follow that the totality of the contractual relations has its existence 
in international law and that the alien is given international personality 
by a mere choice of law. It could then be argued that, where the state 
party to the contract violates the contract, it has broken international law 
vis-à-vis the alien personally and not necessarily vis-à-vis the alien’s na- 
tional state by maltreating one of its nationals. This is a revision of the 
present law of state responsibility. Moreover, it would also follow that the 
alien who violates a contract of this kind may be sued at international law 
for the breach, which is a considerable advance on the present position. It 
would be illogical to say that the alien’s national state must be sued as a 
representative of the alien when it has done no wrong. This would place 
an unfair burden on states whose nationals enter into contracts with 
foreign states. Also it is not sound legal theory. This is so, although 
in the converse case it may be proper for the alien to be represented in 
international proceedings when the alien is plaintiff. Clearly this diff- 
culty, arising from the reciprocal nature of the contractual complex, can 
be overcome if it be conceded that the alien has international personality 
either for these purposes or in general, but it is questionable whether such 
a concession can be made in the present state of international law. 

108 “The Proper Law of Contracts Concluded by International Persons,’’ 85 Brit. 
Yr. Bk. Int. Law 84, 48 (1959). 

104 1 Int. and Comp. Law Q. 247, 251 (1952). 

105 A Modern Law of Nations 139 (1948). 

106 Private International Law 417 (1950), and ‘‘Some Observations on the Autonomy 
of Contracting Parties in the Conflict of Laws,’’ 35 Grotius Society Transactions 148, 
150-152 (1950). 


107 ‘Legal Aspects of State Trading,’’ 25 Brit. Yr. Bk. Int. Law 44, note 3 (1948). 
108 Law in a Changing Society 472 (1959), and 50 A.J.LL. 488, 484 (1956). 
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On the other hand, it is possible to say that, although a contract be- 
tween a state and an alien may refer to international law as its proper law, 
it is not thereby raised to a position in the international legal system as 
such. It still remains a complex of relations belonging to a municipal 
level, although it may be necessary to import international legal principles 
to interpret the contract and give it effect. In other words, such a refer- 
ence would introduce specific rules without altering the position of the 
contract in the municipal sphere. Lord Asquith’s approach in the case 
cited above did not go further than this, it is submitted. The learned 
arbitrator was right in seeing the reference as an invocation of specific 
principles, while he did not commit himself to the view that the contract had 
its existence in the international legal system as such. 

However desirable and useful it may be that aliens and states should 
make contracts which have their existence in the international, as opposed 
to the municipal sphere, it is submitted that the present state of interna- 
tional law and the state of the authorities do not permit such ‘‘inter- 
nationalization.” A mere choice of law cannot, therefore, convert a breach 
of such a contract by a state into a breach of international law vis-a-vis 
the alien’s state. 


v 


So far four situations which do not affect the nature of a breach of 
contract by a state have been discussed. It remains to consider those 
factors which would positively give rise to a violation of international law 
simultaneously with a breach of contract. 


The Absence of Remedies 


In the International Fisherves Co. case the fact that the claimants ‘‘had 
the right to appeal to the Mexican courts for justice, as the government 
of Mexico can, as a general rule, be sued in its own Federal Tribunals 
.. .”? 108 wag held to be sufficient to prevent the breach of contract by 
administrative declaration from being internationally illegal. In this 
holding is implicit the notion that, where a state cannot be sued in the 
_ courts of the land, a situation arises in which there is a violation of inter- 
national law. This is an example of the absence of legal remedies giving 
rise to a violation of international law and is the most obvious case. 

Equally clear is the proposition that the absolute prevention of the 
alien from appearing in court, whether as a result of some particular 
or general treatment, in relation to a class of cases to which his case 
belongs or in relation to cases in general, is a denial of free access to the 
courts and amounts to an absence of legal remedies. In the Ambattelos 
case (Greece v. U.K.) it was said that the modern concept of 


free access to the courts represents a reaction against the practice of 
obstructing and hindering the appearance of foreigners in Court, a 


109 U. 8.~Mexico Claims Commission Opinions 1980-1931, p. 219. 
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practice which existed in former times and in former countries and 

which constituted an unjust discrimination against, foreigners. 
The principle was there stated as being based on discrimination between 
aliens and nationals. But it is arguable that the principle should extend 
further to cover such cages as, for example, those where a certain class 
of contract cases or contract cases in general are not presentable against 
the state, irrespective of discrimination against aliens, That is to say, 
access must be allowed in any contract case without exception in which an 
alien claims against the state or the principle will be infringed. 

Apart from this absolute prevention from suing the state in its courts, 
there is no authority on what would constitute a denial of access in those 
cases where conditions, taxes or other such restrictions are imposed on the 
presentation of cases before state courts, except that where there is dis- 
crimination between aliens and nationals to the detriment of aliens there 
will certainly be a denial of free access. The Ambatielos case went thus 
far in dealing with the question.» But on the question whether there is 
an international minimum standard in this department there is no au- 
thority. The answer is that there should be such a standard. 

A further problem is raised by the nature of the courts set up to deal 
with the case. The existence of a special jurisdiction for dealing with a 
particular case is not of itself a sufficient defect to cause an absence of 
remedies. Thus, for example, the fact that there exists a special court 
of claims for dealing with cases against the state would not amount to a 
denial of free access to the courts. In the Croft case (Great Britain v. 
Portugal), which concerned a decision by a special court on the cancella- 
tion of patent rights, it was held that there was no denial of justice per se, 
if the decision involved an actual judicial activity by that special court, 
“since its [the court’s] practice depended solely on the free and inde- 
pendent righteous convictions of the individuals legally entrusted with it 
and not on obedience to superior orders.’ 1!3 The international legality 
of special courts depends on their independence. By the same token legally 
instituted ordinary courts will not be of avail as a means of adjudication, 
if the judiciary is not independent. Thus where the courts are packed 
with corrupt judges, albeit in accordance with the municipal law, there 
would be a denial of justice or an absence of remedies, 

Finally, an illegally constituted court would give rise to an absence of 
means of adjudication. In the Idler case (U.S.A. v. Venezuela) ™* it 
was held that a judgment in connection with a breach of contract claim, 
given in favor of the state and without the consent of the claimant by a 
eourt to which two ad hoc judges had been appointed ‘‘in violation of the 
express provision’’ of the law, was internationally illegal. It is a logical 

110 Commission of Arbitration, Ambatielos Case, Greece v. U.K., Award March 6th 
1956 at p. 20 (H.M. Stationery Offices). 111 Ibid. 

112 60 Brit. & For. State Papers (1859-1860) 1288 at 1290. 

118 For an analogous situation exempting the alien from exhausting local remedies 
where there has been violation of an international obligation, see The Robert E. Brown 


ease (U. S. v. Great Britain), 19 A.J.I.L, 193 (1925). 
1144 Moore 8491. 
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inference from this that, where such a court has been illegally constituted, 
there is an absence of judicial remedies at the time the alleged breach of 
contract by the state occurs, and there will be a breach of international law 
simultaneous with the breach of contract. 


Legislation Causing a Breach of Contract 


The question whether legislation has any special relevance to the prob- 
lem under discussion has not been expressly discussed in any international 
decisions, When a state interferes or attempts to interfere with its ex- 
isting contractual obligation and the existing contractual rights of an alien 
by resort to its lawmaking powers, it may be argued that this form of 
breach of contract ought to have a special status at international law. 
The following reasons are submitted for this thesis: First, the state is re- 
sorting to its power of changing an existing system of rights and obliga- 
tions in using legislation to disrupt a contract to which it is a party. It 
is distinctly a different power from that of cancellation or simple non- 
performance under the prevailing system of rights and obligations. Bec- 
ondly, it is acting in its capacity of legislator and not in its capacity 
of party to the contract in acting thus. It is a level of functioning which 
is different from that of parties to a contract. Thirdly, the effect of 
legislation is to take away rights and obligations, including existing rights 
of redress irrespective of the question whether they exist under the system 
of law prevailing at the time or not. In the case of an ordinary breach, 
the non-performance is based on the theory that under the existing law 
there is no obligation to perform for some reason or other. But in the 
case of legislation, this aspect is completely overshadowed by the fact that 
the act purports to change the existing system of rights and obligations, 
Whatever it may be. Fourthly, an alien does not expect his contractual 
rights to be taken away by legislative action in the ordinary course of 
business. Legislative action is not in the same category as ordinary 
refusal to perform, subject to adjudication, as far as expected risk is 
concerned. 

The reasoning that applies to an ordinary breach of contract is of no 
avail in reference to this instance of a breach of contract. Hence, should 
not this case be regarded as an attempt to deliberately take away 1 the 
existing rights of an alien? The rights under the contract should be re- 
garded as. property ° and the case as one of confiscation of property. 
The rules of international law relating to the confiscation of property 
should, therefore, be applied to it." Breach of contract by legislative 

118 Whether the obligation of the state and the corresponding right of the alien are 
changed in whole or part or a different obligation and right substituted for the old one, 
in any of these cases the existing right is taken away. 

116 It is clear that this amounts to a rejection of the theory that contracts can never 
be regarded as property for the purposes of the international rules relating to con- 
fiscation (of. Friedman, Expropriation in International Law 158 (1955)), at any rate 
as far as breach of contract by legislation is concerned. 


117 For rules of international law relating to confiscation of property, see 1 Lauter- 
pacht, Oppenheim’s International Law 851 and note 1 (8th ed., 1954). 
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act will ipso facto be a breach of international law, if the legislative act is 
not accompanied by the factors required by international law for the 
taking of property. A legislative act purporting to change contractual 
rights would prima facte be a breach of international law, unless the pres- 
ence of the other required factors can be shown." 

Support for this view is found in the Shufeldt Claim (U.S.A. v. 
Guatemala), =° where a legislative decree of the Assembly of Guatemala 
by which a contract-concession was declared annulled, was treated as an 
act of taking away property rights as a result of which the government 
‘fought to make compensation for the injury inflicted and cannot invoke 
any municipal law to justify their refusal to do so.” =° In the George W. 
Hopkins case (U.S.A. v. Mexico), legislative decrees nullifying certain 
money orders issued by a previous government were held to be measures 
which could not operate ‘‘to destroy an existing right vested in a foreign 
citizen.” 1 The question was regarded not as one of breach of contract 
as such but rather as a question relating to the taking of property. In the 
George W. Cook case (U.S.A. v. Mexico), where a payments law purporting 
to regulate obligations under certain money orders was in issue, Commis- 
sioner Nielsen regarded the case purely as one in which ‘‘property rights 
under a contract had been impaired or destroyed.’’ 4 Now the two latter 
cases were decided under a compromts which, according to a decision made 
on it, did not require a breach of international law for the purposes of 
jurisdiction.” Moreover, in the latter of the two above-mentioned cases, 
the rest of the tribunal preferred to base its decision on these wide powers.1** 
Nevertheless, the approach cited above in both cases is the right one in 
general. Further, in the Panevezys-Saldutiskts Railway case (Lithuania 
v. Estonia) the Bolshevik law, which resulted, inter alia, in the destruction 
of the concession granted to a Lithuanian railway company in Estonia, 
was implicitly regarded as an illegal seizure of property giving rise to an 
international cause of action.1*® 

In the Serbian Loans case (France v. Serbia) ° Serbian laws affecting 
the substance of the Serbian Government’s obligations to bondholders ap- 
pear to have been treated as acts interfering with property rights, not as 
a pure breach of contract. So also in the Case of Certain Norwegtan 
Loans (France v. Norway), where a Norwegian law suspending the opera- 
tion of certain gold clauses in state loan contracts was in issue, Judge 
Lauterpacht took a similar view. . In dealing with the question whether 
there was a dispute relating to international law before the court, he said: 


118 This would not affect the rule relating to exhaustion of local remedies, which 
would in this case be a procedural requirement, prior to the presentation of claims 
before an international tribunal: see Judge Lauterpacht’s approach in the Case of 
Certain Norwegian Loans, [1957] LC.J. Rep. at 89. 


119 2 Int. Arb. Awards 1083. 120 bid. 1095. 

1214 Int. Arb. Awards 41 at 46. 122 [bid. 213 at 215. 

128 [Illinois Central Railroad Co. case, note 34 above. 

3244 Int, Arb. Awards at 217. 125 P.O.LJ., Ser. A/B, No. 76. 


126 P.O.L.J., Ser. A, No. 80, at 41. 
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‘it is that very legislation, in so far as it affects French bondholders, - 
which may be the cause of the violation of international law of which 
France complains.’’*** There can be no doubt that the learned judge 
took the view that the legislation amounted to a taking away of property 
which, insofar as it did not manifest those factors required by international 
law, was illegal. These last two cases, it must be mentioned, relate to 
public loans which are outside the purview of this paper. Nevertheless, the 
principles were stated broadly and are applicable to contracts as well. 

In several cases the notion has been suggested that a cancellation con- 
sisting of an ‘‘arbitrary act” is a breach of international law. What is 
meant by an ‘‘arbitrary act’’ has, however, not been explained. It would 
appear that this term refers to cancellation by legislation or cancellation 
in the absence of legal remedies. Insofar ag the term contemplates legis- 
lative cancellation, the notion that an ‘‘arbitrary act’’ of cancellation in- 
volves a breach of international law is in accord with the view expressed 
here. 

A novel idea was mooted by Judge Badawi in a separate opinion in the 
Case Concerning Certain Norwegian Loans. He took the view that the 
legislation could only have been a violation of international law if the 
interpretation of the loan contracts contained in the legislation consti- 
tuted ‘‘un déni de justice.’’#8° The question whether there had been a 
breach of international law was dependent neither on whether relief was 
available in the courts nor on the fact of legislation being the instrument 
of the breach. This view purports to give the state party to a contract 
the right to decide, through legislation at any rate, what the contract 
means in the case in hand, and there is no reason why this should not be | 
extended to disputes on other issues founded in contract as well, provided 
it is not a decision which amounts to a ‘‘denial of justice.’? The term ‘‘de- 
nial of justice’’ as used here means something different from ‘‘wrong 
according to the law of the contract.” It appears to imply that, although 
the interpretation may be wrong according to the governing law, yet, if it 
is not so wrong as to be unjust, it will not be internationally illegal. 
Hence, this view seems to give states parties to contracts a certain latitude 
to affect contractual rights of aliens with impunity. This view is not. 
advocated. 

Treaties 


The general proposition that, where a state performs an act which is 
prohibited by a treaty to which it is a party, it will be responsible for a 


127 [1957] LO.J. Rep. at 36. See also Judge Basdevant, dissenting, ibid. at 48, 
and Judge Read, dissenting, ibid. at 86. The majority of Court upheld the objection 
to its jurisdiction based on a reservation to the declaration by one of the parties 
accepting the Court’s jurisdiction under Art. 36 (2) of the Statute. It did not, 
therefore, consider the point discussed above. 

128 Bes also the British Government’s argument in the Anglo-Iranian Oil Co. case 
—Pleadings, Oral Arguments and Documenta, I.0.J., 1952, 83, at 93. 

129 International Fisheries Co. case, U. 8.-Mexico Claims Commission Opinions 1980- 
1981 at p. 218; see p. 898 above. 180 [1957] 1.0.3. Rep. at 83. 
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breach of international law to the other party or parties to the treaty 
requires no substantiation. In accordance with the same principle, an act 
which: constitutes a breach of contract would be a breach of international 
law, if it is an act which that state is under an obligation not to commit 
by virtue of a treaty to which it and the national state of the alien are 
parties. Thus, where state A and state B have an agreement that state A 
shall enter into contracts for the purchase of oil with the nationals of state 
B and take delivery under these contracts, a refusal by state A to take 
delivery under the terms of the contracts would be a breach of the treaty 
and a breach of international law.1*1 Needless to say, much will depend 
on the interpretation of the treaty as to what are the extent and nature of 
the international obligations in relation to the contracts. Thus a treaty 
which merely specifies that certain contracts should be entered into may 
well leave outside the purview of international law the substantive law 
governing them, their terms and the settlement of disputes between the 
contracting parties in connection with their fulfillment as such. In that 
case, the customary international law elaborated above will apply to the 
breaches: of these contracts. On the other hand, where the treaty spe- 
cifically enjoins the performance of certain contracts, its terms may be 
such that the substantive law intended to govern them is international law. 
In that case it follows that an actual breach of contract would also be a 
breach of international law. A third case may be postulated where the 
treaty does not contain a specific reference to contracts but prohibits acts 
which could interfere with contracts, among other things. In such a 
case, it is clear that the treaty purports to lay emphasis on the inter- 
ference with contractual rights in a particular way. Hence, interference 
with them in that way is both a breach of contract and a breach of inter- 
national law, and the logical consequences would follow. For instance, 
in the Martini Co. case, a treaty of 1861 between Venezuela and Italy 
contained an undertaking that neither party would ‘‘grant, in their re- 
spective states, any monopoly, exemption or privilege, to the detriment 
of the commerce, the flag or the citizens of the other state.” The granting 
of a monopoly to one Feo for the shipping of oxen from certain Venezuelan 
. ports was claimed to be breach of a concession for the working of a railroad 
gand coal mines held by the Martini Co., while at the same time being a 
breach of the treaty. As has already been said in the discussion of the 
case,?®* the jurisdiction of the tribunal was confined to examining whether 
there had been ‘‘a denial of justice or a manifest injustice in the judg- 
ment of the Court of Caracas.’’ These terms were interpreted to mean 
that the tribunal had jurisdiction to examine whether a decision of the 
court of Caracas on any issue was incompatible with the treaty obligations 


181 This does not mean that local remedies need not be exhausted. But the reference 
to state courts will serve a preliminary procedural function; see Fawcett, ‘‘The Ex- 
haustion of Local Remedies: Substance or Procedure?’’, 31 Brit. Yr. Bk. Int. Law 452 
(1954). The state courta will be the first in the hierarchy of courts and the inter- 
national tribunal the last. The proceedings in the international court will be by way 
of quasi-appeal on the merits. 182 Above at pp. 891 ff. 
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owed by Venezuela to Italy." The tribunal’s attitude was an admission 
that the question whether there was a breach of the treaty of 1861 by the 
granting of the monopoly was a question for the tribunal to decide on the 
merits as a court of quasi-appeal from the court of Caracas. Thus the 
question whether there had been a breach of contract in this way was also 
one for the tribunal to decide on the merits as a court of quasi-appeal 
from the court of Caracas, insofar as it concerned the treaty. It is clear 
that the tribunal regarded the breaking of the contract in this way as a 
breach of international law per se. 


VI 
ConoLusion 


This study shows that a breach by a state of a contract with an alien 
is not a breach of international law per se. There are special circumstances 
which bring about a violation of international law simultaneous with a 
breach of contract. Reasons have been given above in justification of this 
position at each stage of the discussion. To sum up, it may be said that 
the first rule is that only a non-provision of sufficient means of adjudication 
by a state party to a contract for the purpose of deciding an allegation 
by the other party that the contract has been broken will cause a violation 
of international law at the time of the breach. An alien’s contractual 
rights are adequately protected, if provision is made by international law 
for preventing the absence of adequate remedies, where an infringement 
of those contractual rights takes place. There are two other circum- 
stances in which international law is directly infringed in the case of a 
breach of contract by a state. The first is where express protection is 
granted to the contractual rights as such by international instruments. 
This circumstance needs no explanation. The violation of international 


188 (The Arbitral Tribunal hence is only competent to Judge whether, by its decision 
in the Martini Case, the Federal Court of Cassation of Caracas has rendered Venezuela 
Hable according to the treaty of 1861. It is a question for the Arbitral Tribunal to 
judge the attitude of the Court of Caracas by reference to the treaty.’ 25 AJIL. 
564 (1931). This competence was held to exist as opposed to the general competence 
to examine the question whether the treaty had been infringed dehors its relation to 
the contract. The language of the tribunal seams to indicate that it is the decision 
that would have rendered Venezuela liable, while in fact the decision could only have 
continned the liability but could not have destroyed it by pronouncing the original 
act not a breach of contract and so not a breach of treaty. It is in this sense that the 
tribunal’s pronouncements must be understood, notwithstanding the actual words used. 

184 The tribunal decided the point regarding the treaty in the defendant state’s 
favor on the grounds that (1) the claimant had not raised it in the proceeding before 
the Caracas court; and (2) the treaty did not give the claimant a right on which 
he could rely at international law without his state’s actually claiming it before such 
proceedings. Both grounds relate to the question whether local remedies had been 
exhausted in relation to the breach of treaty and not as to whether there had, in fact, 
been a breach of international law by the granting of the monopoly which caused the 
breach of contract, which is the aspect of the case that concerns us here. Both the 
above points relate to the procedural methods to be followed in obtaining redress for 
a breach of international law. The correctness of these points is not in issue. 
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law is dependent on the express agreement of the states concerned, t.e., 
the state party to the contract and the national state of the alien. The 
next circumstance in which a breach of contract is accompanied by a 
violation of international law is where the state party to the contract 
attempts to change the contractual rights and obligations outside the ex- 
isting system of legal rules governing the contractual relationship, t.e., 
by legislation. The law of confiscation applies in this instance. It is the 
special nature of the power resorted to in this case that justifies this rule. 

Only these circumstances and no others bring about a breach of inter- 
national law simultaneous with a breach of contract by a state. Other 
factors, such as the failure of the state to resort to its courts before 
canceling the contract or refusing to perform it, or such as the tortious 
nature of the breach do not make the breach of contract a breach of inter- 
national law. Nor is a breach of contract by a state ordinarily to be 
treated ag a confiscation of property causing a breach of international 
law. The law of confiscation operates with this effect only in the case 
of a legislative breach of contract by a state. 


THE UNITED STATES ANTIDUMPING ACT 
By James Pomeroy HENDRICK 


Deputy Assistant Secretary of the Treasury * 


Enacted in 1921, the United States law on dumping in international 
trade + was regarded at the time as a ‘‘model of draftsmanship.’’? Present- 
day technicians are content with its provisions, though they do not echo 
this encomium. But the reader who approaches the nine closely written 
pages of the law’s text for the first time is likely to find the experience 
rather terrifying. These nine pages can be roughly summarized as fol- 
lows. The Act comes into operation when a foreign producer sells to United 
States importers at a price less than that which he charges purchasers in 
his own country, with resultant injury to United States industry. When 
this is the case, a dumping duty is assessed on the imports, measured by 
the price differential which has been found. 

It will be seen that there are two elements which must be present to 
justify action in a dumping case: (1) price discrimination and (2) injury. 

Price discrimination typically involves a lower price to the United 
States than the price charged in the foreign producer’s home market. But 
if the foreign producer is principally an exporter with few or no home 
market sales, price discrimination is found if there is a lower price to the 
United States than the foreign producer’s third country price, 4.6. the 
price charged in the foreign producer’s other export sales (not including 
sales to the United States). Finally, if the foreign producer sells only to 
the United States, price discrimination will be found if the price to the 
United States is lower than the foreign producer’s cost. 

By way of example, let us say that bicycles are sold in a producer’s 
home market for $15. They are exported to the United States for $12. 
This is price discrimination. Or a foreign producer may sell no bicycles 
in his home market but may sell in export to various third countries, not 
including the United States, for $15. If he then sells to the United States 
for $12, this is price discrimination. Of a foreign producer may manu- 
facture bicycles only for export to the United States; if his cost (including 
overhead and profit) is $15 but his sale price is $12, this is price dis- 
crimination. 

Injury within the meaning of the Antidumping Act is found if an in- 
dustry in the United States is hurt, or is likely to be hurt, or is prevented 
from being established, by imports which involve price discrimination. 

*The opinions here expressed are the personal views of the author and do not 
necessarily represent the views of the Treasury Department. 


1 Antidumping Act, 1921, 46 Stat. 201 ot seq., 19 U. 8. O. 160 et seq. 
2 Viner, Dumping, A Problem in International Trade 262 (1923). 
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PROCEDURE 


The usual procedure in a dumping case is for a domestic (United States) 
producer to write the Commissioner of Customs in Washington and claim 
that a particular product is being dumped with resultant injury to him. 
If the Commissioner is satisfied that the domestic producer has reason to 
believe è? there is price discrimination, he will initiate an investigation.*+ 
Information will be requested of the foreign producers. This will be 
checked against information available to Customs field officers in the 
United States as well as against the information submitted by the domestic 
industry. Visits are often made by Customs officers overseas to the foreign 
producers’ plants. Representatives of both the foreign producers and the 
domestic industry are given full opportunity to present their views and 
arguments.. If, on the basis of the Commissioner of Customs’ report in 
the matter, decision is made by the Secretary of the Treasury or by his 
delegate, the Assistant Secretary, that there is price discrimination, juris- 
diction over the case is transferred from the Treasury Department to the 
United States Tariff Commission, which will consider arguments presented 
and will decide whether there is injury.. A positive injury determination 
will be followed by a dumping finding signed by the Secretary or Assistant 
Secretary of the Treasury. Dumping duties will thereupon be assessed 
on all imports as to which price discrimination is found. A negative in- 
jury determination, however, means that the case will be closed with the 
same effect as if there had been no price discrimination, #.e., no dumping 
duties are assessed. 

It should be noted that, while any case is pending under the United 
States Antidumping Act, appraisement may be withheld if there is ‘‘reason 
to believe or suspect’’ sales of imported merchandise at less than home 
price (or, if applicable, third country price or cost). The result of with- 
holding is to postpone the fixing of any and all duties to be paid, so that if 
a dumping finding is thereafter made, the special dumping duties may be 
added to ordinary import duties as to all unappraised imports. The with- 
holding does not, as some have mistakenly believed, deny entry to mer- 
chandise. It does, however, allow retroactive assessment of dumping 
duties as to unappraised imports. On the other hand, imports which enter 
at a price equal to or higher than home price may be currently appraised 
notwithstanding pendency of a withholding order.*® 


8 The availability to United States industry of information as to foreign producers’ 
prices will vary in individual cases. The Commissioner of Oustoms has no set rules 
as to how much detail he will expect from the domestic producer in order to be satisfled 
that he has a serious and not a frivolous request for processing of a case. 

4 The procedure followed by the Customs officers (Customs is a Bureau which operates 
under the Secretary of the Treasury) is outlined in the Customs Regulations relating 
to the Antidumping Act, especially in 19 O.F.R. 14.6, 14.8. 

5 Antidumping Act, 46 Stat. 201(b), 19 U.S.C. 160(b). 

e Regulations, 19 O.F.R. 14.9(b). 
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COMPARISON WITH Garr Provision 


The United States law is in substantial accord with the provisions of the 
General Agreement on Tariffs and Trade (GATT).? The United States 
law defines price discrimination in terms of import sales at less than ‘‘fair 
value.” GATT defines price discrimination as sales below ‘‘normal value.”’ 
The GATT ‘‘normal value” is the comparable price in the ordinary course 
of trade in the home market or, if there is no such price, the highest to a 
third country or, if no such price, the cost of production plus a reasonable 
addition for selling cost and profit. This is in accord with what was the 
United States interpretation of fair value up to 1955.8 At this point, the 
United States regulations were amended (the United States statute itself 
gives no definition of ‘‘fair value” and accordingly the term is defined in 
published regulations) so as to provide that fair value will be based on 
home market price in the country of exportation as long as the volume 
of home market sales is sufficient to form an adequate basis for compari- 
son.® Otherwise (in accordance with a 1960 amendment to the regulations) 
fair value is based on third country price? However, in lieu of the 
GATT standard of highest third country price, the United States stand- 
ard, where there are variations in the prices to various third countries, is 
the preponderant price or a weighted average. The United States pro- 
vision for calculation of cost in the event there are no sales other than to 
the United States is in general similar to the GATT provision except that, 
whereas GATT refers to ‘‘cost of production ... plus a reasonable ad- 
dition for selling cost and profit,’’ the United States provision is defined 
in terms of ‘‘constructed value’’ which includes, in addition to cost of 
materials and of processing, an allowance for overhead, not less than ten 
percent, and for profit, not less than eight percent. 


EXAMPLES OF APPLICATION oF Law 


The description given up to this point will, it is hoped, indicate that the 
essential elements in dumping under the law are simple enough. Herewith 
are some examples of its application to specific situations. 

First, a case involving no price discrimination: A United States pro- 
ducer of macaroni products complained that a Canadian competitor was 


7 General Agreement on Tariffs and Trade, Art. VI, Sees. 1, 2. The text of Art. VI 
can be found in Antidumping and Countervailing Duties, General Agreement on Tariffe 
and Trade, Geneva, July, 1958, p. 163, 

819 C.F.R. 14.7, footnote 15, which defined ‘‘fair value’? to mean ‘‘foreign market 
value.’? Bee note 20 below. 9 Treasury Decision (T.D.) 53773. 

10 T, D. 55118. 

11 United States adherence to GATT was subject to the proviso that where its law 
differed from Art. VI of GATT, its law could prevail. The amendments to the U., 8. 
regulations relative to fair value were adopted subsequent to United States adherence 
to GATT. Accordingly, they could be challenged if they imposed stricter standards 
than those theretofore in effect. But the fact is that, in determining when and how 
third country price is to be used as a basis for price comparison, they have imposed what 
have been considered more liberal standards than those set forth in GATT Art. VI. 
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dumping. Inquiry showed that the Canadian producer had a substantial 
market for his product in Canada, and that the price he charged the 
American importer who purchased from him was in fact higher than the 
price paid by purchasers from him in Canada. This was price discrimina- 
tion, it is true, but, as has been indicated, price discrimination comes 
within the purview of the Antidumping Act only if the price of the import 
is the lower of the two prices which are compared. In this case, therefore, 
the complaint was dismissed. The Canadian home price in this case consti- 
tuted what is called under the Antidumping Act the ‘‘fair value.’’ The 
decision was, therefore, that the imported macaroni was not sold at ‘‘less 
than its fair value.” 13 

Second, a case involving price discrimination but no injury: Rayon 
staple fiber from France was sold to United States importers at a price 
below the French home price. This constituted price discrimination or, 
to use the technical wording, sales at less than ‘‘fair value.’’ The first 
of the two elements necessary to bring a case within the purview of the ~ 
Antidumping Act was therefore present. But further inquiry into the 
facts showed that, during the period under consideration, domestic (i.¢., 
United States) producers of rayon staple fiber, ‘‘as a result of aggressive 
pricing practices of that industry, had lowered their prices to such levels 
that the importer did not generally meet the lower average domestic prices 
and, as a consequence thereof, his sales in the United States of the im- 
ported fiber declined sharply compared to sales of the like domestic fiber. 
The importer gained no customers during this period and there is no evi- 
dence that he sold at a price lower. than that charged by the domestic pro- 
ducers for the same fiber.’’ Therefore it was determined that there was no 
injury. Since there was no injury, the fact that there had been price 
discrimination was irrelevant. To justify action under the Antidumping 
Act, that is, to justify imposition of dumping duties, there must be both 
price discrimination and injury. 

Third, consideration of the situation where there is injury but no price 
discrimination: In the first of these examples, the Canadian macaroni 
products case, it may be that the United States producer who filed the 
complaint was injured by sales of the Canadian imports, priced lower 
than the complainant’s own domestic product. It is conceivable such low- 
price Canadian imports could put him and every other United States 
producer of macaroni products out of business. This would obviously 
qualify as injury within the meaning of the Antidumping Act. None- 
theless, since the injury could not be shown to have been accompanied by 
price discrimination, t.e., sales at less than fair value, there could be no 
assessment of dumping duties and, once the no-dumping decision was made, 
no remedy whatsoever could be available to United States industry under 


12 Antidumping Act, Sec. 201(a), 19 U.8.0. 160(a). This case is reported in 27 
Fed. Reg. 7867 (1962). 

18 The French rayon staple fiber case was reported in the Federal Register as follows: 
Determination of sales at less than fair value, 26 Fed. Reg. 1671 (1961); Determination 
of no injury, tbid. 4428. 
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the Antidumping Act. For its protection United States industry would 
have to seek relief on other grounds. 

Fourth, a case involving both price discrimination and injury: Bicycles 
were imported from Czechoslovakia. It was established that there was 
price discrimination and consideration was accordingly given to the ques- 
tion whether the lower-priced sales to the United States resulted in injury. 
A finding was made that, due to the pricing of the Czechoslovakian im- 
ports, ‘‘the importer has sold, and continues to sell, bicycles in the United 
States at prices below the prices at which domestic producers are able to 
produce comparable models.’’ It was also found that ‘‘the sales of the 
Czechoslovakian bicycles have been, and are likely to continue to be, in 
sufficient volume to displace a significant part of the United States 
market for low-price bicycles.” Finally it was found that ‘‘the im- 
portation of Czechoslovakian bicycles purchased at prices below fair 
value is continuing and there is indication of an intent on the part of the 
exporting organization to continue its practice of selling the bicycles at 
less than fair value.” The conclusion was therefore reached that there 
was injury to United States industry. A dumping finding was published. 
The dumping duties in this case are estimated at something over a quarter 
of a million dollars.** 


Prick Revision CASES 


It will be noted that in the Czechoslovakian bicycle case one of the 
elements considered in determining that there was injury was the indication 
that the exporting organization in Czechoslovakia intended to continue 
selling its bicycles at less than fair value. Consideration may now be 
given to what can happen if it is found that price discrimination has been 
present but has been discontinued, and available indications are that it will 
not be resumed. 

Cement was imported from Yugoslavia, and it became evident that this 
was a case which had involved price discrimination. However, no im- 
portations were being made at the time complaint was filed, and those 
which had already entered had been appraised. (Once an importation 
has ‘been appraised, no dumping duties can be collected on it.) The 
Antidumping Act authorizes a finding of dumping not only where there 
are sales at less than fair value at the time the case is under consideration 
but also where there is a likelihood of such sales in the future. In this 
case, however, evidence was submitted designed to show that the foreign 
producer had no intention of selling to the United States in the future at 
less than fair value. Technically it would have been possible to have 
concluded that this could qualify as a case involving price discrimination 
and to have gone on to a consderation as to whether there was injury. But, 
practically, what would have been the use? Even with a dumping finding, 
no duties could be collected on the past imports and there was evidence 

14 This caso was reported in the Federal Register as follows: Determination of sales 


at less than fair value, 25 Fed. Reg. 6657 (1960); Determination of injury, ibid. 9782; 
Finding of dumping, tbid. 9945. 
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that there were going to be no future importa which could be made subject 
to dumping duties. From the standpoint of the foreign producer a dump- 
ing finding would be ineffective. From the standpoint of the United 
States industry, further inquiry into the injury aspect could take away 
his protection instead of enhancing it, because if there was a determination 
of no injury, conceivably that could justify resumption of sales involving 
discriminatory pricing. From the standpoint of the taxpayer, additional 
processing of the case, if essentially meaningless, would involve useless 
expenditure of the revenue. Under these circumstances the logical solution 
is to close out the case then and there, with no further action to be taken 
under the Antidumping Act. That is what was in fact done. 

In this type of case, where there has been price discrimination but the 
practice is discontinued, a determination of no dumping is justified with 
reference to Section 14.7(b) (8) of the regulations under the Antidumping 
Act, which provides that a determination of sales at less than fair value 
is not to be made if, despite the presence of price discrimination, the 
quantity involved in the sales, or the differential between the prices com- 
pared (typically between the foreign producer’s home market price and 
his price to the United States), is ‘‘not more than insignificant.’’ Ordi- 
narily in this type of case the foreign producer consults with the United 
States Customs officer to determine what revisions must be made in his 
pricing so that the price discrimination is ended and future importations 
can be made without the danger that they will come within the purview 
of the Antidumping Act. For this reason, these cases are ordinarily 
described as ‘‘price revision cases.” 


FURTHER COMPLICATIONS 


The examples just given—-Canadian macaroni products, French rayon 
staple fiber, Czech bicycles and Yugoslav cement—are instances in which 
the application of the Antidumping Act is a reasonably simple matter. 
However, there can be complications. 

The determination as to whether there is price discrimination involves, 
at least in the ordinary case, far less exercise of personal judgment than 
the determination as to whether there is injury. Indeed the statement 
has been made that this question is ‘‘purely a matter of arithmetic.’’ +8 
In the earlier history of the law’s administration this was in fact the case. 
One took the home market price of the foreign product, adjusted this to an 
ex factory basis; one took the price to the United States market of the same 
product and similarly adjusted it to ex factory basis, and then made the 
comparison. The adjustments consisted of those specifically set forth in 
the law—principally adjustment for differences in expense of containers 
and coverings respectively used in shipping to the two markets; for inland 
and overseas freight from the factory to the United States; for import 


15 Yugoslav cement, 28 Fed. Reg. 41 (1963). 
168ee Hearings before Committee on Ways and Means, House of Representatives. 
85th Cong., Ist Sess, on H, R. 6006 (1957), p. 48. 
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duties or taxes included in the home market price but rebated and there- 
fore excluded from the price to the United States market. In the earlier 
days—in this respect prior to October, 1954—the problem was further 
simplified by the fact that the same United States agency—Treasury De- 
partment—resolved both questions of price discrimination and of injury. 
In many instances it appeared likely from the outset that the case did not 
involve injury. If this was so, the Treasury Department would concen- 
trate on the injury aspect, without bothering for the time being to investi- 
gate in any detail the pricing. If, as anticipated, the final decision was 
that there was no injury, that was entirely dispositive of the case; further 
inquiry into pricing was unnecessary. 

In 1954, however, the function of determining whether there was injury 
in eases under the Antidumping Act was transferred from the Treasury 
Department to the United States Tariff Commission.” The legislation 
putting this transfer into effect provided that the Commission not be given 
cases for its consideration unless Treasury had already determined that 
there was price discrimination. This being the case, the option of ex- 
amining seriously into pricing problems only in cases where there appeared 
to be injury was no longer available to the Treasury Department. On 
receipt of a complaint, the Treasury had to inquire into the pricing situa- 
tion, even though its officials were reasonably sure that an inquiry made 
at this point into the economics of the situation would show there was no 
injury. If there was price discrimination, Treasury would so determine, 
and thereupon refer the case to the Tariff Commission. It was at this 
point that the Treasury Department decided it should examine carefully 
into the question whether further refinement should be made of its 
standards for determining presence or absence of price discrimination. A 
number of possible formulas were considered. 

After several trial balloons the regulation adopted in 1955 18 effected a 
significant change in the method of calculation. Fair value was to be 
based on price in the exporter’s home market, as long as his home sales 
amounted to a meaningful proportion of all his sales in markets other than 
the United States. (Theretofore fair value had been based on home 
market price if there were any sales or any offers in the home market; 
there had been no need to show these represented a meaningful proportion.) 
If, however, the volume of home market sales was insufficient for a just 
comparison, then reference was to be had to a weighted average of home 
and third country sales. The provision for weighted average of home and 
third country sales when volume of home sales was insufficient for a just. 
comparison was abandoned in 1960, at which time provision was made 
simply for reference in such event to third country sales.*° 


17 Customs Simplification Act of 1954, P.L. 768, Title TII, 42 Stat. 11, See. 201. 

18 T. D. 58773, cited note 9 above. 18 T. D. 55118, cited note 10 above. 

20 As has been pointed out above (see note 8 above) ‘‘fair value’’ had from 1921 to 
1955 been defined by regulation (the term is undefined in the law) to mean ‘‘ foreign 
market valne.’? ‘Fair value’? is the standard used in determining whether there is 
price discrimination. ‘‘Foreign market value’’ is the standard applied in measuring 
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In the drafting of these regulations serious consideration was given to 
factors which heretofore had been deemed of little or no importance. 

Home market price was, as heretofore, to be the usual basis for fair value. 
What if, during the three or four months covered by the inquiry, the home 
market price had varied? Suppose it has been $20 a unit part of the time, 
$18 part of the time. Should fair value be $20 or $18 or something in 
between? Under the previous regulations fair value would have been 
$20. Under the new regulation it was decided to take an average of the 
two prices or, if one of them had been in effect for by far the greater 
part of the time under consideration, then to take that price, representing 
the preponderance of the sales.” 

But other factors presented a more difficult en What if the home 
market price was, for small orders, $100 a unit, but $95 in quantities of 
500 or more, and sales to the United States were in quantities of at least 
500? The former regulation gave no guidance on this point. Decision 
was reached that fair value for the purposes of this case should be $95, 
and sales to the United States at or above $95 would involve no price 
discrimination.** 

Provision was also made in the 1955 amendment to the regulations that 
reasonable allowances were to be made for other ‘‘cireumstances of sale.’’ 7 
It has been this field—circumstances of sale, including quantity allowances 
-—that has supplied the most fertile ground for controversy in connection 
with determinations as to price discrimination. Examples of circumstances 
of sale for which allowances may be made are given in this provision of the 
regulations: differences in credit terms, guarantees, warranties, technical 
assistance, servicing, advertising and other selling costs, commissions. 


Allowances have in fact been made for such circumstances in many in- 
stances.** 


- dumping duties. Sec. 205 of the Antidumping Act (19 U. 8. O. 164) had during this 
period defined ‘‘ foreign market value’’ in terms of the home price or, if there was none, 
the third country price, which was ‘‘freely offered ... to all purchasers.’’ This was 
construed to mean the highest among varying home prices or (if applicable) third 
country prices at any given time. The 1955 amendment to the regulation (note 18 
above) for the first time established a different standard for caleulating fair value from 
that set forth in the law for caleulating foreign market value. The 1958 amendment 
to the Antidumping’ Act (P.L. 86-630, 72 Stat. 584) in general brought the definition 
of foreign market value into conformity with the 1955 regulation definition of fair 
value. Removal of a further inconsistency between the two was accomplished by the 
1960 amendment to the regulations (notes 10 and 19 above). See discussion in Report 
of Secretary of Treasury Humphrey on the Operation and Effectiveness of the Anti- 
dumping Act. Feb. 1, 1957, printed in Hearings before Committee on Ways and Means 
(1957), referred to in note 16 above, pp. 18, 19. 

21 This is set forth in See. 14.7(b)(7) of the regulations. 

22 This is implicit from example 4, footnote 15 to Sec. 14.7(a) of the regulations. 
It may be noted that the example will need to be revised if the 1964 proposed amend- 
ments to the regulations, referred to at the conclusion of this article, are adopted. 

28 T.D. 68778, cited note 9 above, Sec. 14.7(b) (2). 

2t Seo for example, German rayon staple fiber, 26 Fed. Reg. 8887 (1961); Belgian 
coment, ¢b4d. 1971; Japanese radio tubes, tbid. 6276; Canadian nepheline syenite, 25 
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Admittedly, this was an experiment in administration of the law which, 
in an effort to reach a result completely fair to all parties directly involved 
—the United States industry complainant, the United States importer, the 
foreign producer—established standards considerably more sophisticated 
than any applied by other countries in the administration of their dumping 
laws. 

Without doubt the experiment involved some disadvantages. One of the 
primary objectives in administration of the law has been speed and cer- 
tainty. The more refined the examination into circumstances of sale, the 
longer the processing time, and the more doubtful in advance the end re- 
sult, Inquiry into price discrimination was, it turned out, no longer 
merely ‘‘a problem in arithmetic.” In addition, unless more specific 
guidelines were given, foreign producers would be increasingly tempted to 
make unjustified claims to cover up actual price differentials. 

Experience with the 1955 regulation in due course showed there was 
in fact a tendency on the part of the foreign producers to claim too much 
in the way of circumstances of sale, and the conclusion was reached that a 
revision in this particular part of the regulations was desirable, to make 
more clear in advance what would and what would not be allowed. 

There were no particular difficulties in connection with differences in 
eredit terms, guarantees, warranties, technical assistance or servicing. 
These factors could usually be easily and quickly identified and measured 
in dollars and cents. An example in point is the case involving German 
typewriters.2* Here a guaranty was made in respect of all typewriters sold 
to purchasers in Germany. No such undertaking was given by the German 
producer to the United States importers. The average cost of meeting the 
obligation incurred by the guaranty, calculated on a per unit basis, was 
accordingly ascertained and was deducted from the German home price in 
making the price comparison with the price to the United States. 

The real problems, however, came in connection with advertising, selling 
costs, and quantity allowances. In connection with advertising, it soon 
became evident that foreign producers were making claims that their 
entire budget for encouraging home market sales of their product in pref- 
erence to that of their home market competitors should be reduced to a 
per unit cost and deducted from home market price in the computation of 
fair value. In connection with selling expenses they were claiming de- 
duction for salesmen’s salaries, for. rent of office space the salesmen oc- 
eupied or for depreciation on buildings or portions of buildings devoted 
to their use, and for any other portions of their general expenses— 
salaries, maintenance, overhead, and so forth—-which could be considered 
part of the sales, as distinguished from the production effort. The resultant 


ibid. 10442 (1960); German typewriters, 26 ibid. 1418 (1961); Japanese clinical 
thermometers, 25 ibid. 8384 (1960). 

25 Bee Sec. 5, Customs Simplification Act of 1956, P.L. 927, 70 Stat. 943; Report of 
Secretary of the Treasury Humphrey, Feb. 1, 1957 (printed in Hearings before Com- 
mittee on Ways and Means on H. R. 6006, referred to in note 16 above, p. 10). 

26 26° Fod. Reg. 1418 (1961). 
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home market price calculations were claimed by them to be reduced to a 
point where initial apparent disparities again and again would, if the 
claims were allowed, completely disappear. Given sufficient imagination, 
lawyers and accountants can produce surprising results! t 

Logical as these claims might seem at first glance, it was doubtful that 
they were allowed by other countries in the administration of their laws, 
and, as inquiry proceeded, the claims appeared more and more expansible 
to cover any possible indication of price disparity. 

A similar situation became apparent in regard to quantity differentials. 
Sales to the United States were often in shipload lots, whereas home 
market sales were often confined to relatively small quantities in a pro- 
tected market. That unit costs can under certain circumstances be lower 
for large quantity sales than for sales in smaller lots is known to every 
businessman ; but the foreign producers pressed their claims for allowances 
on this account to what were considered unreasonable limits. 

It was these considerations which gave rise to the revisions in the 
regulations under the Antidumping Act published on July 5, 1960.27 In 
these regulations it was stated that ‘‘reasonable allowances generally will 
be made’’ for ‘‘assumption by a seller of a purchaser’s advertising or 
other costs,’’ but ‘‘except in those instances where it is clearly established 
that differences in circumstances of sale bear a reasonably direct relation- 
ship to the sales which are under consideration, allowances will generally 
not be made for .. . advertising and other selling costs of a seller unless 
such costs are attributable to a later sale of merchandise by a purchaser’’ 
nor, unless the relationship to the sales is clearly established, will allowance 
be made for ‘‘differences in research and development costs, production 
costs.’’ Also, ‘‘in determining the amount of the reasonable allowances for 
any differences in circumstances of sale’’ the reviewing officer ‘‘will be 
guided primarily by the effect of such differences upon the market value 
of the merchandise.’’*® As to allowances for differences in quantities, 
provision was made that 


consideration will be given, among other things, to the practice of 
the industry in the country of export with respect to affording in the 
home market (or third country markets, where sales to third countries 
are the basis for comparison) discounts for quantity sales which are 
freely available to those who purchase in the ordinary course of 
trade, *° 


FURTHER CONSIDERATION OF INJURY 


What has been said up to now has dealt for the most part only with 
price discrimination. If one turns at this point to the question of injury, 


27 T.D. 65118, cited note 10 above. 28 Regulations, 19 O.F.R, 14.7(b) (2). 

29 Regulations, 19 O.F.R. 14.7(b)(1). Among examples of allowances which were 
made because of circumstances of sale in cases involving importations prior to the 
July 5, 1960, amendment to the regulations, but which were denied as to importations 
received thereafter, are cases involving Portuguese cement, 26 Fed. Reg. 6605 (1961), 
and Japanese clinical thermometers, 25 ibid. 8384(1960). 
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the approach must be cautious. Determinations as to injury are made by 
the United. States Tariff Commission. The Tariff Commission, unlike 
American courts of law, is not bound by its own precedents. Even if it 
were, one must recognize that it is seldom that two cases are found which 
are truly alike, The elements may be similar, but often enough there can 
be subtle differences, apprehended only after careful study of the entire 
record, which justify ‘an injury decision in one and a no-injury decision 
in the other cage. In addition, what is here given is a recitation of vari- 
ous elements found in 8 injury and 31 no-injury decisions. Most cases 
have more than one element present, so that the decisions can very well 
depend upon a combination of elements rather than any single one at any 
time here mentioned. 

Certain descriptive words and phrases have been used by the Tariff 
Commission in explaining or commentiing on some of its decisions. It has 
found no injury in some cases which represented merely ‘‘technical 
dumping,” ™ or where the sales were ‘‘inculpable’’** or ‘‘not anti- 
competitive.’’** It has stated that injury under the law must be ‘‘ma- 
terial,’’** that ‘imports of articles purchased from abroad at less than 
fair value are not ipso. facto injurious when brought into the United 
States,” ® nor do they involve ‘‘even a presumption”? of injury.** Sales 
at less than fair value are not ‘‘malum per se,’’ and it is ‘‘only when 
they have an anticompetitive effect ... that such sales may be equated 
with the concept of ‘unfair competition.’ ’’*’ Further, the ‘‘injJury must 
be caused by the ‘dumping’ of the product, not merely by the imports 
per se.’’ 38 

A good deal of attention has been given to the extent to which the 
motivation of the foreign producer is a factor to be considered. There 
have been no-injury decisions where one of the facts pointed out in the 
opinion was that the foreign producer did not realize he was selling at 
less than fair value. In one case, the Treasury Department’s method of 
calculating price differential was apparently not what the foreign pro- 
ducer had anticipated, ‘‘with the result that the allowable deductions 


30 Ag indicated in the footnotes, all Tariff Commission decisions have been published 
in the Federal Register except for a few in the time before the 1958 amendment to the 
law made this mandatory. In these exceptional cases publication was by press release. 

81 French rayon staple fiber, 24 Fed. Reg. 10092(1959); Belgian rayon staple fiber, 26 
ibid. 4477(1961); French rayon staple fiber (1961) (note 13 above); Canadian cement, 
24 ibid, 10267(1960); Cuban rayon staple fiber, 26 tbid. 4478(1961); German rayon 
staple fiber, bid. 6537. 

82 French rayon staple fiber (1961) (note 13 above); Belgian rayon staple fiber (note 
31 above); Cuban rayon staple fiber (ibid.); German rayon staple fiber (tbtd.). 

38 French titanium dioxide, 28 Fed. Reg. 10467 (1968). 

34 French titanium dioxide (note 83 above), 

ss Cuban rayon staple fiber (note 31 above); German rayon staple fiber (tbid.); 
French titanium dioxide (note 83 above). 28 French titanium dioxide (tbtd.). 

37 French titanium dioxide (ibtd.). The sales in the Australian chromic acid injury 
decision, 29 Fed. Reg. 2919 (1964) were described as ‘‘anticompetitive.’’ 

38 Canadian vitel wheat gluten, 29 Fed. Reg. 5921 (1964). By ‘‘dumping’’ the 
Commission is understood to have meant sales at less than fair value. 
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were considerably less than the foreign producer had thought to be allow- 
able.’’ °° In two cases involving the same importer the price to the 
United States turned out to be less than fair value (home consumption 
price) because the anticipated volume of sales to the United States did 
not materialize, and the allowed quantity discount became inapplicable. 
The lowered volume of imports was attributed to a lowering of the United 
States producers’ prices to a level which ‘‘the importer did not generally 
meet.’’*° In another case, while the foreign producer may very well have 
realized he was selling at less than fair value, the facts appeared to the 
Commission such as to warrant leniency. A Canadian company was con- 
structing a plant in the United States. In the meantime it sold cement 
imported from Canada to the United States, at or above fair value, using 
water transportation. ‘‘Largely because of circumstances over which the 
importing concern had no control, it was obliged to enter some of the im- 
ported cement by rail rather than by water. The rail freight was much 
higher than the water rate.” The shipments made by rail were less than 
fair value, because the foreign producer absorbed the extra charge. The 
decision was no injury.*: In another case involving a Canadian company, 
the producer had a ‘‘historic policy’’ to ‘‘disregard the rate of exchange be- 
tween the United States and Canadian dollar.’ In other words if, for 
example, the foreign producer’s Canadian home price was $10 (Canadian), 
then his price to the United States would be $10 (U. 8.). This policy had 
been ‘‘established when the two currencies were virtually at par and 
continued during a period of some 13 years when the U. S. dollar was at a 
substantial premium. When the value of the Canadian dollar became 
higher than the value of the U. S. dollar, the sale price of nepheline 
syenite for export to the United States in U. S. dollars became lower than 
its home market price in Canada expressed in U. S. dollars.’’ Here also 
the decision was no injury.*? A further no-injury decision was based in 
part on the Commission’s conclusion that the foreign producer ‘‘was 
clearly not selling at less than fair value in order to market his product 
to American customers.’’*® In three of the cases above referred to, and 
in several others, one of the factors noted in no-injury decisions was 
absence of predatory intent or motivation.*4 However, none of the posi- 


239 French rayon staple fiber (1959) (note 81 above). Similarly, in a no-injury 
decision involving Canadian vital wheat gluten (note 38 above), the Tariff Commission 
noted that ‘‘if the Canadian producer had been fully aware of the exact calculations 
used by Treasury in determining sales at less than fair value, he might well have 
avoided such sales.’’ 

40 Belgian rayon staple fiber (note 31 above); French rayon staple fiber (1961) (note 
13 above). For a fuller quotation of the Commission’s language, see description of 
the French rayon staple fiber case given in the example cited in the text above of a 
case involving price discrimination but no injury. 

41 Canadian cement (note 81 above). 

42 Canadian nepheline syenite, 25 Fed. Reg. 8394 (1960). 

48 Canadian vital wheat gluten (note 88 above). ; 

44 East German potash, Tariff Commission press release dated Feb. 25, 1955; Finnish 
tissue paper, 23 Fed. Reg. 8891 (1958); Norwegian tissue paper, ibid. 8892; French 
rayon staple fiber, 24 ibid, 10092(1959); Canadian cement (note 31 above); Canadian 
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tive determinations of injury made by the Commission refer to presence 
of predatory intent. The Czech bicycle injury decision alone among these 
specifically mentions intent—here the intent to continue sales at less than 
fair value.“ 

The impact of dumped imports on United States industry is, of course, 
an important factor to be considered. Injury decisions have been rendered 
where the result of the sales at less than fair value has been to make the 
United States producers lower their price ** or to maintain prices already 
lowered by previous injurious sales at less than fair value.*? Similarly, 
injury has been found in cases where United States producers lost sales 
to the imports which entered at less than fair value *® or where such im- 
ports were rapidly growing, absorbing 14, then 30, then 47 percent of the 
United States market under consideration. On the other hand, no in- 
jury was found where such imports furnished ‘‘insignificant confpetition’’ 
or were not a ‘‘disruptive factor, ® had no effect upon prices in the 
United States market ™ or ‘‘did not take a single customer away from” 
the domestic industry,®? or where the foreign producers gained no new 
customers ®* or lost customers.°4 Injury was found where the imports 
which entered at less than fair value increased; °° no injury was found 
where such imports decreaged.®® Likelihood of injury from sales at less 
than fair value was found in a case where the domestic industry was op- 
erating at only 70 percent of capacity.*7 On the other hand, among the 
reasons given for some no-injury decisions has been a record showing ex- 


nepheline syenite (1960) (note 42 above); Canadian nepheline syenite (second case), 
26 Fed. Reg. 956 (1961); Dominican cement, 27 ibid. 3872 (1962); Australian cast iron 
soil pipe, 29 ibid. 5253 (1964) (concurring opinion of two Commissioners). See refer- 
ence to ‘‘predatory motives’’ in Vinor, op. ott. note 2 above, p. 147. 

45 Czech bicycles (note 14 above). 

48 Australian chromic acid (note 37 above) (‘‘triggered a price war’’); Canadian 
steel reinforcing bars, 29 Fed. Reg. 2889 (1964) (depressed price levels from 9 to 24 
percent). 

47 Swedish cement, 26 Fed. Reg. 3002 (1961); Belgian cement, thbid. 5102. 

48 Swedish cement (note 47 above); Belgian cement (sbid.); Portuguese cement, 26 
Fed. Reg. 10010 (1961). 

49 Australian chromic acid (note 37 above). 

50 Canadian peat moss, 29 Fed. Reg. 4843 (1964); Australian cast iron soil pipe 
(note 30 above); Japanese titanium dioxide, 29 Fed. Reg, 5479 (1964). 

51 Japanese titanium dioxide (note 50 above). 

52 Canadian nepheline syenite (1961) (note 44 above). 

58 French rayon staple fiber (1961) (note 13 above); Belgian rayon staple fiber 
(note 31 above); German rayon staple fiber (tbtd.). 

54 Czech sheet glass, 27 Fed. Reg. 11568 (1962). 

55 Swedish cement (note 47 above); Australian chromic acid (note 37 above). 
However, the fact that the quantity of imports which entered at less than fair value 
was ‘‘substantial and growing’’ did not justify a positive determination where the 
other factors in the picture did not add up to what the Commission considered injury 
in the Canadian vital wheat gluten case (note 38 above). 

s6 French rayon staple fiber (1961) (note 18 above); Belgian rayon staple fiber (note ` 
81 above); Cuban rayon staple fiber (ibid.); German rayon staple fiber (ibid.). 

57 Dominican cement (second case), 28 Fed. Reg. 4047 (1963). 
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pansion of the United States industry in question.** No-injury decisions 
have been rendered in the three cases in which United States industry indi- 
cated its opinion or preference that a positive determination should not be 
made." The Commission recognizes, of course, that low-price imports may 
have ‘‘disturbed’’ portions of the United States industry, but not be ac- 
tionable if they have been at or above fair value. Accordingly, injury 
was not found in some cases where the major factor in low price imports 
was a country which was selling not below fair value; the sales by other 
countries which were below fair value were not ‘‘significant,’’ °° 

One of the most controversial subjects to have been considered by the 
Tariff Commission is the scope to be given to the term ‘‘an industry in the 
_ United States.” The Tariff Commission has in some instances held that 
a portion of the United States, rather than the entire country, could 
constitute the geographic segment or ‘‘competitive area’’ within which 
companies could qualify as ‘‘an industry’’ within the meaning of the Anti- 
dumping Act. The areas thus defined have consisted, in some cases, of 
one or two States; in others, of parts of one or more States. However, 
„in most cases the Commission appears to be considering the entire United 
States industry. Examples in point are the European steel wire rod cases, 
Here the Commission reasoned that, though 


domestic producers of such articles as wire rods can generally supply 
nearby users at lower costs than can more distant domestic producers 

. . virtually all such domestic producers, in greater or lesser de- 
gree, regularly penetrate one another’s ‘‘natural’’ markets. Moreover, 


58 Canadian nepheline syenite (1961) (note 44 above); French titanium dioxide 
(note 33 above); Japanese titanium dioxide (note 50 above). 

59 South African hardboard, Treasury Department press release, Dec. 27, 1957; 
Canadian hardboard, tbid.; French rayon staple fiber (1959) (note 81 above). The 
decision in the last-named case includes the following: 


‘(The domestic industry, in its written statement, discounted any basis for a finding 
that the industry is being or is likely to be injured in the cireumstances of this case. 
The domestic producers further stated that for the industry to urge a finding of injury 
in this case would be only vindictive and that the Antidumping Act was intended to 
be preventive rather than punitive. The Commission agrees.’’ 


It may be noted that in the South African hardboard case the foreign producer was a 
subsidiary of the major American producer. The regulations under the Antidumping 
Act do not limit institution of a dumping inquiry to cases where there has been com- 
plaint by American industry (19 C.F.R. 14.6). 

60 Four European steel wire rod cases: Luxembourg steel wire rods, 28 Fed. Reg. 
6476 (1968); Belgian steel wire rods, ibid. 6476; German steel wire rods, ibid. 6006; 
French steel wire rods, ibid. 7868 (1963). See also Japanese titanium dioxide, note 
50 above. 

61 United Kingdom cast iron soil’ pipe, Treasury Department press release, Oct. 27, 
1955 (California); Swedish cement (note 47 above) (North Atlantic seaboard of 3 
states); Belgian cement (ibid.) (East Coast of Florida); Dominican cement (1962) 
(note 44 above) (Puerto Rico and Metropolitan New York City); Dominican cement 
(1963) (note 57 above) (Metropolitan New York City); Australian chromic acid (note 
87 above) (West Coast, accounting for 10 percent of domestic consumption); Canadian 
steel reinforcing bars (note 46 above) (Oregon and Washington, accounting for 5 
percent of domestic consumption). 
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both the buyers and the sellers in each of such markets take vigilant 
note of the happenings in each of the other of such markets. 


Accordingly, in these cages, the Commission found ‘‘no merit in the ‘re- 
gional industry’ concept.’’ 83 

In these same cases the question also arose as to whether, in considering 
what was the steel wire rod industry, the portion of rods used by manu- 
facturers in their own integrated mills could be excluded. It was found 
that 


some 70 to 75 percent of the total production of such rods is in fact 
used in captive mills [belonging to the integrated companies], with 
the result that only 25 to 30 percent of the domestic production is sold 
to ‘‘arms-length’’ customers. Moreover, the determination of the 
quantity of rods to be produced and the proportion thereof to be 
used in captive mills, as well as the pricing policies relating to market 
sales, are almost fully within the managerial discretion of the domestic 
producers. 

Consequently the Commission denied the contention that the ‘‘industry’”’ 

should be considered limited to the sales to arms-length customers.®* 

In still another case involving scope of ‘‘industry,’’ the Commission con- 
sidered imports of sheet glass cut to jalousie louvre sizes, unedged. The 
importer did not offer the glass for sale in this condition but proceeded 
himself to edge it so that his disposable product was edged jalousie louvres. 
The Commission considered whether there was injury (1) to domestic 
producers of unedged glass; (2) to domestic edgers of domestic unedged 
glass; (3) to domestic edgers of imported unedged glass. The Commission 
noted that the domestic producers of unedged jalousie louvres ‘‘met no 
direct competition and only limited indirect competition from the imported 
Czechoslovakian glass,’’ and it found no injury, either, to edgers of do- 
mestically produced glass or edgers of glass imported from elsewhere.“ 

A fundamental factor in the Tariff Commission’s determinations has 
been a comparison of the price of the import with the price of the similar 
United States product. As has been pointed out, the price comparison 
made by the Treasury Department in determining whether there are sales 
at less than fair value is ordinarily on an ex factory basis. In other words, 
this comparison is between what (1) a purchaser for consumption in the 
foreign market and (2) a United States importer would himself have to 
pay, in either case if he took delivery at the foreign producer’s factory, 
and had to pay any additional charges, such as transportation—also, in the 
case of the importer, duties—instead of these charges being assumed by 
the foreign producer. In the case of an injury determination, however, 
it stands to reason that the important price comparison is typically between 
(1) the price of a given domestic product in a given United States com- 
mercial center and (2) the price to the importer of the competing foreign 
product delivered and duty-paid in the same commercial center.°* No- 


62 Four European steel wire rods cases (note 60 above). 

e8 Ibid. 6t Czech sheet glasa (note 54 above). 

e5 ‘‘The price spread between the [less than fair value] imports from France and 
domestic Ti02 is not governed by the ‘margin of difference’ determined by the Treasury 
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injury decisions have been made where the import is priced higher than 
the competitive domestic product, though sold at less than fair value." 
And in a number of instances no-injury decisions have been made where 
the import, though sold at less than fair value, merely meets the domestic 
competition.*7 Such decisions have at times been justified on the ground 
there was ‘‘no evidence that the price cutting practice of the exporter... 
was made other than in good faith to meet the prices of comparable goods 
sold by domestic competitors.” ° In a series of cases referred to above, 
no-injury decisions were made where the less than fair value imports, 
instead of meeting domestic competition, met the competition of imports 
from another country not sold at less than fair value. In these cases it 
should be noted that although low price imports had ‘‘disturbed the inte- 
grated [U.8.] producers,” the less than fair value imports had ‘‘not been 
a significant factor in the situation.’’ Here the question of who initiated 
the low price imports—the foreign producers selling at fair value or the 
foreign producers selling at less than fair value—was held to be im- 
material”? As might be expected, the fact that less than fair value im- 
> ports underprice the domestic competition has been cited as an important 
element in injury decisions."+ In two cases it has been indicated that a 
further element to be considered in such instances is whether the less than 
fair value sales have been ‘‘systematic.’’’? In another case, however, it 





for French Ti02.’’ French titanium dioxide (note 88 above). See also Australian 
chromic acid (note 87 above), where the foreign product undersold every domestic 
product on a ‘‘delivered price basis.’’? It is true that the ‘‘margin of difference’’ 
is stated to be one of the ten different factors which the Commission ‘‘took into ac- 
count’? in making its no-injury decisions in the European steel wire rod cases (note 
80 above), but it seems reasonable to suppose that this margin at most would ordinarily 
be of secondary importance. 

66 German pencil sharpeners, Treasury Department press release, Aug. 29, 1955; 
Finnish tissue paper (note 44 above); Norwegian tissue paper (tbid.); Czech sheet 
glass (note 64 above); Canadian vital wheat gluten (note 38 above). 

87 South African hardboard (note 59 above); Canadian hardboard (tbid.); Finnish 
tissue paper (note 44 above); Norwegian tissue paper (ibid.); French rayon staple 
fiber (1961) (note 13 above); Belgian rayon staple fiber (note 31 above); German 
rayon staple fiber (#bid.) ; Cuban rayon staple fiber (¢bid.); Canadian technical vanillin, 
28 Fed. Reg. 4048 (1963). 

68 German rayon staple fiber (note 81 above); Cuban rayon staple fiber (ibid.); cf. 
Robinson-Patman law, 38 Stat. 730, 49 Stat. 1526, 15 U.S.C. 13, which provides that 
a seller may rebut a prima facie case of price discrimination in domestie commerce 
by ‘‘showing that his lower price... was made in good faith to meet an equally 
low price of a competitor.’’ 

69 Four European steel wire rod cases (note 60 above). 

to Four European steel wire rod cases (note 60 above). Similarly, a no-injury 
decision was made in the Canadian vital wheat gluten case (note 88 above) where ‘‘the 
margin of difference was small and was not a significant factor in enabling the 
Canadian product to penetrate the domestic market.’’ 

71 Czech bicycles (note 14 above); Australian chromic acid (note 37 above); Canadian 
steel reinforcing bars (note 46 above) (the import prices ‘‘ grossly lower’’ than the 
domestic competition). 

™ French rayon staple fiber (1959) (note 31 above); Canadian nephelina syenite 
(1961) (note 42 above). Olassical economists, on the other hand, are inclined to 
view dumping as harmful only when it is sporadic. See, for example, Haberler, The 
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was noted that a $ .23 ex dock (East Coast, U. S.) price for a less than fair 
value import, when the domestic product sold, delivered anywhere east of 
the Rockies, for $ .25,"8 need not require an injury determination. The 
Commission pointed out that the United States purchaser of the foreign 
product ‘‘risks uncertain and late deliveries. . . . In the absence of a price 
inducement, he would not generally purchase the imported product at 
all.’’ ™ 

Volume of imports is also an important consideration. However, as 
indicated above, injury to domestic producers in a relatively small area 
in the United States has on occasion been construed to mean injury within 
the meaning of the Antidumping Act. Applying this principle, injury 
was found in one case—United Kingdom cast iron soil pipe—where the 
record shows that imports were less than 1 percent of total domestic pro- 
duction.7* On the other hand, no-injury decisions have been rendered 
where the imports were ‘‘small in number," where they ‘‘constituted 
about 3 percent of total imports ... from all sources,” 8 or where the 
imports were ‘‘very small in actual quantity, as well as relative to domestic 
production.’’7® This last-quoted phrase was used to describe the situation 
in two cases, in one of which imports were 1 percent of United States 
consumption,®° in the other, 2 percent.** In the cases just referred to, 
where there were no-injury decisions, the Commission did not limit the 
scope of the United States industry, as it did in the United Kingdom soil 
pipe case, to a small geographic segment of the United States.*? Injury 
has been found where the volume of imports was ‘‘in sufficient volume 
to displace a significant part of the United States market for low-price 
bicycles.’ On the other hand, a factor in two no-injury decisions was 
scarcity of the product in the United States at the time.* 

In a number of cases the Commission has taken into consideration what 
the future is likely to bring, and has used this prognostication as an element 





Theory of International Trade 314 (1936): ‘‘Dumping is harmful only when it occurs 
in spasms and each spasm lasts long enough to bring about a shifting of production 
in the importing country which must be reversed when the cheap imports cease.’’ 
Viner, op. ctt. note 2 above, p. 140, is to the same general effect: ‘‘The chief menace 
of dumping from the point of view of the importing country arises out of intermittent 
or short-run dumping.’’ 

13 In view of rail or trucking charges against the import from U. 8. dock to points 
of delivery within the United States, the 2cent differential would, for inland sales, 
be reduced or could disappear. 

74 French titanium dioxide (note 38 above). The Japanese titanium dioxide case 
(note 50 above) involved similar facts. 15 See note 61 above. 

76 United Kingdom east iron soil pipe (note 61 above) (this was a 8-2 decision). 

77 German pencil sharpeners (note 66 above). 

78 Netherlands nicotine sulphate, Treasury Department press release, Aug. 29, 1955. 

19 Finnish tissue paper (note 44 above); Norwegian tissue paper (¢bid.). Similarly, 
in the Australian cast iron soil pipe case (tbid.), where imports were ‘‘insignificant 
compared with the quantity of domestic consumption and entered the United States 
market only over a short period of time.’’ 

80 Norwegian tissue paper (tbid.). 81 Finnish tissue paper (ibid.). 

82 Bee notes 77 to 81 above. 88 Czech bicycles (note 14 above). 

84 South African hardboard (note 59 above); Canadian vital wheat gluten (note 38 
above). ` 
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in its decision. Where the imports appear injurious or potentially in- 
jurious and are continuing, injury decisions have been made.” And in its 
first of two decisions rendered solely on the ground of likelihood of in- 
jury ** the Commission noted that the foreign producer under consideration 
had in the past sold at less than fair value, that its home market absorbed 
only one-half of the producer’s potential production, that its sales to the 
United States, though below home price, were not below cost, and made ‘‘ 

positive contribution to net return,’’ so that ‘‘the capacity and the in- 
centive for making such [less than fair value] shipments remain.’’**’ On 
the other hand, where the less than fair value imports, though they may 
have been potentially injurious, are discontinued, no-injury decisions have 
on frequent occasions been rendered.” In at least some of these cases the 
Commission has noted that, having been discontinued, the less than fair 
value imports are not likely to be resumed.®® Also, in certain of these 
eases the Commission has given favorable attention to the co-operative 
attitude of the foreign producers in their endeavor to avoid future sales 
at less than fair value.*° In a more recent case, despite evidence that 
sales at less than fair value would be resumed if there was a negative in- 
jury determination, the Commission made a negative determination on the 
ground that there was no ‘‘clear and imminent likelihood that injury will 


85 Czech bicycles (note 14 above); Swedish cement (note 47 above); Belgian cement 
(#bid.). 

86 The Tariff Commission’s mission, as set forth in Sec. 201(a) of the Antidumping 
Act is ‘‘to determine ... whether an industry in the United States is being or is 
likely to be injured, or is prevented from being established, by reason of the importa- 
tion of such merchandise into the United States.’’ ‘‘Such merchandise’’ refers to ‘‘a 
class or kind of foreign merchandise’’ which the Treasury ‘‘determines ... is being, 
or is likely to be, sold in the United States or elsewhere at less than its fair value.’’ 
The Tariff Commission has passed on no cases so far involving the claim that an 
industry in the United States ‘‘is prevented from being established.’’ 

87 Dominican cement (1963) (note 57 above). In the first (1962) Dominican cement 
ease (note 44 above), the Commission had found ground to believe ‘‘that continued 
effort is being made on behalf of the parties concerned to avoid future sales at less 
than fair value.” In a later similar decision involving Canadian steel reinforcing bars 
(note 46 above), the Commission noted the potentially injurious imports were expected 
to increase if there was a negative decision. As in the 1963 Dominican cement case, 
the Commission found both the ‘‘ capacity and incentive’? for continuing sales at less 
than fair value. 

88 Canadian cement (note 31 above); French rayon staple fiber (1959) (fbid.); 
French rayon staple flber (1961) (note 13 above); Belgian rayon staple fiber (note 81 
above); Canadian nepheline syenite (1960) (note 42 above); Canadian nepehline 
syenite (1961) (note 44 above); Canadian peat moss (note 50 above). These casea 
eame to the Tariff Commission instead of being closed out by the Treasury Department 
without reference to the Commission on a ‘‘price revision’’ basis because the quantities 
involved or differences in price had been considered ‘‘more than insignificant’? within 
the meaning of Sec. 14.7 (b) (8) of the regulations. 

89 Canadian cement (note 31 above); Canadian nepheline syenite (1961) (note 44 
above); French rayon staple fiber (1961) (note 13 above); Belgian rayon staple fiber 
(note 31 above); Dominican cement (1962) (note 44 above); Canadian vital wheat 
gluten (note 38 above). 

80 French rayon staple fiber (1959) (note 31 above); French rayon sieve fiber 
(1961) (ébid.); Belgian rayon staple fiber (ébid.); Canadian nepheline syenite (1961) 
(note 44 above); Dominican cement (1962) (sbid.), 
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be inflicted.’’* A concurring opinion of two Commissioners in this case 
noted ‘‘the very limited potential for expansion of shipments’’ by the 
foreign producer. Finally, in determining that there was no injury where 
despite past sales at less than fair value none are expected in the future, 
the Commission has on occasion noted the absence of any significant in- 
ventory of goods purchased at less than fair value, not remaining unsold.® 

Since the Tariff Commission must operate under an extremely tight time 
schedule of three months ® it will not consider any new evidence as to the 
type of sales at less than fair value which may be received by the Treasury 
Department after a case has been referred over to it. 


Statistics 


Below are some statistics on the operation of the Antidumping Act. In 
considering their meaning one should bear in mind that the price revision 
cases °” listed in the 1955-1964 °* summaries in effect represent determina- 
tions which gave the complainant what he asked for—an end to sales 
involving price discrimination--even though they did not involve findings 
of dumping. 


Lifetime record: 1921-June 30, 1964 


1. Findings of dumping ; 73 
2. No dumping 551 
(a) because there were no sales less than fair value 282 
(b) because. there was no injury 146 
(e) old files unavailable to indicate reason 123 


: Total no dumping 651 
Record January 1, 1955, to April 1, 1964 


1. Findings of dumping 8 
2. No dumping 295 
(a) because there was no price discrimination 203 
(b) because there was price revision97 which ended previous 
price diserimination 62 
(¢) because there was no Injury B1 


Total no dumping 296 


91 Australian cast iron soil pipe (note 44 above). 

92 French rayon staple fiber (1961 (note 13. above); Belgian rayon staple flber (note 
81 above); Dominican cement (1962) (note 44 above); German rayon staple fiber 
(note 31 above). ; 

98 Antidumping Act, Sec. 201(a), 19 U.S.C. 180(a), provides that the ‘‘Commission 
shall determine within three months’’ after being advised by the Treasury Department 
of a determination of sales at less than fair value ‘‘whether an industry in the United 
States is being or is likely to be injured... .”? 

94 Canadian nepheline syenite (1960) (note 42 above). It may be noted that the 
Commission’s rules of procedure are set forth in 19 C.F.R. 208. 

ə5 See discussion on price revision cases in the text above in connection with Yugoslav 
cement. 3 

88 This time period is used since the split of authority between the Treasury and the 
Tariff Commission became effective Oct. 1, 1954, and no Tariff Commission decisions 
were made until 1955. 

97 See discussion on price revision cases above. Included in this group were cases in 
which shipments ceased. 
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` RECORD YEAR BY YEAR, JANUARY 1, 1955, THROUGH JUNE 80, 1964 








Year Finding of No dumping 
dumping 
No price Price revision No injury 
discrimination. 

1955 1 40 5 5 
1956 0 19 1 2 
1957 0 21 4 2 
1958 0 20 5 2 
1959 0 23 18 1 
1960 1 19 7 2 
1961 3 25 5 5 
1962 0 9 12 2 
1963 à 1 19 4 6 
1964 (first 6 months) 2 7 6 4 
Total 8 202 862 B1 





1964 PROPOSED AMENDMENT To THE REGULATIONS 


In line with a procedure adopted ten years ago, the Treasury Depart- 
ment last winter held a hearing at which all interested persons were in- 
vited to submit suggestions as to how the regulations might be amended. 
More than a hundred persons appeared. Twenty-five presented views; of 
these approximately one-half represented domestic producers and the other 
one-half espoused the cause of the importers or exporters. 

Following this meeting a series of amendments was drafted in the 
Treasury Department and published for comment. The changes pro- 
posed are designed primarily to make more information available to inter- 
ested parties; to set forth in some detail the opportunities afforded persons 
to appear before Treasury officials responsible for decisions; in many cases 
to eliminate retroactivity in the assessment of dumping duties; to allow 
termination of proceedings when circumstances have changed and there 
is no reason to continue them; to alow reimbursement of dumping duties 
by the exporter to the importer under certain circumstances and to impose 
certain restrictions on making allowances for quantity discounts. 

These changes are based in large part on the comments received both 
orally and in writing in connection with the hearing above referred to. 
In addition, the proposed amendments reflect the views of experts engaged 
by the Treasury Department to act as consultants in regard to this matter. 
Finally they are based in part on suggestions emanating from within the 
Treasury Department. 

It has been the uniform experience of all who have been engaged in 
the administration of the Antidumping Act that neither side in the con- 
tinuing struggle of ideologies relating to dumping can be expected to wel- 
come publicly any development which does not lead to extremes. On the 


8829 Fed. Reg. 5474 (1964). 
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one hand, those whose sympathies are on the side of domestic importers 
or consumers of imports have believed the law should be enforced to the 
minimum. On the other hand, those whose sympathies are on the side of 
domestic production industry have believed enforcement should be to the 
maximum. Nonetheless, analysis of the basic problems has disclosed a 
surprisingly large area in which there is room for improvement which it is 
believed will be weleomed at least tacitly by all concerned therein. This 
is the area toward which the major part of the proposed revisions is 
directed. 


THE COMPLEXITY OF SABBATINO 
By Riowarp A. FALK 
Of the Board of Editors 


Banco Nacional de Cuba v. Sabbatino is a seminal decision, interpreting 
significantly the rôle of a domestic court in an international law case. 
At the same time, it avoids reaching definitive results. Very little is 
settled once and for all by the Supreme Court. This realization prompts 
caution. Sabbatino will not yield an authoritative interpretation, except, 
perhaps, as a consequence of subsequent Supreme Court decisions. A 
commentator must be content, therefore, with the less dramatic claims of 
provisional and partial analysis. Those that claim more are misleading us. 
The complexity of Sabbatino is almost certain to poison hordes of over- 
clarifiers who are descending upon this major judicial decision as vultures 
upon a freshly dead carcass. 

By an 8 to 1 majority, the Supreme Court of the United States con- 
cluded in Sabbatino that the act of state doctrine prevents a domestic 
court from questioning the validity of a Cuban expropriation of sugar 
located within Cuban territory at the time of the taking. Thereby the 
Supreme Court upset the rulings of two Federal courts that had decided 
that this expropriation was not entitled to respect in an American court.? 
As well, the Supreme Court disappointed the expectations of many lawyers 
and their clients who had hoped and even predicted that the highest court 
in the land would strike down Castro’s program of expropriation with a 
ringing denunciation of its confiscatory and discriminatory features. 

The several main lines of probable attack upon the Sabbatino decision 
are easy to foresee and can be briefly depicted. The Supreme Court re- 
frained from condemning a political enemy of the United States for violat- 
ing what many observers regard as clearly established rules of customary 
international law governing the taking of property owned by aliens. Fur- 
thermore, a domestic court refused to apply substantive rules of inter- 
national law in a case coming before it. What is worse, this judicial re- 
fusal was based primarily upon a servile acceptance of executive 
paramountey. The decision allegedly compromises the status of rules of 
customary international law protecting foreign investment and this, it can 
be said, undermines the effort to build a stable world economy. On a less 
sophisticated level, the decision is held to exhibit a solicitude toward Cuban 
interests at a time when the United States is using every form of coercion 


1876 U. 8, 398 (1964) (hereinafter referred to as Sabbatino and cited by page ref- 
erence alone); 58 A.J.I.L. 778 (1964). 

2 The lower court opinions are reported in 198 F. Supp. 375 (8.D.N.Y., 1961), di- 
gested in 55 A.J.I.L. 741 (1961); and in 807 F. 2d 845 (2d Cir., 1962), 56 A.J.LL. 
1085 (1968). : 
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short of violence to make life miserable for Castro. It seems especially 
odd to some observers that the Executive Branch of our Government 
should have intervened to urge the Supreme Court to decide in favor of 
the Cuban Government, which had initiated the litigation through the 
complaint of its agent, Banco Nacional de Cuba. 

It seems important to meet this vexed reaction with an explanation of 
why the Supreme Court was probably right in most respects to decide 
as it did. But it is also important not to get overly sidetracked by these 
polemics. Sabbatino’s permanent significance has nothing to do with 
Castro and rather little to do with the legal protection of foreign invest- 
ment, 

Sabbatino offers an interpretation of the proper rôle for a domestic 
court to play in an international law case? This interpretation is subject 
to just criticism as being too responsive to the Federal character of the 
American political system and somewhat too little influenced by the de- 
centralized (horizontal) character of international society. The balancing 
of this dual perspective indicates my special interest in the case. It 
guides the discussion of three main facets of Sabbatino in the pages that 
follow: first, the character of the reaffirmation of the act of state doctrine; 
second, the nature of Federal authority exercised by courts in the field of 
international law; and, third, the treatment accorded by domestic courts 
to a foreign sovereign with whom the United States maintains no diplo- 
matic relations. 


I. Aor or Starz DOCTRINE 


Of course, interest in Sabbatino centers upon its endorsement of the act 
of state doctrine. Apparently a major cause of consternation is that the 
Supreme Court has been understood as saying that, even if the foreign 
governmental act is alleged to violate international law, a domestic court 
is helpless, at least until it has been formally released by receipt of a 
Bernstein letter, to do anything about it. Critics resent both this help- 
lessness and the dependance of courts upon executive authorization. In 
both respects, I would contend, Sabbatino takes a constructive step beyond 
its precedents, even if one accepts, as I do not, the orientation of those 
critics who want to enlist domestic courts in the struggle to make national 
views on the protection of foreign investment prevail in contemporary 
international law.* 


8 Falk, The Role of Domestie Courts in the International Legal Order (1964). 

4 Even if it is agreed that the requirement of a stable international seonomy includes 
the protection of private capital abroad, it is doubtful whether either domestic courts or 
customary international law have much to contribute at this stage of international 
history. Given the attitude of the new states toward their imperial past and given the 
ideological outlook of the socialist states, it is futile to try to impose substantive 
standards that pre-dated their appearance on the international scene as independent 
actors. To protect contemporary foreign investment it is necessary to start over and 
to base protection on rules which receive the active assent of all major groups of nations 
in the world. If this assent cannot be achieved, then the implications of its absence 
must be accepted. i 
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A review of the pre-Sabbatino precedents is not necessary. Mr. Justice 
Harlan has done this persuasively in Section IV of his opinion.” The 
Underhill decision is appropriately emphasized, and its formulation of 
the act of state principle is quoted to emphasize the breadth of the doctrine 
that courts of one state ‘‘will not sit in judgment on the acts of the govern- 
ment of another done within its own territory.’’* There is no hint in 
Underhill or elsewhere in the act of state cases at the Supreme Court level 
that this principle of deference might admit of exception. An examination 
of the subsequent act of state cases fails to manifest any ‘‘retreat from 
Underhill. . . .On the contrary in ... Oetjen and Ricaud, the doctrine as 
announced in Underhill was reaffirmed in unequivocal terms.” 7 

The one apparent exception ‘‘to the unqualified teachings of Underhill, 
Oetjen, and Ricaud’ was a product of executive intervention in the second 
Bernstein case’ At maximum, Bernstein stands for the proposition that 
the operation of the act of state doctrine can be suspended by a court if it 
has received an explicit executive mandate to this effect? But, as Justice 
Harlan points out, ‘‘whatever ambiguity may be thought to exist in the 
two letters from State Department officials on which the Court of Appeals 
relied . . . is now removed by the position which the Executive has taken 
in this Court on the act of state claim.’’*° In other words, even if it were 
reasonable-—as it most certainly was not—for the Court of Appeals to 
construe Executive action as equivalent to a Bernstein letter, this con- 
struction was not at all tenable after the Executive Branch entered the 
Sabbatino controversy with an argument in favor of applying the act of 
state doctrine. 

In passing, Sabbatino mentions that ‘‘[T]his Court has never had oc- 
casion to pass upon the so-called Bernstein exception, nor need it do so 


5 Pp. 416-420. 
6 Underhill v. Hernandez, 168 U. 8. 250, 252 (1897); quoted by Justice Harlan at 
p. 416. 1 Pp. 416-417. 


8 Pp. 418-419; Bernstein v. N.V. Nederlandsche-Amerikaansche Stoomvaart-Maat- 
schappij, 173 F. 2d 71 (2d Cir., 1949), digested in 44 A.J.I.L. 182 (1950); 210 F. ad 
375 (2d Cir., 1954), digested in 48 A.J.I.L. 499 (1954). 

»It is ‘at maximum’? because, according to the rationale of Sabbatino, it was 
unnecessary to apply the act of state doctrine to the Bernstein facts even without an 
Executive dispensation; a consensus condemned the racist basis of Nazi confiscations 
‘and the government whose acts were being appraised was no longer in existence. 
Therefore, Judge Learned Hand was not necessarily correct in deciding the first 
Bernstein case as he did, that is, as if a domostie court had no choice but to validate 
German acts of state so long as Judicial review had not been authorized by Executive 
mandate. See Bernstein v. Van Heyghen Freres Societe Anonyme, 163 F. 2d 246 (24 
Oir.), digested in 42 A.J.ILL. 217 (1948); 332 U. 8. 772 (1947). 

10 P, 420, 

11 E.g., seo persuasive argument to this effect developed by Lillich, ‘‘A Pyrrhie 
Victory at Foley Square: The Second Circuit and Sabbatino,’’ 8 Villanova Law Rev. 
155 (1968). 

12 See Brief for the United States as Amicus Curiae, filed in the Supreme Court on 
Sept. 10, 1968, in the ease of Banco Nacional de Cuba v. Sabbatino, 876 U. 8. 398 
(1964) (reprinted in 2 International Legal Materials 1009 (1963)). 
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now.’ 18 Jt need not precisely because the Executive has made no at- 
tempt to relieve a court from the normal obligation to apply the act of 
state doctrine. However, the Supreme Court clearly went out of its way 
to deprecate the teaching of Bernstein: 


It is highly questionable whether the examination of validity by the 
judiciary should depend on an educated guess by the Executive... . 
We do not pass on the Bernstein exception, but even if it were deemed 
valid, its suggested extension * is unwarranted.*® 


Certainly this undermining of the authority of Bernstein falls far short 
of a reversal, but it does disclose a judicial mood that appears favorable to 
a reconsideration, if not to a repudiation, of the Bernstein exception, given 
the opportunity. This gratuitous questioning of Bernstein in a setting 
where it was not really relevant to the outcome does function to warn the 
Executive to ponder the consequences of writing such a letter and invite a 
litigant to challenge its relevance should it ever be written.?° 

Therefore, it does seem reasonable to conclude that the Bernstein ex- 
ception to the act of state doctrine has been cast in some disrepute by 
Sabbatino. To the extent that this is correct, it is beneficial. The rôle 
of domestic courts is made more independent of executive will. The 
treatment of an act of a foreign government is made to rest upon judicially- 
created principles of deference and assertion instead of upon the Execu- 
tive’s ad hoc advice. The outright repudiation of the executive preroga- 
tive implicit in Bernstein, something that must await a direct test, would 
contribute to the goal of judicial independence for domestic courts in inter- 
national law cases. 

There are two reasons to highlight the willingness of the Sabbatino court 
to reproach the Bernstein precedent. First, because it runs counter to the 
general rationale of judicial abstention that is developed by the Sabbatino 
majority in support of the act of state doctrine. And, second, because the 
repudiation of Bernstein might be used as the opening wedge in an overdue 
attack upon the authority and validity of the principles enunciated in the 
Pink decision.” In Pink, the Supreme Court made some critical pro- 
nouncements about the duty of domestic courts to decide litigation before 
them so as to promote the foreign policy of the Executive. This duty took 
precedence over the parallel duty to apply domestic and international law 
to the controversy. This duty must be eliminated if domestic courts are 


18 P, 420. 

14 Refers to suggestion that act of state doctrine is only applicable to violations of 
international law if the Executive expressly requests the courts to refrain from passing 
on the question of validity. See Association of the Bar of the City of New York, 
Committee on International Law, A Reconsideration of the Act of State Doctrine in 
United States Courts (1959). 15 P. 436; see also note 9 above. 

16 E.g., Brief for the United States as Amicus Curiae, pp. 87-38: ‘f... a ‘Bernstein 
letter’ invoking the exception and waiving the act of state doctrine seems to have been 
issued only once, in the Bernstein case itself, so in practice the exception is an exceed- 
ingly narrow one. The circumstances leading to the State Department’s letter in the 
Bernstein case were of course most unusual.’’ 

17 United States v. Pink, 315 U. 8. 208 (1942); 86 A.J.I.L. 309 (1942), 
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to regain their proper rôle in international law cases, and this means that 
the thinking in Pink, if not Pink itself, must be rejected. 

But if the Bernstein letter cannot suspend the operation of the act of 
state doctrine, then it might appear that courts would never be able to in- 
quire into the legality of a contested act of a foreign government. If an ab- 
solute act of state doctrine is affirmed, then, regardless of whether the 
rationale stresses accommodating diverse systems of public order in inter- 
national society or internal constitutional requirements, an occasion for 
judicial scrutiny never arises. Therefore, it is important to investigate 
whether Sabbatino offers any new exceptions to substitute for the Bernstein 
exception, should it ever be fully eliminated. Because Sabbatino does 
offer grounds for exception, it can justly be hailed as a progressive decision 
from the point of view of the application of international law in domestic 
courts. . 

Sabbatino definitely does not formulate an absolute act of state doctrine. 
Courts are urged to pursue a flexible approach determining in each context 
whether the policies served by the act of state doctrine would, on balance, 
be served by its application to the facts of the particular controversy. 


Act of State Doctrine: Its Scope 


The Sabbatino decision enumerates no less than four occasions on which 
the act of state doctrine might not apply. First of all, the doctrine would 
not shield from judicial scrutiny a foreign governmental act alleged to be 
in violation of a rule contained in an international agreement or treaty 
binding upon the parties to the dispute. The act of state doctrine applies 
only to the review of foreign governmental acts that are said to be in viola- 
tion of rules of customary international law. This distinction between 
customary and conventional international law properly reflects the greater 
definiteness and mutuality of treaty obligations as compared to customary 
norms.18 

However, according to Sabbatino, there are, aside from the Bernstein 
precedent, three kinds of facts that might justify a court’s willingness to 
review a contested act of state by reference to rules of customary interna- 
tional law: first, where a consensus exists in support of the standard sup- 
plied by the rule of customary international law; second, where the case 
before the court has an unimportant bearing upon the conduct of foreign 
relations; and, third, where the foreign government whose act is being 
challenged is no longer in existence. These three broad grounds for ex- 
ception to the doctrine’s scope are offered as illustrative of the kinds of 
considerations that might make it inappropriate to apply the act of state 
doctrine, and do not purport to be the only such grounds. Sabbatino 
is in the mainstream of policy-oriented jurisprudence by virtue of Justice 
Harlan’s pointed insistence that the scope of the act of state doctrine must 


18 Rules of customary norms arise in an uncertain manner, there is no way to reform 
or repudiate their content, and there is a tendency not to regard their validity as de- 
pendent upon changes in the character of international society, however fundamental. 
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be determined from case to case by reference to ‘‘the balance of relevant 
considerations.’’ 1° 

The scope of Sabbatino’s version of the act of state doctrine is partly 
disclosed by the narrowness of the substantive holding: 


Therefore, rather than laying down or reaffirming an inflexible and 
all-encompassing rale in this case, we decide only that the Judicial 
Branch will not examine the validity of a taking of property within 
its own territory by a foreign sovereign, extant and recognized by this 
country at the time of suit, in the absence of treaty or other unambigu- 
ous agreement regarding controlling legal principles, even if the com- 
plaint alleges that the taking violates customary international law.* 


Crucial Section VI of the majority opinion in Sabbatino begins with 
this key sentence: 


If the act of state doctrine is a principle of decision binding on federal 

and state courts alike but compelled by neither international law nor 

the Constitution, its continuing vitality depends on its capacity to 

reflect the proper distribution of functions between the judicial and 

political branches of the Government on matters bearing upon foreign 

affairs.™ 
This statement summarizes the findings in Section V of the opinion that 
international law does not require domestic courts to apply the act of state 
doctrine, nor does the Constitution make its application mandatory. 
Nevertheless, the act of state doctrine does have ‘‘ ‘Constitutional’ under- 
pinnings,’’ which apparently means that it is an expression of the idea of 
separation of powers in the context of foreign affairs? The Executive 
Branch has been given exclusive responsibility for the conduct of foreign 
affairs. The judiciary must not allow its adjudications to interfere with 
the proper discharge of this responsibility. Hence, the act of state doc- 
trine is a jural device enabling the courts to refrain from reaching decisions 
that might in some way interfere with executive policy in matters of 
foreign affairs. The Bernstein exception conforms to this concept because 
it allows courts to suspend the act of state doctrine only when it becomes 
executive policy to encourage an adjudication on the merits of the com- 
plaint about foreign governmental action. 

The most intriguing aspect of Sabbatino’s treatment of the act of state 

doctrine is its stress upon the relevance of consensus among nations to the 
application of the doctrine: 


It should be apparent that the greater the degree of codification or 
- consensus concerning a particular area of international law, the more 


19 P. 428. 

20 Ibid. Cf. also the sentence on pp. 436--437 articulating the holding in narrow terms: 
‘t However offensive to the public policy of this country and its constituent states an 
expropriation of this kind may be, we conclude that both the national interest and 
progress toward the goal of establishing the rule of law among nations are best served 
by maintaining intact the act of state doctrine in thts realm of its application.’’ 
(Emphasis supplied.) 21 Pp. 427-428, 

22 P, 423; for an excellent interpretation of this aspect of the Sabbatino decision 
seo Henkin, ‘‘The Foreign Affairs Power of the Federal Courts: Sabbatino,’’ 64 
Columbia Law Rey. 805 (1964), 
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appropriate it is for the judiciary to render decisions regarding it, 
since the courts can then focus on the application of an agreed prin- 
ciple to circumstances of fact.# 


If consensus exists with respect to customary norms, then a court is not 
forbidden from considering an argument that the challenged acts of the 
foreign government violate international law. Without such consensus, 
the Court reasons, decisions made in the name of international law will 
probably be perceived as an assertion of national policy rather than as an 
authoritative decision of law.** In fact, a satisfactory explanation of the 
validity of rules of customary international law would seem finally to rest 
upon a continuing consensus in support of them. Sabbatino glimpses, 
although it stops short of an explicit statement to this effect, a connection 
between the reality of a legal obligation and its support by. an active 
consensus of nations. Justice White, in his dissent, seems confused about 
the significance of consensus, or its absence, to the existence of binding 
international legal obligations.*® His is the traditional view of legal 
obligation—the customary rule either exists or does not exist. The ex- 
istence of the rule is crucial, consensus irrelevant. How does one tell 
whether the rule exists? According to Justice White, one looks back at 
practice for evidence of a sense of obligation sustained over time. Justice 
White never informs us how a customary rule, once established, is repudi- 
ated. How does a social system that lacks a legislature change its rules to 
reflect shifts in the values of its actors? Recourse to consensus as a factor 
relevant to the existence of customary obligations provides a method by 
which to accommodate pressure for change in a social system as de- 
centralized as is international society. Such a method is essential for the 
maintenance of minimum international stability in a revolutionary period 
in international relations.?” 

Sabbatino makes it very clear that a domestic court that confronts a set 
of facts for which the rules are supported by a consensus is not bound to 
apply the act of state doctrine, nor, it should be added, is it instructed not 
to apply the doctrine. Sabbatino prescribes only that the presence or ab- 
sence of a consensus (with respect to the customary norm in issue) is a 
factor that a domestic court should take into account in the course of 
achieving the end product of judicial inquiry—what Justice Harlan so 
aptly calls a ‘‘balance of relevant considerations.’ Thus the most that can 
be said is that a future court might mention the existence of a consensus 
to justify its decision not to apply the act of state doctrine. If such a 
decision stems from such reasoning, it could constitute a refusal to apply 
the doctrine on the basis of an independent judicial inquiry without the 
receipt of any prior executive mandate in the form of a Bernstein letter. 
The act of state doctrine does not necessarily apply, then, to governmental 


23 P, 428, 34 Pp. 434-435, 

25 This point has been developed in greater detail elsewhere. Falk, ‘‘The Adequacy 
of Contemporary Theories of International Law—Gaps in Legal Thinking,’’ 50 Va. 
Law Rev. 231, 243-248 (1964). 26 Pp. 455-456, 

27 See Hoffmann, ‘‘International Systems and International Law,’’ in The Inter- 
national System 205 (Knorr & Verba eds., 1961). 
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acts performed with respect to a subject matter about which there is no 
significant controversy among nations as to the status and character of 
governing standards of international law. 

In the presence of diversity, the act of state doctrine performs a valuable 
function in international society. It allocates jurisdictional competence on 
the basis of a reciprocal pattern of deference by which national actors are 
given mutual assurance that their activity will receive universal respect if 
carried on within jurisdictional limits (simplified in the Sabbatino discus- 
sion to refer to the control of tangible property located within territory). 
Such deference g#fords with the facts of decentralization and ideological 
cleavage thaat in international society today. 

Sabbatin o intimates that a domestic court might properly be more 
ready to suspend the act of state doctrine if the dispute did not bear sig- 
nificantly on the conduct of foreign relations: ‘‘The less important the 
implications of an issue are for our foreign relations the weaker the justifi- 
cation for exclusivity in political branches.’’*® Evidently this, too, is a 
judicially determined rule that can be invoked and applied without await- 
ing prior executive intervention. This self-assertion by the courts advances 
the cause of judicial autonomy, although it does so at the expense of . 
internal deference, that is, deference by the judiciary to the wishes of the 
Executive. It is desirable to end this subordination of the law-applying 
function of courts to the diplomatic functions of the Executive.” Such 
subordination is inconsistent with the growth of habits of respect for inter- 
national law, as internal deference reinforces the idea that nothing takes 
precedence over sovereign discretion in the field of foreign relations. Is it 
not a central objective of international law to promote the acceptance of 
law as a source of limitation upon sovereign discretion? And are not 
domestic courts suitable arenas within which to give evidence of this ac- 
ceptatice? The rule of law in world affairs—a favorite rhetorical phrase 
in the speeches of our diplomats—is an idle pretense unless implemented. 
Just as the Connally Reservation dilutes our plea for the adjudication 
of disputes between nations, so uncritical deference by domestic courts to 
the political branches undercuts our more general commitment to work 
for the growth of law in world affairs. 

Sabbatino also suggests that if the foreign government no longer exists, 
as was the case when Bernstein was decided,™ then a domestic court might 
more reasonably refuse to apply the act of state doctrine. This seems 
sensible. The argument for reciprocal deference is reduced, if not re- 


28 Bee very good discussion in Lissitzyn, ‘‘International Law in a Divided World,’’ 
Int. Conciliation, No. 542 (1963), p. 1. ` 

29 P, 428; such a conclusion takes account of most of the considerations mentioned 
by Justice White in his complaint that the majority is too rigid and deferential in its 
delimitation of the separation of powers. Pp. 461-472. 

80 For a clear statement of the opposite position see Cardozo, ‘‘ Judicial Deference to 
State Department Suggestions: Recognition of Prerogatives or Abdication to Usurper?’’, 
48 Cornell Law Q. 461 (1963). 

81 And so, presumably, either Bernstein court might have taken this factor into ae- 
count as part of a decision to refuse application of the act of R doet: 
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versed, by the replacement or disappearance of a government in a foreign 
country, especially since non-existence often is coupled with a repudiation 
of the government whose act is now being challenged before a domestic 
court. It is quite probable that either the acting government has disap- 
peared altogether or it has been replaced by one with a radically different 
political orientation. In such a situation, it might turn out to be more of 
an affront to the present government to apply as law the acts of its 
predecessor than to refuse to do so.”? Sabbatino properly deems this factor 
relevant to the availability of act of state and hints, at least, that such a 
consideration might have liberated the Bernstein cour; without the per- 
mission of the Executive. 

These grounds for refusing deference to a foreign governmental act are 
not made to appear exclusive or determinative in the Sabattino opinion. 
They are enumerated as considerations that a domestic court should prop- 
erly take into account when the application of the act of state doctrine 
is challenged by a litigant. It is important to realize this. A domestic 
court shall regard the presence of one or more of these three circumstances 
—consensus, unimportant bearifig on foreign relations, non-existence of 
the acting government—as entering into ‘‘the balance of relevant con- 
siderations.” Other matters could presumably also enter the balance. 
Therefore, there are no rigid guidelines laid down as to when a court 
should refrain from applying the act of state doctrine. What is plain, 
however, is that the Supreme Court took pains to develop a non-absolute 
version of the act of state doctrine and to suggest that a decision not to ` 
apply the doctrine could be achieved by judicial inquiry unaided by ex- 
ecutive guidance. I regard this as very crucial for an understanding of 
Sabbatino: the rationale of act of state, as we shall see, rests heavily on 
judicial deference to executive prerogatives in the.area of foreign affairs, 
but the specific application of the doctrine depends upon an independent 
process of judicial decision-making. Such a distinction makes it possible 
to reconcile functional deference with the achievement of judicial inde- 
pendence. Justice Harlan’s opinion maintains a subtle balance between 
judicial self-restraint and judicial self-assertion. _ 

In view of this conception of act of state, why does the balance of 
relevant considerations lead the Supreme Court to insist upon application 
of the doctrine to the Sabbatino facts? Several reasons are outlined in 
the majority opinion. 

First, no consensus exists to support the relevant rules of international 
law. Second, the dispute is deeply embedded in foreign relations. And, 
third, the government whose act is challenged remained fully in existence 
at the time of the suit. The opinion also considers such other possible 
grounds for the non-application of the act of state doctrine as the hostile 
state of Cuban-American relations and the appearance of the Cuban Gov- 
ernment in the litigation as a plaintiff taking advantage of its own act of 


82 This would be especially so if the-forum state and the new government were both 
strongly opposed to giving effect, if at all possible, to the acts of the predecessor gov- 


ernment. 
“hy 
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state. Justice Harlan’s opinion concludes that neither of these latter two 
circumstances is an appropriate basis upon which to upset the balance of 
relevant considerations. Hence, the Sabbatino facts are within the proper 
scope of the act of state doctrine. Note that the first three reasons for 
making an exception to the act of state doctrine are regarded as good 
reasons, but their relevance is rejected because they do not apply to the 
Sabbatino facts. In contrast, the last two reasons are viewed as bad 
reasons for making an exception to the doctrine, although the Sabbatino 
facts exhibit their relevance. 

Of course, the most controversial aspect of Sabbatino involves the de- 
termination that no consensus exists to support those rules of international 
law that condemn a confiscatory and discriminatory taking. The objec- 
tions to this conclusion exist on three levels, each of which is mentioned 
in Justice White’s dissent. On the first level, the facts of dissensus are 
disputed; evidence can be collected to show widespread support for some 
measures of compensation as a mandatory part of expropriation valid under 
international law. On the second level, the identification of relevant rules 
is contested. The Sabbatino majority is rather vague about just what 
are the customary rules that lack a supporting consensus. In contrast, 
Justice White is very specific about contending that a discriminatory and 
retaliatory taking of foreign-owned property is prohibited by rules that are 
supported by a consensus of nations reflected both in their practice and 
doctrinal pronouncements. It makes a great deal of difference whether 
one is denying a consensus for the rule that ‘‘prompt, adequate, and ef- 
fective compensation’’ must accompany a valid expropriation rather than 
for the rules that prohibit discrimination against the nationals of one 
country or forbid a confiseatory expropriation in which no compensation 
at all is offered. The Sabbatino majority does not seem sensitive to the 
importance of identifying rather specifically the customary norms that are 
in issue. Judge Waterman, in the Circuit Court of Appeals, was very 
careful to state his holding in terms far narrower than those used by 
Judge Dimock to void Castro’s expropriation in the District Court. It 
might be argued that Sabbatino should have affirmed the decision of the 
Circuit Court, substituting its rationale for exceptions to act of state 
deference for Judge Waterman’s strained and misguided conclusion that 
the Executive had written, in effect, a Bernstetn letter. 

Finally, on the third level, the argument is made that even if there is 
no consensus to support the rules, nevertheless such a taking should be 
struck down because it violates customary international law as established 
by authoritative and unrepudiated precedents. The pros and cons of this 
dispute are difficult to assess. I would incline to agree with the Sabbatino 
majority that the protection of foreign investment is a subject about which 
there is such salient conflict that it is not one in which domestic courts 
are capable of positing authoritative standards. Let it be clear that the 
explicit holding makes reference to the capacity of domestic courts and not 


a8 Banco Nacional de Cuba v. Sabbatino, 307 F. 2d 845, 864 (1962); 56 A.J.I.L. 1085 
(1962). 
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to the status of the customary norms. All that Sabbatino says is that a 
domestic court is not an appropriate forum to apply a rule of customary 
international law unless that rule is supported by a consensus at least 
wide enough to embrace the parties to the dispute. Such judicial self- 
restraint may not be appropriate if the forum is an international tribunal 
entrusted with competence by both sides, but for a domestic court the 
situation is different. The appearance of impartiality is as important to 
the formulation of authoritative law as is the actuality of impartiality. 
The consequence is that a domestic court, however manfully it struggles to 
achieve impartiality, will not be able to render an authoritative judgment 
when the adjudication requires it to decide whether the forum state or 
the foreign state is correct about its contentions as to the content of custom- 
ary international law. The act of state doctrine, in the absence of a firm 
agreement on the rules of decision, acknowledges this incapacity of domestic 
courts. : 

If a domestic court were to pass upon the over-all validity of the Cuban 
expropriation, it could reach one of two unsatisfactory results. Either it 
could hold the expropriation illegal and render a decision that would be 
perceived as nothing more than an expression of national interest, or it 
could find the expropriation legal and gravely compromise the diplomatic 
posture of the United States. Sabbatino’s dual concern for judicial inde- 
pendence and for executive-judicial harmony made this an unacceptable 
dilemma, 

Justice White’s dissent rejects this entire line of analysis. He argues 
that a consensus exists to support relevant norms of customary international 
law, but that even if it does not, a domestic court is always capable and 
obliged to apply international law. The unacceptability to one’s ideological 
adversaries of a decision is not, the dissent contends, a relevant reason for 
restraint.” If the rule exists, then international law is promoted by ap- 
plying it to settle a legal controversy. On the issue of judicial inter- 
ference with executive policy, Justice White has this to say: 


I would not disregard a declaration by the Secretary of State or 
the President that an adjudication in the courts of the validity of a 
foreign expropriation would impede relations between the United 
States and the foreign government or the settlement of the controversy 
through diplomatic channels. But I reject the presumption that these 
undesirable consequences would follow from adjudication in every 
case, regardless of circumstances. Certainly the presumption is in- 
appropriate here.** 


This excerpt discloses much about Justice White’s view of Sabbatino. 
In the first sentence, one wonders whether Justice White wants to dis- 
tinguish a declaration by the Solicitor General, the Deputy Attorney Gen- 


%4 This argument is most persuasive if the holding is fashioned in the narrow form 
adopted by Judge Waterman in the Circuit Court of Appeals. Cf. Justice White’s 
emphasis on the fact that the Cuban decree ‘‘is alleged not only to be confiseatory but 
also retaliatory and discriminatory. ...’’ P. 459. 

a5 P. 462. 
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eral, and an Assistant Legal Adviser from that of the President or Secre- 
tary of State. Why? Surely these high officials speak for the Executive 
Branch with sufficient authority. In Sabbatino they did speak, although 
the dissent could maintain that since their declaration was based on a 
general doctrine of separation of powers, and as it proceeded ‘‘regardless 
of circumstance,” its directive should not have received judicial acquies- 
cence. 

The second sentence in the excerpt from Justice White’s dissent is 
either an echo of the majority opinion or a misunderstanding of it. Jus- 
tice Harlan’s opinion expresses as much dissatisfaction with an abstract 
and mechanical notion of act of state as does Justice White. In fact, the 
majority, as we have discussed, details an approach based on the ‘‘balance 
of relevant considerations.” It emphasizes the absence of a consensus in 
support of customary norms of international law applicable to foreign 
investment in reaching its conclusion that internal deference (judiciary to 
Executive) "ë is appropriate here, especially so in view of the executive 
intervention to urge upon the Supreme Court the application of the act of 
state doctrine. In ‘contrast, Justice White regards internal deference as 
inappropriate here. First of all, the Executive has already contended in 
formal diplomatic notes that Castro’s expropriations violate international 
law. And furthermore, a decision on the merits by a domestic court, even 
in the unlikely event that it comes to the conclusion that the expropriation 
earried out by Cuban Law No. 851 is legal, is not going to cause the 
Executive ‘‘greater embarrassment’? than does the Sabbatino rationale 
that there exist no ‘‘widely accepted principles to which to subject the 
act.’’5™ Except on the issue of embarrassment to the Executive, however, 
the alternative of deference or substantive judgment is not equivalent. 
For Justice White considers a judgment on the merits, while not en- 
dangering legitimate executive interests, to possess the great advantage of 
giving a litigant his day in court. Justice White puts the choice this way: 
“As to potential embarrassment, the difference is semantic, but as to de- 
termining the issue on its merits and as to upholding a regime of law, the 
difference is vast.’’ 3 

The dissent analyzes the situation without revealing any awareness of 
the distinctive character of international law as a legal order. Most spe- 
cifically, Mr. Justice White does not appear ‘sensitive to the constraints 
placed upon domestic courts by their dependence upon the horizontal 
mechanisms of international law. Without adequate central legal institu- 
tions of interpretation and enforcement, the area of consensus and common 
interests sharply restricts the domain of effective international law. The. 
Sabbatino decision is partly significant because its seems to appreciate this 
limiting condition, although it undermines this appreciation to some extent 
by relying so heavily upon an argument favoring judicial deference to 
executive action, instead of trying to justify United States deference to 
Cuban action. 


26 External deference: forum-state-to-foreign-state. 
27 P, 465. 38 Pp. 465-466. 
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Sabbatino’s Rationale 


Prior discussion has indicated that the Sabbatino decision, despite its 
many virtues, rests upon.two unfortunate characteristics. First, it over- 
generalizes the customary norms at stake to be apparently conterminous 
with the entire law of foreign investment and, thereby, forfeits the op- 
portunity to suspend the operation of the act of state doctrine by narrow- 
ing the norms at issue to those prohibiting discriminatory and confiscatory 
taking. Second, it rests the argument for the act of state doctrine princi- 
pally upon separation of powers (internal deference) rather than upon 
conflict of laws (external deference). Although these criticisms have been 
made in passing already, it is important now to examine the case for and 
against separation of powers as the principal basis of decision. 

Justice White rejects the relevance of the separation of powers analysis 
to the Sabbatino situation. Instead, he emphasizes that the act of state 
doctrine is best understood and used as a doctrine in the conflict of law 
that has arisen to affirm the territorial sovereignty of national actors.°* 
His opinion argues that the act of state doctrine is an American equivalent 
to the rule ‘‘adopted in virtually all countries, that the lex loct is the law 
governing title to property.’’*? The dissent connects up the deference 
implicit in the act of state doctrine with the need for comity and reciprocity 
in the international legal system: 


Where a clear violation of international law is not demonstrated, I 
would agree that principles of comity underlying the act of state 
doctrine warrant recognition and enforcement of the foreign act.‘ 


Such a statement is tantamount to saying that where authoritative stand- 
ards are not available, then the logic of a horizontal legal system requires 
validating the separate legal claims of each unit within its spatial sphere 
of competence. This does seem to be the most persuasive rationale for the 
act of state doctrine. 

Unfortunately, the majority opinion rests its case for the act of state 
doctrine almost entirely.upon its internal aspect, that is, as an appropriate 
technique for the allocation of competence between the Executive and the 
judiciary when the subject matter of litigation touches upon foreign affairs. 
But, as the dissent demonstrates, this is a rather shaky justification for 
deference when adopted in the form of a general principle rather than as 
a possible outcome of a case-by-case analysis. Justice White points out 
that quite often a judicial appraisal of foreign governmental acts would not 
be inconsistent with the proper discharge of executive function in the field 
of foreign affairs.* It is not very convincing to contend, Justice White 
suggests, that an appraisal of legality is, in general, likely to be embarrass- 
ing for the Executive. If international law is to be an important source 
of law, then its application should not be subordinated by domestic courts 


39 Pp. 444-460, 40 P, 445, 

41 P. 458, ` 

42 Of course, the majority opinion leaves room for such an exception where a court 
deems it apt. 
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to hypothetical political considerations. For this reason, the emphasis 
upon the internal aspect of deference seems to be unnecessarily deprecatory 
of the rôle of domestic courts in the field of international law. 

Justice White is arguing somewhat against an imaginary adversary. 
The majority concedes most of what he is purporting to argue against. 
As we have said, Justice Harlan does not regard deference as automatic 
or as dependent upon executive mandate. Justice White’s complaint 
would be more apposite if it were restricted to the case at hand: why 
defer in Sabbatino? The majority, despite its language about a balance 
of relevant considerations, does not investigate very carefully the reasons 
why a court should defer to the Executive in the Sabbatino setting. A 
clearer, stronger case for deference could be made by reference to the 
dependence of international society upon patterns of mutual respect for 
territorial law. Such an argument is persuasive with regard to the 
Sabbatino facts unless the dispositive issue is narrowed beyond expropria- 
tion in general to the discriminatory and confiscatory quality of this par- 
ticular expropriation. 


II. FEDERAL AUTHORITY 


Less celebrated, but not less significant, is the attempt of Sabattino 
to clarify the basis and extent of Federal authority in the field of inter- 
national law. The decision strongly affirms the unified control of the 
central Government, as expressed through the Supreme Court, over the 
interpretation and application of international law by domestic courts, 
whether they be State or Federal. Such an affirmation is very important 
to make in a federal system such as our own. Without it, there is an 
element of uncertainty and non-uniformity introduced into the process of 
giving domestic effect to international obligations that hampers the ca- 
pacity of a state to participate effectively in international society. 

Professor Henkin has written so well on this aspect of Sabbatino that 
it is only necessary here to state the conclusions reached by the decision 
in their bare outline.*? Sabbatino confirms Federal authority to establish 
uniform standards binding on lower courts, whether State or Federal, 
with respect to the application of international law.: This conclusion 
eliminates the suspicion that Erie v. Tompkins might to some extent re- 
quire Federal courts to follow State law in international law cases. 
Sabbatino also makes it plain that the application of international law by 
State courts is a Federal matter to which the supremacy principle applies. 
This is obviously a sensible result. The United States can best participate 
in the international legal system as a single political unit, not as an as- 
semblage of fifty sub-units, each having its own sphere of competence. 
However, every rose bush has its thorns. The centralization of Federal 
control facilitates the use of domestic courts as vehicles for the pursuit 


48 Henkin, note 20 above. 

44 Pp. 425-427; Hrie R. Co. v. Tompkins, 304 U. 8. 64 (1938); see Jessup, ‘The 
Doctrine of Hrie Railroad v. Tompkins Applied to International Law,’’ 33 AWJ.I.L, 740 
(1989). 
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of national policy objectives. In that sense, courts are made more vulner- 
able to pressures for conformity to the national will than if each were 
subservient to the more local policies operative at the State level. 


ITI. Access to Domestic Courts 


Sabbatino holds that the severance of diplomatic relations does not affect 
the access of a foreign sovereign to a domestic court in the rôle of a 
plaintiff. Thus the Supreme Court refuses to adopt the Cibrario prece- 
dent as guidance for the treatment of a government with which the United 
States has broken diplomatic relations. It will be remembered that Crbrario 
dealt with a claim of access to a New York State court put forward by the 
unrecognized Soviet government;** in a companion case, Wulfsohn v. 
Russian Socialist Federated Soviet Republic, the same court held that the 
Soviet government, although unrecognized, could nevertheless bar prose- 
cution against itself by an appeal to the doctrine of sovereign immunity.“ 

This conclusion seems sensible. A foreign government should be able to 
have recourse to a domestic court so as to obtain an adjudication of its 
legal rights. Maximum recourse is consistent with the wider international 
effort to encourage reliance upon third-party procedures to obtain the 
peaceful settlement of international disputes. It is also expressive of a 
policy of making the work of domestic courts in the international law field 
as independent as possible of the vagaries of foreign relations. An Ameri- 
can court should adjudicate a legal controversy between litigants without 
reference to the state of Cuban-American relations or to the locus of the 
forum within the territory of the United States. Such an adjudication 
emphasizes the supra-national quality of the rules of international law 
and indicates that national courts are institutions within the international 
legal system rather than servants of the national political will.” 

Sabbatino, perhaps to avoid questioning old precedents, rests its con- 
clusions too heavily upon the distinction between severance of diplomatic 
relations and non-recognition of a foreign government. Mr. Justice Har- 
lan writes for the majority that 


the refusal to recognize has a unique legal aspect. It signifies this 
country’s unwillingness to acknowledge that the government in ques- 
tion speaks as the sovereign authority for the territory it purports to 
control. 


Furthermore: ‘‘Political recognition is exclusively a function of the Ex- 


45 Pp. 408—412, 437-488. 

48 Russian Socialist Federated Soviet Republic v, Cibrario, 285 N.Y. 255 (1923). 

47 Wulfsohn v. Russian Socialist Federated Soviet Republic, 234 N.Y. 372 (1923). 

48 This orientation also tends to reduce the relevance of the national locus of the 
forum to the outcome in a domestic court. Uniformity of Judicial outcome is, of 
course, an ideal nowhere attained at present. Its closer approximation is an im- 
portant aspect of the over-all commitment to the development of a universal system 
of legal order. And its explicit denial in the name of national values is a regressive 
acceptance of sovereign precedence in world affairs, i 
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ecutive.’’*® Such language makes the outcome depend upon a doctrinal 
rather than a functional allocation of competence between Executive and 
judiciary. The Executive is just as much in charge of severance as of non- 
recognition, and the two modes of response to disfavored foreign govern- 
ments may be pursued for identical reasons. There is no reason to treat 
Mao’s China differently from Castro’s Cuba in United States domestic 
courts merely because one government is unrecognized whereas diplomatic 
relations with the other have been severed. 

It would seem preferable to stress the executive competence to resolve 
judicial doubts about the facts of foreign governmental control. Thus, 
if a civil war is going on in a foreign country, the court might obtain 
guidance from the Executive as to which government is in control of what. 
If the factual existence of a foreign government is not in doubt, then 
there is no more justification to deny access to an unrecognized government 
than to a government with which we have broken diplomatic relations. 
The Cibrario rule implies that it is a favor to gain access, implying that the 
availability of an international law solution should depend on a prior 
record of friendship and good behavior between the forum state and the 
plaintiff state. It is important to persuade all states, whether friend or 
foe, to develop good law habits in foreign relations. One way to dramatize 
this point is to make clear that access to our tribunals is quite compatible 
with otherwise hostile political relations. 

Sabbatino decided that a judicial determination of reciprocity was an 
unwise condition precedent to access. It refused to extend the approach 
developed in Hilton v. Guyot to deal with the conclusiveness of foreign 
judgments to a situation in which the foreign government sought access 
as a plaintiff.°° Sabbatino correctly pointed out that 


Re-examination of judgments, in principle, reduces rather than en- 
hances the possibility of injustice being done in a particular case; 
refusal to allow suit makes it impossible for a court to see that a 
particular dispute is fairly resolved.™ 


However, this assessment does not argue the complex case of how to balance 
the particular against the general claims of access to domestic courts. The 
opinion is quite correct to suggest how difficult it would be for a court to 
resolve the issue of reciprocity. The merits and difficulty of executive 
scrutiny are not considered. Perhaps they should be, as this might be an 
appropriate occasion for the reliance of the judiciary upon an executive 
conclusion in an international law case. 
Sabbatino mentions that 


The freezing of Cuban assets exemplifies the capacity of the political 
branches to assure, through a variety of techniques ... that the na- 


49 P. 410; and see footnote 12, p. 411, which calls attention to the literature that has 
eriticized the preclusion of even unrecognized governments from access to our domestic 
courts; as with Bernstein, here, too, there is evident, at least, a judicial willingness to 
reconsider. The indication of this willingness is a signal worth noting. 

50 Hilton v. Guyot, 159 U. 8. 113 (1895), 

561 P. 412. 


1964] THE COMPLEXITY OF SABBATINO 951 


tional interest is protected against a country which is thought to be 
improperly denying the rights of United States citizens.* 
Thus, even if the plaintiff government is- permitted access and wins the 
controversy, the Executive is still in a position to deny the fruits of the 
litigation to the victor. This executive capacity indicates the difference 
between adjudication and diplomacy, and it is a risk that even the most 
inexperienced foreign government must realize when it goes to the trouble 
and expense of initiating litigation. Even if no money is collected, how- 
ever, the favorable outcome is a valuable asset. It provides the foreign 
government with an impartial determination that its contention, which 
often extends beyond the adjudicated controversy, is correct. Such sup- 
port may have immediate psychological value and it is almost certain to be 
taken into account if a general political settlement is reached in the future. 
The prerogative of the Executive to freeze foreign assets illustrates the 
continuing dependence of international society upon the primitive sanc- 
tion-remedy of self-help. The remedy is primitive because its application 
is self-determined by a party to the dispute, making its appropriateness 
hinge upon the over-all validity of the claim. It also is primitive because 
its coercive nature suggests the extent to which international society toler- 
ates the use of coercion other than outright military violence in the course 
of settling an international dispute. Such an imperfect system of legal 
order is an almost inevitable consequence of the absence of compulsory 
procedures of peaceful settlement in international society. This absence, 
in turn, expresses the fact that national actors retain predominant control 
over the outcome of international disputes, and have yielded only marginal 
competencies to international institutions. As long as this is the case, 
there are bound to be sharp limits imposed upon the opportunities for 
developing universal procedures and standards to deal with disputes among 
nations. Jn recognition of these limits, ideas of reciprocity and mutuality 
emphasize the dependence of international society upon horizontal forms 
of international legal order. 


IV. AFTERMATH 


It is almost certain that Sabbatino will become a landmark decision in 
the field of international law. It will be hailed. It will be condemned. 
Of course, time must intervene before its over-all impact upon the de- 
velopment of international law can be accurately discerned and appraised. 
It is not too early, however, to praise Sabbatino for achieving the qualities 
of distinction that Dylan Thomas commended to the poet: ‘‘The best 
craftsmanship always leaves holes and gaps in the works of the poem so 
that something that is not in the poem can creep, crawl, flash or thunder 
in, 32 58 
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EDITORIAL COMMENT 
NEW PERSONALITIES TO CREATE NEW LAW 


The search for a new international law has led the United Nations 
General Assembly to create a new body to prepare the way for its formula- 
tions In the guise of a ‘‘Special Committee on Principles of International 
Law Concerning Friendly Relations and Co-operation among States,” 
jurists representing states selected by the President of the General As- 
sembly will take their places in August, 1964, at the first session in Mexico 
City. The task set for the Committee is preparation of a report for the 
purpose of the progressive development and the codification of the four 
principles designated by the 17th Assembly as of priority concern so as 
to secure their more effective application.? The report will be presented 
to the 18th General Assembly in November, 1964, and will be referred to 
the Sixth Committee for consideration and possible drafting of a resolu- 
tion designed to affect the whole course of international law. 

Through the process established by the General Assembly there is in the 
making a new source of international law, designed by its proponents to 
go beyond codification. This source, in the view of many of its pro- 
ponents, is to facilitate development of completely new law. In this view 
the International Law Commission has proved its incompetence to move 
quickly and to develop law imaginatively. Its character as a group of 
scholars remote from political life favors performance of its function as 
codifier of existing principles, but this very lack of political experience 
among most of its members is thought to deprive it of the wisdom neces- 
sary to development. While some states do not share this attitude toward 
the International Law Commission, strong pressure from the states in 
developing areas for review and development has required acceptance of 
this new effort to adjust Jaw to current conditions, lest it be thought that 
the long-established states are prepared to accept no change in con- 
temporary law. 

The character of the Special Committee is suggested by the men who 
compose it. Though the resolution creating the body recommends that 
jurists be designated by the states represented, the emphasis is upon 
selection of men of political acumen as well as legal training. This is made 
evident by the mode of selection. Jurists are not chosen.as individuals. 
States are named as members of the Special Committee, and they in turn 
choose their representatives, subject only to the recommendation that they 
appoint jurists ‘‘in view of the general importance and the technical 
aspect of the item.’’ The debates leading up to the resolution make clear 
beyond doubt that for most of the participants, emphasis is upon polities, 


1 See General Assembly Res. 1966 (XVIIL), Dec. 16, 1963. 
3 See General Assembly Res. 1815 (XVII), Dec. 18, 1962, 
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not existing law. Foreign office lawyers were favored by many speakers, 
and professors were specifically downgraded by some as being remote 
from political reality. 

With the resolution as his guide, and in lengthy consultation with the 
various political groupings within the United Nations, the President of the 
General Assembly chose the states to be members of the Special Committee. 
In language reminiscent of that of the Statute of the International Court 
of Justice, the resolution admonished selection of members ‘‘in considera- 
tion of the principle of equitable geographical representation and the 
necessity that the principal legal systems of the world should be repre- 
sented.’ The President has selected in implementation of the resolution 
the following states as members: Afghanistan, Argentina, Australia, 
Cameroon, Canada, Czechoslovakia, Dahomey, France, Ghana, Guatemala, 
India, Italy, Japan, Lebanon, Madagascar, Mexico, The Netherlands, Ni- 
geria, Poland, Rumania, Sweden, the U.S.S.R., the United Arab Republic, 
the United Kingdom, the United States of America, Venezuela and Yugo- 
slavia.* 

The Special Committee is much larger than had been anticipated by 
several of the states accepting the resolution, for these had expected the 
group to be a small working committee. Nevertheless, the President felt 
impelled by demands for seats from the African, Asian and Latin Ameri- 
can states to make the committee large enough to include a representative 
group from each region. The result is the group of twenty-seven, in- 
cluding, in addition to the permanent members of the Security Council 
(exclusive of China), strong representation from the developing regions of 
the world. 

The individuals appointed by the member states are largely the repre- 
sentatives or deputy representatives of these same states on the Sixth 
Committee, although there are some exceptions in the person of members 
of legal departments of foreign offices and a few law professors. As a 
result of the nominations, the selection process has established a Special 
Committee composed of individuals with the precise qualifications desired 
by most of those who supported it, namely, a combination of legal knowl- 
edge permitting manipulation of legal techniques and political acumen 
tied through employment relations to foreign offices. Since many of its 
members are their states’ representatives on the Sixth Committee, the 
Special Committee becomes, in effect, a cross section of the Sixth Com- 
mittee differing from its parent only in two features: it is about one 
quarter the size, and its members will be able to spend full time on the 
problems before the committee during its sessions. This latter point is 
important for several of the small states since, during New York sessions 
of the General Assembly, the Sixth Committee delegates often bear heavy 
delegation responsibilities and sit on several committees concurrently. 

The first year’s agenda’ for the Special Committee continues the four 

8See J. N. Hazard, ‘‘The Sixth Committee and New Law,” 57 A.J.LL. 604-618 
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items chosen by the 17th Assembly for a 1964 report, but more is in view 
for later years. Resolution 1966 (XVIII) placed on the agenda for dis- 
cussion by the 19th Assembly three additional items. Judging by experi- 
ence with the four items currently before the Special Committee, the three 
additional items will be made the subject of a general debate within the 
Sixth Committee at the 19th Assembly in which the delegates of all Member 
states of the United Nations will seek to orient the items in the political 
scene as each understands it. Subsequently, with a record setting forth in 
general terms the hopes and fears of Member states as to the direction in 
which law should move and the evils that must be avoided, the Sixth Com- 
mittee will obtain from the General Assembly a resolution placing the three 
additional items on the agenda for report by the Special Committee. In 
this way the four original items will become seven, and presumably the 
process will be continued until the Special Committee will be asked to 
report on a considerable number of topics. Czechoslovakia proposed at 
the outset of the debate in the 17th Assembly that these be nineteen,*® 
and if history is to repeat itself, this proposal will be heard again, for 
the Eastern European countries are known for the tenacity with which 
they hold to basic themes, even though outvoted repeatedly. 

The Secretariat of the United Nations, as requested by the resolution 
of the General Assembly, has been bringing together materials requested in 
aid of the Special Committee. Background documentation prepared for 
the 18th Assembly * has been reissued in expanded form, and the com- . 
ments of governments sought for the 18th Assembly and published at the 
time® are being gathered anew. The practice of the United Nations, 
which is extensive, has also been requested from the Secretariat, although 
a small staff and the short time available has delayed completion of the 
materials. Background documentation takes the form of texts relating 
to the four priority items currently before the Special Committee. These 
are selected not only from treaties, multipartite conventions, and judicial 
decisions of international tribunals, but also declarations of states and 
even proposals of non-governmental bodies such as the International Law 
Association, the ‘‘Hudson Committee’’ on the International Law of the 
Future and the First World Conference on World Peace through the 
Rule of Law. 

By virtue of the documentation, emphasis is upon precedent, at least to 
the extent that it must be examined as a starting point for development. 
The fact that the representatives on the Special Committee are jurists 
reinforces the concept of development from precedent rather than bold 
initiation of new formulae without reference to the past. The ‘‘break- 
through’’ technique of the natural scientist in which startling new dis- 
coveries come when old formulae and techniques are discarded is not easy 


6See U.N. Doe. A/0.6/L505, Oct. 26, 1962, 

Tee U.N. Doo. A/C.6/L537, Oct. 30, 1963. 

8 See U.N. Doc. A/0.6/L537, Rev. 1, March 28, 1964. 

9 Ree U.N. Docs. A/5470, Aug. 7, 1963, and Add, 1, Sept. 6, 1963, and Add. 2, Sept. 
26, 1963. 
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for men with legal training to adopt. This is so even when the in- 
novators desire to start afresh in a world in which the epoch of colonialism 
has ended, and where the epoch not only of independence but of radical 
social and economic change has begun. 

Perhaps such ‘‘break-throughs’’ are not necessary to satisfy most of 
the men pressing for change. Many of these hold philosophical views 
that permit them to see novelty in a legal system even though there persists 
in it a familiar pattern of legal norms. For them the social end pursued 
by the system, and not its terminology or techniques, creates its character. 
I£ this be the view held by proponents of innovation seated upon the 
Special Committee, agreement will not be difficult, for change will take 
place within established patterns and will not create unrecognizable 
norms. The new features will be in new attitudes relating especially to 
the respect to be accorded to Asian and African states. Such attitudes 
are already accepted by most of the long-established states, and it remains 
only to spell them out in such a manner that Asians and Africans are 
satisfied that they are now beyond challenge. 

But the philosophically minded group is not the only one demanding 
innovation. Another group professes to discard legal norms established 
before the coming into effect of the United Nations Charter, unless there 
has been a chance to review these norms and to accept them anew. While 
such a position can be supported with some logic in a fast-changing social 
- order, it presents obvious practical difficulties. The first is of time. To 
review the entire body of pre-1945 norms to determine their adequacy 
to modern conditions would require a conference of infinite duration. 
The conferences on the law of the sea have demonstrated the painstaking 
negotiations necessary to complete a convention. While such a conference 
or series of conferences was in contemplation or preparation, years would 
elapse during which no state could be sure of the acceptability of tra- 
ditional rules. 

The second objection to the discard of norms unless accepted on review 
lies in the problem of majorities. Vos popult, vor Dei is a favorite cry of 
the demagogue, but the function of the law has long been not only to re- 
spond to the demands of the majority but to protect the minority as well. 
This is true both on the domestic and the international scene. During a 
transitional period, while emotions still run strong, and when a near 
majority, if not an absolute majority, of states have not yet tried out in 
practice the norms of the past that can suit their needs, a quick vote 
based on principle alone could throw out the baby with the bath. 

International social order, and hence peace, needs for its support 
recognition of a presumption that the old rules stand until specifically 
overruled by thoughtful action of an experienced community of states 
rather than a presumption that no norm enunciated prior to 1945 has 
force unless specifically reaffirmed subsequent to Charter ratification. 

The new Special Committee can be, in the view of many jurists, a 
major factor in balancing the new with the old. This is true by virtue 
of its membership and its procedures. Its membership has been estab- 
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lished to represent both new and old states. Its personnel has been chosen 
to present men who can strike a balance between the seemingly endless 
deliberation of the scholars on the International Law Commission and the 
quick judgment of diplomats functioning within the resolution-oriented 
General Assembly. Yet, balancing issues creates problems. Proceedings 
cannot but become a contest between opposing views, and herein lies the 
difficulty. 

Can the representatives on the Special Committee or, more accurately, 
the foreign offices they represent, accept the adversary process as a means 
of discovering a truth beneficial to all, or will they insist on making the 
Special Committee a forum for debate designed to achieve no solution but 
to strike a blow for one or another side? In short, will the Special Com- 
mittee become a jousting field in the battle of books or a forum conse- 
crated to the achievement of compromise and peace? 

The very choice of the committee’s title ‘‘Special Committee ... on 
Friendly Relations and Co-operation’’ suggests that the majority of the 
Members of the United Nations want their Special Committee to resolve 
disputes rather than joust. Yet, the four items given priority by the 
resolution in development of law have histories replete with combats. 
Each item has been used to tease or even to lash a political opponent. 
Let us consider them in turn. 

(1) States shall refrain in their international relations from the threat 
or use of force against the territorial integrity or political independence 
of any state, or in any other manner inconsistent with the purposes of the 
United Nations: 

The Sixth Committee’s rapporteur 1° informs his readers that some 
representatives doubt that it is desirable or feasible to formulate a com- 
plete definition of the prohibition of the threat or use of force. Op- 
ponents of definition state that military force is now almost outmoded, 
and there has emerged economic and political force which is sometimes 
more dangerous to developing countries than military force. Some note 
that force, while still military, is now often exercised by irregular forces 
or armed bands operating from bases within other states that tolerate 
their presence. Some see the arms race as pressure. Some doubt that a 
line can be dawn today between international and national relations, since 
a revolting group can claim statehood and any threat against it could be 
considered ‘‘international.’’ Some note the failure of the United Nations 
to define aggression after many years and see no hope of success with the 
Special Committee. 

(2) States shall settle their international disputes by peaceful means 
in such a manner that international peace and security and justice are not 
endangered : 

This principle has to run the gamut of states which refuse to accept 
international adjudication in resolution of disputes and prefer to rely upon 
diplomatic negotiation as the means of peaceful settlement. Small states 
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in the Sixth Committee have rejected diplomatic negotiations as inadequate 
to their needs when strong Powers press them. Peaceful settlement may 
assuredly be brought about by such measures, but it is the peace of the 
powerful, not the peace of the consensus which small Powers now hope to 
achieve. 

Adjudication also meets opposition from some states which see the 
perils of diplomatic negotiations but which fear that the International 
Court of Justice is not sufficiently representative of their legal systems 
and is oriented toward the ‘‘have’’ rather than the ‘‘have not’’ nations. 
Some see it oriented in favor of capitalism and not socialism. The Special 
Committee will have to determine whether these complaints come from 
states which oppose adjudication because they want always to win in 
argument, or whether they come from men who are entirely prepared to 
risk loss so long as they can have confidence in the fair-mindedness and 
impartiality of their judges. 

(8) States shall not intervene in matters within the domestic jurisdic- 
tion of any state, in accordance with the Charter: 

Here is a principle which seemed so obvious at the time of Charter 
formulation that it needed no embellishment, but times have changed. 
Many now question the possibility of distinguishing domestic from inter- 
national results of any policy. International peace seems to be threatened 
by rupture of domestic peace through intense racial and religious hatreds. 
Perhaps the current situation is as reported by the rapporteur, who noted 
that some states think it necessary to recognize that what constituted 
interference in domestic affairs is essentially a matter of degree, since 
states cannot be sealed off from one another or from the United Nations. 
If the matter is one of degree, experience suggests that rules of law can 
hardly be formulated to cover the situation. It is a matter of adjudication, 
and the issues noted in comment on principle number two are presented. 
Who can be accepted as adjudicator? 

(4) States shall enjoy sovereign equality: 

No principle could be simpler to state, but what difference there has been 
in interpretation! Some states have argued that their sovereignty pre- 
cludes their binding themselves irrevocably to any course of action. No 
sovereign need perform his own agreement. Yet, in agreement, and the 
predictability that comes from agreement, lies the force of international 
law. Pacta sunt servanda cannot be put in jeopardy by subsequent un- 
verified arguments that pressure was used to reach agreement or that 
times have changed. Rebus ste stantibus is a principle with some validity, 
but can there be unilateral determination? To state the question some 
years ago would have been to refute it, but not so today. Voices are being 
heard which want to leave open for almost daily decision by a foreign 
office what previously assumed obligations need be observed currently. 

To recite the agenda items is to indicate the difficulties before the Special 
Committee members. The meetings can lead to no agreement if discussion 
is focused on some of the strongly held views that have been heard in the 
Sixth Committee. From the position of most of the long-established 
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states, discussion of principles cannot hope to produce agreement, if claims 
for recognition of the right to nullify treaties, the right to nationalize 
without compensation, and the right to intervene in ‘‘just wars’’ are pre- 
sented for approval under the four items on the agenda. 

With forewarning of the pitfalls before the Special Committee, what 
can the members do to maximize the value of the time they will be spending 
together over the years? Lawyers reared in the common law will probably 
wish that the committee make studies patterned upon those of the Institut 
de Drow International, of the International Law Association or of the 
Harvard Research in International Law. In these groups rapporteurs for 
each theme gather practice from many sources and then attempt to deduce 
principles to be presented for synthesis to the specialists gathered in com- 
mittee. Critics of this procedure have argued that its merits were limited 
by the inadequacy of the study of practice because the sourees tapped 
tended to be those of long-established states, especially those of Europe. 

The Special Committee with ita talented foreign office lawyers from all 
parts of the world is in a good position to gather evidence of practice 
from a much wider area, The Latin American tradition, which has been 
little known outside the Western Hemisphere, could be presented, together 
with the experience of Asian and African states in settling disputes over 
borders, in forming various types of unions for political, economic and 
social purposes and in establishing their international life. In short, the 
Special Committee could add to the analysis of United Nations practice, 
which the Secretariat is to prepare, a description of emerging techniques in 
newly developing areas so that they can be compared with those which 
found their place in the doctrinal tracts of the nineteenth and early 
twentieth centuries. With this documentation, it would be possible to de- 
termine what innovation is needed, and the specific political acumen which 
the Special Committee is intended to embody could be -brought to bear 
upon development of the law. 

- Jurists of civil law background, including those of the Marxist-oriented 
socialist countries, may be tempted to turn their hand to immediate declara- 
tion of principles. Draft resolutions introduced by some of these states 
in the Sixth Committee in the past suggest that such an approach has wide 
appeal. Some proponents argue that it is hard for lawyers to think unless 
they are working on the precise text of a draft resolution, seeking to 
change a word, or alter a comma. While a technique of work based upon 
amendment of drafts had validity when the drafismen were confident that 
they knew the practice of international law in the part of the world that 
came within their limited ken, it ceases to have validity today when a man 
who claims to know the practice throughout the world must be considered 
immodest. The African and Asian practice, and even the Latin American, 
require discovery and description to Europeans and North Americans, and 
to the jurists from the other developing areas not represented in the report. 

The work of the Special Committee in preparing for the development 
of law may be retarded by another item placed on the agenda by General 
Assembly Resolution 1967 (XVII), for by that resolution the Special 
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Committee was requested also to deliberate upon the feasibility and de- 
sirability of establishing a special international body for fact-finding or of 
entrusting to an existing organization fact-finding responsibilities. What 
this will involve has remained uncertain, but it obviously requires extensive 
consideration of existing procedures and the necessity for new ones. In 
some measure the Special Committee is given the task of creating that part 
of a court’s function which has to do with the gathering of evidence. It 
is a difficult piece of work that is required, and because of the short span 
of time available to meetings of the Special Committee there will be a 
temptation to perform perfunctorily two functions which require careful 
analysis. If the Special Committee is to be useful as a source of new law, 
it must not be overburdened by having to explore whatever new idea is 
presented to the General Assembly, no matter how good the idea may seem 
to be. i 

The Special Committee has been created as a forum subject to strong 
influence from the states of the developing regions of the world. Sufficient 
time has passed for many of these to establish themselves firmly upon the 
international stage. They need no longer think only of aspirations. They 
are developing a practice. The Special Committee could be a place in 
which they have an opportunity to express their experience with other 
‘states in an environment removed from the tempestuous hurry and pub- 
licity of meetings in New York. 

The developing states are represented in the Special Committee as they 
have not been in the past on other international bodies concerned with 
law. They have an opportunity to demonstrate the responsible statesman- 
ship so many have already shown in maintaining peace and dissipating 
tensions on their own continents. The Special Committee presents an 
opportunity to rethink problems and to establish rules which can be 
utilized to eliminate the cause of tensions and of threats to the peace. 
There is now need for a law that will keep not only the colonial masters 
from intrigue in the new states. Perhaps this is the minor problem today, 
for the battles with the colonial Powers have, with a few glaring excep- 
tions, been won. Now is the time to create an international law capable 
of protecting the peace from violation, not primarily from remote tra- 
ditional sources of power but from youthful expansion-minded neighbors, 
tempted to flex muscles, to rectify frontiers, to subvert inconvenient gov- 
ernments, and to utilize force generally to influence the policies of others. 
The Special Committee could be a body supplementing regional groupings 
in preparing the way for development of old rules to meet the problems 
raised by inequality of power in newly developing regions. In doing so 
it would have the advantage of permitting the newly developing states to 
have a major say in creating the rules they need for their mutual protec- 
tion. 

Joan N. Hazarp 
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THE QUASI-JUDICIAL ROLE OF THE SECURITY COUNCIL AND THE GENERAL ASSEMBLY 


The Charter of the United Nations says little about violations of the 
obligations it imposes. In fact, there are only two provisions which 
expressly refer to responsibility for action in the event of violation of 
the Charter obligations: one is Article 6, which provides that a Member 
‘‘which has persistently violated the Principles contained in the present 
Charter may be expelled from the Organization by the General Assembly 
upon the recommendation of the Security Council’’; the other is Article 
14, which states that the General Assembly may recommend measures for 
the peaceful adjustment of any situation likely to impair the general 
welfare or friendly relations among nations, ‘‘including situations result- 
ing from a violation of the provisions of the present Charter setting forth 
the Purposes and Principles of the United Nations.’’ While both of these 
provisions furnish a basis for the organs to pass upon alleged violations, 
neither directly provides that states may bring complaints of violations 
or that it shall be the duty of the organ to determine whether or not a 
violation has occurred. The emphasis in Article 14 is placed on recom- 
mended ‘‘adjustments’’ of situations impairing general welfare or friendly 
relations; Article 6 is directed to ‘‘persistent violations’? which may be 
deemed to warrant the extreme sanction of expulsion. Of the many other 
Charter articles conferring functions on the two main political organs, 
none provides specifically for the responsibility of deciding whether a state 
has failed to live up to its obligations. 

This cautious approach to the function of determining violations is not 
surprising. In part, it reflects the traditional view in favor of auto- 
interpretation by states of their international obligations and their re- 
luctance to confer superior authority on collective organs. It will be re- 
called that a proposal which would have assigned to the International Court 
‘of Justice primary competence to decide questions of Charter interpretation 
was rejected in San Francisco. Nor was there a general disposition to 
confer on the Security Council the task of passing on complaints of non- 
observance of Charter precepts, even though the Council was required to 
deal with disputes and, in the circumstances of Chapter VII, was granted 
the authority to make binding decisions. It seems probable that the 
principal draftsmen believed that the primary task of the Council—to 
maintain or restore international peace and security—-would not be served 
and, indeed, might possibly be impeded if the Council had to decide which 
side had been guilty of violating its legal obligations. Some recalled the 
past experience with apparently seamless webs of charges and counter- 
charges in international disputes, and it was understandable that they 
should have wanted the Council to be relatively unfettered in its authority 
to take whatever measures it considered likely to bring about peace and 
security without determining which side might have been responsible for 
violating its legal obligations. 

The considerations which led the founding fathers to eschew a quasi- 
judicial rôle for the political organs are undoubtedly still persuasive to 
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many governments. This is evidenced, in some measure, by the fact that, 
even when complaints and charges of violations are made, the organs are 
usually reluctant to decide the issue of responsibility; they tend to adopt 
recommendations or decisions which avoid judgments on the charges made 
and seek to bring about a settlement or adjustment of the dispute without 
determining guilt or innocence of any party. Their objective is a resolu- 
tion which will be acceptable and therefore likely to be implemented by the 
governments directly concerned; it will often not serve this end to decide 
whether the charges and counter-charges of illegality are well founded. 

This approach made good sense at San Francisco and for the most part 
still does. Yet governments have repeatedly called upon the political 
organs to pass judgments on whether states have observed their obliga- 
tions, and in several cases the organs have in fact done so, either explicitly 
or by clear implication, True, these cases are few in number, compared 
to the multitude of questions dealt with by the United Nations, but they 
are regarded as among the ‘‘leading’’ cases because of their legal implica- 
tions and political repercussions. Examples which come to mind are the 
cases relating to Suez, Hungary, Korea, Congo, South Africa, and the 
Portuguese territories. 

It may be said that none of these cases is a shining example of United 
Nations achievement; nearly all have left deep scars and a sense of frustra- 
tion. Is this because they have been dealt with in terms of the Charter 
obligations (rather than through negotiation) or is it the other way around 
—that the legal prescriptions were invoked because the problems could not 
be settled merely through compromise and adjustment? There is, of 
course, no ready answer for all cases, but they suggest that the in- 
tractability of the problems tends to bring about a focusing on legal prin- 
eiples and a recourse to normative judgments by the political bodies. This 
is so, in spite of both the general predisposition to favor compromise and 
the recognized limits on United Nations authority. Certainly almost every- 
one would prefer settlements that did not place in issue the authority of 
the United Nations—an almost inevitable result of its judgments at- 
tributing ‘‘guilt’’ to a state. It is not surprising that these cases involve 
the burning issues of our day rather than the lesser disputes (such as 
boundary quarrels) which are usually considered as more suitable for 
legal adjudication. These lesser disputes can be side-stepped; the others 
cannot: they either involve violence with its threat of global conflagration 
or the insistent demands to eliminate colonialism and stigma of racial dis- 
crimination, both equally incendiary issues. 

It would perhaps be stretching a point to conclude from this that when 


1In all of these cases, resolutions were adopted at one stage or another which ex- 
plicitly or by unmistakable implication declared state conduct to be contrary to the 
Oharter. There was, of course, a much larger number of cases in which charges of 
illegality were extensively debated without the adoption by the organs of decisions 
confirming such charges. However, in some of these cases, the proceedings may be 
said to exhibit a broad consensus on the characterization of certain conduet as legally 
impermissible. 
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the chips are down, law becomes necessary. The cases do, however, indi- 
cate how difficult it can be to ignore the problem of legal responsibility 
when disputes are brought to the United Nations political organs and the 
Charter principles are invoked as a basis for decision. True, governments 
do not have to assert non-compliance with a Charter obligation as a basis 
of competence, since both the General Assembly and the Security Council 
have ample authority to consider disputes and situations on other grounds. 
Yet, in most cases affecting peace and security or questions of colonialism 
or acute matters of human rights, charges will be made by the complaining 
states that Charter obligations have been violated. The evident reason 
for this is that the behavior of a state cannot easily be challenged solely on 
grounds of ‘‘policy.’’ For, unless it can be shown that a course of con- 
duct involves a departure from legal obligations, the matter will normally 
be regarded as within the discretion of the state or, in Charter language, 
within its ‘‘sovereign’’ rights or domestic jurisdiction. The question of 
responsibility may be, of course, ultimately avoided if a settlement should 
be achieved, but when a solution is not obtained and the pressures continue, 
the issue of Charter compliance is likely to become the focus of the debate. 

It can hardly be claimed that, in considering such charges of violations, 
the members of the organs observe judicial standards of impartiality. 
They will, of course, exhibit partisanship and interest in varying degree. 
Governments are expected to take positions in the political organs in ac- 
cordance with their conceptions of national.interest and it is apparent 
that these conceptions will embrace considerations based on ties of alliance, 
friendship or political bargaining. However, it is not sufficient for 
Member states to argue their case on grounds of national interest alone, 
since the organs contain varied and conflicting ideas of national interest. 
Whatever the actual motives for a state’s position, its justification in the 
international forum must include grounds that will be acceptable to other 
states, a requirement which is not simply a matter of logic but the conse- 
quence of the political necessity of achieving the widest possible support. 
The decision that emerges, as shown by the cases mentioned above, will be 
supported (one might even say ‘‘necessarily’’ supported) by Member 
states having divergent interests and ideologies and their agreed evalua- 
tion of the specific facts in Charter terms will be accorded weight precisely 
because of their diverse and representative composition. It does not seem 
far-fetched to characterize such decisions in conventional legal terms as a 
contemporaneous construction by the parties of their treaty obligations 
expressed through formal decisions of a competent organ. 

It may be asked whether such judgments can be considered authoritative 
unless it is shown that they have an effect on state conduct and are not 
merely verbal admonitions. To respond that they have moral weight and 
influence public opinion seems too vague and uncertain to carry convic- 
tion, especially in the face of a determined stand by the ‘‘target’’ govern- 
ments. On the other hand, one can hardly disregard the evidence that 
resolutions of United Nations organs critical of state behavior as contrary 
to the peremptory principles of the Charter have played a rôle in both 
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domestic and external criticism of the government concerned. Thus, in 
regard to Suez and the Congo, it was apparent that, in the countries di- 
rectly concerned, important political groups and personalities were in- 
fluenced by the positions of United Nations organs in relation to the 
commitments of their governments and that their criticism had an impact 
on governmental policy. Nor can one overlook the consequences of a 
resolution on the officialdom of a government. Just as a superior official 
will rarely direct a subordinate to disobey a rule, officials in most govern- 
ments would probably be reluctant (except under great pressure) to dis- 
regard an authoritative decision of a United Nations organ which asserts a 
legal requirement based on the Charter. Even if we recognize that these 
are points on which verifiable data are fragmentary, it is difficult to deny 
that influential groups within national states generally believe that the 
self-interest of their states not only extends to immediate gains and losses 
but also includes the factor of reciprocity and a long-term interest in order 
and stability. Rarely will responsible national officials lose sight of the 
possibility that a failure on their part to observe the rules can be used 
‘against’ them in the future and thereby weaken the basis for their own 
reliance on commonly accepted restraints. 

This is, of course, far from saying that all United Nations decisions are 
given effect or are enforced; it is merely pointing out that judgments by 
United Nations organs asserting legal requirements possess a degree of 
authority that generates pressures—internal or external—in favor of com- 
pliance. Perhaps that is all that can be said, short of plunging into the 
details of each historical situation.: One other point might be noted: the 
test of ‘‘effectiveness’’ is not only measured by compliance; for a govern- 
ment may flout a United Nations decision and then pay a price for it. 
This price may take various forms; for example, defections from political 
parties ideologically disposed to support of the recalcitrant state or a 
weakening of confidence in internal order which reduces the flow of invest- 
ment to the non-complying country. It is not inconceivable that the 
governments affected will modify their position in future situations or that 
others in similar circumstances will profit by the example. 

In evaluating the effectiveness of such United Nations adjudication 
there is another dimension which should be borne in mind. The United 
Nations political organs are more than places for debate and the adoption 
of resolutions addressed to the states. They are also centers of authority 
for a complex institutional system through which activities are undertaken 
that have an impact in a variety of ways on the policies and conduct of 
governments. These institutional activities are typically fact-finding pro- 
. cedures which range from investigations to continuing verification and 
supervisory operations, as in the Middle East or Kashmir. They may also 
extend considerably beyond fact-finding and, as we saw in the Congo, 
include an elaborate and costly apparatus necessary to eliminate unilateral 
military intervention and to develop viable administrative and economic 
machinery to fill a governmental vacuum. In almost all of these cases 
we find that the action of the Organization has been undertaken on the 
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basis of a normative judgment made by a political organ, a judgment 
which is generally considered to be an essential premise in the formulation 
of the general will of the Organization and in the justification of ‘‘corpo- 
rate’’ measures taken in the name of the institution. 

There is a further consequence of some significance. When an organ 
applies a Charter principle or any other rule of law to a particular set of 
facts, it is asserting, as a matter of logic, a new rule of a more specific 
character. This is a law-creative act, even though the members of the 
organ maintain (as they often do) that their decision is confined to the 
specific facts and they do not intend to establish a precedent. It may be 
that the ‘‘rule’’ of that case will not be followed in other situations and 
that its applicability will prove to be limited. But the contrary may also 
prove true, since, once a decision is rendered by an authoritative body, it 
has entered into the stream of decisions that will normally be looked to as 
a source of law. Considerations of equity and equal treatment will tend 
to favor its application in ‘‘equivalent”’ situations; moreover, the reasons 
which impelled its adoption in the one case are likely to have some 
influence in other cases. 

The development of a body of case law in this way has its drawbacks. 
The facts that have been considered in each case have necessarily been 
limited and in large measure selected by chance; the outcome must in- 
evitably have been influenced by the particular parties and the adversary 
character of the proceedings. Obviously this falls far short of the 
processes of conscious law-making (such as the elaboration of a treaty or a 
set of general rules) in which a wide range of situations and possible so- 
lutions are normally considered and the texts purposively designed to meet 
a variety of future circumstances. 

But such general law-preseribing procedures have their own shortcom- 
ings; moreover they are not used sufficiently. Governments tend to be 
reluctant to assume precise commitments which may limit their action in 
future hypothetical cases; this reluctance is particularly strong in the kind 
of situations we have been discussing, namely, those involving restrictions 
on use of force or principles of human rights and justice. But the ob- 
jection to such commitments for the future does not arise when an ex- 
isting rule has been invoked in a particular case and the resulting decision 
can be viewed as one limited to the circumstances of that case. In ad- 
dition, there is a factor of political urgency when a state brings up a 
complaint of illegal conduct, involving a danger to peace or an alleged 
violation of a strongly held principle, which cannot easily be postponed. 

The ‘‘precedents’’ or case law thus generated have added significance in 
matters of peace and security because the body of principles is still so 
fragmentary and abstract. Such precedents contribute the specificity 
which is essential to convert the ‘‘soft’’ law of the Charter into the ‘‘hard’’ 
law needed for effective implementation. Greater precision through case 
law may also contribute to more rational treatment of particular problems. 
Broad concepts such as ‘‘intervention’’ are now used to describe a wide 
variety of situations which differ markedly in their facts and in their 
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bearing on policies and purposes; more specific concepts would facilitate 
inquiry into the particular facts and encourage consideration of policies 
that are relevant to achieving the major purposes of the Charter. 

It may still be asked whether it would not be better to forget about 
applying norms and legal concepts in conflicts of interest between states 
because that only makes it more difficult to achieve the desired reconcilia- 
tion and compromise. There is a good deal of substance to this point; 
clearly many situations can be more effectively dealt with through the 
adjustment of relations than through a. quasi-adjudicative process. But 
the reconciling of interests may be accomplished in various ways, and it is 
doubtful that ‘‘compromise’’ is a sufficient working principle; it may at 
times be no more helpful than asking a man at a crossroads to adopt a 
middle solution by going off in between the two roads. In public affairs 
a rational settlement of conflicts of interest may require, or at least be 
aided by, a standard of general or community interest; and it is the es- 
sential function of legal norms to express that common interest. Whether 
or not they actually do so is a matter of empirical evaluation in any given 
case. I have taken it for granted that the principles of the Charter 
embody such community interests and I have suggested that the process of 
applying these principles in conerete cases is a reasonable, if faltering, way 
of determining new points of common interests and giving a measure of 
efficacy to recognized goals of international order and security. 


Ososr SoHACHTER 


RECOGNITION DE FACTO—-IN REVERSE GEAR 


In a well-ordered world, nicely geared to democratic processes, it ought 
not to be hard to say who is the government of the country, who has the 
right to speak in its name, who can bind the state by his decision, in a 
word whose act constitutes an ‘‘act of state.’’ 

But unhappily not all countries follow democratic procedures in the 
selection of their representative officials; and we are only too familiar with 
coups d’état of all sorts, with colonels, majors, and even sergeants, who for 
one reason or another decide to overturn constitutionally elected govern- 
ments and set themselves up as the head of the state. Have they a right to 
be recognized as such? The rule of law is well established that in their 
personal capacities they have no inherent right to be recognized, but that 
each of the other members of the international community will decide for 
itself when the new government appears to have the necessary stability 
to be taken as representative of the state and whether, expressly or im- 
pliedly, it offers assurances that it will live up to the international obliga- 
tions of the state. In the meantime the new government can expect no 
more than de facto recognition, namely, that daily relations of a necessary 
character will be carried on with it, short of acknowledging its right to 
speak in the name of the state. Only when the second step has been taken 
and recognition de jure is given, may the new government claim all of the 
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rights of the state, while assuming at the same time the corresponding 
duties. 

All this is obvious; but it raises the interesting question whether the ex- 
isting rule should be continued that, once recognition de jure is given, 
the government thus recognized continues to represent the state and to act 
in its name, however far it may depart from the pledges it gave when 
de jure recognition was accorded to it. In a recent letter in answer to a 
private inquiry regarding the amenability of the Cuban Government to 
suits in United States courts, the Department of State wrote: 


Although the United States has severed diplomatic relations with 
Cuba, it has not withdrawn recognition from the Castro government 
as the government of Cuba. Consequently, the Government of Cuba 
can sue or be sued in the United States courts on the same basis as 
any other government.* f 


Acting on this basis, although at the same time accepting the ‘‘act of 
state” doctrine as a correct principle of international law, the Supreme 
Court of the United States, in the recent Sabbatino case,? found it neces- 
sary to apply the doctrine to the act of a government which had violated 
not only established rules of general international law but the more spe- 
cific provisions of the Charter of the Organization of American States, a 
government which had been excluded from the inter-American regional 
system by reason of having identified itself as a Marxist-Leninist govern- 
ment. A case might, indeed, have been made by the Court, along the lines 
of the dissenting opinion of Justice White, for considering the particular 
act of state so flagrantly in violation of international law as to be super- 
seded by the larger principle that international law is ‘‘part of the law of 
the land’’ and must be applied in appropriate cases. But be that as it 
may, and accepting the view of the Court that adequate compensation for 
acts of confiscation was not so absolute a rule as to be part of established 
international law, the fact remained that the Court recognized as an 
“aet of state’’ the act of a government which, under the conditions, could 
not properly speak in the name of the state, having denied to its people the 
fundamental human rights on which its representative character might be 
based. Where there is no freedom of speech, no freedom of the press 
or of assembly, there is no standard by which the ‘‘will of the people’’ 
can be determined, if Jefferson’s test is still to be taken as our national 
policy of recognition. 

Assuming that it is the function of the Executive Department to de- 
termine the juridical character of a foreign government, would it not be 
possible for the Department of State to introduce a new rule and to apply 
the two steps of recognition in reverse gear? That is, reduce the status of 
a government from de jure to de facto when by ita conduct it clearly no 
longer represents the will of a free people? Obviously there would be 


` 1 Cited in ‘United States Contemporary Practices Relating to International Law,’’ 
57 A.JIL. 409 (1963). 
2876 U. 8. 398 (March 28, 1964); 58 A.J.LL. 779 (1964). 
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occasions when it might be difficult to determine whether the conduct of a 
particular government would be such as to justify the proposed reduction. 
But if the reasons that justify breaking diplomatic relations with a gov- 
ernment are always serious, the same reasons could be offered in justifica- 
tion for modifying its de jure status. The simple rule would be that a 
government, which was believed to meet certain conditions when recog- 
nized as de jure, in fact no longer meets them. Obviously the rule would 
be applied only in cases where the representative character of the govern- 
ment was involved.® 

In the Sabbatino case the State Department, in its position as amicus 
curiae, made the case that diplomacy was the more effective remedy for 
expropriations in violation of international law. But to what effect is 
diplomacy available when the expropriating state has already rejected 
the established principles upon which diplomacy might negotiate, and the 
only alternative would be a resort to force which is forbidden by the pro- 
visions of the Charter of the United Nations? In the case of Cuba the de- 
fiance of juridical procedures would be absolute. Are we to expect that a 
government, which has deliberately violated international law by the 
expropriation of the property of aliens, under the circumstances described 
in the Sabbatino case before the Court of Appeals, would meekly respond 
to negotiations for redress or would submit its case to the adjudication of 
the International Court of Justice? 

The proposed reduction of de jure recognition to de facto is in line with 
the modern development of international law. How long is the interna- 
tional community—-how long in any case are the governments of the 
Western tradition—going to proclaim doctrines of fundamental human 
rights, and then stand aside and see one of their own number, after 
solemnly proclaiming them, violate them with impunity? The issue for 
the moment is not that of a threat to the peace, however real that may be 
when the political institutions of a particular American state come under 
the domination or control of the international Communist movement, as 
described in the resolution taken at Caracas in 1954. The issue is much 
simpler, namely, whether recognition of a government as de jure shall 
continue when by its denial of fundamental human rights it no longer 
represents the will of the people in whose name it pretends to speak. 


C. G. Fenwiox 


8In 1988, at Montevideo, a Convention on the Rights and Duties of States was 
adopted, ineluding a rule that recognition of a state was ‘‘unconditional and ir- 
revocable,” but this would seem not to. apply to governments; and in any case the 
broad reservation accompanying the signature of the United States would dispose of 
any legal obligation in the matter. 


NOTES AND COMMENTS 


ADMISSION OF STATES TO THE ORGANIZATION OF AMERICAN STATES 


In September, 1962, the newly independent states of Trinidad-Tobago 
and Jamaica became Members of the United Nations. As of this writing, 
these states have not as yet applied for membership in the inter-American 
regional organization, the Organization of American States, possibly be- 
cause of the Organization’s known lack of admissions procedures. These 
procedures, which have been under study for almost two years by the 
Committee on Juridical and Political Affairs of the Organization, pose a 
question for the inter-American system, the answer to which will have 
important ramifications for the future rôle of the Organization. 

The operative articles of the Charter of the Organization for admission 
of new members are Articles 2 and 108. The texts read: 


ARTO 2 


All American States that ratify the present Charter are Members 
of the Organization. 


ARTIOLE 108 


The present Charter shall remain open for signature by the Ameri- 
can States and shall be ratified in accordance with their respective 
constitutional procedures. The original instrument, the Spanish, 
English, Portuguese and French texts of which are equally authentic, 
shall be deposited with the Pan American Union, which shall transmit 
certified copies thereof to the Governments for purposes of ratification. 
The instruments of ratification shall be deposited with the Pan Ameri- 
can Union, which shall notify the signatory States of such deposit. 


On their face, the provisions are deceptively simple? The requirements 
to be filled would seem to be only three: that the applicant be a state; that 
it qualify as ‘‘American’’; and that it ratify the Charter. Discussion at 
the Ninth International Conference of American States, during which the 
Charter was drafted in Bogotá, 1948, fails to indicate that the delegates 
placed any particular importance on even these qualifications. The only 
question which received attention at that time was whether an American 
state would become a member ‘‘of its own right’’ or whether it would have 
to ratify the Charter.’ Prior to the drafting of the Charter, it was under- 


1 They have applied for and been admitted to the Pan American Health Organization, 
one of the specialized organizations of the inter-Ameriean system. 

2 This view is stated in a recent study of the O.A.S. See Thomas and Thomas, The 
Organization of American States (Dallas, Southern Methodist University Presa, 1963). 
The authors state: ‘‘Once the act of accession by ratification has been accomplished, 
admission is of right. The OAS has avoided the pitfall of the UN provision .. .’’ 
(p. 57). 

3 Ninth International Conference of American States. Actas y Documentos, Vol, ITI, 
pp. 176 f. 
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stood that, if the question arose, the former would be the practice for the 
Pan American Union, and the ‘‘Draft Organic Pact’’ presented to the 
Conference by the Governing Board of the Union sought to continue the 
rule.” In revising the provision, the mood of the Conference was to avoid 
establishing rigid requirements while, at the same time, not giving mem- 
bership a ‘‘compulsory’’ character. It was considered that membership 
should be a voluntary act on the part of the ratifying state.® 

In spite of the fact that the text of the Charter lays down no specific 
conditions of membership, Article 2, as finally accepted, does imply the 
three conditions mentioned above. No Charter provision, however, indi- 
cated the competent organ to weigh those elements. Several interpreta- 
tions have been advanced, One view holds that the Pan American Union, 
as the organ which receives the ratification for deposit is competent to make 
the determination,’ and in cases where a question might arise due to latent 
political problems or other reasons, the matter would be resolved by the 
Meeting of Consultation of the Ministers of Foreign Affairs which, under 
Article 89 of the Charter, is competent to ‘‘consider problems of an urgent 
nature and of common interest to the American States.’’?* The Committee 
on Juridical and Political Affairs of the O.A.8. has recommended that the 
Council of the O.A.S., by a two-thirds vote will determine whether the 
Charter can be opened for ratification to the applicant state.” In making 
this recommendation, the Committee is relying on Article 51 of the Charter, 
under which the Council of the Organization is the organ ‘‘responsible 
for the proper discharge by the Pan American Union of the duties assigned 
toit.” 

On the surface, the problem does not appear unduly difficult; guidelines 
exist for making an objective juridical determination of all the necessary 
elements. A state, in terms of international law, is a self-governing terri- 
tory with capacity to enter into relations with other states.° Broad 
guidelines to qualify a state as ‘‘American’’ have also been set forth; = 


4 Seo Resolution on the Organization of the Pan American Union, Fifth International 
Conference of American States, Santiago, 1923; Convention on the Pan American 
Union, Sixth International Conference of American States, Havana, 1928 (not ratified). 

5See Art. 2. Actas y Documentos, op. ctt., Vol. IT, p. 9. 

6 This interpretation is ably summarized in Thomas and Thomas, op. oit. at p. 55: 
‘(Tt was not felt desirable to set forth an inherent requirement of membership—to ex- 
tend membership automatically to a state if it did not desire to assume the obligations 
of membership, To avoid any such interpretation, a condition of accession was pro- 
vided by ratification, and by this act the state voluntarily accepta the rights and duties 
of membership. An inherent right to become a member remains, this right being con- 
verted into membership by an exercise of will—ratification of the .Charter.’’ 

T Ree Thomas and Thomas, op. cit. 56, 57. See also Kelsen, The Law of the United 
Nations 58 (1950). 

8 This view is explained in Thomas and Thomas, op. cit. 57. 

9 Report of the Committee on Juridical and Political Affairs on the Admission of 
New Mombers of the OAS. OBA/Ser.G/TV. 0-1-6388 (Rev. 2 Corr.). 

10 See Convention on Rights and Duties of States. Seventh International Conference 
of American States, Montevideo, 1933. Artiele 1. 

11 Treaty of Reciprocal Assistance, 1947. Art. 4 defines the area broadly as one 
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and some states even take the positión that the term is self-defining.!? 
Ratification ‘‘in accordance with their respective constitutional procedures’’ 
does not appear to be a question which will ordinarily arouse dispute. 

These implied conditions, while they raise questions of procedure, are not 
of a nature that would cause the present prolonged delay over the admis- 
sion of the newly independent American states. Clearly, other problems 
are latent. Without considering at this time the political issues which 
eould arise regarding the admission of some former colonies whose status 
might be in doubt,** a substantial question has arisen in international law 
involving the collective security provisions and the relationship of the 
O.A.8. Charter with the other basic treaties of the inter-American system: 
the Treaty of Reciprocal Assistance (the Rio Treaty) and the American 
Treaty on Pacific Settlement (the Pact of Bogotá). Both are incorporated 
into the Charter by reference.*> Of these, the question of the Rio Treaty 
is the one before us.1* 

The question is an unusual one due to the dual obligation which is as- 
sumed in the Charter from overlapping provisions. Articles 24 and 25 of 
the Charter," in almost identical wording, incorporate the collective se- 
curity provisions of the Rio Treaty and bind the Member states to ‘‘apply 
the measures and procedures established in the special treaties on the 





extending from the North Pole, through Alaska and Greenland, to the Antarctic. The 
treaty refers to the area for the purpose of activating collective security machinery. 
It ig noteworthy, however, that an attack within the defined area invokes the treaty 
regardless of whether the treaty has been ratified by the state attacked. 

12 See the position of Brazil: OEA/Ber.Q/VII, CP/CAJP-10 (Corr.). 

18 It is, of course, well to bear in mind that once criteria are established for member- 
ship, the specific grounds for withholding approval become academic, and the true 
grounds for one state withholding approval may never be revealed in the voting. 

14 See Explanatory Note and Memorandum from the Delegation of Guatemala on the 
Need to Establish a Procedure for the Admission of New States to the Organization 
of American States. OEA/Ser.G/V/0-d-985. Rev. May 16, 1962, 

15 The reference is implicit. See Arts. 23 and 25 of the Charter. 

16 See note 19 below for the distinction made by the Charter in ita reference to the 
two treaties. The Treaty of Reciprocal Assistance is the only treaty in the inter- 
American system besides the Charter which has been ratified by all 21 Member states. 
The Pact of Bogotá has been ratified by only nine states. Moreover, Canadian mem- 
bership in the 0.A.8., which has recently been the subject of renewed interest in view 
of Prime Minister Pearson’s statements during the election campaigns of 1962 and 
1968, has in the past caused much speculation on the acceptability of the Rio Treaty 
to that country. 

17 Art. 24: ‘‘ Every act of aggression by a State against the territorial integrity or 
the inviolability of the territory or against the sovereignty or political independence of 
an American State shall be considered an act of aggression against the other American 
States.’ 

Art. 25: “If the inviolability or the integrity of the territory or the sovereignty or 
political independence of any American State should be affected by an armed attack 
or by an act of aggression that is not an armed attack, or by an extracontinental con- 
flict, or by a conflict between two or more American States, or by any other fact or 
situation that might endanger the peace of America, the American States, in furtherance 
of the principles of continental solidarity or collective self-defense, shall apply the 
measures and procedures established in the special treaties on the subject,” 
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subject.’’2® This is an unequivocal mandate regarding the application of 
the measures decided upon under the treaty: ‘‘shall apply” is clear and 
, emphatic, and no alternative is envisaged. 

Thus, any state which ratifies the Charter is, in effect, obligating itself 
to apply measures and procedures established in another treaty, while, on 
the face of the Charter, no express obligation exists to ratify that other 
treaty..° What are the implications of a treaty. relationship whereby a 
state, in ratifying one treaty, voluntarily undertakes such an obligation? 
Can a state be bound by decisions taken under a treaty which it does not 
expressly ratify? If not, is Article 25 meaningless, or does it establish 
another condition to membership in the Organization which is not apparent 
on the face of the Charter? 

Given this statement of the interrelationship between the two documents, 
what is the prospect of a state which seeks admission to the regional organi- 
zation? The Committee on Juridical and Political Affairs of the Organi- 
zation has stated that 


it is advisable for any state which desires to be admitted to the 
Organization to express, at the same time, its intention to sign and 
ratify, in addition to the Charter of the Organization, the Inter- 
American Treaty of Reciprocal Assistance.” 


Since this opinion has not been finally approved by the governments of 
the Member states, it might be well to examine other alternatives which 
remain. In summary form, there are three: (1) the Charter alone is the 
basic document of the Organization and its ratification is sufficient for 
admission, and the obligations assumed are limited only to those other 
treaties to which the state is a party; (2) the integral nature of the Rio 
Treaty and the Charter constitute both the basic documents of the 0.A.8,, 
and it is not only advisable but mandatory that both be ratified before a 
new state can be admitted; and (3) the Charter alone is the basic document 
of the Organization and its ratification is sufficient for admission, except 
that the ratifying state thereby automatically assumes the duties and 
obligations of the Rio Treaty which have been substantially incorporated 
as the duties and obligations of the Charter. 

In seeking out the intention of the framers of the Charter, the debates 
of the Ninth International Conference are only partially helpful.#4 The 
delegates were aware of the integral nature of the two documents. The 


18 The Treaty of Reciprocal Assistance. Arts. 8 through 20. 

19 A somewhat analogous situation arises between the Charter and the Pact of 
Bogotá. Art. 23 of the Charter, however, does not create an obligation to apply the 
measures in the special treaty. It provides only that: ‘‘a special treaty will establish 
adequate procedures for the pacific settlement of disputes and will determine the ap- 
propriate means for their application. .. .’’ 

20 Report of the Committee on Juridical and Political Affairs, op. cit. 5. 

21 Unfortunately, the circumstances surrounding the Conference were not conducive 
to meticulous analysis. During the Conference, on April 9, 1948, riots broke out in 
Bogotá due to the assassination of a political leader, and the delegates had to retire 
to another location. See Fenwick, The Organization of American States 80 (Wash- 


ington, 1963). 
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Argentine Delegation pointed to the fundamental unity of the basic treaties 
of the inter-American system,?? as did Dr. José Mora, present Secretary 
General of the O.A.S., in his report as rapporteur of Subcommittee A.” 
To the contrary, several delegates referred to the possibility of a Member 
state not ratifying the Rio Treaty, although they failed to give considera- 
tion to its implications.” The original draft of Article 25 made no ref- 
erence to the application of ‘‘other treaties,’’ referring instead to ‘‘meas- 
ures for peace and security adopted under this Charter.’’ The change to 
make specific reference to the Rio Treaty was suggested by the Colombian 
and Peruvian Delegations for reasons of clarity. As finally adopted, the 
reference continued, but was indirect.2* No delegate, as far as can be 
ascertained, addressed himself to the problem of ratification of the Rio 
Treaty as a condition of membership. , 

Considering the paucity of guidelines from intent, the search must turn 
elsewhere. Let us consider the alternative solutions individually: first, 
that the Charter alone is the basic document of the Organization, that its 
ratification is sufficient for admission, and that no obligations are thereby 
assumed under the Rio Treaty or any treaty to which the state is not a 
party. The argument relies on the wording of Articles 2 and 108, and 
states simply that the articles mean what they say; since there is no ref- 
erence to the need to ratify another treaty, such a condition cannot be 
imposed without Charter amendment, The difficulty with this position is 
that it fails to account for the collective security obligation of the Charter 
contained in Article 25, and equivocates the clear obligation to ‘‘apply the 
measures .. . established in the special treaties’’ by implying a clause ‘‘if 
the state chooses to ratify a given special treaty.’’ 

The second argument points to the integral nature of the two treaties 
and, recognizing that a treaty must be ratified in order to bind a state, 
maintains that the obligation under Article 25 cannot be fulfilled unless the 
subsequent act of ratifying the Rio Treaty is completed. Failure to so 
ratify, this argument holds, would be an indication of unwillingness to 
fulfill Charter obligations.*” This view considers the two documents as an 
integral unit and that, if a state obligates itself to the greater, it also 
obligates itself to the lesser. Since ratification is necessary to perfect that 
obligation, its requirement follows naturally. Earlier practices of the 
system ** and the failure to provide expressly for ratification of the Rio 


22 Actas y Documentos, op. cit, Vol. III, p. 226, 

28 Ibid. 460. 

24 See comments of the delegate of Chile regarding the slowness of states ratifying 
the Rio Treaty, tbid. 136. Also the Delegation of Argentina, which observed on the 
wisdom of linking the Inter-American Defense Board to the treaty alone, for ‘‘if one 
State was not obligated by the Rio Treaty because it had not ratified or had denounced 
it, it could not form part of the Defense Board.’’ Ibid. 455-456 and 531. 

25 Ibid. 227, 298. 

2¢ Report of the Committees on ‘‘Iniciativas.’’ Ibid. 200. 

27 See the reasoning of Adolph Berle, Latin America, Diplomacy and Reality 88 ff. 
(New York, Harper and Row, 1962). 

28 See Res. 40 of the Ninth Conference of American States, Bogotá, 1948; also the 
fast, for example, that Costa Rica ratifled the Charter prior to ratifying the treaty. 
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Treaty is attributed to the assumption by the delegates that ratification 
would naturally occur; °? otherwise, it is argued, Article 25 would have 
been an empty gesture. Now that new states which are not accustomed 
to dealing with these matters in a ‘‘family way’’ are about to be admitted, 
the original group is confronted with a new problem, which should be met 
by interpreting the original implied intention as a requirement for ad- 
mission. As strong a case as may be made for its practical necessity, the 
requirement of dual ratification leaves no explanation for the simple 
language of Articles 2 and 108, and imposes a new condition for member- 
ship without Charter amendment. 

More in accord with the purposes of this line of reasoning would be a 
third alternative, namely, that upon signing and ratifying the Charter, 
thereby undertaking to comply with its objectives, the state automatically 
assumes the duties and obligations of the Rio Treaty. This interpretation 
assumes that the intention of the American states to link the two documents 
is clearly expressed in Article 25 of the Charter and in Article 26 of the 
Rio Treaty, and that international law imposes no prohibition on the 
complete incorporation of the obligations of one treaty into another; there- 
fore only one ratification is sufficient, and the necessity for Charter amend- 
ment is avoided. According to this theory; the mandate of Article 25 
that the American states ‘‘shall apply the measures and procedures estab- 
lished in the special treaties’? puts the ratifying state on notice that its 
obligation under the Charter extends beyond that instrument. Thus, the 
Rio Treaty is incorporated because of an obligation expressly contained 
in the Charter. : 

Although this practical solution side-steps the absence of clear wording 
in the Charter, it confronts other obstacles. Besides having little prece- 
dent in international law for a state assuming binding obligations under 
one treaty by inference from another, this solution runs contrary to the 
wording of the Rio Treaty itself, which in several articles refers to the 
states which have ‘‘ratified this treaty.’ For example, Article 11 indi- 
cates that the consultations referred to in the treaty shall be carried out 
by the Foreign Ministers of the states which have ratified the treaty; the 
same criterion is applied in Article 20 for the sanctions applied under 
Article 8.24 Moreover, what happens to the right to denounce the Rio 
Treaty?, The problems within the treaties are too great, even if inter- 
national lawyers could find authority for a ‘‘doctrine of incorporation.’’ 











Although it should not be interpreted as indicating support for this position, see the 
comments of Dr. Charles Fenwick that ‘‘when, on Dec. 13, 1951, the Oharter entered into 
effect by the ratification of two-thirds of the members, no one was conselous that the 
old order had given place to the new; and the’ states that had not as yet ratified the 
Charter continued to alt and vote precisely as if their ratification had been completed.’’ 
50 AJ.LL. 18, 27 (1958). 

29 This is a formidable assumption. At the time of drafting the Oharter, only eight 
states had ratified the Rio Treaty. 

80 Treaty of Reciprocal Assistance, Art. 26: ‘‘The principles and fundamental pro- 
visions of this Treaty shall be incorporated in the Organic Pact of the Inter-American 
System.’? 

81 Bee also Arts. 15 and 22 of the Rio Treaty. 
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A variation of this third alternative, however, which would apply the 
words of both the Charter and the Rio Treaty literally, is worth considera- 
tion. Under Article 25 of the Charter, a ratifying state undertakes to 
apply the measures and procedures of the Rio Treaty. The procedural 
mechanism and the competent organ of the inter-American system for 
decisions relating to collective security are established in the separate 
treaty, the Rio Treaty, but only those states which have ratified it can 
partake in the decision-making process. The obligation of the Charter 
relates only to the state’s obligation to cooperate with the other states in 
executing the measures arrived at by the competent organ of the system. 

A state, therefore, might choose not to ratify the Rio Treaty; it would 
gain no right to participate in the Organ of Consultation summoned for acts 
of aggression or danger to the peace.** The corollary to this interpreta- 
tion is that a state entering the O.A.S. will undoubtedly feel compelled to 
ratify the Rio Treaty at the risk of placing itself in the impossible position 
of allowing other states to make decisions for it. According to the Charter, 
it would be able to vote on whether a Meeting of the Organ of Consultation 
is to be held (Articles 39 and 52), but it would be unable to participate 
in the debates and votes on the application of the Treaty of geciprocal 
Assistance unless it expressly ratifies that treaty. The measures decided 
upon as a result of these votes would be binding upon it under Article 25 
of the Charter. 

Clearly, this interpretation does not resolve the problem for a state 
which is reluctant to commit itself to the collective security provisions. 
Ratification of the Rio Treaty, although not, strictly speaking, a legal 
requisite, seems to be a practical necessity. It does, however, temporarily 
avoid the need for Charter amendment without doing a disservice to the 
word and spirit of the Charter. The final decision, however, must await 
the Council of the Organization, or, as recently requested by the Govern- 
ment of Argentina, may have to await the forthcoming Eleventh Inter- 
American Conference.*® 

L. RONALD SOHEMAN * 


SOME INFLUENCES UPON THE PLACE OF INTERNATIONAL LAW IN POLITICAL 
SCIENCE CURRICULA: A REVIEW OF A SURVEY 


In the preface to her recent book Rosalyn Higgins remarks that: 


It is the view of many political scientists that the international lawyer 
hides himself in an illusory world of tidy rules and obeyed norms, 
and is little concerned with the realities of international relations. 


32 It would, of course, be represented in Meetings of Consultation which were not 
called under the Rio Treaty but under the more general provisions of Art. 89 of the 
Charter. Such distinctions between the meetings are in fact made. The Seventh 
Meeting of Consultation at San José, Costa Rica, for example, was called under the 
provisions of the Charter, not the Rio Treaty. 

38 Doc. OHA/Ser.G/V. O-i-1188. 

* Department of Legal Affairs, Pan American Union. The views herein expressed in 
no way reflect those of the General Secretariat of the Organization of American States. 
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Dr. Higgins reacted with a study of The Development of International 
Law through the Political Organs of the United Nations* The American 
Society of International Law, concerned about the same belief, undertook, 
in collaboration with the American Political Science Association, a survey 
of the teaching of international law in political science departments. 
Questionnaires drafted by a small group of teachers? were sent to po- 
litical science chairmen and to teachers chiefly of internationaylaw. Of 
775 chairmen’s questionnaires mailed out, 288 were returned, while 
teachers’ questionnaires were received from 57 institutions from which 
chairmen’s questionnaires were not returned. A report on the survey 
was prepared by Richard W. Edwards, Jr., with the assistance of Grizelda 
Grimond.’ : 

The survey data permits identification of some variables affecting the 
status of international law in political sciened curricula. These variables 
include university enrollment, existence of a graduate program, stage of 
development of international studies program, number of political science 
majors, chairmen’s perceptions of student and faculty interest, attitudes 
concerning the relative importance of international law compared with 
other political science offerings, size of political science staff, training and 
interests of staff members, and teaching methods. 

Responses to questions put to chairmen indicate that the offering of 
international law courses is related to school enrollment. International 
law was offered in 1962-1968 by 16 percent of the schools having 600-999 
students, 25 percent with 1,000-1,999 students, 41 percent with 2,000- 
4,999 students, 69 percent with 5,000-9,999 students, and 93 percent with 
10,000 or more students. Only four of the universities listed in the 1962 
World Almanac as having 10,000 or more students offered neither inter- 
national law nor international law and organization. 

As had been expected, a higher percentage of schools conferring ad- 
vanced degrees offer either international law or a combined international 
law and organization course than of schools awarding only the bachelor’s 
degree in political science. There is an additional relationship to the 
number of degrees awarded in political science. Wither international law 
or the combined course is offered at over 70% of the universities awarding 
0-5 political science Ph.D.’s, while over 90% of those awarding 6 or more 
such degrees offer either the separate or the combined course. Of colleges 
awarding only the A.B., a little over 10% of those graduating 0-5 political 
science majors, nearly 30% of those graduating 6-20, and nearly 40% 
of those graduating 21 or more offer either international law or the com- 
bined course. Where the M.A. is the highest degree, over 55% of the 
schools provide pertinent course offerings. It is assumed that the number 


2 London, New York, Toronto: Oxford University Press, 1963. 

2 Professora David E. Deener, Tulane University; Richard A. Falk, Princeton Uni- 
versity; Wesley L. Gould, Purdue University; and Richard O. Snyder, Northwestern 
University; together with H. C. L. Merillat, Executive Director of the Society. 

8 American Boclety of International Law-Amerlean Politieal Seience Association, A 
Survey of the Teaching of International Law in Political Science Departments (1968). 
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of recipients of political science degrees is roughly proportionate to the 
number of majors enrolled. 

Average enrollment in the basic lecture course in international law open 
to undergraduates is 18 at schools offering only the A.B., 21 at universities 
_ offering the M.A., and 25 at those offering also the Ph.D. Thirty-eight 
institutions offered either a course of more than a single term’s duration 
or more than one course. Particularly notable were Columbia University 
(6 courses with a total of 190 graduate students), Georgetown University 
(6 courses and 230 undergraduate and graduate students), American 
University (5 courses and 176 undergraduate and graduate students), and 
the University of Southern California (4 courses and 168 undergraduate 
and graduate students). 

That the curriculum in international studies is usually rather well de 
veloped before international law is added is an expectation that seems 
borne out by the survey. However, a prior development of international 
studies does not imply that general courses in international relations are 
necessarily set as prerequisites for international law. Many schools estab- 
lish no such prerequisite, reasons for the lack thereof not being indicated 
by the survey. data. The data permits only the inference that a prior 
development occurs, and it must be assumed that, where no prerequisites 
are laid down, local situational reasons requiring lateral entry may 
govern. No clue is provided by the data.as to the stage of development 
of international studies that is usually reached before international law 
is added. But it is clear that, besides the international studies program, 
the American Government program must also be reasonably well developed. 
Only four responses from undergraduate colleges and one from schools 
with graduate programs stated that international law was offered; but 
not a course either in constitutional law or in law and polities. 

Althongh both teachers and chairmen were asked questions concerning 
student and faculty interests in international. law and in its relevance 
to world affairs, only the. chairmen’s responses were tabulated: Hven 
allowing for sparsity of schools offering advanced degrees but not inter- 
national law courses, chairmen’s perception of interest and of belief in 
relevance are apparently leas: related to whether international law is 
offered than to the highest degree awarded in political science. At col- 
leges awarding only the A.B., 21 chairmen of departments offering inter- 
national law reported undergraduate interest to be rising, and none re- 
ported: it as declining, while chairmen of departments not. offering 
international law divided 26 to 4. The difference on the ground of course 
. offering is insignificant. In the cases only of schools offering international 
law, the ratio among chairmen where the A.B. alone is offered is 21-0, 
where the M.A. is offered it is 12-5, and where the doctorate is offered 
it is 9-7. In regard to graduate student interest the ratios are :6-5 and 
8-7 and for faculty interest, 11-1, 5-6, and 3-9. For student belief in 
the relevance of international law to world affairs the ratios are 19-2, 
11-9, and.6-11 and for- faculty belief, 15-2, 3-5, and 6-14. These results, 
rather disturbing in regard to schools in wel reliance must: be. placed 
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for the training of new teachers and researchers, may well be functions 
of three circumstances: (1) greater contact between students and faculty 
and among faculty at undergraduate colleges; (2) a marked incréase in 
staffs for graduate programs unrelated or perceived as unrelated to inter- 
national law; (3) chairmen’s training and particular interests and atti- 
tudes. All three are probably operative, but the evidence so indicating, 
which has been dealt with elsewhere,‘ is either insufficient or not in a form 
susceptible of statistical correlation. 

In a probe of chairmen’s attitudes, it was asked whether an understand- 
ing of international law is.of more importance, of the same importance, or 
of less importance to the understanding of international politics than 
constitutional law is to understanding American polities. Only the 
schools offering international law show differences that may be of conse- 
quence, and the order of progression is the same. Only the negative 
answers, that is, those declaring international law to be of less importance 
than constitutional law, need be mentioned. At schools offering only the 
A.B., the figure is 45%, the M.A., 49%, and the Ph.D., 59%. My own 
effort to relate these answers to chairmen’s specialties indicated the ma- 
jority of international relations and of constitutional law specialists to be 
on the negative side, but there were too few chairmen in each category 
for the division to be meaningful. Whether a poll of disciplines would 
produce more useful identification of pockets of resistance to more wide- 
spread knowledge of international law may be debatable. In any case, 
it may be noted that, although not susceptible of statistical presentation, 
the comments asked for in relation to this question and the answers to the 
open-ended questions concerning the place of law and legal institutions 
and that of international law in the political science curriculum were a oien 
quite similar. 

How frequently a political science staff is too small to permit the teach- 
ing of international law is not known, but it is quite evident from com- 
ments of both chairmen and teachers that size of staff is an important 
consideration. Size of staff is in part related to school policies about 
which disciplines are to be emphasized and so are not entirely a function 
of size of college or university. Preferences as to what to emphasize within 
a department are also of considerable importance. Quite a few of the 
smaller schools do teach or have recently added either international law 
or international law and organization. Some chairmen have indicated that 
they would not be averse to the addition of international law if they could 
find a man competent to handle the subject as well as essential lower- 
level courses. But, assuming no deficiencies in recruiting systems, it 
appears to be difficult to find men competent in both international law and 
international politics while, it may be noted, some departments hesitate 
to recommend international law to their students because the likelihood 
of finding a job opening is slim. Even when a teacher competent to 

4W. L. Gould, ‘‘International Law in Political Seience Departments: A Brief Be- 


port and Commentary,’’ 1968 Proceedings, American Society of International Law 
18-26. 
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handle international law is on the staff, smallness of staff is likely to 
reduce the frequency with which international law is offered or, perhaps, 
suggest the offering of the combined course in international law and 
organization. 

Not all schools that offer international law require that the teacher be a 
specialist in international law. This situation obtains at both large and 
small schools. Apparently an adverse effect is less likely to occur at 
small than at large schools. The teacher at the small school is more likely 
to be a generalist and ag such avoids the unhappiness that can affect both 
the interest and the teaching practices of a specialist diverted from his 
overriding interest, perhaps in government in Southeast Asia, upon which 
promotion and reputation depend. Indeed, some teachers at small schools 
were quite happy after being assigned to teach international law. 

That the caliber of teaching has an impact upon attitudes toward a 
scholarly subject is again verified by some respondents’ explanations of 
their negative reactions to international law. Distaste appears to have 
been produced in these respondents’ student days by teachers who ap- 
parently had not taken sufficient account of the differences between the 
professional interests and objectives of political science majors and those 
of law students. There is reason also to believe that habit and failure to 
comprehend newer social science approaches may be a contributing factor 
in the production of distaste for or disinterest in international law in 
some quarters, 

The report shows that the three most frequently named American teach- 
ers or writers who have influenced the thought of responding teachers of 
international law, international organization, combined courses, and/or 
international relations are Philip ©. Jessup (56), Quincy Wright (45), 
and Hans Kelsen (40), the numbers in parentheses indicating how often 
each was named. Only among the teachers of international relations 
and/or organization does the order differ in that Hans J. Morgenthan is 
slightly ahead of Kelsen and tied with Wright. More recent authors and 
teachers Jag well behind, Myres S. McDougal, for instance, being named 
by 12 teachers, only three of whom were not international law teachers. 
The three foreign teachers or writers most frequently named are J. L, 
Brierly (66), Sir Hersch Lauterpacht (47), and Charles De Visscher 
(28). De Visscher is not among the three most frequently named by 
teachers of international relations and/or international organization, L. 
Oppenheim being named twice as often (10 times) as De Visscher (and 
also Julius Stone) and one more time than both Lauterpacht and Georg 
Schwarzenberger, all well behind Brierly (25). It is conceivable that this 
distribution results from some confusion as to which scholar should be 
eredited with Lauterpacht’s editions of Oppenheim. Be that as it may, 
these responses may be indicative of rather traditional approaches to 
teaching, even though there is an approximate 50-50 division between 
preference for the case method and for the non-case method. The five 
leading casebooks and textbooks as of the autumn of 1962 were Briggs 
(28), Bishop (12), Gould (11), Brierly (8), and Fenwick (8). Somewhat 
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in contrast, and indicative of interest in the non-traditional, the recent 
treatises most frequently declared to be stimulating were Kaplan and 
Katzenbach’s Polttical Foundations of International Law (41) and De 
Visscher’s Theory and Reality in Public International Law (24). No 
other book was named as often as ten times, although the totals for the 
three authors who had more than one book listed, Jessup (20), Stone 
(14), and McDougal (18), may be more meaningful. For teachers 
of subjects other than international law, the totals are Kaplan and Katzen- 
bach 13, but with only one declaring Kaplan alone to have infiuenced 
him, De Visscher 7, Jessup 5, McDougal 3, just as with influence, and 
Stone 2. These figures suggest that it is highly questionable whether 
international law specialists are the only scholars lacking vision of new ap- 
proaches to international law and of new areas to explore. 

Teaching approaches most frequently employed by teachers of interna- 
tional law and of international law and organization were the descriptive 
(51), the historical (46), and the analytical (41). Teachers of other sub- 
jects, not inconsistently with their rating of Morgenthau’s influence, most 
frequently checked descriptive (35), power politics (32), and historical 
(28). In response to a question about which new approaches have had 
some influence upon them, teachers of international law and of combined 
courses most frequently cited decision-making theory (35), conflict 
theory (24), and systems theory (24), while teachers of other subjects 
preferred decision-making theory (34), conflict theory (19), and negoti- 
ating theory (15). To some extent these interests appear in part re- 
sponsible for suggestions that teaching materials might well include 
‘“easebooks’’ concerned with the genesis of international legal norms and 
with the rôle of such norms in foreign policy decision-making and in 
diplomatic interactions. It also appears that in quite a number of in- 
stances, although not in answers amenable to tabulation, there is indication 
that relatively little use of newer approaches is made and that they are 
not really understood even by teachers expressing interest in them. Only 
a few teachers were able to give examples of the utility of the newer ap- 
proaches, but a majority (80-22) thought that they might be useful even 
though, in general, they had not attempted to use those approaches them- 
selves. 

What inferences can be made concerning the influences of the variables 
identified above upon the place of international law in political science 
and, more specifically, in international study programs? It might be easy 
to conclude that there has been no influence of consequence, for there has 
been a very modest increase in the number of institutions offering interna- 
tional law and in the number of courses offered. Moreover, the list of 
Ph.D. dissertations in progress or completed that is published annually 
in the American Political Sctence Review shows the number of interna- 
tional law dissertations remaining rather constant. But the 1950’s saw 
significant increases in the number of dissertations in other areas of inter- 
national relations. In view, then, of the rather distressing attitudes held 
at some schools, including those offering the Ph.D., it may be doubted 
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whether constancy is desirable in the face of increased attention accorded 
other facets of international affairs by political science departments and, as 
earlier studies have indicated ® and the Society’s law school survey may ` 
be expected to show, increased attention to international law at law 
schools. Moreover, although this is in part a function of the assignment 
of an often disinterested non-specialist to the course even at certain large 
universities, there have been some worrisome drop-offs in course enroll- 
ment and some instances of less frequent offerings of international law. 
It may be added that information which I have received suggests that 
three or four large schools are hesitant to make commitments leading 
to the expansion of international law offerings due to doubt as to the 
capacities of specialists in international law to fit into going research 
programs. This viewpoint would seem to be corroborated by the failure 
of 40 teachers to name research centers doing important work in inter- 
national law, while a tabulation of 50 others shows no political science 
department named as frequently as three times. Adding to this the in- 
capacity to disassociate the Jaw school from the training of such in- 
novators as McDougal, Fisher, Falk, and Katzenbach in association with 
Kaplan, it seems appropriate to conclude that political science departments 
are doing less to take international law into new paths or to produce 
graduates dedicated to doing so than are law schools. 

The Society’s concern has not been to determine the situation and then 
to hope that something will happen to dispel the belief that international 
law specialists are lost in ‘‘an illusory world of tidy rules and obeyed 
norms.’’ It has been receptive to ideas and suggestions and has actively 
sought advice concerning potentially fruitful courses of action. Without 
now going into the nature of suggestions made and of additional efforts to 
explore possibilities, it may be noted that first steps have been- taken to 
try to ensure international law’s being an integral part of teaching and 
research programs in political science departments. 


Wersiey L. Govuip 


. RETRIEVAL OF INTERNATIONAL LEGAL MATERIALS 


Following the current mode, I have used ‘‘retrieval’’ to designate pos- 
sible systems or indices for finding relevant materials on international 
law. It should be clear to anyone who has had the misfortune of re- 
searching on international law how miserable the job is. In most areas of 
domestic law in the United States, there exist elaborate- key number 
systems, codified and annotated statutes, citators to trace mere wisps of 
ideas.? Yet in international law one can only hope, as he begins the 


5#.g., John B. Howard, ‘‘International Legal Studies,’’ 26 University of Chicago 
Law Review 577-596 (1959). 

1 See, for instance, Caldwell, The Use of Electronic Computers for Information 
Retrieval in Medical-Legal Research, 60D MULL (Modern Uses of Logic in Law) 146; 
and the articles in the January, 1960, issue of MULL. 

2 These resources for legal research are carefully set forth in several books, such as 
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search, that not too many of the relevant documents will be overlooked. 
At the same time the kind and number of documents relevant to inter- 
national law is growing so fast that libraries cannot afford to keep 
abreast.® Press releases, communiqués, certain private contracts and 
documents, the actions of states, the votes of nations at meetings, answers 
of a political figure at a press conference,” all are becoming relevant as the 
international lawyers clutch at straws to prevent the planet from blowing 
to pieces before it smothers under the paper. 

More serious than the inconvenience to scholars, or for that matter, 
to lawyers, is the lessened quality of the lawyer’s product that is caused 
by the poor systems available for research in international law.* Since 
legal resources are always limited, the lack of system means that fast or 
careful staff work is almost impossible, except perhaps by the senior and 
experienced counselor, who is (or should be) too busy working on some- 
thing else. Mistakes or overcaution result; the lessons of the past are 
overlooked. 

Implicit in the very concept of ‘‘world peace through world law’’ is 
the ability of humans to find the law, or at least to find the materials which 
are relevant to international law. Something can and should be done, 
and I suggest that the American Society of International Law is the 
appropriate nucleus and catalyst for action. Perhaps the most useful tool 
for research would be a periodie detailed digest of current primary docu- 
mentation.’ This would necessitate first, a classification system more com- 


Price and Bitner, Effective Legal Research. The comparative lack of search aids for 
international law can be seen from these books. 

3 See Brimmer et al., A Guide to the Use of United Nations Documents viii (New 
York, Oceana, 1962), where the authora note that few libraries can afford the personnel 
it takes to merely process and service a collection of United Nations documents. 

4 See, for instance, 58 AJIT. at 165 (1964). 

5Qne can see the diversity of relevant materialas by perusing the section of the 
JOURNAL on ‘‘U. 8, Contemporary Practice Relating to International Law.’’ 

6 The author naturally hesitates to point out other persons’ mistakes since his own 
work is so vulnerable; however, perhaps one illustration of an omission that may have 
been caused by the lack of systematic search aids or documents is that suggested by 
Leo Gross in his article, ‘‘ Expenses of the United Nations for Peace-Keeping Opera- 
tions: The Advisory Opinion of the International Court of Justice,” 17 International 
Organization 1 (1963) at p. 19, where he mentions a document relevant to the I.0.J. 
Finances case which escaped attention. 

TI am concentrating my attention in this comment upon primary documentation, 
since several extensive indices now exist for secondary works, namely, Index to Legal 
Periodicals, and Index to Foreign Legal Periodicals. These indices are not, however, 
very analytical, and there is certainly room for improvement in them. I doubt that 
the simple listing of contents of current periodicals, such ag is done in the AMERICAN 
JOURNAL OF INTERNATIONAL Law, has any use whatsoever. It should be noted that by 
digest I do not refer to the large works published by the Department of State (Hack- 
worth, Moore, Whiteman) which are in reality texts and collections of documents. As 
useful as these are, they require an immense amount of work to prepare and conse- 
quently are not up-to-date for a very long period of time. Furthermore, they concen- 
trate primarily on United States practice—a too limited view for a general research 
aid that is needed. The State Department ‘‘Digest’’ is useful and necessary, but 
more is needed. 
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plete and up-dated than any presently existing one; and second, the 
continuous gathering and classifying of documents, perhaps by assigning 
each document a short standard citation, plus as many ‘‘key numbers’’ as 
are relevant. The printing of the categories with all relevant citations 
under each category would be one aid of immense value. If followed by 
a listing of each citation with a short description, and a word index, the 
usefulness would be greatly enhanced. Ultimately, a system of interna- 
tional co-operation might be devised so that different journals take re- 
sponsibility for different countries,” with a common classificatory scheme 
and periodic gathering and re-publication in annual or more frequent vol- 
umes so that a set of digest volumes would exist as the first tool of inter- 
national legal research. For the time being, however, a system which 
embraces the major international organizations? plus the U. S. materials 
would be an excellent beginning. The publication by the Society of its 
“International Documentation’? volumes" has been a welcome addition 
to resources for research, but I suggest that this is a less valuable effort 
than a digest.* Portions of the American Journal of International Law 
approach a digest scheme,’* but separate different sources (U. S. ‘‘prac- 
tice’’ from Judicial Decisions), and do not systematically digest documents 
of international organization. In addition, no attempt is made (6.g. 
annually) to integrate and re-publish for a more extensive and useful 
period of time. 

Naturally the suggestions made here are costly, yet the Society might 
well examine the small but extremely useful quarterly ‘‘Civil Liberties 
Docket” as a possible model.** Likewise, an example of an interesting 
scheme for digesting and classifying can be found in the journal, The 
American Behavioral Scientist!” Needless to say (and indeed the title 
suggests it), the computer could be a useful and cost-saving adjunct to 


8 Cf. the classifleatory systems contained in Hackworth, Digest of International Law 
(1942); Schwerin, Classification for International Law and Relations (1958); classifica- 
tions contained in the AMERIOAN JOURNAL or INTERNATIONAL Law and other similar 
journals. The author has been informed that both the Library of Congress and the 
Los Angeles County Bar Library have been working on classification systems on inter- 
national law materials for library use. 

9 Seo this JOURNAL, section on United States Contemporary Practice Relating to 
International Law; section on Judicial Decisions involving Questions of International 
Law; the British Year Book of International Law, decisions of British courts ... in- 
volving questions of public or private international law; Revue de Droit International 
Public, Jurisprudenee Française en matière de droit international public. 

10 See the organizations listed in Peaslee, International Governmental Organization 
(2nd ed., 1961). 

11 The American Society of International Law, International Legal Materials, Current 
Doeuments. 

13 See also criticism of International Legal Materials in a review by Spaeth, 16 
Stanford Law Rev. 229 (December, 1963). His remarks at the end of his review, I 
suggest, reinforce the thesis of this comment. 

18 Bee note 9 above. 

14 National Lawyers Guild, Civil Liberties Docket (quarterly). 

15 See, for instance, 7 The American Behavioral Scientist 25 (December, 1963). 
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whatever scheme is devised.1* In addition to performing the sorting and 
indexing functions after the initial classifying is accomplished,” the com- 
puter can reduce our fear of starting with an imperfect classificatory 
scheme which might become outdated in several decades. The computer 
itself can, when needed, overhaul the classification and be utilized to do 
most of the reclassifying of previously indexed materials," 

Why cannot a committee be formed to look into this matter? Would 
there not be interest and support from U.S.’* and international agencies *° 
as well as foundations??? Might it not be possible to co-ordinate the 
present extensive but divergent classificatory activities of a number of 
different journals, libraries and agencies in international law to the mutual 
benefit of all concerned??? Is it not possible that a scheme like that de- 


16 See Loevinger, ‘‘Jurimetrics: The Methodology of Legal Inquiry,’’ 28 Law and 
Contemporary Problems 5 (Winter, 1963). The author there describes the use of the 
computer for information retrieval in the Anti-Trust Division of the Department of 
Justice. See also Eldridge and Dennis, ‘‘The Computer as a Tool for Legal Research,’’ 
28 Law and Contemporary Problems 78; American Law Student Association, A Techno- 
Legal Bibliography for Law Students and Young Lawyers (1963). 

17 The author is using a small, rudimentary indexing scheme with the computer 
for certain international legal documents at the School of Law, University of California, 
Berkeley. 

18 The quality of existing key number systems in other branches of the law is already 
being challenged as outdated in many respecta. One of the subjects which is difficult, 
if not impossible, to follow in those systems is international law. In an editorial 
comment in this JOURNAL 15 years ago, Herbert W. Briggs noted the problem of finding 
international law materials. In the General Digest for 1941-1942 he states, only 42 
decisions are listed under the rubric ‘‘International Law,’’ while, by making his own 
index, Briggs found 124 eases for the same period that turned on some question of 
international law. ‘‘Finding International Law,” 42 A.J.I.L. 101 (1948). 

More advanced ideas of document retrieval than key number systems are described 
in articles cited in note 16 above. 

19 The U. 8. State Department and the U. 8. Mission to the United Nations have an 
extensive and expensive system of indexing all U.N. documents. This indexing, which 
is obviously essential for any effective governmental representation to the United 
Nations, is done largely by hand. If this indexing service could be made available om 
a contract basis to the United States Government, as well as to other governments, 
libraries and universities, substantial savings could be possible. Consequently, the 
State Department might be an interested party to committee discussions, Likewise, the 
United States Arms Control and Disarmament Agency, with some of the funds which 
it has available for research, might realize the substantial impact that effective inter- 
national legal research systems could have on arms control and disarmament, and lend 
some support to the project. The Defense Department or some of its alter egos like Rand 
or Systems Development Corporation (the latter is already extensively involved in 
information retrieval research with computers) should be interested. 

20 The Dag Hammarskjöld Library at U.N. Headquarters might be a partner to the 
project described herein. If the United Nations and the specialized agencies were 
persuaded to co-operate so that their respective library and publication staffs would 
arrange for classification of the documents issued by those organizations at the source, 
and the marking of these classifications directly on the documents at publication time, 
considerable effort could be saved. 

21 The Rockefeller Foundation supported publication of the very useful ‘‘Guide to 
League of Nations Documents’? by Hans Aufricht (Columbia University Press, 1951). 

.22 Co-operation from universities and libraries might be financially worthwhile to 
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scribed here could have more long-range impact on world affairs and rule 
of law than any other of the many expensive projects now financed? 
Only when an improved system of search aids for international legal 
materials exists, can the fields of international law become more rigor- 
ously disciplined. 

Joun H. Jackson 

Professor of Law, . 

Uniwersity of California, Berkeley 


FREEDOM OF THE SEAS 


The American Bar Association at its recent meeting in New York en- 
dorsed a resolution urging separate consideration of the width of the 
territorial sea from problems of fishery protection. It was believed that 
treating these matters together created a confusion which contributed to 
the defeat of our Government’s attempts at Geneva in 1958 and 1960 to 
secure agreement on a narrow territorial sea, as well as dissatisfaction 
with the fishery outcome. There was some inference that those fishery 
interests, including some of our own, which, like the Japanese, desire to 
engage in the coastal fisheries of other nations without restraint may have 
encouraged the confusion. 

Jt was recalled that when Hugo Grotius so ably pleaded for ‘‘freedom - 
of the seas’ he was motivated by the Dutch people’s desire to enter 
the East Indies spice trade and to continue their herring fishing off the 
British coast. However commendable these objectives may have been, 
there is no such logical connection between them as to require their constant 
consideration jointly, nor has this always occurred in the past. 

A narrow territorial sea is today as desirable from the standpoint of trade 
and navigation in, on and above the sea as in the days of Grotius, prob- 
ably more so, but the importance of protecting the great food resources of 
the sea to meet the world-wide population explosion requires a totally 
different approach from that of the days of sailing ships and dories. 

There would seem to be no legal obstacle to reconsideration of these 
‘matters. The Geneva conferences left the width of the territorial sea un- 
‘solved, and the proposed Geneva fishery treaty is the one out of four 
-which has not received enough ratifications to put it into effect. This 
may be partly due to the fact that so much of it is legislative in char- 
acter as well as because it contains many compromises which may lack 
appeal. Even the United States attached a reservation before ratification. 
Ratification by twenty-two nations may not be conclusive forever on the 


entire world. 
A salient portion of the American Bar Association resolution reads: 


REGARDING, freedom of navigation in, on and above the high seas, and 
conservation of the living resources of the high seas, as both being in 
the mutual long-range interest of all states, therefore 


those institutions on the basis of time saved on cataloguing and filing, eapecially if 
punched cards are furnished them as a by-product of the classification effort, 
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RECOMMEND, that the American Bar Association strongly urge that 
the United States Government: 


1. Publicly proclaim its willingness to join with other states in 
reaching separate agreements for: 


(a) Substantial uniformity of breadth of the territorial sea for the 
purpose of ensuring free and unhampered navigation in, on and over 
the maximum expanse of the high seas, and 

(b) fishery controls for sound utilization and conservation of the 
living resources of the sea, including agreement upon reasonable 
zones for exclusive fishery rights in coastal states. 


Epwarp W. ALLEN 


MISCELLANEA 


Österreichische Zeitschrift für Aussenpolittk 


This journal, published by Verlag fiir Geschichte und Politik in Vienna, 
was founded in 1960 by the Austrian Society for Foreign Policy and Inter- 
national Relations under the presidency of Professor Alfred Verdross. 
Published six times a year, it contains documents, a chronicle of Austrian 
foreign policy and of international diplomacy, reviews of books on foreign 
policy, and, first of all, valuable articles, particularly on European integra- 
tion and on the law and policy of permanent neutrality. It is a journal 
on a high scientific level and is exchanged with journals of the same type 
on a world-wide scale. 


Joser L. Kunz 


Co-Existence 


A new international journal, under the editorship of Rudolf Schlesinger 
of Glasgow, assisted by a board of editors drawn from five Western 
European countries, India, Japan, and the United States, has now made 
its appearance under the title: Co-Haistence: A Journal for the Com- 
parative Study of Economics, Sociology and Polstics in a Changing World. 
Published at Pickering, Ontario, Canada, the first number appeared in 
May, 1964. At present two issues per year are planned. While the 
announced objective of the journal is to ‘‘formulate co-existence in a 
realistic rather than polemical manner, providing a meeting ground for a 
diversity of views,’’ the articles in the first issue devoted to the subject 
repeat familiar themes. Two of the articles touch lightly upon the 
periphery of international law. Given the broad coverage of disciplines 
indicated both in the subtitle of the journal and in a separate announce- 
ment of articles in preparation, only occasional inclusion of articles dealing 
directly with international law is to be expected. The greatest value of 
Co-Haistence might well turn out to be its presentation of articles from 
the Communist and the Afro-Asian worlds. 

Wester L. GOULD 


986 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol 58 


Catalogue of International Law and Relations 


The Harvard Law School Library has announced the publication of its 
Catalog of International Law and Rélattons, to be distributed by Oceana 
Publications of Dobbs Ferry, New York, beginning in January, 1965. 

The catalogue of 860,000 cards will be reproduced in book form, and: 
will cover the collection of materials on international law, including the 
private library of the Marquis de Olivart, accumulated by the Harvard! 
Law School Library for over a century. The collection includes complete 
sets of treaties of the principal countries of the world; diplomatie corre- 
spondence and other historical materials; international adjudications and 
arbitrations; and documents of international organizations and agencies. 
Added to this are recent acquisitions in the fields of foreign trade, inter- 
national taxation, foreign investments, and economic growth of under- 
developed countries. 

Bibliographic information will include authentic names and dates of 
authors, edition, publisher, date and place of publication, number and 
size of pages, and some bibliographie notes. 

The Catalog will be issued in 20 volumes of approximately 1,000 pages 
each, at intervals of six weeks, beginning in January, 1965. The price of 
the whole set is $1,000, each volume being billed separately as shipped. 
Orders may be placed with Oceana Publications. 

B. H. T. 


NEWS OF THE SOCIETY 


AMERICAN SOCIETY OF INTERNATIONAL LAW: ANNUAL REPORT OF THE 
EXECUTIVE DIRECTOR FOR 1963-64 

During the year 1963-64 some of the activities begun as part of the 
Society’s expanded program began to come to fruition. These activities 
have included research programs on the legal aspects of foreign invest- 
ment, of space activities, and of federalism and other forms of regional 
association; programs to strengthen the teaching of international law; 
publication of the new bimonthly periodical International Legal Materials, 
a collection of current documents on the international aspects of law; an 
expanded program of local and regional meetings; and a conference on the 
rôle of governmental legal advisers in the conduct of foreign affairs. 

Foreign Investment Law. Five research fellowships were awarded by 
the Society in 1962 for studies of the legal framework for foreign private 
investment in five selected countries, considered in the context of political, 
economic, and social developments in those countries. The research fellows 
are: Professor Dan Fenno Henderson, University of Washington Law 
School, for a study of Japan; Mr. Matthew J. Kust, of the District of 
Columbia Bar, for a study of India; Professor Paul O. Proehl, University 
of California (Los Angeles) Law School, for a study of Nigeria; Professor 
Harry K. Wright, University of Texas Law School, for a study of Mexico; 
and Professor Seymour W. Wurfel, University of North Carolina Law 
School, for a study of Colombia. 

The research program was designed to help meet a need for greater 
understanding of the legal factors that impede or facilitate foreign private 
investment in individual countries and of the problems facing capital- 
exporting and capital-importing countries in the transfer of private capital, 
technology, and management skills to developing countries. In each 
country study an advisory group of scholars, practicing lawyers, and na- 
tional and international officials, experienced in the country under study, 
has worked with the research fellow. 

Mr. Kust’s study of India was completed during the year and will be 
published late in 1964 by the University of North Carolina Press, which 
has undertaken to publish the whole series. Professor Wurfel’s study on 
Colombia and Professor Proehl’s on Nigeria will probably be published 
early in 1965. 

Federations and Other Forms of Regional Association. Ten research 
fellowships have been awarded for studies of the legal and organizational 
problems encountered in efforis to work out closer forms of association 
among groupings of states. Three studies were completed in the course 
of the year and will be published in 1964. Kazimierz Grzybowski’s study 
of international institutions within the Soviet bloc, entitled ‘‘The Socialist 
Commonwealth of Nations, and the study by Professor Thomas M, 
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Franck, New York University Law School, on efforts of former British 
territories in East Africa to find an institutional form for close associa- 
tion, entitled ‘‘Hast African Unity through Law,’ will be published by the 
Yale University Press. Judge J. Y. Brinton of Cairo has completed a 
survey of federal movements in the Near Hast and North Africa. A 
volume by Judge Brinton entitled Federations in the Middle Hast has been 
published by the Egyptian Society of International Law, covering federal 
movements in Libya, Ethiopia-Hritrea, Iraq-Jordan, United Arab States, 
and the United Arab Republic. A separate study on the Federation of 
South Arabia is being published as an Occasional Paper by the American 
Society of International Law. 

Strengthening Teaching of International Law. During the year the 
Society completed and distributed a ‘‘Survey of the Teaching of Interna- 
tional Law in Political Science Departments’’ in colleges and universities 
in the United States. This is a report on a survey of course offerings, 
course construction, teaching materials, teacher and student interest, and 
other teaching problems, undertaken jointly by the Society and the Ameri- 
can Political Science Association.. The report was written by Mr. Richard 
W. Edwards, Jr., Program Assistant on the Society’s staff. 

When the survey was completed an advisory group of teachers in 
political science departments, with Professor Percy E. Corbett as chair- 
man, met to consider what activities the Society or others might undertake 
to help strengthen teaching in this field. The first specific project under- 
taken is the preparation of a bibliography of social science materials 
relevant to international law, by Mr. Michael Barkun of the Law and 
Society program at Northwestern University, under the direction of Pro- 
fessor Wesley L. Gould of Purdue University. 

During the year the Society also began a survey of the teaching of 
international and foreign law and international transactions in American 
law schools. The report of the survey, undertaken with the co-operation 
of the Association of American Law Schools, is expected to be available 
before the end of 1964. 

The American Journal of International Law. Both subseriptions to the 
Journal and memberships in the Society increased during the year. At 
the end of the year the Journal was going to 5079 members or subscribers. 
In 1964 the Journal entered its 58th year of publication. At the annual 
meeting the Board of Editors, including Professor William W. Bishop, 
Jr. as Editor-in-Chief, was re-elected except for the following changes: 
The Honorable Covey T. Oliver, who has been appointed United States 
Ambassador to Colombia, resigned, and Professors Richard A. Falk and 
Stanley D. Metzger were elected to the Board. 

International Legal Materials. The Society’s new periodical publication 
of current source documents on the international aspects of law was first 
issued on an experimental basis in 1962. International Legal Materials 
is now published regularly six times a year. The enthusiastic response 
of scholars, officials, and practicing lawyers in all parta of the world indi- 
eates that the publication is helping significantly to fill a need long felt 
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by these groups for prompt and convenient access to source materials on 
developments in the international sector of law. During the year 1963- 
64 subscriptions reached a level that seems to assure the continued publi- 
eation of this periodical collection of official documents. 

Legal Advisers and Foreign Affairs. The réle of one important group 
of actors in the international legal process—those who advise their govern- 
ments on the legal aspects of international affairs—-has been relatively 
neglected in the literature of international law. To help clarify the ways 
in which legal advice is brought to bear in the decision-making process in 
the conduct of foreign relations, the Society convened a three-day meeting 
of governmental legal advisers and interested scholars from twelve coun- 
tries, the United Nations Secretariat, and the World Bank, in Princeton, 
New Jersoy, in September, 1963. A summary report of the conference 
and the background papers on national organization and procedures for 
legal-advising functions have been published by Oceana Publications in a 
volume entitled Legal Advisers and Foreign Affairs. The Society has 
decided to take a continuing interest in this important field of activity 
and is making plans for additional conferences. 

Meetings and Conferences. Apart from the unusually well-attended 
Annual Meeting in Washington in 1964, fully reported in the Society’s 
Proceedings, the Society helped to organize and sponsor, and in some 
instances to finance, regional meetings in other parts of the country and 
some special conferences. During 1963-64 the Society assisted the follow- 
ing regional meetings: 


Austin, Texas: University of Texas, ‘‘Latin America and the European 
Common Market’’ (Principal organizers: E. Ernest Goldstein and 
Howard Taubenfeld) 

Durham, North Carolina: Association of Student International Law 
Societies and Duke University Law School, ‘‘Soviet Impact on Inter- 
national Law’’ (organized by the Student Association) 

Minneapolis, Minnesota: University of Minnesota World Affairs Center, 
series of meetings on ‘‘Law and World Politics’? (Principal organ- 
izer: William C. Rogers) 

Syracuse, New York: Syracuse University College of Law, ‘‘Pro- 
cedural Aspects of International Law” (Principal organizer: Rich- 
ard B. Lillich) 


In addition the Society co-sponsored a regional meeting at Ohio State 
University, organized by Roland J. Stanger, on ‘‘Self-Defense in the 
Nuclear Age,” and a Course of Study on International Business Trans- 
actions in Seattle, Washington, organized by the A.L.I.-A.B.A. Joint Com- 
mittee on Continuing Legal Education, in which the Society’s President, 
James Nevins Hyde, was a principal speaker. 

Special conferences organized during the year included a two-day 
meeting of officials of U. 8. Government agencies having responsibilities 
under the Communications Satellite Act, on international aspects of the 
communications satellite program; the conference of legal advisers men- 
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tioned above; and a conference on teaching and research, held at the time 
of the annual meeting, organized by Professor Wesley L. Gould. 

Inbrary. The Society’s Library in Tillar House continued to develop 
as a good working collection in its specialized fleld. The collection has 
grown to about 12,000 items, including books, documents, periodicals, 
pamphlets, reprints, and briefs. A special effort is made to acquire briefs, 
unpublished papers, and offprints not readily available in most law 
libraries. During the year the Librarian, Miss Klooz, collected all avail- 
able papers from past regional meetings of the Society. The Assistant 
Librarian, Mrs. Philos, has made substantial progress in cataloguing the 
collection. Through exchanges with 22 other libraries, the Society has 
helped to build up collections in international Jaw elsewhere, and sub- 
stantial gifts of duplicate books and materials were made to four libraries 
in Africa. 

Finances. The Society ended the year in a strong financial position. 
Over the five-year period 1959-60 to 1963-64 the Society’s revenues (apart 
from major foundation grants) have increased from about $46,000 to more 
than $126,000. In the same period its regular expenditures (apart from 
those for special foundation projects) increased from about $52,500 to 
about $159,400. The difference between expenditure and income has been 
financed from foundation grants for general support purposes. 

During the year the grant of $40,000 made by the Carnegie Corporation 
in 1961 was exhausted. About $243,000 of the Ford Foundation’s grant, 
made in 1961, remained unexpended at the end of 1963-64. 

Funds from the Carnegie Corporation’s grant have been used to finance 
planning activities for the Society’s expanded program, preparation of a 
cumulative index for the Journal covering the years 1941-1960, and gen- 
- eral staff support. Special projects financed by the Ford Foundation’s | 
grant have been the research fellowships in selected problem areas and con- 
ferences in those same problem areas, the activities to strengthen the 
teaching of international law, regional meetings of the Society, and the 
conference on the réle of legal advisers. Grants from the Asia Foundation 
have enabled the Society to introduce its periodical publications to libraries 
and government offices in Asian countries and to help Asian students in 
this country to attend the Society’s annual meeting, 

Individual contributions beyond required dues are an important source 
of revenue for the Society. At the end of 1968-64 there were 24 Sup- 
porting Members ($100 dues) compared with 14 a year earlier, and 57 
Contributing Members ($50) compared with 42. 

The Staff of the Soctety. The following, in addition to the Hiseoutive 
Director, were members of the staff of the Society, with headquarters in 
Tillar House in Washington, at the end of the year: Eleanor H. Finch, 
Secretary of the Board of Hditors of the Journal; Harry C. Stouffer, Chief 
Clerk; Ellen Morris McClellan, Administrative Assistant (and Production 
Editor of International Legal Materials); Richard W. Edwards, Jr., Pro- 
gram Assistant (and Assistant Editor of International Legal Materials) ; 
Marie S. Klooz, Librarian; Helen 8. Philos, Assistant Librarian; Secretary 
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and Subscriptions Assistant for the Journal, Rosemary G. Conley ; Member- 
ship Secretary, Clare McManus; Subscriptions Assistant for International 
Legal Materials, Margaret EH. Dietz; Secretaries, Laurel Reznek and Helen 
S. Smith; and Clerk, John Dimond. 

I want to take this opportunity to thank the staff for their effective and 
loyal service to the Society, in a rapidly developing program that called 
for flexibility and initiative. I want also to express my warm gratitude to 
the officers, Executive Council, and committees for their support and en- 
couragement. The busy people in these groups have given generously of 
their time and energies to the Society’s work. The Executive Committee 
and other committees concerned with planning the Society’s future program 
of activities deserve the special gratitude of the Society. 


H. ©. L. Menar 
Ezecutive Director 


CONTEMPORARY PRACTICE OF THE UNITED STATES 
RELATING TO INTERNATIONAL LAW 


The material for this section has been prepared by a committee con- 
siting of Harold S. Burman, Stanley L. Cohen, Thomas T. F. Huang, and 
Sylvia E. Nilsen, under the chairmanship of Richard B. Bilder, all of the 
Office of the Legal Adviser, Department of State. Mr. Alfred P. Rubin, 
of the Office of the General Counsel, Department of Defense, has provided 
the committee with material originating in the Department of Defense. 


TERRITORY 


Unauthorized intrusion in territorial sea—Cuban fishing boat inctdent-— 
retaliation 


On February 7, 1964, Ambassador Adlai E. Stevenson, United States 
Representative to the United Nations, transmitted the following letter to 
the President of the United Nations Security Council: 


I refer to the letter sent to you by the Permanent Delegation of Cuba 
on February 4, 1964 (Document 8/5530) protesting the alleged illegal 
seizure by the Government of the United States of four Cuban fishing 
boats in the area of the Dry Tortuga Island. In order that members of 
the Security Council will be properly informed on this matter, I am 
addressing this note to you to set forth the facts of the situation. 

The facts of the case were communicated by my Government to the 
Government of Cuba in a note delivered on February 4, 1964, pro- 
testing the violation of the territorial sea of the United States by the 
Cuban fishing boats. The facts communicated and subsequent de- 
velopments are as follows: 


1, On February 2, 1964, four Cuban fishing vessels were observed by 
units of the United States Coast Guard to be fishing within the terri- 
torial sea (i.e, inside the three mile limit) of the United States off 
East Key in the Dry Tortugas. 

2. The United States Coast Guard patrol craft ordered the Cuban 
vessels to anchor and stand by for boarding and search which they 
did. When they anchored, the various vessels were between 1.5 and 
1.9 miles off Hast Key. Two of the masters of the fishing boats— 
Jose Manuel Ventura of the Cardenas No. 14 and Manuel Gomez 
Barrios of the Lambda No. 8 admitted to United States Coast Guard 
officials that they were knowingly fishing in United States waters. 

8. On the morning of February 3, 1964, following a preliminary 
search of the vessels and questioning of their masters, the United States 
Coast Guard vessels brought the Cuban fishing boats to Key West for 
forther investigation and interrogation in connection with violation of 
Federal law. The boarding, inspection and escort of the boats from 
East Key to Key West by personnel of the United States Coast Guard 
was conducted in the normal manner with due regard for the welfare 
of crews. 

4. During this entire procedure and until such time as the four 
boats were within the naval base at Key West, they had unrestricted 
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-use of. their radio communications. Clear evidence of this is to be 
found in the fact that conversations between the boats and Habana 
were monitored by commercial monitoring services in the Florida 
area. Once the Cuban vessels had docked at Key West, they were at 
liberty to communicate with the Czechoslovakian Embassy in Wash- 
ington, D. C., which is representing Cuban interests in the United 
States, had they chosen to do 80. 

- 5. Federal authorities completed their investigation and interroga- 
tion of the crews on February 5, 1964. The authorities concluded that 
the Cuban vessels were fishing in the territorial waters of the United 
States contrary to Section 251 of Title 46 of the United States Code. 
However, as this statute contains no sanctions, prosecution by Federal 
authorities was not undertaken. At the same time,.the Cuban fishing 
-boats were also in probable violation of laws of the State of Florida 
and thus subject to prosecution by state authorities. State officials 
formally requested the United States Coast Guard to turn the boats 
and crews over to the jurisdiction of the state. In accordance with 
United States law, this was done on February 5, 1964.:- Legal: pro- 
ceedings before ithe state courts are pending. 

6. Two crews’ members have on their own initiative requested po- 
litical asylum in the United States. This has been granted. 

In summary, Mr, President, this is a case involving the unauthorized 
intrusion into the territorial sea of the United States in violation of 
international Jaw and the laws of the United States. Those charged 

` with the violation stand before the appropriate court where they will 
receive a fair trial surrounded by the full guarantees offered by the 
Constitution and laws of this country. I reject the political motives 
ascribed by the Cuban Government to the action which has been taken. 

As the facts of the case demonstrate, there is absolutely no basis 
for the intemperate and: distorted language in the Cuban: letter. I 
can only conclude that the purpose of the letter was to obscure the 
fact of the clear violation of international laws and of. the laws of the 
United States. 


In the letter referred to in the first paca of the above the the: 
Chargé d’Affaires of the Cuban Mission to the United Nations had trans- 
mitted to the President of the Security Council a letter from the Cuban 
_ Minister of Foreign Affairs denouncing the action of the United States as 
‘fan act of intolerable aggression.’? The Cuban letter stated that the 
vessels were ‘‘in international waters’’ and ‘‘five miles off the coast of the 
Dry Tortugas”: that ‘‘the United States Government was. notified in 
advance of the fishing operation”; and that the act of the United States 
was an ‘‘act of piracy,’’ ‘‘a violation of the Charter of the United Na- 
tions,” ‘‘a threat to international fishing agreements,’’ and ‘‘deliberate 
disregard for international law.’’ 

On February 6, the Cuban Government announced that in retaliation 
it .was suspending water, supply to the United States Naval Base at 
Guantanamo Bay, Cuba, and that the suspension “would be maintained 
until the Cuban fishermen under detention in the United States were put 
at liberty. . On February 9, the United States sent a note to the Cuban 
Government, transmitted through the Swiss. Embassy in. Havana, in which 
it stated. that in light of ‘{the clear violation. of international law. and. of 
the laws of the United States’’ committed by the fishing -vessels, Cuba had 
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“no justification whatsoever for the arbitrary and irresponsible act of 
suspending water service to the Guantanamo Naval Base in direct violation 
of the existing contract between the water company and the Base which 
runs until 1969.’’ (Dept. of State Press Release No. 59, Feb. 11, 1964; 
50 Dept. of State Bulletin 282 (1964).) 

Seven of the crew members who were minors were released by the United 
States authorities and were returned to Cuba via Mexico on February 16. 
The remaining members of the crew were arraigned before the Florida 
court on February 18. The four captains were fined $500 each. The 
fines were paid through the Embassy of Czechoslovakia, and the crews 
and boats were returned to Cuba on February 21. The Cuban Govern- 
ment thereupon indicated that it would permit the supply of water to the 
Guantanamo Naval Base. However, the United States Government has to 
date refused to accept this water in the Base area and has furnished 
its own water supplies. 

The new United States legislation with respect to fisheries in the terri- 
torial sea is reproduced on page 1090 below. 


JURISDICTION 


Concurrent disciplinary jurisdiction of sending country over military 
personnel in the United States 


A representative of the Government of Australia sent a letter asking 
about the extent to which Australian authorities might exercise their 
disciplinary powers under Australian law with regard to Australian mili- 
tary personnel undergoing training or based in the United States. There 
is no treaty governing criminal jurisdiction over Australian military per- 
sonnel in the United States. In response to the letter, representatives of 
ate Department of Defense wrote (in pertinent part) : 


There is no specific statutory provision in the United States which 
would prohibit Australian authorities exercising their disciplinary 
powers under the Australian Naval Discipline Act. In these cases _ 

- the United States Government takes the position that the right of a 
friendly foreign force to exercise disciplinary jurisdiction over its 
members by means of service courts is implicit in its permitted pres- 
ence in this country. 


(Letter on file in the Office of the Assistant General Counsel (International 
Affairs), Department of Defense.) 


RECOQNITION 


Tripartite statement concerning “agreement” between the Soviet Union 
and Eastern Germany—Berlin 


On June 26, 1964, the Governments of the United States, Great Britain 
and France simultaneously issued the following Tripartite Declaration re- 
garding the agreement signed on June 12 between the Soviet Union and 
the ‘‘German Democratie Republic”: 
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The Governments of France, the United Kingdom and the United States, 
after consulting with the Government of the Federal Republic of Germany, 
wish to state the following with regard to the agreement signed by the 
Soviet Union and the so-called ‘German Democratic Republie” on June 
12, 1964. This agreement, among other things, deals with questions re- 
lated to Germany as a whole and to Berlin in particular. 

1. As the Soviet Government was reminded before the signing of this 
agreement, it is clear that any agreement which the Soviet Union may make 
with the so-called “QDR” cannot affect Soviet obligations or responsi- 
bilities under agreements and arrangements with the Three Powers on the 
subject of Germany including Berlin and access thereto. The Three Gov- 
ernments consider that the Soviet Union remains bound by these engage- 
ments, and they will continue to hold the Soviet Government responsible 
for the fulfillment of its obligations. 

2. West Berlin is not an ‘‘independent political unit.” Within the 
framework of their responsibilities regarding Germany as a whole, the 
Four Powers have put the German capital, the city of ‘‘Greater Berlin’’, 
under their joint administration. Unilateral initiatives taken by the 
Soviet Government in order to block the quadripartite administration of 
the city cannot in any way modify this legal situation nor abrogate the 
rights and responsibilities of the Four Powers in regard to Berlin. 
While reserving their rights relating to Berlin, the Three Western Powers, 
taking account of the necessities for the development of the city, have 
authorized, in accordance with the agreements of October 23, 1954, the 
establishment of close ties between Berlin and the Federal Republie of 
Germany, including permission to the Federal Republic to ensure repre- 
sentation of Berlin and of the Berlin population outside Berlin. These 
ties, the existence of which is essential to the viability of Berlin, are in 
no way inconsistent with the quadripartite status of the city and will be 
maintained in the future. 

3. The Three Governments consider that the Government of the Federal 
Republic of Germany is the only German government freely and legiti- 
mately constituted and therefore entitled to speak for the German people 
in international affairs. The Three Governments do not recognize the 
East German regime nor the existence of a state in eastern Germany. 
As for the provisions related to the ‘‘frontiers’’ of this so-called state, the 
Three Governments reiterate that within Germany and Berlin there are 
no frontiers but rather a ‘‘demarcation line” and the ‘‘sector borders’’ 
and that, according to the very agreements to which the agreement of 
June 12 refers, the final determination of the frontiers of Germany must 
wait a peace settlement for the whole of Germany. 

4. The charges of ‘‘revanchism’’ and ‘‘militarism’’ contained in the 
agreement of June 12 are without basis. The Government of the Federal 
Republie of Germany in its statement of October 3, 1954, has renounced 
the use of force to achieve the reunification of Germany or the modification 
of the present boundaries of the Federal Republic of Germany. This re- 
mains its policy. 
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5. The Three Governments agree that the safeguarding of peace and 
security is today more than ever a vital problem for all nations and that 
a just and peaceful settlement of outstanding problems in Europe is 
essential to the establishment of lasting peace and security. Such a settle- 
ment requires the application in the whole of Germany of the principle of 
self-determination. This principle is reaffirmed in the United Nations 
Charter, which the agreement of June 12 itself invokes. By ignoring this 
principle, the agreement of June 12 seeks to perpetuate the arbitrary di- 
vision of Germany, which is a continuing source of international tension 
and an obstacle to a peaceful settlement of European problems. The 
exercise of self-determination, which should lead to the reunification of 
Germany in peace and freedom, remains a fundamental objective of the 
Three Governments. 

6. The Three Governments are convinced that such a settlement should 
be sought as soon as possible, This settlement should include progressive 
solutions which would bring about German reunification and security in 
Europe. On such a basis, the Three Governments are always ready to take 
advantage of any opportunity which would peacefully reestablish German 
unity in freedom. 


(Dept. of State Press Release No. 800, June 26, 1964; 
51 Dept. of State Bulletin 44 (1964).) 


TREATIES 
Human Rights Conventions—v. 8. policy 


In an address before the American Jewish Committee on April 80, 1964, 
in New York City, the Hon. Harlan Cleveland, Assistant Secretary of 
State for International Organizations Affairs, in referring to international 
conventions in the field of human rights, stated: 


These conventions and declarations have set minimal standards of 
civilized behavior for the nations of the world—especially for the new 
nations, which had to take their starting standards from somewhere and 
have often taken them from the United. Nations. Some of the best minds 
of our time have codified our social experience and helped spread it around 
the world. 

It is not exactly exhilarating to mention it out loud, but the fact is that 
the United States for eight years virtually abdicated all responsibility for 
helping to draft or consider legally any form of declaration or convention 
in the field of human rights. For ten years, from 1953 to 1963, no con- 
ventions were submitted to the Senate for action. We simply watched 
passively while others re-shaped social doctrine which Americans earlier 
helped invent and bring to life. 

Then the Kennedy Administration reversed this policy in the conviction 
that this country’s interest would be served by contributing to the drafting 
of these instruments and considering their submission to the Senate on the 
basis of their individual merits and appropriateness. Last year President 
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Kennedy sent to the Senate three conventions, on Slavery, Forced Labor 
and the Political Rights of Women. 

In our constitutional system, the ratification of these instruments is a 
shared responsibility: the President ratifies only after receiving the Sen- 
ate’s advice and consent. The Executive Branch favors the ratification of 
these conventions. Dozens and even scores of countries have already 
ratified some of these human rights documents. Even though the rights 
covered in these international conventions are fully secured by our Federal 
and State laws, we should feel uncomfortable standing aside from the 
internationalization of social doctrine which we ourselves hold among our 
most cherished national assets. There is, after all, something other- 
worldly about the spectacle of a United States Government too squeamish 
or too indifferent to take a stand against human slavery or forced labor. 

Also pending in the Senate is another important instrument, the conven- 
tion against genocide, the practice of ethnic extermination. We continue 
to support ratification of this convention as well. 


(Dept. of State Press Release No. 199, April 30, 1964.) 


Ratification—continuing validity 


On March 23, 1961, President Kennedy signed the United States instru- 
ment of ratification of the Treaty between the United States and Canada 
Concerning the Cooperative Development of the Water Resources of the 
Columbia River Basin, signed at Washington on January 17, 1961 (Senate 
Executive ©, 87th Cong., 1st Sess.). In June, 1964, in making prepara- 
tions for the exchange of instruments of ratification at Ottawa, the 
American Embassy inquired whether it would be necessary to have the 
United States instrument of ratification re-executed by President Johnson. 
The Department of State informed the Embassy as follows: 


An instrument of ratification of a treaty, when executed by the 
President, countersigned by the Secretary or Acting Secretary of 
State, and bearing the Great Seal of the United States of America, 
is a fully effective legal document of continuing validity. Changes in 
executive or administrative personnel do not affect the validity as a 
legal document of an instrument of ratification fully executed there- 
tofore in the name of the Government of the United States of America. 


(Department of State Airgram to the American Embassy at Ottawa, 
dated June 26, 1964.) 


ANTAROTIOA 


Antarctic Treaty—Agreed Measures for the Conservation of Antarctic 
Fauna and Flora 


At the Third Antarctic Treaty Consultative Meeting, held in Brussels 
June 2-13, 1964, representatives of contracting governments entitled to 
participate therein under Article IX of the Antarctic Treaty formulated 
and recommended to their governments for approval and implementation 
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‘‘ Agreed Measures for the Conservation of Antarctic Fauna and Flora.”’ 
The U. S. Delegation to the Consultative Meeting concurred in this recom- 
mendation. 

The Agreed Measures implement Article IX, paragraph 1 (£) of the 
treaty which authorizes measures regarding ‘‘preservation and conservation 
of living resources in Antarctica.” The participating governments recog- 
nize the Antarctic Treaty area as a ‘‘Special Conservation Area,’’ where 
they will prohibit, except by permit, the killing, wounding, capturing or 
molesting of native mammals or birds and the importation of non-indig- 
enous animals or plants. Governments obligate themselves otherwise to 
take measures to minimize harmful interference with the normal living 
conditions of native mammals or birds and to alleviate pollution of the 
waters adjacent to coasts and ice shelves. Annexes designating specially 
protected species and areas are to be agreed subsequently. 

The Agreed Measures will become effective when all governments en- 
titled to participate in the Antarctic Treaty consultative meetings have 
notified their approval. In a separate Recommendation the representa- 
tives recommend to their governments that until that time the Agreed 
Measures be considered as guidelines. 


(Report of the Third Antarctic Treaty Consultative Meeting, Doc. 17/ 
FINAL, June 13, 1964, Recommendation III-VII.) 


SOVEREIGN IMMUNITY 


Proper procedures for presenting to a court pleas of sovereign im- 
munity 


On March 12, 1964, the United States Court of Appeals for the Second 
Circuit ordered that the appeal in Petrol Shipping Corp. v. Kingdom of 
Greece, 326 F. 2d 117 (January 7, 1964) be reconsidered en banc. The 
court requested the United States to file a brief expressing the views of the 
government regarding the proper procedures for presenting to a court the 
plea of sovereign immunity. 

The case involved a suit to obtain an order compelling the Kingdom of 
Greece to arbitrate a dispute in accordance with the terms of an arbitra- 
tion clause contained in a charter party between the plaintiff and the 
Ministry of Commerce of the Kingdom of Greece. Process was served by 
mail. The Greek Ambassador appeared specially by counsel and sug- 
gested to the District Court that ‘‘The Kingdom of Greece is a sovereign 
not subject to suit in this Honorable Court without its consent, which, in 
- this case, it declines to accord.’ The trial court ordered the complaint 
dismissed on the ground of sovereign immunity. 

In a per curiam opinion, the majority of the three-judge panel of the 
Court of Appeals affirmed the dismissal below on the ground that the 
Ambassador’s suggestion was sufficient to sustain the defense of sovereign 
immunity, even though the Greek Government had not established ‘‘its 
right to immunity through channels of [U. S.] State Department.’? The 
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late Judge Clark dissented on the ground that a claim of sovereign im- 
munity should not be upheld without any advice from the Department of 
State. 

In its brief amicus curiae, the Department of Justice stated in part: 


* + «© 4 


The Government’s position regarding the manner of presenting to a 
court a claim of foreign sovereign immunity, and the consequences 
thereof, differs from the positions taken by either of the parties in their 
briefs and from the views adopted by the majority and the dissenting 
opinions of the three-judge panel of this Court. To summarize: First, 
under the decisions of the Supreme Court, the claim need not be estab- 
lished through channels of the State Department. The foreign sovereign 
may apply to the Executive Branch of this Government for recognition of 
the sovereign immunity claim, and, if the Executive Branch does recognize 
the claim, the Government may through the Department of Justice so 
inform the court. On the other hand, the foreign sovereign, or its ap- 
propriate representatives, either without applying to the Executive Branch 
or if the Executive Branch has not supported its claim, may itself present 
to the court the suggestion of sovereign immunity. -Second, the conse- 
quences differ depending upon which of the above methods is followed in 
making the sovereign immunity suggestion to the court. If the Executive 
Branch supports the claim and so indicates to the court, such determina- 
tion is conclusive upon the court. However, if the sovereign or its repre- 
sentative makes the suggestion to the court, without the support of the 
Executive Branch, the court should examine the claim in light of the facts 
as they have been or may be developed, and decide whether the case is an 
appropriate one for recognizing the sovereign immunity defense. Third, 
we do not believe that any distinction should be drawn between in 
personam actions of this type and actions where the district court acquires 
jurisdiction over a vessel. In either case, the procedures for claiming 
sovereign immunity and the role of the Court with respect to the claim, 
should be the same. 


+ + + ££ & 


... The majority opinion of the three-judge panel of this Court in the 
present case, relying upon Puente v. Spanish Nat. State, 116 F. 2d 43 
(C.A.2), drew a distinction in regard to the procedure for asserting 
sovereign immunity between in personam actions and actions where the 
district court had acquired jurisdiction over a vessel. However, we per- 
ceive no basis for making such differentiation. 

There is no real difference, with respect to the question here involved, 
between actions against the sovereign and actions against property owned 
by the sovereign. As to the immunity of the United States, it was pointed 
out by the Supreme Court long ago that the immunity for the sovereign’s 
property was merely an extension of the sovereign’s in personam im- 
munity, The Siren, 7 Wall. 152, 154: ‘‘The same exemption from judicial 
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process extends to the property of the United States, and for the same 
reasons. As justly observed by the learned judge who tried this case, 
there is no distinction between suits against the government directly, and 
suits against its property: While the Supreme Court’s decision dealing 
with the appropriate procedures for presenting a claim of foreign sovereign 
immunity have in fact involved claims against vessels, there are no indica- 
tions in the Court’s opinions that the approved procedures should not be 
followed where the sovereign immunity defense arises in a different con- 
_ text. 

Furthermore, the Court’s analysis of the sovereign immunity defense 
in Hx Parte Peru, 318 U. S. 578, decided after this Court’s decision in 
Puente v. Spantsh Nat. State, supra, would appear to be inconsistent with 
the alleged distinction between in personam actions and suits involving the 
seizure of vessels. The distinction drawn by this Court in the Puente 
case, stems from the theory that in actions against vessels, the district 
court already has jurisdiction over specific property which the sovereign 
is claiming, whereas in in personam actions of the present type, ‘‘there 
is no vestige of apparent jurisdiction * * * .”’? 116 F. 2d at 45. How- 
ever, in Ha Parte Peru, decided two years later, the Court stated, 318 
U. S. at 587-588: 


This case presents no question of the jurisdiction of the district 
court over the person of a defendant. Such jurisdiction must be ac- 
quired either by the service of process or by the defendant’s appearance 
or participation in the litigation. Here the. district court acquired 
jurisdiction in rem by the seizure and control of the vessel, and the 
libelant’s claim against the vessel constituted a case or controversy 
which the court had authority to decide. Indeed, for the purpose of 
determining whether petitioner was entitled to the claimed immunity, 
the district court, in the absence of recognition of the immunity by 
the Department of State, had authority to decide for itself whether all 
the requisites for such immunity existed—whether the vessel when 
seized was petitioner’s, and was of a character entitling it to the 
immunity. See Ex Parte Muir, supra; The Pesaro, 255 U. 8. 216; 
Berizet Bros. Co. v. The Pesaro, 271 U. S. 562; Compania Espanola v. 
The Navemar, supra. Therefore the question which we must decide 
is not whether there was jurisdiction in the district court, acquired 
by the appearance of petitioner, but whether the jurisdiction which the 
court had already acquired by seizure of the vessel should have been 
relinquished in conformity to an overriding principle of substantive 
law. 


Thus, the Court seemed to be indicating that the immunity of sovereign 
did not present a ‘‘jurisdictional’’ defect such as improper service of 
process might. Under the Supreme Court’s analysis, it appears that in an 
action against a sovereign just as in any other suit, jurisdiction must be 
acquired either by service of process, or by the defendant’s appearance in 
court, or in rem by seizure and control of property. Only after such 
jurisdiction is acquired, does the sovereign immunity defense property 
come into consideration. Instead of being a ‘‘jurisdictional’’ matter in 
the same sense as acquiring jurisdiction over a person or property, sov- 
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ereign immunity presents a ground for relinquishing the jurisdiction 
previously acquired. By treating jurisdiction acquired by service of 
process upon the defendant just the same as jurisdiction in rem, and by 
going on to treat sovereign immunity as a ground for relinquishing such 
acquired jurisdiction, the Court’s opinion certainly appears to negate the 
distinction recognized in Puente. 

Sovereign immunity is a defense based, inter alta, upon principles of 
comity and foreign relations. It may or may not be recognized in a par- 
ticular case, depending upon the application of these principles in light of 
the circumstances of the case. However, these considerations of comity 
and foreign relations furnish no ground for drawing rigid distinctions 
between in personam and in rem actions. The policy of the State Depart- 
ment, which is one of the guides to be used by a court in considering a 
sovereign immunity claim, might in a particular in personam action point 
towards non-recognition of the claim, just as in another in rem action 
such policy could point towards recognition. 

In sum, it is the position of the Government that the procedures for 
suggesting sovereign immunity to a court, and the consequences of choosing 
` one route rather than another, do not in any way depend upon whether 
the action is in personam or is one against a vessel. 


DIPLOMATIC IMMUNITY 


Parking violations—tssuance of violation notices in the District of 
Columbia 


On April 1, 1964, the Department of State issued the following announce- 
ment: 


Foreign diplomats now receive regular parking violation notices in the 
District of Columbia under a new policy established by the Department 
of State and District authorities. ... 

In the past, holders of diplomatic license plates have been issued only 
warning notices, and the regular notices issued to other employees of 
diplomatic missions have been canceled by the Department. In recent 
years there has been a marked increase in the number of these warnings. 

The basis for the change in policy is the serious traffic problem caused 
by these increasing violations and the Department’s belief that members 
of diplomatic missions should be responsible for operating their automobiles 
in accordance with local traffic laws and regulations. 

The Department insists that traffic laws and regulations be observed by 
United States diplomatic representatives abroad and specifically that any 
charges imposed for failure to abide by parking laws and regulations shall 
be promptly paid. The Department believes it reasonable and proper to 
expect diplomatic missions of other countries to follow the same course. 

The Department recognizes that there is a serious shortage of parking 
spaces near certain chanceries. The Department has been working with 
District authorities to increase the parking facilities for these chanceries 
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and the number of parking spaces reserved for diplomats near United 
States Government buildings which they must visit. The Department 
expects these problems to be resolved in the next few weeks. Until this 
has been done, however, the Department will not count, under its new 
policy, parking violation notices received by diplomats from those foreign 
chanceries lacking sufficient parking space, provided the notices are re- 
ceived during normal working hours and in the vienity of the chanceries 
where these diplomats work. 

Under the new policy, the District police issue regular notices for 
parking violations by vehicles bearing DPL plates and the Department 
will not authorize issuance of DPL plates to diplomatic officials against 
whom charges for parking violations are outstanding. This policy does 
not in any way infringe upon the diplomatic immunity of foreign diplo- 
mats stationed in Washington. Under no circumstances will diplomatic 
officials be subject to arrest or detention for failure to pay charges in- 
curred for parking violations. 

Cases of moving violations will be handled by the Department directly 
with the Embassy involved and not under the procedure covering parking 
violations. 

The Department held several meetings last winter with the Dean of the 
Diplomatic Corps during which the proposed new policy was fully ex- 
plained with the request that it be conveyed to the members of the Diplo- 
matic Corps. The Department informed all missions in Washington on 
March 4 that the new policy would go into effect in the near future. 


(Dept. of State Press Release No. 140, April 1, 1964.) 


NATIONALITY 


Dual nationals—military service in France—sequestration of property 
in country of other nationality , 


A dual national having both French nationality and United States 
citizenship had certain property in France sequestrated by the French 
authorities for failure to respond to a call under the French Selective 
Service System. The Department, in a letter of reply stated, inter alia: 


The Department generally does not render opinions regarding private 
matters and in this particular case does not have the expertise to advise 
you definitively on the applicable French law. It is usual in such matters 
for the persons concerned to retain local legal counsel. . . . 

Under general principles, in accordance with jus sanguinis, France can 
under its municipal law confer French citizenship on your client even 
thongh he was born in the United States of French parents. Your client 
would be a dual national having both French nationality and United States 
citizenship. The nationality link with France is sufficient legally for 
France to exercise in personam jurisdiction over your client in appropriate 
cases, even in absentia, although the enforcement of sanctions may at times 
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not be possible. With regard to property situated in France, under the 
rule of territorial supremacy a state can normally exercise in rem or quasi 
in rem jurisdiction regarding it, even though it belongs to an alien, pro- 
vided it does not amount to a denial of justice, and it is not in violation 
of any express international agreement. ` 

Dual nationals are oftentimes placed in an unfortunate position with 
regard to calls for military service. They are subject to call for service 
in the armed forces of the countries of both nationalities. In some cases, 
this predicament is relieved somewhat by a treaty of naturalization. Un- 
fortunately, no such treaty has been concluded between the United States 
and France. 

According to available information, under the French Selective Service 
System, all male persons eighteen years old must register in a military 
census, or suffer certain penalties. Those who fail to register are registered 
automatically. .. . Once registered, a person is regarded as a deserter if 
he does not answer his call to military service. If he is residing outside 
of France but returns, he is subject to punishment for failure to respond to 
the call up to age fifty. It would seem that the sequestration of your client’s 
property ... in France is a result of the failure of your client to answer 
the call. Of course, the French sanctions cannot be enforced against your 
client personally in the United States, Redress or relief must be sought 
under French law. 

The Department understands that a dual national with both French 
nationality and United States citizenship would be exempt from French 
military service if he has served under certain conditions in the armed 
services of a NATO country other than France. To claim this exemption, 
the dual national must produce official documents showing that such 
service had been involuntary and under compulsion in the armed forces 
of that NATO country. Thus, such dual national would be relieved of 
military obligations in France by virtue of his having been drafted and 
having served in the United States Army. 

The dual national may also relieve himself under certain circumstances 
of his obligation to serve in the French military service by divesting 
himself of the French citizenship. .. . 


(Letter dated February 20, 1964, on file in the Office of the Legal Adviser, 
Department of State.) 


Esrates 
Inheritance by foreign legatees—restdents of certain Communist countries 


Following upon the decision in the matter of the Estate of Anton 
Belemecich v. Commonwealth of Pennsylvania by the U. S. Supreme Court 
on January 6, 1964, the Department received an inquiry as to the effect 
this case might have on the rights of foreign nationals residing in certain 
Iron Curtain countries to receive distribution from decedent’s estates and 
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trusts located in the United States. The Department’s letter of reply 
stated, inter alia: 


You will recall that this decision concerned actions by authorities of the 
Commonwealth of Pennsylvania with respect to rights of disposition of 
estates inherited in the United States, claimed by citizens of Yugoslavia, 
resident in that country. These rights were claimed under the Convention 
` for Facilitating and Developing Commercial Relations between the United 
States and Serbia, signed at Belgrade October 2/14, 1881 (22 Stat. 963; 
TS 319; II Malloy 1613) which was held by the United States Supreme 
Court to have continued in force as between the United States and Yugo- 
slavia in Kolovrat et al. v. Oregon, 366 US 187 (1961). 

The following treaties appear to be apposite: 


Treaty of Friendship, Commerce and Navigation between the United 

` States and China, signed at Nanking November 4, 1946, and entered 

into force November 30, 1948 (63 Stat. 1299; TLAS 1871; 25 UNTS 
69). 

Treaty of Friendship, Commerce and Consular Rights between 
the United States and Hstonia, signed at Washington December 28, 
1925, and entered into force May 22, 1926 (44 Stat. 2879; TS 736; 
IV Trenwith 4105; 50 LNTS 18). 

Treaty of Friendship, Commerce and Navigation between the United 
States and Germany, signed at Washington December 8, 1923, and 
entered into force October 14, 1925 (44 Stat. 2182; TS 725; IV Tren- 
with 4191; 52 LNTS 133, as amended). 

Treaty of Friendship, Commerce and Consular Rights between the 
United States and Latvia, signed at Riga April 20, 1928, and entered 
into force July 25, 1928 (45 Stat. 2641; TS 765; Trenwith 4400; 
80 LNTS 35). 

Treaty of Friendship, Commerce and Navigation between the United 
States and Korea, signed at Seoul November 28, 1956, and entered 
into force November 7, 1957 (8 UST 2217; TLAS 3947; 302 UNTS 
281). 

Treaty of Amity and Economic Relations between the United States 
and Vietnam, signed at Saigon April 3, 1961, and entered into force 
November 30, 1961 (12 UST 1708; TLAS 4890). 


In the absence of pertinent provisions in treaties or Federal statutes, 
the administration of estates is a matter solely within the jurisdiction of 
the various states so that the court having funds to distribute to bene- 
ficiaries abroad is the appropriate body to determine whether, in accord- 
ance with state law, distribution should be made. The above treaties 
contain provisions relating to the acquisition and disposition of inherited 
property comparable to the provisions in the Yugoslav Treaty. Never- 
theless, it is the Department’s view that there are sufficient differences 
in factual circumstances relating to these countries and in the attitudes of 
Governmental authorities who are recognized by the United States with 
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respect to these countries so that the decision in the Belemecich case 
is not necessarily a precedent. In this connection, the Department of 
State is reserving its position until the matter arises in litigation in par- © 
ticular cases. However, the following comments may be helpful in giving 
further background: 


(1) In the case of the 1946 Treaty with China, it should be noted. 
that the United States recognizes the Government of the Republic of 
China, the eapital of which is on Formosa, as the only legitimate 
Government of all Chinese territory, including the mainland. The 
United States does not recognize the so-called ‘‘Chinese People’s 
Republic’’ and does not maintain diplomatic or consular representatives 
on the mainland of China. With respect to potential recipients 
residing on the mainland of China of funds from persons or sources 
within the United States, to territories or possessions, your attention 
is invited to the Foreign Assets Control Regulations of the Depart- 
ment of the Treasury (31 C.F.E. 500.201; 15 Fed. Reg. 9040 as 
amended), under which any transactions involving the transfer of 
property, including inheritances, to those areas of China under Com- 
munist domination or control is prohibited, in the absence of a 
license from the Department of the Treasury. Application of controls 
to property transfers between the United States and those areas of 
China under Communist domination or control was acquiesced in by the 
Chinese Ambassador at Washington in a note to the Secretary of 
State dated July 28, 1951. It is understood that these regulations 
do not affect the right of inheritance, although its enjoyment may be 
postponed by reason thereof. l 

(2) In the case of the 1961 Treaty with Vietnam, it should be 
noted that the Geneva Agreements and Declaration of July 20-21, 
1954 (I Amer. For. Pol. 750 (1937)) established a Southern and 
Northern zone of administration for Vietnam separated by a Pro- 
visional Military Demarcation Line. It should also be noted that 
the United States recognizes the Government of the Republic of 
Vietnam, the capital of which is at Saigon, as the Government of all 
Vietnam. The United States does not recognize the Northern Zone 
of Vietnam as a state nor the so-called ‘‘Democratic Republic of 
Vietnam” as a government, and maintains no diplomatie or consular 
relations with the regime in North Vietnam. 

The Government of the Republic of Vietnam does not claim to 
exercise authority and control over territory north of the Demarcation 
Line and did not claim such control at the time the Treaty was 
negotiated. In view of the circumstances, it was understood at the 
time the Treaty was negotiated that the territory to which the Treaty 
applied was the Southern Zone of Vietnam. 

(3) With respect to the 1956 Treaty with Korea, Article 23 therein 
provides that the Treaty is applicable only to territories under the 
sovereignty or authority of the Republic of Korea. The Armistice 


s 
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Agreement of July 27, 1953, signed at Panmunjon (4 UST 234; 
TIAS 2782), establishes a Military Demarcation Line between the 
Southern and Northern sectors of Korea. The Treaty is not ap- 
plicable to the territory north of the Military Demareation Line, - 
referred to as North Korea. It should be noted that the United 
States recognizes the Government of the Republic of Korea, the capitol 
of which is at Seoul, as the only legitimate government in Korea. 
The United States does not recognize the North Korean sector as a 
State or the so-called ‘‘Democratic People’s Republic of Korea’’ as 
a Government, and maintains no diplomatic or consular relations 
with that sector. Your further attention is invited to 31 O.F.R. 
500.201, 15 Fed. Reg. 9040, as amended. 

(4) With respect to Germany, it should be noted first that the 
United States concluded on October 29, 1954 a Treaty of Friendship, 
Commerce and Navigation with the Federal Republic of Germany 
(7 UST 1889; TIAS 3598; 273 UNTS 3; entered into force July 14, 
1926). Pursuant to paragraph 1 of Article XXVI therein, that 
Treaty is applicable only to territory under the authority of the 
Federal Republie of Germany and its provisions supersede the pro- 
visions of the 1928 Treaty. The 1954 Treaty is not applicable to the 
territory referred to as the Soviet Zone of Germany. The Depart- 
ment of State considers that the provisions of Article IV of the 1928 
Treaty with Germany, which relate to rights of inheritance and suc- 
cession to property, may still be applicable with respect to rights of 
residents of that part of Germany referred to as the Soviet Zone of 
Germany. It should be noted that the United States does not recog- 
nize the Soviet Zone of Germany as a state and that the United States 
considers that the Soviet Union remains responsible for this area. 
The Soviet Union has purported to turn control over this area to the 
so-called German Democratic Republic and has denied further responsi- 
bility for governmental activities in that Zone. The United States does 
not recognize the German Democratic Republic as a government. 

(5) In the case of the 1925 Treaty with Estonia and the 1928 
Treaty with Latvia, the United States does not recognize the in- 
corporation of Estonia and Latvia into the Soviet Union.. The 
United States continues to maintain relations with Estonian and 
Latvian officials located in the United States, who represent the 
interests of Estonia and Latvia. While the United States views these 
Treaties as in force with respect to the Republics of Estonia and 
Latvia, it must be noted that the Soviet authorities treat the consti- 
tution and Federal laws of the U.8.8.R. as overriding and paramount 
to any Estonian or Latvian legislation and commitments inconsistent 
therewith. 

(6) In the case of the territories in question under the control of 
regimes which we do not recognize as states or governments there 
exists a lack of normal diplomatic channels and the practicalities of 
the situation are such that the United States cannot effectively insist 
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upon compliance by these regimes with the obligations under the 
terms of applicable treaties and conversely these regimes are not in a 
position to demand formally or insist upon the fulfillment of obliga- 
tions of the United States set forth therein. 


(Letter dated February 21, 1964, on file in the Office of the Legal Adviser, 
Department of State.) 


Inheritance. by foreign legatees—residents in Hast Germany and the 
Sovtet Union 


In response to an inquiry as to whether there were any restrictions on 
transfers of funds derived from estates in the United States to residents 
of East Germany and the Soviet Union, the Department, in a letter of 
reply, stated, inter alta: 


There are no Federal restrictions or regulations governing remittances 
of dollar funds from private sources, including estates, in the United States 
to persons residing in either Hast Germany or the Soviet Union. Such 
funds may be transmitted through private banking channels. The ques- 
tion whether the transmittal of estate shares to beneficiaries resident in 
East Germany or the Soviet Union should be made is properly for the ap- 
propriate state courts to determine. 

The Treasury Department, pursuant to its Circular No. 655 (31 C.F.R. 
211.3), issued under authority of Section 5 of Public Law 828, approved 
October 9, 1940 (54 Stat. 1087, 31 USC 127) requires that United States 
Government checks and warrants in payment of Federal benefits intended 
for delivery in certain enumerated countries be withheld, following de- 
terminations by the Secretary of the Treasury that there is no reasonable 
assurance that the payee of the check or warrant will actually receive it 
and will be able to negotiate it for full value. The countries enumerated 
in the Circular at present comprise substantially the Soviet Union and 
states affiliated politically thereto, including the regime in East Germany, 
but not including Poland, Rumania and Bulgaria. The latter three coun- 
tries were formerly included among the prescribed countries, but were 
removed on June 7, 1957 (Vol. 22, No. 118 Fed. Reg. 4134; see TIAS 
4545), April 19, 1960 (Vol. 25, No. 79 Fed. Reg. 8526; see TIAS 4451), 
and August 1, 1963 (Vol. 28, No. 152 Fed. Reg. 7975; see TLAS 53887), 
respectively in connection with the bilateral settlement of claims and other 
economic matters. See, for example, Agreement between the United States 
and Bulgaria Regarding Claims of United States Nationals and Related 
Financial Matters and exchange of letters thereto, signed at Sofia, July 
2, 1963, TIAS 5387 (Department of State Press Release No. 354, July 2, 
19638). 

The determinations made by the Secretary of the Treasury under 31 
C.F.R. 211.8 apply solely to the Federal law and regulations involved and 
not to questions of law or fact concerning remittances of private funds, 
including inheritances and insurance benefits. It should be noted that 
such determinations may involve considerations not relevant to remit- 
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tances of private funds or other transactions involving rights of private 
parties. 


(Letter dated February 6, 1964, on file in the Office of Legal Adviser, 
Department of State.) 


In response to an inquiry regarding the applicability of the Treaty of 
Friendship, Commerce and Consular Rights between the United States 
and Germany, signed on December 28, 1923 (44 Stat. ety the Depart- 
ment, in a letter of reply, stated, inter alia: 


Pursuant to paragraph 1 of Article XX VI of the Treaty of Friendship, 
Commerce and Navigation between the United States and the Federal Re- 
public of Germay signed October 29, 1954 (7 UST 1839), that Treaty is 
applicable to all territories under the sovereignty or authority of the Fed- 
eral Republic of Germany. Consequently, the 1954 Treaty is not ap- 
plicable to the territory referred to as the Soviet Zone of Germany. 
Article IV of the 1923 Treaty contains provisions relating to rights of 
inheritance and succession to property. The Department of State con- 
siders that the provision of Article IV of the 1928 Treaty may still be 
applicable with respect to rights of residents of the Soviet Zone of Ger- 
many. The United States does not recognize the Soviet Zone regime as a 
government, and consequently no diplomatic or consular relations, exist 
between the United States and that regime. 

The provisions of the Treaty, regardless of the matters described. in the 
preceding paragraphs, are in no way intended to interfere with the will of 
the testator who is, of course, free to condition the passing of inheritances 
to beneficiaries designated by him in whatever way is possible under the 
laws of the state in which the will is probated or in which the property 
may be located. 


(Letter dated Udbruiry 7, 1964, on fle in the Office of the Legal Adviser, 
Department of State.) 


Inheritance by foreign legatees—residents of Yugoslavia 


In response to an inquiry as to whether there were any restrictions on 
transfers of funds to Yugoslavia derived from estates in the United States, 
the Department, in a letter of reply, stated, inter alia: 


The Department of State is of the view that while Yugoslavia is a Com- 
munist country, it is not considered a so-called ‘Iron Curtain’ country 
since it is not a member of the Soviet Bloc. Since 1948 when Yugoslavia 
was excluded from the Soviet-dominated Cominform, Yugoslavia has pur- 
sued an independent policy as a non-bloc, non-aligned state. 


+ * * © + 


Matters of inheritance and rights to dispose of inherited property as 
between citizens of the United States and of Yugoslavia, with respect to 
properties located in either country, are the subject of provisions of the 
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Convention of Commerce and Navigation between the United States and 
Serbia, signed at Belgrade October 2/14, 1881 (Treaty Series 319; 22 Stat. 
963; IT Malloy 1618). That Convention is considered by the Government 
of the United States and the Government of Yugoslavia, a successor Gov- 
ernment to that of Serbia, as having continued in force between the two 
countries without interruption. 

The United States Supreme Court twice has had occasion to interpret 
this Convention regarding certain actions taken by State officials with re- 
spect to the rights of Yugoslav heirs claiming shares of estates of persons 
having died in the United States. See Kolovrat et al. v. Oregon, 366 U. S. 
187 (1961) and Consul General of Yugoslavia, etc. v. Pennsylvania (the 
Belemecich case), Supreme Court No. 566, decided January 6, 1964. The 
Department of State interprets these decisions to mean that Yugoslav 
citizens resident in Yugoslavia are entitled to the same rights to dispose of 
inherited property as possessed by United States citizens resident within 
the United States, its territories or possessions. 

Yugoslavia, it should be noted, is not included among these countries 
(listed in 31 C.F.R. 211.8) to which the United States Treasury checks are 
not sent under authority of the Secretary of the Treasury (31 U.S.C. 
123), because of certain local conditions. United States Government 
checks and warrants issued for any purpose whatsoever are being sent to 
payees in Yugoslavia. Transfers of funds may be effected through normal 
banking channels. 


(Letter dated February 7, 1964, on file in the Office of the Legal Adviser, 
Department of State.) 


Untrep NATIONS 


South Africa—Security Council resolution condemning the Rivonia 
trials—U. 8. abstention 


On June 9, 1964, the Security Council adopted resolution 8/5761 which, 
inter alia, 

1. Urges the South African Government: (A) to renounce the exe- 
cution of the persons sentenced to death for acts resulting from 
their opposition to the policy of apartheid, 

(B) to end forthwith the trial in progress, instituted within the 
framework of the arbitrary laws of apartheid; and (C) to grant 
an amnesty to all persons already imprisoned, interned or sub- 


jected to other restrictions for having opposed the policy of 
apartheid, and particularly to the defendants in the Rivonia trial; 


The United States abstained on this resolution. In explaining the U. 8. 
abstention, Ambassador Francis T. P. Plimpton, Deputy United States 
Representative, stated, inter alia: 


The United States Government made its views known as to the trial of 
persons whose only offense was their opposition to the policies of apartheid 
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when it voted for the Security Council resolutions of August 7, 1963, and 
December 4, 1968, and General Assembly resolution 1881. In the latter 
instance, however, the United States abstained on the second operative 
paragraph which dealt with the trials. In explaining the United States 
vote at that time, I said: 


“The United States is uncompromisingly and irrevocably opposed 
to legislation such as the legislation under which these defendants 
are being tried, which permits incarceration without hearing and 
without trial—and extended incarceration—and which puts on the 
defendant the burden of proving himself innocent. There remains, 
Mr. President, the fact that any country does have the right and the 
duty to defend itself, its citizens, its women and its children against 
criminal violence as such, provided the defense is under proper legis- 
lative safeguards for the accused. We question whether any member 
state here represented would feel that it was appropriate for any 
other state or for any international organization to interfere with 
its own sovereignty to conduct, under proper legislative safeguards 
for the prisoners, its defense against criminal violence that will hurt 
all its citizens.’’ 


The trial of several well-known African political leaders and other op- 
ponents of apartheid is still in progress. That being so, the United States 
does not believe that the Security Council should at this time take action 
which could be construed as interference in the judicial process of a 
member state. The United States Government has, therefore, abstained 
on this resolution. 

I reiterate, however, that my government shares the concern of other 
members of the Council about the circumstances giving rise to the se- 
curity triels in South Africa, concern about the laws under which op- 
. ponents of apartheid are being detained and tried, and concern about the 
consequences that could ensue both from the trials and from persistence in 
the policies of which the trials are an aspect. I assure you, Mr. President, 
that my government will continue to examine carefully the circumstances 
and study all opportunities to assist in steps looking toward a humane 
and just solution of these pressing and painful problems. 


(U. 8. Mission to the U.N., Press Release No. 4410, June 9, 1964.) 


JUDICIAL DECISIONS 


By Joon R. STEVENSON * 
Of the Board of Editors 


Case Notes 


UNITED STATES COURTS 


Altens—inability to inherit property under reciprocity provisions of 
State law unaffected by treaty 


Decedent, a Greek national living in the United States, executed a will 
leaving his entire estate to his wife and niece, United States citizens. 
Appellant, a non-resident Greek national who had been adopted by 
decedent subsequent to the execution of the will, claimed two-thirds of the 
estate as decedent’s heir. 

The Supreme Court of Iowa, in a 5-4 decision, affirmed a lower court 
determination that the 1954 Treaty of Friendship, Commerce and Naviga- 
tion between the United States and Greece did not permit appellant to 
share in decedent’s estate. No conflict was found between the terms of the 
treaty and an Iowa statute restricting the right of aliens to inherit prop- 
erty to the extent that Americans have a reciprocal right in the alien’s 
country to inherit property on the same terms and conditions as residents 
and citizens of the alien’s country. Since appellant did not carry her 
burden of establishing reciprocity, she could not prevail. The court also 
held that failure to include the most-favored-nation clause, applicable to . 
much of the treaty, in the inheritance section manifested an intent not to 
have it applied to that section. 

Finally, appellant argued that even if she could not inherit the prop- 
erty, she had five years in which to dispose of it and be entitled to the 
proceeds. She based her claim on a clause of the treaty which provided: 


2. Nationals and companies of either Party shall be permitted freely 
to dispose of property within the territory of the other Party with 
respect to the acquisition of which through testate or intestate suc- 
cession their alienage has prevented them from receiving national 
treatment, and they shall be permitted a term of at least five years 
in which to effect such disposition. 

The term ‘‘national treatment’? means treatment accorded within 
the territories of a Party upon terms no less favorable than the treat- 
ment accorded therein, in like situations, to nationals... of such 
Party. The term does not imply immunity from the laws and regu- 
lations of a Party which apply in a non-discriminatory manner to 
nationals ... of both Parties. 


* Assisted by Peter 8. Paine, Jr, of the New York and English Bars, William J. 
Williams, Jr., of the New York Bar, and Robert A. B. Maclennan of the English Bar. 
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The court held that, before disposing of the property, the alien must 
acquire it and this she could not do under Iowa law without establishing 
reciprocity. 

The dissenters, pointing out that treaties are supreme over State laws, 
and should be liberally construed when two interpretations are possible, 
argued that the ‘‘five year’’ clause of the treaty rendered the Iowa statute 
ineffective unless aliens attempted to hold the property more than five 
years. Corbett v. Stergios, 126 N.W. 2d 342 (Sup. Ct. Iowa, Feb. 11, 
1964). 


Consuls—authority to act for foreign state determined by existence 
of exequatur 


In an action by a consul of the Dominican Republie to enjoin his vice 
consul from acting as consul, where both parties had been appointed by 
the defunct Bosch régime, the court held that the mere demise of the 
Bosch régime did not invalidate the defendant’s authority to act on behalf 
of the Dominican Republic, but that the determining factor was whether 
his ezequatur had been revoked by the United States. Since the de- 
fendant’s exequatur had not been disturbed, but the plaintiff’s had been 
revoked, the plaintiff had no standing to bring the action on behalf of 
the Dominican Republic. Dominican Republic v. Peguero, 225 F. Supp. 
342 (U. S. Dist. Ct., 8.D.N.Y., Dee. 5, 1963). 


Cuban government agency—-may maintain action in United States 
courts despite severance of diplomatic relations—-Umied States con- 
tinues to recognize Castro Government 


In an action in Puerto Rico by a Cuban bank for loss resulting from the 
failure of a shipping company to deliver cargo, the District Court held 
that the bank was not barred from access to the Federal courts, even 
though it was an instrumentality of the Cuban Government. Acting on 
the instructions of the Court of Appeals for the First Circuit to ascertain 
from the Department of State the bank’s relationship with the Cuban 
Government and the status of that government in the courts of the United 
States during the period of cessation of diplomatic relations, the District 
Court accepted the views of the Department of State that the severance 
of diplomatic and consular relations with the Government of Cuba did 
not constitute a cessation of recognition by the United States of the Castro 
Government, which recognition continued until the time of the action. 
Banco para el Comercio Exterior de Cuba v. Steamship Ruth Ann, 228 F. 
Supp. 501 (U. 8. Dist Ct., Puerto Rico, April 22, 1964). 


Federal Tort Claims Act—inapplicable to tort occurring within the 
United States Embassy 


In an action for damages under the Federal Tort Claims Act (28 
U.S8.C.A. §§1346 (b), 2671-2680) for personal injuries suffered within the 
physical confines of the American Embassy at Bangkok, Thailand, the 
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court held that a common sense interpretation of the exclusion under the 
Act of claims ‘‘arising in a foreign country” barred recovery by the 
plaintiff. The legislative history indicates that Congress excluded claims 
arising ‘‘in a foreign country’’ because liabilities were to be determined 
by the law of the place where the tort occurred and Congress was unwilling 
to subject the United States to liabilities dependent upon foreign law. In 
this sense, since the law applicable to a tort committed within the Ameri- 
can Embassy premises would be the law of Thailand, such premises should 
be considered ‘‘in a foreign country.” Meredith v. United States, 330 - 
F. 2d 9 (U. 8. Ct. App., 9th Cir., March 24, 1964). 


Immunity lacking for commercial acts of foreign government 


Plaintiff, owner of a merchant vessel, sought to compel arbitration of 
claim against defendant branch of the Ministry of Commerce of the Span- 
ish Government for damage to the vessel which the Government chartered 
to carry wheat from the United States to Spain, the charter providing for 
arbitration. The court struck defendant’s motion to dismiss on the ground 
of defendant’s alleged sovereign immunity, District Judge Murphy saying 
of the charter party: ‘‘This, we think, is a commercial operation of the 
Spanish government and as such the defense of sovereign immunity is not 
available.” He rejected the argument that the transaction was a sovereign 
or public act merely because the shipment of the wheat was pursuant to a 
Surplus Agricultural Commodities Agreement between the United States 
and Spain, distinguishing this international agreement from’ the charter 
party. He also rejected defendant’s attempt to call the issue one of ‘‘act 
of state,” since defendant’s acts could not be considered ‘‘offictal acts.” 
Steamship Hudson, 1964 Am. Mar. Cas. 698 (S.D.N.Y., Nov. 14, 1963).* 


Jurisdiction—refusal to respect parties’ chotce of foretgn forum on 
grounds of public policy 


Respondents moved to dismiss, on the grounds of forum non conveniens, 
appellants’ suit to recover for personal injuries suffered while passengers 
on respondent’s vessel. The passage contract provided that all legal 
actions were to be governed by Italian law and must be instituted in 
Genoa. Choosing to apply the majority view that such agreements which 
seek, in advance of the occurrence of a cause of action, to deprive an other- 
wise competent court of jurisdiction are unenforceable as against public 
policy, the court denied the motion. It pointed out, however, that even 
if it had taken the position that such agreements are enforceable, provided 
they are reasonable, it would be unreasonable to remand the case to a 
foreign court where such action might, in effect; deprive appellants of their 
remedy, since appellants (although Italian citizens) were permanent resi- 
dents of the United States and of the District in which the court was sitting. 
Muoio v. Italian Line, 228 F. Supp. 290 (U. S. Dist. Ct., E.D. Pa., April 
T, 1964). 


* Digested by Wm. W. Bishop, Jr. 
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Jurisdiction—refusal to respect parttes’ choice of foreign law and 
foreign forum on grounds of public policy 


In libels in admiralty for damage to cargo shipped from the United 
States to Germany on bills of lading as to which the Carriage of Goods by 
Sea Act (46 U.8.C.A. §1300 et seg.) applied, but which contained choice 
of law clauses in favor of German law as well as a clause submitting all 
disputes to the German courts, the court refused to decline jurisdiction 
so as to allow the parties to pursue the matter in Germany. The court 
reasoned that, though it would normally be inclined to respect the parties’ 
expressed intentions as to choice of law and forum, in this instance German 
law was clearly more favorable to the carrier on the issue of limitation 
of liability than the Carriage of Goods by Sea Act, and there was no 
indication that the German courts would apply that Act. To decline 
jurisdiction would therefore thwart the applicability of the Act and the 
strong public policy which it embodied. General Motors Overseas Corpo- 
ration v. 8. 8. Goettingen, 225 F. Supp. 902 (U. 8. Dist. Ct., S.D.N-Y., 
Jan. 14, 1964). Cf. Pakhuismeesteren, S. A. v. 8. 8. Goettingen, 225 F. 
Supp. 888 (U. S. Dist. Ct., 8.D.N.Y., Dec. 16, 1963). 


Nationality—naturalized citizen who resides continuously for three 
years in foreign state of which formerly a national or in which 
born does not lose citizenship 


Section 352(a) (i) of the Immigration and Nationality Act of 1952, 
66 Stat. 269, 8 U.S.C. §1484, provides that, with certain exceptions, a person 
who has become a national by naturalization loses his nationality by ‘‘hav- 
ing a continuous residence for three years in the territory of a foreign 
state of which he was formerly a national or in which the place of his 
birth is situated.” The Supreme Court held this provision unconstitu- 
tional on the ground that withdrawal of citizenship is not a reasonably 
calculated means to an otherwise legitimate end and so discriminates 
against naturalized citizens as to constitute a violation of the due process 
clause of the Fifth Amendment. Schneider v. Rusk, 377 U. S. 163 (U. 8. 
Sup. Ct., May 18, 1964). : 


Passports—President’s power to restrict travel to spectfied areas 


In two separate suits, Federal District Courts held that the Passport 
Act of 1926, 22 U.S.C.A. §211(a) and the Immigration and Nationality 
Act of 1952, 8 U.S.C.A. §1185 are not unconstitutional and validly dele- 
gate to the President the power to restrict travel to Cuba and other areas, 
MacEwan v. Rusk, 228 F. Supp. 306 (U. 8. Dist. Ct., B.D. Pa., April 20, 
1964) ; Zemel v. Rusk, 228 F. Supp. 65 (U. 8. Dist. Ct, D. Conn., Feb. 
20, 1964). 


Passports—right of member of Communist organization to hold and 
use United States passport upheld 


Section 6 of the Subversive Activities Control Act of 1950, 64 Stat. 998, 
50 U.8.C. §785, provides that: 
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(a) When a Communist organization . . . is registered, or there is in 
effect a final order of the Board requiring such organization to 
register, it shall be unlawful for any member of such organization, 
with knowledge or notice that such organization is so registered or 
that such order has become final—(1) to make application for a pass- 
port, or the renewal of a passport, to be issued or renewed by or 
under the authority of the United States; or (2) to use or attempt 
to use any such passport. 
The Supreme Court held this provision unconstitutional on the ground 
that the relationship between the ‘‘bare fact of organizational membership 
and the activity Congress sought to proseribe’’ was too tenuous to support 
this broad and indiscriminate prohibition of the right to travel abroad 
which is guaranteed by the Fifth Amendment. Aptheker v. The Secre- 
tary of State, 378 U. S. 500 (U. S. Sup. Ct., June 22, 1964). 


UNITED KINGDOM OOURTS 


War damages—compensation payable for oil installations destroyed 
as part of long-term strategy to deny advancing enemy their use 


The Burmah Oil Company sued the Crown for compensation to make 
good the damage suffered when oil installations near Rangoon owned by 
it were destroyed in 1942 by British forces to prevent them from falling 
into the hands of the advancing Japanese. The House of Lords held that 
if, in the exercise by the Sovereign of the royal prerogative in relation to 
war, a subject was deprived of property for the benefit of the state, he 
would be entitled to compensation at public expense unless the deprivation 
of property constituted battle damage for which no compensation was 
payable. However, the battle damage exception did not in the House’s 
view extend to destruction which was part of deliberate long-term strategy 
in the nature of economic warfare and was not so connected with the 
purposes of immediate battle operations that the destruction would have 
been done in any event for the sake of such operations. The House, 
taking a different view of the facts from the court below,’ concluded 
that the destruction in this instance was not battle damage and awarded 
compensation to the plaintiffs. Burmah Oil Company v. Lord Advocate, 
[1964] 2 W.L.R. 1231; 2 All E.R. 348 (House of Lords, April 21, 1964). 


Diplomatic smmunity—applicable to oficials of the European Com- 
mission of Human Rights 


Plaintiff, a German national, brought an action in England against the 
ex-President and the Secretary of the European Commission of Human 
Rights with respect to acts done in their official capacities involving a 
matter before the Commission. The Court of Appeal held that both 
defendants were entitled to diplomatic immunity under the International 
Organizations (Immunities and Privileges) Act, 1950, and an Order in 
Council made thereunder. Even if the ex-President’s name were not still 


1 Burmah Oil Company v. Lord Advocate (Scot Ot. of Session, Ist Div., March 14, 
1968), 58 AJIL. (1964). 


1016 THE AMERIOAN JOURNAL OF INTERNATIONAL LAW [Vol. 58 


on the official list (which was conclusive proof under the 1950 Act that he 
was entitled to the immunities granted thereunder), his immunity could 
never be impugned with respect to acts done in his official capacity during 
the tenure of his office. Zoernsch v. Waldock and Another, [1964] 2 All 
E.R. 256 (Ct. of App., March 24, 1964). 


JAPANESE COURTS 


Atomic bombs—use against Hiroshima and Nagasaki violated inter- 
national law, but individual Japanese cttizens have no remedy 


In an action by five Japanese citizens against the Japanese Government 
claiming damages for injuries sustained by them in the atomic bomb raids 
by United States forces on Hiroshima and Nagasaki during World War 
TI, the court held that the plaintiffs were not entitled to recover. 

The court accepted the plaintiffs’ argument that the dropping of atomic 
bombs on Hiroshima and Nagasaki constituted a violation of international 
law on the ground that the dropping of said bombs not only constituted an 
indiscriminate bombardment of undefended cities far beyond the require- 
ments of destroying military objectives within those cities, but also violated 
the general principle of international law (which it derived from the 
specific treaty limitations on the use of poisonous gas and bacteria) that 
weapons which give rise to ‘‘unnecessary ailments’’ to enemy personnel 
must not be used. However, the court recognized clearly that indi- 
vidual citizens, in the absence of treaty provisions, have no standing under 
international law. Since the plaintiffs had no legal means to seek repara- 
tion for their damages, their claims could not be objects of the general 
waiver of all claims of Japan and its nationals contained in Article 19a 
of the Peace Treaty of 1951 between the Allied Powers and Japan. Conse- 
quently, the Government of Japan incurred no liability to the plaintiffs. 
Joint Civil Damage Suit 1955 (wa) 2914 and 1957(wa) 4177 (Tokyo Dis- 
trict Court, Dec. 7, 1963), reported in The Jurist, No. 298 (March 1, 1964), 
pp. 89-45.* 


ARBITRATION 


Treaty interpretation—International Atr Transport Services Agree- 
ment, U. 8.-France, March 27, 1946 1—informal agreements 


Decision oF THE ARBITRATION TRIBUNAL ESTABLISHED PURSUANT TO 
THE ARBITRATION AGREEMENT SIGNED AT PARIS ON JANUARY 22, 1963, 
BETWEEN THE UNITED Stares or AMERICA AND FRANCE. 


Decided at Geneva, December 22, 1963.3 


* Digested by Ken Tsunematsu. 

161 Stat. 8445, T.I.A.S., No. 1679, as amended, T.L.A.8., Nos. 2106, 2257, 2258, 4836, 
and 5185. 

2Digested and excerpted by Wm. W. Bishop, Jr., from mimeographed copy of 
decision. The full text of the decision appears in 3 Int. Legal Materials 668 (July, 
1964). 
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Arbitration tribunal? consisting of Professor Roberto Ago (Italy),* 
Professor Henry P. deVries (U.S.A.), and Professor Paul Reuter 
(France). 


The Agreement asked the Tribunal to decide: 


1. Under the provisions of the Air Transport Services Agreement be- 
tween the United States of America and France, and in particular the 
terms of Route 1 of Schedule TI of the Annex to that Agreement, does a 
United States airline have the right to provide international aviation services 
between the United States and Turkey via Paris and does it have the right 
to carry traffic which is embarked in Paris and disembarked at Istanbul, 
Ankara or other points in Turkey, or embarked at Istanbul, Ankara or 
other points in Turkey and disembarked at Paris? 

2. Under the provisions of the Air Transport Services Agreement be- 
tween the United States of America and France, and in particular the terms 
of Route 1 of Schedule I of the Annex to that Agreement, does a United 
States airline have the right to provide international aviation services 
between the United States and Iran via Paris and does it have the right 
to carry traffic which is embarked in Paris and disembarked at Tehran 
or other points in Iran, or embarked in Tehran or other points in Iran 
and disembarked at Paris?®... 


[In the Agreement of March 27, 1946, the United States and France 
granted ‘‘to each other the rights specified in the Annex hereto for the 
establishment of the international air services set forth in that Annex”; 


3 The submission to arbitration was in conformity with Art. X of the Air Transport 
Services Agreement, as amended, which provided for an advisory opinion of three 
arbitrators; the Agreement provided that the contracting parties ‘‘will use their best 
efforts under the powers available to them to put into effect the opinion expressed in 
any such advisory report.’? By letters exchanged Dee. 8, 1962/Jan. 9, 1963, the 
governments agreed to consider the decision of the Arbitration Tribunal in this dispute 
as binding on the parties. 

4The arbitrators chosen by the parties being unable to agree on the third member, 
Prof. Ago was chosen by the President of the International Court of Justice after 
consultation with the President of the Council of ICAO. 

5 Prof. Milton Katz was first designated by the United States, but had to resign 
due to other commitments; he was replaced by Prof. deVries prior to the oral 
arguments, ‘ , 

6 The Tribunal’s decision states: ‘‘During their oral arguments both Parties ex- 
pressed the opinion that the Tribunal should determine its jurisdiction on the basis of 
a broad interpretation of the Arbitration Agreement. In this connection, at the con- 
elusion of the oral argument, the President asked the Agents, on behalf of the Tribunal, 
if the Parties were prepared formally to confirm their agreement on this point, and 
that if, consequently, the terms employed by the Arbitration Agreement to indicate 
the questions that the Tribunal had been requested to decide, should be interpreted to 
mean that the Tribunal would be free if it deemed proper to de so, to consider not 
only the terms of Route 1 of Schedule IL of the Anner, but also the Agreement and 
the Annex as a whole, as well as all the formal and informal understandings which 
followed, as well as the practice of the Parties. The question was also asked whether, 
with the agreement of the Parties, the Tribunal would be free, if it so deemed proper, 
either to give a single answer to the two questions appearing in the Arbitration Agree- 
ment or to reverse the order of the said questions. The replies of the Agents of the 
Parties were affirmative on both points.’’ 
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the Annex could be amended by agreement of the parties. In the Annex 
the French Government granted to the United States ‘‘the right to conduct 
air transport services by one or more air carriers of United States national- 
ity designated by the latter country on the routes, specifled in Schedule IT 
attached, which transit or serve commercially French territory.’’' Sched- 
ule IT read in part:] 


ROUTES TO BE SERVED BY THE AIR CARRIERS OF THE UNITED STATES 


(Points on any of the routes listed below may, at the option of the air 
carrier, be omitted on any or all flights.) 

1. The United States via intermediate points over the North Atlantic 
to Paris and beyond via intermediate points in Switzerland, Italy, Greece, 
Egypt, the Near Hast, India, Burma and Siam to Hanoi, and thence to 
China and beyond; in both directions. 

2. The United States via intermediate points over the North Atlantic 
and Spain to Marseille and beyond via Milan, Budapest and points south 
of the parallel of Budapest to Turkey and thence via intermediate points 
to a connection with Route 8 and beyond on said route; in both directions. 

3. The United States via intermediate points over the North Atlantic, 
and Spain to Algiers, Tunis, and beyond via intermediate points in 
Egypt, and beyond via Route 1; in both directions... . 


Section VII of the Annex provided: 


Changes made by either Contracting Party in the routes described 
in the Schedules attached except those which change the points served by 
these airlines in the territory of the other Contracting Party shall not be 
considered as modifications of the Annex. The aeronautical authorities of 
either Contracting Party may therefore proceed unilaterally to make such 
changes, provided, however, that notice of any change is given without 
delay to the aeronautical authorities of the other Contracting Party... . 

[The Tribunal said in part:] 


In the opinion of the Tribunal, it would not be possible to arrive at a 
satisfactory interpretation of those clauses of the United States-France 
Aviation Agreement involved in the disputes submitted to the present 
Arbitration, nor at a proper definition of the rights and obligations de- 
riving therefrom, if a given expression such as ‘‘Near Hast’’, which ap- 
pears in the description of route 1 of Schedule I of the Annex to the 
Agreement, were to be isolated. The sense in which this expression was 
employed at the place referred to cannot be determined without reference 
to the context. 

The Tribunal is in effect convinced—and in this it is in line with case 
law and doctrine of international law—that it is only against its context 

7 The Annex further specified that: ‘‘One or more air carriers designated by each 
of the Contracting Parties under the conditions provided in this Agreement will enjoy, 
in the territory of the other Contracting Party, rights of transit, of stops for non- 
traffic purposes and of commercial entry and departure for international traffie in 


passengers, eargo and mail at the points enumerated and on each of the routes 
specified in the schedules attached at all airports open to international traffie.”’ 
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that the meaning of a term employed in a clause of a treaty should be 
sought.’ ... 

Interpretation, as a logical operation that seeks to establish with the 
maximum possible certainty what the common intention of the Parties 
was, can only succeed in determining the meaning to be attributed to a 
term appearing in a clause of the treaty, in the framework and as a 
fanction of the clause as a whole. In its turn, a clause should be in- 
terpreted with reference to the content of the treaty considered in its 
entirety; and, if the Agreement comprises other instraments which com- 
plete or modify it, all these instruments should, if necessary, be taken into 
consideration in the interpretation of the clause. 

In the view of the Tribunal, this is all the more indispensable because, 
in this specific case, the expression ‘‘Near East” is not an expression which 
in current speech has a unique meaning that is generally agreed upon and 
clearly defined. As is evident from an examination of the abundant 
documentation furnished by the Parties, neither in geographical, historical 
nor diplomatic language, nor in the administrative practice of States, 
nor in general civil aviation usage can a clear and uniform use of this 
term be found... . 

In the sequence describing route 1, the term ‘‘Near East” is placed 
between the term ‘‘Egypt’’ and the term ‘‘India’’, the latter single term 
having been replaced in 1959, by the three successive terms, ‘‘Pakistan’’, 
‘India’, and ‘‘Ceylon’’. Since the general description of the route 
follows a more or less uniform direction and progression from west to 
east, and because this fundamental notion of direction is confirmed by the 
use of the expression ‘‘in both directions’’ at the end of the description, 
the Tribunal considers that there is to be found here, from a mere reading 
of the text, an initial indication that the Parties, in speaking in this place 
of the ‘‘Near Hast’’, must have had in mind an area situated grosso modo, 
to the east of Egypt and to the west of Pakistan and India. . . 

When, on the contrary, the indication of an area is given in the inter- 
mediate portion of a route, it seems that it can only be understood if it is 
accepted that the area in question constitutes a geographical region in 
which a point or a series of different points ought to be situated, but all 
of them equally characterized, in the actual terms employed in the Schedule 
of Routes, by the fact that they are ‘‘intermediate points” between those 
in the country mentioned before them and those in the country listed after. 
And however broad a meaning be given to the adjective ‘‘intermediate’’, 
it seems evident that one could not so qualify a point which involves a 
turn around in relation to points designated by the term immediately 
preceding, nor a clear deviation from that notion of a ‘‘reasonably direct 
route” which get forth in Article 1 of the International Air Transport 
Agreement proposed by the Chicago Conference of December 7, 1944, 


s Here the Tribunal referred to the Advisory Opinion of Aug. 12, 1922, regarding 
Competence of the International Labor Organization, P.O.IJ., Ser. B, Nos. 2 & 8, p. 22; 
and the Advisory Opinion of May 16, 19265, regarding Polish Postal Service in Danzig, 
tbid., No. 11, pp. 89-40. - 
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certainly inspired the conclusion of the subsequent bilateral agreements, 
as a general principle inipiepen apie to the orderly development of air 
traffic. — 

In all cases, including the one submitted to the Tribunal for arbitration, 
where the description of an international air route is effected by using a 
series of terms which, with certain exceptions represented by various 
obligatory points, designate not specific places, but entire States or even 
regions comprising several States, the resulting configuration of the route 
to some extent resembles a vast air corridor. The latter represents what 
may be called the general path of the route, as opposed to the specific path 
or itinerary formed by the series of points lying within the general path, 
that will in fact be stops for the air carriers of the country to which the 
route has been assigned. Because, whatever the system used to describe a 
given air route, the latter must, in the last analysis, necessarily constitute 
a series of ‘‘points’’ and not States or regions. It is ‘‘points’’ that are 
in fact served by air carriers, and, what is more, it is in connection with 
the service of points such as Tehran, Istanbul or Ankara, that the present 
dispute has arisen, .. . 

In any event, it cannot be denied that the system used in the United 
States-France Agreement of March 27, 1946, is characterized as particu- 
larly flexible. The general path of the route in effect comprises the bundle 
of possible lines, the choice of the specific itinerary or itineraries being 
left, within certain limits, to the State whose air carriers are authorized 
to serve the route. Under the Agreement, this State appears to be the 
holder of a series of potential rights in air traffic to the various points 
situated on the general path of the route. 

However, as the Tribunal sees it, even without reference to subsequent 
restrictions possibly imposed by specific clauses of the Agreement, the 
rights mentioned here and the possibility of a choice between itineraries 
touching different points, are already in themselves subject to a double 
limitation. The first, a purely practical one, stems from the fact that the 
choice of points that can be served within the corridor is necessarily limited 
to places possessing airports open to international traffic. The second, of 
a legal nature, results from the fact that, unless a different agreement has 
been concluded between the interested parties, the outer limits of the 
corridor representing the general path of the route cannot be exceeded. 
And wherever these outer limits are not clearly established because, in- 
stead of a State with given boundaries, a region with imprecise frontiers 
has been indicated, the criterion for determining these limits can only be 
furnished by consideration of the fundamental direction of the route, and 
by the requirement that the area indicated contain points which can 
reasonably be considered as ‘‘intermediate’’ between those in the country 
listed before them and those in the country listed after them. 

A general conclusion of this kind cannot to any extent be weakened by 
the sole fact that the route Schedules appearing in the Annex to the 
Agreement of March 27, 1946, are prefaced, in brackets, by the so-called 
omission of stops clause, by virtue of which any point on a route enumerated 
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may, at the option of the air carrier authorized to operate it, be omitted 
on any or all flights operated by that carrier. This clause, which was 
conceived with the aim of permitting a diversification of services on a 
given route, does no more than provide the possibility for the carrier 
operating a route to omit certain points of call scheduled on the. route, 
either on some or all flights. But it is obvious that a simple measure of 
this kind could not modify the general path of the route as it appears 
in the route description listed in the Agreement: the power to effect a 
modification of this kind is certainly not included in the powers granted 
to carriers. A change of such importance as the alteration or extension 
of the general path of an international air route can only be effected by 
appropriate consensual action of the Governments concerned. 

A further element may, in the opinion of the Tribunal, prove likely to 
throw more light on the matter for the purposes of a direct interpretation 
of the text of the 1946 Agreement: this is the comparison of the respective 
paths of certain of the routes described in Schedule II of the Annex... . 

A merger of route 2 with route 1 is not expressly provided for, although 
it would certainly have been logical to plan for it in preference to the 
connection with route 8, if the two routes were to be linked in a region 
situated to the west of India. Provision is made, on the other hand, for 
a link between route 1 and route 3, which after running the length of 
Spain and North Africa, goes precisely to “Egypt and beyond on route 
1”. Thus, where the merger of a route with route 1 is to be effected, it 
is expressly indicated. 

This leads to the conclusion that the Parties did not intend the area 
traversed by route 2 via Turkey and intermediate points between Turkey 
and Pakistan or India, to be part of the general path assigned to route 1, 
whatever its geographical definition. The intention of the Parties in de- 
scribing in this manner the two basic routes serving different points of 
French territory seems to have been to maintain these routes quite sepa- 
rate until they reached India. In the vast area separating Europe from 
the Indian subcontinent, each of them would have been assigned a general 
‘path, in both cases oriented from north-west to south-east, the first how- 
ever being situated more to the north so as to cover above all Turkey and 
Tran, while the other, less broad, was more to the south. 

The various elements that can be taken into consideration for the pur- 
pose of interpretation of the text of the Agreement of March 27, 1946, and 
in particular of Schedule IT of the Annex thereto, lead the Tribunal to 
the conviction that this text does not authorize a conclusion that it was 
the intention of the Contracting Parties, at the time when they concluded 
the Agreement, to include the areas in which are situated respectively the 
Istanbul and Ankara stops and the Tehran stop in the general path of the 
route described as route 1 in Schedule IT of the Annex, and in particular 
in the portion of this general path which is indicated by the term ‘‘Near 
Fast’... . 

After seeking to determine the intention of the Parties on the basis of a 
direct interpretation of the Agreement itself and of the Annex thereto, 
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the Tribunal must verify whether the results obtained by this means are 
or are not confirmed by an examination of the history of the negotiations 
leading up to the Agreement in question, as it appears in the documenta- 
tion provided by the Parties. 

The documentary history of the negotiations, or as it is generally called, 
the ‘‘legislative history’’, is in fact rightly considered by case law and 
doctrine to be a proper subsidiary guide for the interpretation of treaties.® 


In these circumstances, the Tribunal is of the opinion that, even in the 
case where a doubt had remained as to the merit of the conclusion that 
seeks to attribute—on the basis of a simple examination of the text of the 
United States-France Agreement of 1946—a limited meaning to the term 
‘Near East” employed therein, a restrictive interpretation of the term in 
question must also be applied because of its coincidence with the idea con- 
veyed by the American negotiators to the French during the negotiations 
leading up to the Agreement. This is a case in which, of two possible 
interpretations, the choice of that which involves less extensive obligations 
for the obligated Party seems to be especially justified,” 

Consequently, the Tribunal believes that it can terminate the examination 
of this point with the finding that the analysis of the preliminary negotia- 
tions strengthens the indications that the Tribunal had found from the 
analysis of the text of the Agreement of March 27, 1946, and the Annex 
thereto, and thus leads it to conclude that the Istanbul and Ankara as the 
Tehran stops cannot be considered to have been included by the Contrac- 
. ting Parties, at the time of the Agreement, in the region designated by 
the term ‘‘Near East” in the description of route 1 of Schedule IT. 

Having reached this conclusion, the Tribunal cannot, moreover, follow 
the view that the Contracting Parties, through not granting the path of 
route 1 breadth enough to include the stops in question, could at the same 
time have intended to agree that these points of call could be added to 
the path of route 1 by the special unilateral procedure provided for in 
Section VII of the Annex. ... 

In the view of the Tribunal, the essential consideration in this matter is 
that the special unilateral modification procedure provided for in Section 
VII regarding the path of routes in territories other than those of the 
Contracting States only seems to have been intended—despite some ob- 
securities in the text and even a number of differences between the English 
and French texts—to permit of modifications of the specific path or paths 
lying within the general path of the route, and not for the purpose of 
unilaterally changing the general path itself... . 

3 Here the Tribunal discussed and quoted from the Case concerning Treatment of 
Polish Nationals in Danzig, P.C.LJ., Ser. A/B No. 44, p. 88 (1932); and the Light- 
houses Case between France and Greece, ibid., No. 62, p. 18 (1984). 

10 Here the Tribunal referred in a footnote to the 1929 Case relating to the Terri- 
torial Jurisdiction of the International Commission of the River Oder, P.C.LJ., Ser. 
A, No. 23, p. 26; and the arbitral decision of July 18, 1932, between the United States 
and Sweden concerning the vessels ‘‘Kronpring Gustaf Adolf’? and ‘'Pacifie,’? 2 
Int. Arb. Awards 1254. 
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The interpretation according to which Section VII cannot be utilized 
to change the general path of a route, is above all suggested by the word- 
ing itself of the English text of the clause in question, which is without 
doubt the original text, and which speaks of ‘‘changes im the routes”. 
At the same time, this interpretation is the one which appears best to 
correspond to the spirit of the provision as a whole, which is to provide for 
a procedure of a rather exceptional nature, hardly suitable for such 
serious modifications as changes of the general path of the route... . 

In the opinion of the Tribunal, a careful examination of the conduct 
of the Parties subsequent to the conclusion of the Agreement can be of 
great importance for the purposes of the present Arbitration, but each 
of its different aspects should be taken into consideration quite sepa- 
rately. l 

In the first place, account has to be taken of the practice of the Parties 
- in the application of the Agreement, as a supplementary means of in- 
terpreting this instrument. This method may be susceptible of either 
confirming, or contradicting, and even possibly of correcting the conclu- 
sions furnished by the interpretations based on an examination of the 
text and the preparatory work, for the purposes of determining the com- 
mon intention of the Parties when they concluded the Agreement.“ ... 

In this connection, however, the Tribunal cannot do otherwise than 
remark that the practice followed in the application of the Agreement 
of March 27, 1946, does not appear to furnish elements which contradict 
the conclusions of the Tribunal as to the scope of the description of route 
1 of Schedule II, and in particular of the meaning of the term ‘‘Near 
East’... 


5. The subsequent conduct of the Parties 
A. The concession from 1955 of the right to serve Tehran 


As the Tribunal sees it, it is from another aspect that careful considera- 
tion must be given to the conduct of the Parties and to the attitude adopted 
by each of them, in particular from the time when the first differences of 
opinion as to principle arose regarding the application of the Agreement. 

This course of conduct may, in fact, be taken into account not merely 
as a means useful for interpreting the Agreement, but also as something 
more: that is, as a possible source of a subsequent modification, arising 
out of certain actions or certain attitudes, having a bearing on the juridical 
situation of the Parties and on the rights that each of them could properly 
claim. 

... What the Tribunal particularly has in mind are cases where ex- 
press or implied consent has been given to a certain claim or the exercise 


11 The Tribunal discussed and quoted from the Advisory Opinion of Aug. 12, 1922, 
concerning Competence of the International Labor Office, P.C.LJ., Ber. B, Nos. 2 & 3, 
p. 89; Advisory Opinion of March 3, 1928, regarding Jurisdiction of the Courts of 
Danzig, tbid., No. 15, p. 18; and the Case concerning the Temple of Preah Vihear, 
[1962] I.C.J. Rep. 32-88. 
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of a certain activity, or cases where an attitude—whether it can rightly 
or not be described as a form of tacit consent—certainly has the same 
effects on the resulting juridical situation between the Parties as consent 
properly speaking would have. The Tribunal is referring in particular 
to assumptions such as the following: the interested party has not in fact 
raised an objection that it may have had the possibility of raising, or it has 
abandoned, or not renewed at a time when the opportunity occurred, the 
objection that it raised at the outset; or while objecting in principle, it 
has in fact consented to the continuance of the action in respect of which 
it has expressed the objection; or again, it has given implied consent, 
resulting from the consent expressed in connection with a situation related 
to the subject matter of the dispute. 

The conduct of the authorized French authorities herein, especially be- 
tween 1950 and 1955, reveals, in effect, many examples of this kind. 

The history of the events of this period shows above all that the ob- 
jection initially raised by the French representative to PAA’s right to 
serve Beirut via Paris-Rome was not renewed at the time when the 
Minutes of the consultations of March 19, 1951, were drawn up, during 
which the question of Beirut had been discussed. This attitude, it is true, 
may have resulted from assurances given by the American negotiators of 
respect for the special French interests in the Levantine States; it may 
also have resulted from an uncertainty that existed as to the actual ex- 
clusion of Beirut from the path of route 1; in point of fact, these doubts 
had not been entirely eliminated by the examination of the maps forwarded 
by the CAB, and had already emerged in the expression ‘‘open to discus- 
sion’’ used by the French side at the time the objection was formulated. 
However, it is a fact that as a result of this attitude, an agreement was 
reached between the two Governments concerning both a renunciation by 
the French side of discussions as to whether Beirut was included in route 
1, and the special consideration that the Americans undertook to give to 
French interests in this region. Thus the French Government no longer 
continued to contest the rights of American air carriers to serve Beirut 
via Paris in the conditions agreed upon; and it must have been considered 
the consent so given as being also valid for neighbouring States, since later 
on it raised objections neither to the free transfer services from Beirut to 
Damascus operated by PAA in 1951 and 1952, nor to the regular service, 
on Tehran flights, of the Damascus stop, inaugurated in 1955, nor to the 
Baghdad service from Ankara started in 1959. It should be noted that 
neither Syria nor Lebanon were listed among the areas allocated to the 
general path of the southern route by the CAB Decision of June 1, 1945, 
whereas Iraq was on this list, although the annexed map only included in 
` the said path the southern part of this country (Basra). But whatever 
the status of these three countries may have been in the original framework 
of the 1946 Agreement, insofar as the path of route 1 was concerned—a 
question which the Tribunal is not called upon to consider—what is certain 
is that as a result of the attitude adopted by the Parties from 1951 on, the 
right of American carriers to serve the points in question via Paris had been 
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definitively vested and could no longer be contested, at least while the 
American side did not depart from the assurances given. 

More delicate and more important aspects of the question, for the pur- 
pose of the present arbitration, are to be found in the attitude adopted 
towards the problem raised by the Tehran service. The history of events 
shows that PAA’s claim to serve Tehran via Paris, Rome, Beirut and 
Damascus, had been brought to the knowledge of the French authorities 
by the letter of April 5, 1955, transmitting this company’s summer time- 
tables; the new service was to be inaugurated on April 24. It also shows 
that the Secrétaire Général à 1]’Aviation Civile et Commerciale had clearly 
formulated his objections to the Tehran service, giving juridical reasons 
for these objections,'in an initial conversation with the American Civil 
Air Attaché of the United States Embassy. However, he had also stated 
that a note would probably be transmitted to the United States Embassy 
on this subject, and this note never appeared. In addition, although it is 
true that the same high official was to have another conversation with the 
Civil Air Attaché a few days later in the presence of the Director for 
France of PAA, it is also true that, in the first letter written subsequently 
to the latter, dated May 14, 1955, he limited himself to stating that: 


“En ce qui concerne la desserte de Damas et Téhéran, j’ai pris note 
des explications que vous m’avez données à ce sujet dans notre 
récent entretien.’’ 


It should be noted that in the same letter, the Secrétaire Général a 
l’Aviation Civile et Commerciale approved the timetables transmitted on 
April 5 and by so doing, gave his implicit consent to the PAA Tehran 
service via Paris. It was only in a second letter sent to the same person 
on June 4, that is to say nearly a month and a half after the New York- 
Paris-Tebran service via Rome, Beirut and Damascus had started opera- 
tions, that the French official considered it necessary to recall that: 


“Téhéran n’étant pas prévu au Tableau II (Route 1), c’est seulement 
à titre temporaire et compte tenu des assurances que vous avez bien 
voulu me donner que votre compagnie éviterait, sur cette route, de 
porter préjudice aux compagnies françaises, que j’avais approuvé votre 
desserte de Téhéran.’’ 


Apart from the clear and unequivocal reaffirmation of the refusal, in 
principle, to admit that Tehran was situated on the path of route 1 as 
described in Schedule II of the Annex to the Agreement, the French 
aviation authorities confirmed in fact once again the consent that had 
already been given previously for PAA to operate the New York-Paris- 
Rome-Beirut-Damascus-Tehran line, albeit with certain conditions as to 
itineraries and flight frequencies. .He added, it is true, that this consent 
was given ‘‘& titre temporaire’’. 

Nevertheless, in the view of the Tribunal, it seems very difficult to admit 
that, in making a reservation of this nature, the French official could have 
meant to say that he reserved the right to withdraw the consent given at 
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his own discretion whenever he saw fit to do so. Because of his experience 
and his position at the head of civil and commercial aviation services, he 
knew very well that one cannot take the responsibility of granting an air 
carrier the authorization to operate a new service requiring important 
installations and investments, one day, only to withdraw it the next without 
a weighty reason. The reservation concerning the temporary character 
of the authorization granted could thus only have another meaning, namely 
that it stressed on the one hand, that this authorization did not signify 
the abandonment of the position of principle, that it was not by virtue 
of a right deriving from the 1946 Agreement that the Tehran service was 
allowed, but only by virtue of the authorization itself; and on the other 
hand that the permission to operate the new service was being given within 
certain limits and under certain conditions. The possibility of suspending 
the authorization granted was thus only envisaged in the exceptional 
hypothesis where it would have been necessary to resort to it either to 
ensure that the limitations and conditions set were respected, or to defend 
legitimately the principle that the French were anxious to safeguard. 

All possible doubt as to what was in fact the permanent nature of the 
consent given, disappears, moreover, when we consider the attitude adopted 
by the French authorities in the years that followed. Neither at the time 
when it periodically transmitted its timetables, nor when the capacity on 
the line was increased (three services in 1957, four in 1959), did PAA 
receive any reminder from the French authorities of the temporary nature 
of the authorization granted. Such a series of similar attitudes, reiterated 
over a period of seven years, throws decisive light on the true scope of 
the initial consent given by the French authorities when the question of 
the Tehran service arose for the first time. In 1955, France indisputably 
undertook to permit the operation of aviation services on the Paris-Tehran 
via Beirut route, with exercise of commercial rights, subject to certain 
capacity limitations which were, by the way, liberally extended later on. 
The only real reservation that conditioned this undertaking was that the 
operations envisaged could be suspended in the event that this measure 
became necessary for safeguarding, in a more extensive framework and in 
exceptional circumstances, the position of principle that France had 
adopted regarding the scope of the 1946 Agreement. In reality, it was 
only to be a reason of this nature that was to lead the French authorities 
to suspend the exercise of commercial rights on the Paris-Tehran service, 
effective October 31, 1962. At this time, and in connection with the 
Turkish stops, the renewal of the dispute of principle concerning route 1 
rights deriving from the 1946 Agreement appeared once again to call 
into question—when the Paris-Rome-Istanbul-Ankara-Tehran service was 
inaugurated—the matter of the source of PAA’s right to serve the Iranian 
stop. In spite of this measure, taken after a series of successive delays 
and with arbitration imminent, the services to Iran nevertheless were 
maintained, although without commercial rights between Paris and Tehran; 
this confirms that the French authorities were aware of the impossibility 
of completely going back on what had so long been granted, even in de- 
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fence of their position of principle; they were, also aware of the need to 
respect, at least in some measure, the rights that had undeniably been 
granted and sanctioned by prolonged use. Moreover, it seems evident that 
the suspension measure could only be temporary, and above all could not 
be maintained in force after the question of principle had been decided 
by arbitration. 

Thus an analysis of the conduct of the Parties leads the Tribunal to 
conclude that, as a result of the attitude adopted by the French authorities 
from and after May 14, 1955, the right to serve Tehran via Paris, Rome, 
Beirut and Damascus had been established and could no longer be con- 
tested save in exceptional circumstances. But the Tribunal also believes 
that it should once again state that, in its opinion, it was not by virtue of 
the Agreement of 27 March, 1946, but rather by virtue of an agreement 
that implicitly came into force at a later date, that the right in question 
was in fact accorded; and precisely by the effect of the consent given by 
the French authorities from and after May 14, 1955, to the timetables 
proposed by PAA, which made provision for the Tehran service, consent 
which was constantly confirmed by the attitude of these authorities in the 
course of the years that followed. 


B. The authorization to serve the Turkish stops without commercial 
rights 


With regard to the question that arose in the autumn of 1955 when PAA 
put forward its claim initially to serve Istanbul and later on Ankara as 
well, the elements which can be gleaned from an examination of the con- 
duct of the Parties differ appreciably from those found in connection 
with Tehran. They are, in fact, from all points of view, more precise and 
more immediate. 

When first notified by PAA of its project to serve Istanbul, the Secrétaire 
Général à l’Aviation Civile et Commerciale formulated, in his letter of 
October 11, 1955, a legal objection that Turkey was not included in the 
path of route 1, but only in that of route 2, which could not serve Paris. 
Nevertheless, the execution of PAA’s project was not completely stopped. 
The operation of the New York-Paris-Rome-Istanbul line was authorized, 
but subject to the proviso that it should include no commercial traffic be- 
tween Paris and Istanbul. This attitude was confirmed shortly afterwards 
by the Minister of Foreign ‘Affairs. To the note from the United States 
Embassy of October 21, 1955, which claimed that Turkey should be in- 
cluded in the term ‘‘Near Hast’’ and to the letter of October 27 from the 
Civil Air Attaché, proposing that the question be resolved by recourse to 
the modification procedure provided for in Section VII of the Agreement, 
the Ministry replied as early as November 3 by a double refusal to accept 
the American points of view, and by the request that no commercial 
activity be exercised between Paris and Istanbul. On the other hand 
he admitted the possibility of solving the problem raised by the American 
company’s request by concluding a new agreement to be negotiated be- 
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tween the competent authorities of the two countries. But this could not 
be achieved during the consultations which followed, the counterpart re- 
quested by the French as the price of their consent to the Istanbul service 
being considered too high by the Americans. The French position was 
thus reaffirmed unchanged on several occasions, and particularly in the 
letter of May 16, 1956, at the time of the extension of the line to Ankara, 
and in the letter of May 3, 1957. During the Franco-American meetings 
of 1958 and 1959, the attempt to obtain commercial rights between Paris, 
Turkey and the Near Hast, was once again made by the American negoti- 
ators, but once more no agreement on an exchange of reciprocal benefits 
that could include the granting of the said rights, could be reached. In 
1960, when the American authorities refused to grant France the possi- 
bility of making a stop at Montreal, subject to conditions similar to those 
France had granted for Istanbul, the French authorities even threatened 
to interrupt PAA’s service to Turkey completely. Finally, by the Ex- 
change of Notes of April 5, 1960, which recorded certain mutual conces- 
sions, France, which in the meantime had also opposed the American 
request for at least ‘‘stopover’’ rights between Paris and Istanbul, in the 
end gave a formal undertaking not to interrupt PAA’s service between Paris 
and Istanbul on the terms in which it had operated up to that time. 
Since then the situation of the Turkish stops remained unchanged, and it 
was, rather, the substitution of Tehran for Baghdad as the terminal point 
of the New York-Paris-Rome-Istanbul-Ankara line that set off the crisis ` 
which was to lead the Parties to resort to arbitration on the questions 
arising out of both the Turkish and the Iranian stops. 

Therefore, in the conduct of the Parties with regard to the Istanbul 
and Ankara question, the Tribunal is obliged to point out, above all, the 
absence of any weakening in the French position regarding the refusal 
either to admit that the Turkish stops come within the path of route 1, 
or could be added to it by the mechanism of Section VII, or to grant 
anything more than mere ‘‘blind sector rights’’ on the flights in question, 
unless they obtained an adequate counterpart from the United States. 
On the other hand, although it can certainly not be maintained that the 
American authorities have ever abandoned their thesis of principle, even 
when the Exchange of Notes of April 5, 1960, took place, it must at the 
same time necessarily be recognized that they have not insisted on follow- 
ing up the application of Section VIZ that they proposed in 1955, and 
that their subsequent efforts have above all been deployed in two direc- 
tions: 

a) to attempt to reach a new agreement comprising commercial rights, 

or at least stopover rights between Paris, Istanbul and Ankara; and 

b) in any event to consolidate the authorization that they had obtained 

to serve the Turkish stops, even without commercial rights, and to 
convert this authorization into a permanent right. 


It was this second objective that the American authorities attained by the 
Exchange of Notes of 1960. 
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.. . On the other hand, the conduct subsequently followed by the Parties 
does permit the Tribunal to conclude that by virtue of a subsequent 
agreement, for which the way had already been paved by the authorization 
given by the French authorities on October 11, 1955, and definitively 
confirmed by the Exchange of Notes of April 5, 1960, American carriers 
have acquired the right to serve the Istanbul and Ankara stops, although 
without commercial rights between Paris and the aforesaid stops, and 
that this right can no longer be contested at the present time. 


[The Tribunal unanimously replied to question 1:] 
With regard to the first point 


Considering that the interpretation of the provisions of the Agreement 
of March 27, 1946, and in particular of the terms of route 1 of Schedule IT 
of the Annex to that Agreement, does not permit of the conclusion that the 
right to provide international aviation services between the United States 
and Turkey via Paris was granted to a United States airline under the 
provisions of the said Agreement and of the Annex thereto; ... 

Considering that the right in question has been recognized in a United 
States airline by the Exchange of Notes of April 5, 1960, between the two 
Governments, which definitively confirmed the authorization for the ex- 
ercise of the said right already granted by the French authorities on 
October 11, 1955; 

Decides that the answer to be given on this point is that a United 
States airline has the right to provide international aviation services be- 
tween the United States and Turkey via Paris; 


Wsth regard to the second point 


Decides that the answer to be given on this point is that a United States 
airline has not the right to carry traffic which is embarked in Paris and 
disembarked at Istanbul, Ankara or other points in Turkey, or embarked 
at Istanbul, Ankara or other points in Turkey and disembarked at Paris. 


[As to question 2, the Tribunal gave the same affirmative answer as to the 
first point, relying on the ‘‘implicit agreement ensuing from the consent 
given by the French authorities on May 14, 1955, and constantly confirmed 
by the attitude of the said auhorities throughout the years that followed.”’ 
As to point 2 of question 2, the Tribunal said:] 


Considering that a United States airline has the right in question, sub- 
ject to certain limitations regulating services and flight frequencies, by 
virtue of the implicit agreement ensuing from the consent given by the 
French authorities on May 14, 1955, and constantly confirmed by the 
attitude of the said authorities throughout the years that followed; 

Considering that the interruption of the exercise of this right required 
by the French authorities, effective October 31, 1962, appears to have been 
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dictated solely by the concern of the French Government, above all in view 
of the imminence of arbitration, to safeguard its position of principle as 
to the foundation of the right in question, and that, consequently, it can 
only be of a temporary nature and could not be prolonged after the 
termination of the present arbitration; 

Decides that the answer to be given on this point is that a United States 
airline has the right to carry traffic which is embarked in Paris and dis- 
embarked at Tehran or other points in Iran, or embarked in Tehran or 
other points in Iran and disembarked at Paris. 


BOOK REVIEWS AND NOTES 


Lao Gross 
Book Review Editor 


The Public Order of the Oceans. A Contemporary International Law of 
the Sea. By Myres S. McDougal and William T, Burke. New Haven 
and London: Yale University Press, 1962. pp. xxviii, 1226. Index. 
$15.00. 


In no field of human relationships does one find more tradition, more 
honored phrases and yet greater recent change in the pattern of relation- 
ships than in the law of the sea. The notion of one marine league, visit 
and search, continuous voyage, and Mahan’s doctrine of sea power have 
greatly changed relevance to power relationships in the course of this 
century. During these same sixty years the oceans are increasingly seen 
as the last important reservoir of food. Current conflicts include notions 
of territorial waters, defense zones, offshore fisheries, continental shelf, 
and the nationality of ships. The oceans themselves, but for the possibility 
of contamination by atomie waste and fall-out, remain the same as ever, 
but the thinking about them and decisions affecting relationships to them 
have basically changed (except possibly for the theory of the aerodynamics 
of sails). E 

In an important volume Myres McDougal and William T. Burke have 
set themselves the task of presenting a new policy-oriented approach to the 
law of the seat which draws heavily on history and the thinking of the 
past. This is one of four volumes in which McDougal and associates ap- 
proach the entire field of international law; and he has come to be regarded 
as founding a new school of international law. 

The first task of the reader is to understand the conceptual framework 
which the work follows. If he claims differences of opinion with the 
writers, then he owes it to them to understand their approach. Yet the 
authors themselves have not been slow to express sharply their differences 
with other writers whose approach they compare with their own, in de- 
ciding on its relevance or value. The authors’ language may provide some 
difficulties. While it lacks elegance and simplicity, it is a sincere attempt 
to get beyond the confusion of words to the ideas which they attempt to 
convey. Thus, to browse in the twelve hundred pages of this volume 
without serious consideration of the initial chapter ‘‘Community Context 
and Fundamental Policies’’ is to read the book at an episodic level. 
` McDougal and Burke begin with the historic function of the law of the 


1 Original version of Chapter 1 appeared in 67 Yale Law Journal 488 (1958); of 
Chapter 5, in 45 Cornell Law Quarterly 171 (1960); and of Chapter 8, in 54 AJL. 
25 (1960), 
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sea, protecting and balancing the common interests, inclusive and ex- 
clusive, of all peoples in the use and enjoyment of the oceans, while re- 
jecting all egocentric assertions of special interests in contravention of 
general community interest. 

Here, then, is the theme of the book. The authors note in a later chapter 
that Max Sørensen * has challenged this formulation as an over-simplifica- 
tion because he felt that a wide measure of freedom may well serve the 
interests of one group or category of states, whereas the opposite tendency 
may serve the interests of others. The authors consider this criticism 
a “blunt denial of community interest, in favor of exaggerated emphasis 
upon exclusive national interest,’’ based upon profound and dangerous 
misconceptions, because it underestimates the interdependence of states, 
and does not take adequate account of the most comprehensive long-term 
interests of all states (pp. 561-562). This reader sees in this exchange a 
difference on what the community policy is, which will base the study 
which follows. 

McDougal and Burke begin their firat chapter by firing a few rounds 
across the bows of those with other views. Thus, it is ‘‘clearly irrational’’ 
to challenge the exclusive competence accorded states to confer their 
national character upon ships (p. 5). The International Law Commission 
in 1958 and 1960 was one most significant source of confusion in failing 
to perceive and understand the complementary nature of two sets of com- 
peting interests—those of coastal and non-coastal states. They then warn 
that the internationalization of a great common resource is endangered 
by adherents of both of these sets of competing interests. There is, on 
the one hand, an ‘‘internationalist myopia’’ which they diagnose as 
clinically present in several text-writers noted (p. 11); and on the other 
hand, a ‘‘provincial myopia” of ‘‘suicidal character’’ to be found in others 
(p. 12). Perhaps this opening is to be taken as reflecting a personal 
style, since, as McDougal has observed, he is best on the attack.? 

After thus discovering the shortcomings of these approaches, McDougal 
and Burke proceed with their own policy-oriented approach. Its purpose 
is rational clarification of the general community interest. They con- 
sider that to be the true method and function of the law of the sea. This 
purpose of clarification involves an understanding of three different proc- 
esses which are applied to the specifies in each chapter which follows. 
They form a framework of inquiry intended to provide insight into the 
process of decision of particular issues. 

First of all there is the process of interaction by which the oceans are 
enjoyed. The outcomes of this enjoyment, they conclude, have in recent 
centuries been genuinely integrative, with all peoples gaining and none 
losing in the production of goods and services for all mankind (Preface, 
p. vil; p. 14). 

The second procedure is the process of claim by which people invoke 

2‘'Law of the Sea,’’ International Conciliatlon, No. 520 (November, 1958), pp. 


195, 199. 
8 Annual Meeting, American Society of International Law, April 23, 1964, 
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authority for the regulation of their interactions upon the oceans. These 
people include all actors in the world social process, such as nation states, 
international organizations and private individuals. The authority in- 
voked is the world process of authoritative decision. This process involves 
one of the two aspects of what is traditionally called state practice. The 
authors analyze and apply the process of claim-making to a whole spectrum 
of specifics from claims to authority over internal waters, authority over 
the territorial sea, to claims to shared use and competence upon the high 
seas. One may agree or disagree with the authors on the extent to which 
these are no more than claims, that is, the assertions of positions, and the 
extent to which they are the statement of recognized community objectives. 
The authors are themselves entirely clear about the several factors which 
enter into the evaluation and interpretation of a foreign office state paper 
as a claim or as a recognized community policy. Thus they observe: 


Clarity about the process of claim may aid an observer in distinguish- 
ing the events to which decision-makers respond from such response 
(the confusion which permeates all the traditional terms) and in 
categorizing controversies in a way best to facilitate the study and 
comparison of trends in decision. It may enable him also to assess the 
importance, in trend, of the factors giving rise to the multiple con- 
temporary controversies. (Footnote 34, p. 14.) 


The third procedure is the essence of their approach, the process of 
authoritative decision to resolve claims about the enjoyment of the oceans. 
They describe this process as certain decision-makers seeking to promote 
certain common community objectives, and then proceed to analyze it 
more in detail (p. 36). 
`- Who are the decision-makers? They include government officials, judges 
of international tribunals, and other officials of international governmental 
organizations. Here the authors return to the dual function of the gov- 
ernment official who is on some occasions the authoritative decision-maker 
for world public order, the second aspect of what is traditionally known 
as state practice, and on other occasions a claimant (pp. 36-87). The 
authors analyze the process of decision: 


Clarity about the process of decision may enable an observer to 
distinguish, and hence more effectively to perform, the very different 
intellectual tasks of describing past trends in decisions, of studying 
the factors which have in fact affected decisions, of projecting prob- 
able decisions into the future and of recommending what decisions 
should be—a set of inquiries much too often compressed into a simple 
question of what ‘‘the law is.’ (Footnote 35, p. 14.) 


What are the factors influencing authoritative decision-makers? The 
authors analyze what they consider relevant factors in their topical chap- 
ters. But at the outset they emphasize that when they refer to the law 
of the sea and its effective power they mean not only the expectations 
derived from past practice, but also economic, sociological and. political 
factors which decision-makers are observed to take into account. To 
attempt a narrower notion of the law of the oceans as an inherited formu- 
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lation to be applied by the decision-maker without reference to such 
factors is, in their view, ‘‘a suicidal illusion’’ (footnote 181a, p. 58). The 
range of relevant factors the authors group into three categories: the 
claim to authority asserted, the counter-claim to authority, and the sig- 
nificant features of the community context. 

The process of the authoritative decision-maker, it will be recalled, is 
intended to result in a decision about what is reasonable in any particular 
context of conflicting uses, with due regard for the relevant factors men- 
tioned above, and as a clarification of community policies and consensus. 
They are equally explicit about the community policy which they them- 
selves support in the detailed chapters which follow: 


. All the factors which have in the past made the internationaliza- 
tion of the oceans important in maximizing the values of states would 
thus seem, when projected into the future, to make a similar consensus . 
and process of decision indispensable. The alternative to such con- 
sensus—the unrestrained exercise of naked power, so dramatically 
illustrated in all the recent unilateral assertions and enforcements 
of exclusive claims against general consent—should be carefully con- 
sidered, or reconsidered, by any state, and this might include all 
states, not certain in the contemporary world arena of its-ability to 
assert more effective power than any possible rival claimant. 


+ + © © & 


The choice before the states of the world in the present crisis of the 
law of the sea is whether, for the illusory mess of pottage obtainable 
in an uneconomic extension of exclusive right, they will forego their 
heritage of inclusive rights and its promise of even greater future 
achievement in community and particular values. (p. 88.) 


Readers may differ about the extent to which this reference to pre- 
ferred community policy and reasonableness may represent a subjective 
element in the conceptual structure. Certainly the authors are not to be 
understood as intending to urge their personal preference; rather they are 
analyzing ways of making this determination by the techniques of social 
science which the decision-maker will employ. The extent to which the 
decision-maker does or does not apply these techniques is yet another 
question. However, this approach is not to be taken as an alternative 
to the study and understanding of history and state practice, and this can 
be seen from the sections of the substantive chapters which deal with this 
material, 

The seven chapters which follow cover all the basic problems which were 
geen at the two Geneva conferences on the Law of the Sea. The debates 
at these conferences and the preparatory work for the conventions which 
emerged from them are fully documented, with the texts of the conven- 
tions themselves as appendixes. Looking at the substantive material of 
these chapters as a whole, they form an over-all approach to a law of the 
sea which does not attempt to examine and reformulate, in the light of the 
authors” analysis and the United Nations Charter, problems which arise 


4See generally: ‘‘MeDougal and Feliciano’s Law and Minimum World Public 
Order,’’ review article by Richard A. Falk, 8 Natural Law Forum 171, at 175 (1968). 
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during the course of hostilities, or what traditionally used to be called the 
law of war. Thus the Table of Contents and Index refer to submarines 
only in connection with their duty to surface in territorial waters, and 
their possible use of the sea bed of the continental shelf. The only men- 
tion of blockade is in connection with the Egyptian use of that term to 
describe actions against Israel. There is no mention of that popular nine- 
teenth-century topic, the law of prize. 

As illustrative of the structure and approach of the substantive chapters, 
the nationality of ships is considered in Chapter 8. The authors begin by 
placing the greatest emphasis upon the authority of each state over its own 
vessels. They see this threatened by the genuine link theory, especially 
as contained in Article 5 of the Convention on the High Seas, which they 
find full of uncertainties and potential dangers. The genuine link theory, 
they conclude, imperils many still-cherished policies, and is uneconomic in 
relation to the admitted evils to which it is addressed. 

After this initial attack on the theory as well as some of its proponents, 
the authors proceed to apply their three key processes of interaction, 
claims and decision-making. As to interaction, they conclude that a 
state’s enjoyment and participation in shared competence over the oceans 
is exercised by control of a vessel. 

A long and detailed section on competing claims forms the bulk of the 
chapter. One section strongly criticizes the preliminary work of the 
International Law Commission, as well as the subsequent debates in the 
Second Committee of the U.N. General Assembly. In commenting on a 
‘statement of one delegate in the Second Committee with some reputation 
in international law, the authors describe him ag disregarding all history 
and his own views about the Nottebohm decision. However, the plain 
reader is not told what these views were, and how specifically his view 
of history offended (p. 1181). Another section harbors such familiar 
vessels as the Virgintus and the Schooner Exchange. 

From this detailed and documented catalogue of claims the authors con- 
clude that the high degree of conclusiveness which states have accorded to 
the attribution of national character to ships remains indispensable to 
securing shared use of, and competence over, the oceans, Therefore, the 
states of the world should reject the genuine link provision in Article 5 of 
the convention. . 

The chapter on the width of the territorial sea (Chapter 5) proceeds to 
weigh inclusive and long-term exclusive interests. Putting to one side 
the question of military security, which they conclude is wholly irrelevant 
to the width of the territorial sea, the authors next assert that the en- 
larging of exclusive access by coastal states to fishery resources will not 
inerease production or further conservation. They therefore support the 
narrowest claims of territorial waters, which will thus have the least un- 
desirable effect on communications and transport. As documentation of 
these appraisals they then examine at length the factual background of 
coastal fisheries. 

The authors next turn to the whole negotiating history of this most 
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controversial of issues which the two Geneva conferences were unable to 
resolve. This is a valuable section. They are not optimistic about pros- 
pects for resolving the question at a new international conference. They 
conclude that on the facts it has not been demonstrated ‘‘that an expansion 
of the territorial sea will serve any realistic, exclusive interest of par- 
ticular states” (p. 563). 

The Public Order of the Oceans is an impressive, provocative and 
scholarly book, reflecting the personal style of McDougal. A short 
seventeen years ago, attending his first meeting of the American Society 
of International Law, he stated his interest in trying to bring some of the 
best contemporary critical thought from other social sciences to bear on 
law. He mentioned the importance of studying how people use words, 
how the human mind works and the variables that affect publie be- 
havior.” This volume is tangible evidence of what he and his associates 
have been doing since that time. 

He and Burke insist on avoiding traditional phrases, which often carry 
with them their hidden implications or major premises. They have thus 
postulated a new vocabulary which for the plain reader is not always an 
easy one. In formulating their entirely justifiable insistence on avoiding 
the value judgment phrases, they describe them as ‘‘inherited prescrip- 
tions in dogmatic, normative-ambiguous terms’’ (p. 11). After the first 
chapter of some ninety pages formulating the basic approach and intro- 
ducing the authors’ vocabulary as well, the seven chapters which follow are 
knit together by a common analytical framework. But each is essentially 
an independent essay, and thus also contains the essential analysis which 
makes for a degree of repetition. 

The dialogue between McDougal, supported by his associates, and certain 
other observers will continue, thus testifying to the freshness and vitality 
of his approach. There is the issue of how far emphasis on the process of 
decision-making involving the constant making and remaking of rules, is 
more accurate and helpful in understanding law and its application than 
a study of the rules themselves as existing or projected norms. This 
reader does not see these approaches as alternatives, one of which is to be 
adopted and applied, and finds important precision in analysis in Mce- 
Donugal’s approach. There are differences about the extent of the subjective 
element in the policy-oriented approach on the one hand, and how far it 
reflects current developments in the social sciences on the other. Also, 
different observers and decision-makers may reach differing results when 
applying this approach in a specific case. These questions will involve 
continuing debate. 

This reader, as a practitioner, first examined one chapter of this volume 
without, as here recommended, attempting to master its over-all analysis. 
Even when thus approached, the scholarly research contained in the sec- 
tions on trends of decisions was important and helpful. Certainly it 
would be a handicap to an advocate to suspect that his opponent was 


51947 Proceedings, American Society of International Law 47. 
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basically familiar with this volume, and not attempt to understand it in 
equal depth. 

MeDougal’s personal style, including his love for the attack, enlivens 
many pages. In short, this is an important part of the broad study of 
McDougal and his associates, with many insights tucked within its pages 
in addition to the grand lines of its approach and the depth of its scholar- 
ship. 

James N. HYDE 


Cases and Materials on the Law and Institutions of the Atlantic Area. 
Preliminary edition. By Erie Stein and Peter Hay, editors. pp. xix, 
457. $6.00. 

Documents for Use with Cases and Materials on the Law and Institutions ` 
of the Atlantic Area. By Eric Stein and Peter Hay, editors. pp. 188. 
$4.00. Ann Arbor: The Overbeck Company, 1963. $10.00 per set. 


The Common Market gradually penetrates the American law school’s 
classroom. Indeed, so novel an experiment in international organization. 
could not long remain stranger to it. Bound together by the Rome Treaty 
of 1957, the six countries composing the European Economie Community 
and the Common Market evolving within it attract attention in various 
fields. An obvious example is a course treating international trade or in- 
vestment, A course so oriented tends to view the Community primarily as 
a trading bloc, or as a region developing unified legal principles relevant 
to American business. Its selective approach to the study of the Common ` 
Market would likely stress such matters as tariffs, anti-trust laws or estab- 
lishment rights. The focus of the course remains international transac- 
tions, and the Common Market sporadically intervenes. 

But of itself, without regard to the challenge which it directs to Ameri- 
can interests, the new Community offers a splendid subject for study, As 
an effort to impose common rules upon six nations and to foster common 
planning for matters as ‘‘political’’ in complexion as they are ‘‘economic,’’ 
it intrigues both statesman and lawyer. To explore the Common Market, 
from such a perspective, to stress what has been termed the ‘‘peculiar 
symbiosis’’ between Community and national laws and the allocations of 
competence between national and Community institutions, is to study 
constitutionalism and the process of federation in a distinctive setting. 

Such is the setting developed by Professors Stein and Hay in their case- 
book, The book is unique, a first effort to capture the novelty and variety 
of the ‘‘Huropean movement’? in materials suitable for law students. 
These materials are so arranged and so permeated with the editors’ ques- 
tions as to enable the student to sense the complexity of the Community 
and to explore the larger issues that it evokes. Both editors have written 
frequently on the Common Market. Their combined experience and the 
imagination which they have brought to this venture have produced this 
preliminary edition of a casebook that promises to be of distinctly high 
quality. 
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Faithful to the editors’ promise appearing in the preface, the book 
critically examines this ‘‘search for new institutions to serve new needs 
which ean no longer be satisfied in a national context alone . . .’’ (p. iii). 
To this examination Professors Stein and Hay have applied a comparative 
method. Their materials are rich in references to analogous problems 
that have arisen within the federal structure of the United States or 
within other regional or global organizations. Aspects of civil law and 
Anglo-American law, of publie and private international law, become 
relevant to the student’s inquiry. There are selections from books about 
non-legal disciplines, primarily economics, which explain the occasion for, 
and impart significance to, the Community’s legal innovations. In brief, 
the casebook has impressive scope and high purposes. Some suggestions 
below may help to bring these purposes nearer to fruition in the definitive 
edition. 

Nine chapters compose four major groupings. To introduce their sub- 
ject, the editors present a variety of materials (excerpts from national 
statutes and constitutions, excerpts from books and articles, decisions of 
national courts and of the Community’s Court of Justice, acts of the Com- 
munity’s ‘‘legislative’’ and ‘‘executive’’ organs) exploring the relation- 
ship between national and Community law and institutions. I might add 
that this ingenious marshaling of such diverse materials, addressed to a 
common inquiry, characterizes the entire book. The two succeeding chap- 
ters examine briefly the Community’s institutions; Commission, Council, 
Assembly and Court of Justice. There follow four chapters which ap- 
proach the work of the Community from a functional rather than insti- 
tutional perspective: tariffs and commercial policy; protection of compe- 
tition; establishment and free movement of persons and capital; and co- 
ordination of economic and social policy. Two concluding chapters con- 
sider distinct but related themes of the broader movement towards Euro- 
pean unity: the protection of civil rights and the nexus between common 
military planning (NATO) and political unification. Although the H.E.C. 
is the dominant subject of Chapters I through VII, several sections in- 
corporate relevant experiences within the European Coal and Steel Com- 
munity. 

The study of ‘‘Community law’’ of course pervades the book. By that 
law, I refer to the institutional arrangements or procedures and to the 
substantive principles or rules expounded in the treaty, or developed by 
the Community’s organs within the constitutional framework established 
by the treaty. With particular skill the editors first lead the student to 
consider aspects of different national constitutional structures and the 
varying juristic techniques by which Community law is absorbed into the 
six legal systems. The task was not easy. Thirty-seven pages contain 
lean expositions of the constitutional problems posed within many coun- 
tries when treaties confine a nation’s sovereign prerogatives. The risks of 
such slender treatment are obvious, here and in later portions of the case- 
book tersely addressing other basic themes. But these sections, while not 
finished portraits of their subjects, are more than casual snapshots. They 
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do evoke the major legal issues underlying the Community’s origin and 
growth. By treating these issues in a comparative dimension, the book 
treats them the more meaningfully. 

I do suggest an expansion of these introductory materials to present 
through text rudimentary aspects of certain areas of international law, 
conventional and customary. Recent years have witnessed a continuing 
proliferation in the courses offered by major law schools in international 
or ‘‘transnational’’ or foreign law. Whether students enrolled in these 
electives have the time or inclination to select more than one among them 
seems to me at present highly problematic. If I am correct (and I do not 
include seminars), this situation raises vexing pedagogical problems for a 
course treating as specialized a topic as the Common Market. Probably 
most students, whatever their academic background, are aware that the 
Community achieves far more than was possible under a system of custom- 
ary law or under limited bilateral treaty arrangements. But would not 
an awareness of the nature of prior efforts to accommodate the interests of 
different nations for the common good lend historical perspective and 
depth to this course? I refer particularly to some textual discussion of 
the painfully slow means by which customary law hag developed, and of 
the limited scope of its doctrines expressed in the notion of ‘‘domestic 
jurisdiction’’-—tariffs, immigration, establishment rights, and so on. I 
refer also to some description of the limited agencies for international 
adjudication, arbitral or judicial, of the ‘‘national’’ character of claims 
or litigation, and of the consensual basis to the jurisdiction of any inter- 
national tribunal. With such background, the student could more richly 
appreciate the inventiveness of the Community in its institutions and 
doctrines. The Common Market could better be seen as part of a spectrum 
extending from the freedom of choice reserved to nations under the per- 
missive structure of customary international law to the tightly welded 
federalism of the United States. 

I would suppose that the chapters on the Community’s institutions seek 
to inform the student how the Community functions and to illustrate the 
originality of its structure. They appear too sparse to realize adequately 
this purpose. To be sure, much information in the later chapters con- 
cerning different substantive problems reveals the relations among, and 
complex tasks of, the institutions. To a considerable degree, this approach 
to the study of the Community’s structure and processes appears sound, 
indeed preferable. But more explicit consideration of certain problems 
at the outset, abstracted from particular functional settings, would serve to 
distinguish the Community from its less ambitious predecessors and to 
convey a fuller sense of its organic composition. Case histories could 
pungently describe the evolving pattern of co-operation between the Com- 
mission and Council. Particular attention could be directed to the various 
forms through which the institutions act—the regulation, directive or de- 
cision defined in Article 189 of the treaty. Consideration of the utility of 
each form within the treaty and of the reasons for differentiating among 
them in particular articles would illumine some of the Community’s 
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strengths and weaknesses and the distinctive nature of its ‘‘law-making”’ 
powers. 

The study of the Community’s Court of Justice should yield particu- 
larly rewarding results. To this inquiry, the American law student brings 
a familiarity with dual systems of courts and with a Constitutional struc- 
ture permitting review by the Federal judiciary of all matters of Federal 
concern. The problems before the Community therefore become the more 
apparent, the easier to explore in depth. The casebook seems to me to 
accord them too scant attention. It offers brief descriptions of aspects 
of the court systems in some of the member countries, particularly the 
administrative courts in France and the Constitutional Court in Germany. 
These are useful, indeed essential to illustrate the sources for many juris- 
dictional concepts in the treaty. They should be expanded to show (for 
example) the analogies in the French system to the ‘‘evocation’’ procedure 
of Article 177. But in addition, I suggest that some comparison with our 
own judiciary would be provocative. What are the salient distinctions be- 
tween the jurisdictional grants to the Court of Justice and the certiorari or 
appellate jurisdiction of the Supreme Court? In what respects are the 
powers of the Court of Justice more confined than those of the Supreme 
Court in its review of State court decisions? How do the grounds for 
review by the Court of Justice of action of the Council or Commission 
compare with our Administrative Procedure Act? To ilustrate these 
questions and suggest tentative answers, the casebook could usefully em- 
ploy excerpts from several of the Court of Justice’s opinions. These ap- 
pear to some extent, accompanied by helpful text, in later sections (pp. 
195-197, 228-229, 235). Again I feel that a more systematic consideration 
of structure and institutions at the outset will better reveal the dimensions 
of the undertaking and better prepare the student for the later ‘‘func- 
tional’’ approaches. The distinctive rôle played by this Court in an inter- 
national organization should be fully exploited by the materials. 

To reveal how effective the fresh approach of the editors can be, one 
could select the chapter on free movement of goods and payments. Tariffs 
and the theoretical arguments for free trade are not among the elusive 
mysteries of our contemporary world, but to the average law student they 
are relatively arcane subjects. Probably with this in mind, Professors 
Stein and Hay have introduced succinct excerpts from the writings of 
such distinguished economists as Kindleberger, Meade and Viner which 
suffice to open debate over the merits of free trade or protectionism 
and the consequences of a customs union. The student has some theoretical 
framework within which to evaluate basic goals of the Community. After 
the discussion of commercial policy and safeguard clauses within the 
E.E.C., there appears a brief section treating analogous problems within 
the United States: Constitutional restrictions on State powers to tax and 
résumés of the Trade Expansion Act of 1962 and allied legislation. Again 
the developments in Europe can be more critically appraised when placed 
beside the practices of a developed federal state. The chapter includes 
brief, almost cryptic, descriptions of GATT and the International Monetary 
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Fund, the latter too frugal in developing the important distinctions in the 
Fund Agreement, also relevant to the Rome Treaty, between current trans- 
actions and capital movements. 

One of the fascinating aspects of the Community is the variety of tech- 
niques by which it develops a more cohesive market among its members. 
There may be resort to Community law, as with tariffs or anti-trust doc- 
trines. There may be efforts to reconcile divergent national laws, through 
multilateral conventions or through ‘‘uniform law’’ movements. This 
theme of harmonization of national laws is potentially of great significance, 
and well suited to classroom study. I feel that the casebook understates 
it. There are brief textual summaries of plans in certain fields, but the 
materials could well include a case study in some depth in one field— 
a study of the problems generated by diverse national laws, the difficulties 
in resolving diversity into uniformity and the relevance of the whole under- 
taking to a functioning and truly common market. Ample source ma- 
terials exist in such flelds as sales taxation. By the time the definitive 
edition appears, examples could be drawn from other fields now under 
debate, such as judicial jurisdiction and enforcement of judgments. 

This possibility of a far richer choice from which to cull materials for 
the next edition is endemic to any casebook heavily reliant upon Common 
Market materials. The Market is in its infancy, its personality and 
prospects still dimly perceived. The ‘‘percentage growth’’ each year in 
learning and experience is correspondingly high. To attempt to present 
a comprehensive and balanced view of the law and institutions of the 
Community in 1963 is comparable to an effort to prepare in 1802 a 
definitive treatise on American Constitutional law. Acts of the Com- 
munity’s organs or a change in the spirit in which they function could 
significantly modify the Common Market’s legal complexion. Political 
dissension increasingly manifest within the Community alerts us to the 
possibility of radical changes or perhaps atrophy in certain channels of 
development. This is not to suggest that a casebook is premature. On 
the contrary, it assumes added color and excitement, as the student is 
made aware of the tentative and formative nature of this period. It does 
suggest that careful reconsideration is an essential as succeeding editions 
appear. 

The book of documents accompanying the casebook is, if anything, 
comprehensive. It embraces among other materials translations of the 
treaties of the three European communities, key regulations and ‘‘general 
programs,’’ GATT and the Trade Expansion Act of 1962. I find the 
translation of the Rome Treaty (the same form appearing in the United 
Nations Treaty Series) often inadequate, particularly by comparison with 
that prepared by the British Foreign Office and published in the CCH 
Common Market Reporter. One further basie criticism: The minuscule 
type in which most of the text is set strains credulity as well as eyesight, 
and provides a jarring setting for treaties writ so large on modern Huro- 
pean history. 

My suggested changes in this casebook are in one sense substantial, in 
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another marginal. They would involve expansion of certain sections but 
would not affect the basic structure of the book or clash with its basic 
concepts. Obviously other criticism could be directed to this effort in so 
uncharted a field. Certain of the materials, such as excerpts from com- 
modity agreements, defy adequate comprehension without explanation of 
their economic background and practical operation. Certain sections have 
a somewhat chaotic character and require refinement before their ma- 
terials are successfully integrated. But this book has high prospects and 
merits high praise. It evidences what imagination and care can fashion 
in bringing exotic subjects and foreign laws into the domestic classroom. 
It relates Jaw to economics and politics in a challenging setting and points 
a path towards the effective use of the comparative method in a variety 
of courses. I await eagerly the definitive edition. 
Haney J. STEINER 


Objective International Personality of Intergovernmental Organisations. 
Do Their Capacities Really Depend upon Their Constitutions? By Finn 
Seyersted. Copenhagen: 1968. pp. 112. 


The great increase of international organizations has led, in the literature, 
to the emergence of a ‘‘general theory’’ of international organizations. 
To this theory the Scandinavian author makes a far-reaching and chal- 
lenging contribution, the topic of which is clearly indicated by the title 
and sub-title. He starts from the advisory opinion on Reparation for In- 
juries (1949), in which the International Court of Justice pronounced the 
objective international personality of the United Nations. While some in- 
ternational lawyers accepted this statement, the United Nations being a very 
special case, the majority attacked it. The prevailing doctrine is that inter- 
national organizations, unlike states, do not come into existence directly by 
international law, as soon as certain facts, determined by international 
law, are present, but must be created by treaty, which is not binding 
on non-member states. Hence they have international personality only inso- 
far as the treaty confers it on them; it is only this treaty, which forms their 
constitution, which delegates to them such powers as they may exercise; 
unlike states, they are not original, necessary, but derived subjects of 
international law; not general, but limited, subjects with no objective 
personality, and therefore need recognition, which, in this case, has consti- 
tutive effect, by non-member states. The prevailing doctrine can invoke 
many dicta of the Court in the above-cited advisory opinion. 

In contradiction to this doctrine, and contrary to that of the Interna- 
tional Law Commission, the author develops his own opposite doctrine. 
In doing so, he takes into account a great deal of the literature, and a 
wealth of quotations from the constitutions and the practice of many 
international organizations. He gives a tentative definition of interna- 
tional organizations. Actually only one condition is necessary but also 


1 This book is a pre-print of the study which is being published as Fase. 1-2 (Vol. 
34, 1964) of the Nordisk Tidsskrift for International Ret og Jus Gentium. 
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sufficient: international organs (i.e. established by two or more states), 
which are not all subject to the jurisdiction of any one state and which 
are not authorized by all their acts to assume obligations merely on behalf 
of the several participating states (that would not be an international, 
but a joint organ), must have been created. This definition excludes 
international private organizations and those with no independent organs, 
but includes the ‘‘intergovernmental’’ organizations. 

While most international organizations have been created by a preceding 
international treaty, this is no legal requirement. There are international 
organizations which have come into existence by a mere resolution of an 
international conference or, e.g., by parallel decisions of the Parliaments 
of the participating states (Nordie Council). What is legally important 
is not how they were established, but that they exist. While many found- 
ing treaties contain clauses on their organs, distribution of competences, 
procedures, and powers, these are not necessary; there may be no treaty. 
As soon as international organizations, fulfilling the one above-named 
condition, exist, they all have full objective international personality 
by virtue of international law, not through their constitutions. They are 
authorized directly by international law to perform any international act 
which they are in a practical position to perform. The prevailing doctrine 
speaks of delegated and implied powers, and that is also the starting-point 
of the reasoning of the Court; but the Court even in 1949 considerably 
broadened the interpretation of the ‘‘implied’’ powers and has gone much 
farther in its advisory opinion on Certain Expenses of the United Nations 
(1962). In the face of the overwhelming practice, the author states 
that the powers of international organizations are not delegated by, nor 
derived from their constitutions, but are inherent by virtue of international 
law. ` 

The powers do not depend on the constitutions. The respective clauses 
have rather a negative significance, insofar as they exclude the exercise 
of certain capacities, or by rules on the distribution of competences be- 
tween the various organs and on the procedures under which they shall 
act, so that the violation of these rules may entail the internal invalidity 
of their decisions. International organizations also need special authority 
to make decisions binding on their member states, or to exercise jurisdiction 
over the territory, nationals or organs of the latter, as well as to make 
decisions binding on non-member states. But for the exercise of all these 
capacities the states, too, need a special legal basis. This authority can 
be given to international organizations by the constitution, but also by 
treaty or otherwise. 

The author admits that international organizations are different from 
states, but, according to him, the difference is a factual rather than a legal 
one. From a legal point of view, international organizations are, like 
states, directly by international law, general international persons. The 
prevailing doctrine, he claims, is untenable in the face of practice, except 
by fictions. His whole theory is based on practice, but he holds that this 
practice is constant and far-reaching enough to constitute general custom- 
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ary international law. It will be interesting to watch the reaction of pre- 
vailing doctrine to this challenge. 
Š Joser L. Kunz 


Canadian Yearbook of International Law. Vol. I, 1963. Published under 
the auspices of the Canadian Branch, International Law Association. 
Vancouver, B. C.: Publications Centre, University of British Columbia, 
1963. pp. 325. Index. $8.50. 


The appearance of this volume is an event of major importance in the 
development of international legal study and research in North America. 
In his foreword Professor N. A. M. MacKenzie, Q. C., President Emeritus 
of the University of British Columbia and honorary editor of the Yearbook, 
usefully recounts the history of a successful effort. He mentions progress 
toward the organization of Canadian scholars professionally interested in 
the study of international law and in the type of publication which has now 
become a reality. The Editor-in-Chief, Professor Charles B. Bourne of 
the University of British Columbia, refers to the ‘‘growing feeling among 
members of the Executive Committee of the Canadian Branch of the Inter- 
national Law Association that the time was ripe for a Canadian publication 
devoted exclusively to international legal matters.” 

The importance of the new enterprise is underlined by the high quality 
of the contributions to this first volume. Two of the leading articles are in 
the French language. One of the contributors writes that some Canadian 
practitioners and teachers ‘‘are becoming technically bi-systemal’’ and 
refers to the ‘‘lenses of our special relations with the common and the civil 
law’’ (pp. 16, 17). 

In the opening article, on ‘‘Some Main Directions of International Law: 
A Canadian Perspective,’ Professor Maxwell Cohen characterizes the 
launching of the new Yearbook as ‘‘a desirable national effort to provide 
a forum for the data and the ideas of international law derived both from 
Canadian experience and from general theory and practice’’ (p. 15). 
He elsewhere refers to the ‘‘lingering parochialism of an ex-colonial society 
turned sovereign’’ (p. 17). While there may be some disagreement south 
of the international border on some points, such as that concerning the 
sector principle (p. 28), the study sets a high standard of scholarship. 

In his study of ‘‘Soviet and Western International Law and the Cold 
War in the Era of Bipolarity,’’ Professor Edward McWhinney refers to 
the realist view that international law reflects the balance of power re- 
lJationships (p. 47). In the confrontation concerning Cuba he sees a ‘‘sort 
of nuclear age Due Process’’ (p. 67), and submits that a new ‘‘balance 
of power’’ may be the best practical guarantee of peace under present con- 
ditions (p. 75). 

Discussing Canada’s territorial waters from the point of view of inter- 
national law, Professor Jacques-Yvan Morin explains how Canada has 
asserted her full competence with respect to such waters, following English 


1964] BOOK REVIEWS AND NOTHS 1045 


tradition (p. 86). He notes at least five distinct laws which define the ex- 
tent of Canada’s territorial sea for different purposes (p. 101), comments on 
the positions which Canada has taken at recent international conferences 
(as at pp. 118 and 119), and foresees (p. 148) a community régime which 
would protect the interests of all while safeguarding the jus communica- 
tionis which Francisco de Vitoria regarded as one of the foundations of 
international law. 

Writing on ‘‘Canadian Inland Waters of the Atlantic Provinces and. 
the Bay of Fundy Incident,” G. V. LaForest of the Faculty of Law at 
the University of New Brunswick sharply criticizes the decision of Umpire 
Bates in The Washington and notes that Great Britain never accepted the 
correctness of the decision (pp. 162, 164-165), He finds that Canada has 
overlooked ‘‘for certain purposes’’ its claim over the Bay of Fundy (p. 
165), and feels that recent developments, such as the Geneva Convention 
on the Territorial Sea and the Contignous Zone, as also the decision of the 
International Court of Justice in.the Anglo-Norwegtan Fisheries case, 
would justify even more extensive claims by Canada to inland waters in 
the Atlantic region (p. 169). 

In his study, ‘‘Le régime des cours d’eau internatidnaux,’’ Professor 
André Patry, Professor in the Faculty of Law and in the Faculty of Social 
Sciences at Laval University, considers the régime of international water- 
ways and foresees the time when states may recognize the principle of unity 
of river basins (p. 173). Noting that only one American state (Chile) has 
ratified the Barcelona Convention, he observes that the latter provides 
rules that are widely applied (p. 183). In the absence of an international 
convention defining rules on the exploitation of waterways, the rules of law 
of the votsinage seek to fill this lacuna (p. 211). 

From his first-hand acquaintance with the settlement, Judge John E. 
Read, former Canadian member of the International Court of Justice, has 
contributed a valuable account of the Trail Smelter dispute between the 
United States and Canada. He also discusses (at pp. 228-229) the consti- 
tutional power of the Canadian Parliament to enact law that might be 
necessary to ensure compliance with a convention such as that under which 
this arbitration occurred. 

Gerald F. Fitzgerald, Senior Legal Officer, International Civil Aviation 
Organization, and Lecturer at the Institute of Air and Space Law at McGill 
University, has contributed to the Yearbook a timely article on ‘‘The De- 
velopment of International Rules Concerning Offences and Certain Other 
Acts Committed on Board Aircraft.” He considers, for example, the 
situation which arises when a person has been placed under restraint on 
board an aircraft and a state on whose territory the aircraft lands (being 
a non-contracting state) does not allow his disembarkation (p. 246). The 
author envisages a convention on offenses and certain other acts on board 
aircraft which will mark the culmination of almost half a century of 
effort (p. 251).* 


* See Convention signed at Tokyo, Sept. 14, 1968, 68 A.J.I.L. 566 (1964). 
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Writing on ‘‘The European Economie Community and the Most-Favored- 
Nation Clause,” L. G. Jahnke of the Faculty of Law, University of British 
Columbia, discusses the compatibility of a free trade area with members’ 
commitments under the GATT (p. 269). On the question of whether the 
E.E.C. countries have departed from their most-favored-nation commit- 
ments, some readers of the article might conceivably feel that the evidence 
is not yet complete and that a final conclusion might well await further 
developments. 

To a ‘‘News and Comments’’ section of the new Yearbook Donat Pharand 
of the Faculty of Law at the University of Ottawa has contributed a useful 
analysis of the advisory opinion of the International Court of Justice in the 
Expenses case. Geoffrey N. Pratt, Lecturer and Assistant to the Director 
of the Institute of Air and Space Law, McGill University, has a brief but 
informative note on the Institute; there is, he submits, ‘‘every expectation 
that the Institute may become a significant agent in the future develop- 
men of air and space law research and teaching.” 

Members of the American Society of International Law have every 
reason to congratulate their Canadian colleagues on the auspicious begin- 
ning of the Canadian Yearbook. 

Roset R. Witson 


International Control of Sea Resources. By Shigeru Oda. Leyden: A. W. 
Sythoff, 1963. pp. 215. Index. FY. 29.50. 


This book by Dr. Oda, Professor of International Law at Tohoku Uni- 
versity, is not a comprehensive unified treatment of the subject, but a 
series of three essays: the first and longest on fundamental problems of 
international fisheries, the second on the continental shelf, and the third 
on sedentary fisheries. Each piece shows wide acquaintance with the 
history of the topic and the relevant literature, and recounts in almost 
painful detail the manner in which it was dealt with in the International 
Law Commission and at the Geneva conferences of 1958 and 1960. In 
addition to this familiar matter, however, the book also contains other 
material less readily accessible, including interesting data on the working 
of Japanese fishery arrangements with the U.S.S.R. and with Communist 
China. 

The author views with concern the inroads which he believes to have 
been made by developments of recent years on the traditional freedom of the 
seas. With respect to fisheries, he is particularly critical of two doctrines 
currently in favor with substantial numbers of states: the principle of 
preferential rights for the coastal state, which appeals especially to under- 
developed countries, and the principle of abstention, which operates to 
exclude newcomers from a fishery already being scientifically exploited at 
an optimum level of yield. On the former, he questions whether a geo- 
graphically privileged position should automatically confer on a coastal 
state a legal benefit to the detriment of other states to which the fishery 
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may be in fact more important. On the latter, he points out that the 
requirement of abstention can easily develop from a conservation measure 
into a means to preserve a monopoly in high seas which should be open to 
all. In this connection he emphasizes that the real problem is not conserva- 
tion per se—which is universally granted to be desirable and in most cases 
scientifically feasible—but the allocation among competing states of equi- 
table shares in a fishery. This problem, he suggests, was not adequately 
dealt with in the Geneva conferences, although he commends the Conserva- 
tion Convention for affirming the need of conservation and for its pro- 
visions for settling fishery disputes. 

Similar misgivings mark Professor Oda’s views on the continental shelf, 
although he admits that the Continental Shelf Convention has probably 
confirmed a legal pattern which (like the late Professor Scelle) he finds 
potentially harmful to other maritime interests. He fails, however, to 
suggest what an acceptable alternative might have been: a hope for ‘‘joint 
usage and common access’’ was not a practical answer to the pressing need 
for a legal régime to govern shelf development. He also deplores the de- 
cision at Geneva to subject sedentary fisheries to the shelf régime, and 
effectively points out the difficulties and opportunities for abuse which this 
creates. It is difficult for this reviewer at least to disagree with his con- 
clusion that there is no good reason for separating sedentary from other 
fisheries, and that the duty of conservation should apply to all fisheries 
in the high seas alike. 

The volume is a useful reminder that the international control of sea re- 
sources involves deeply conflicting interests which are not to be reconciled 
by any easy formulas. Whether or not one agrees with the author on 
particular issues, he is clearly right in saying that legal technique alone 
is not sufficient to produce permanent solutions. 

Ricoarp Youna 


Der Europäische Beamte und Sein Disetplinarrecht. Europäische As- 
pecte. (Hine Schriftenreihe zor Europäischen Integration.) By Adrian 
Clemens. Geleitwort von Hans Furler. Leyden: A. W. Sythoff, 1962. 
pp. xxxvii, 392. FL 32.25. 


The European civil servant and his legal status, with special reference 
to ‘‘disciplinary law,’’ are the principal subject of this study, which aims 
at a uniform code of disciplinary rules, applicable as a minimum to the 
European Atomic Energy Community (EURATOM), European Coal and 
Steel Community (E.C.8.C.) and to the European Economie Community 
(E.E.C.), but preferably to all European institutions based on inter- 
governmental agreement. To this end the author examines in Part I 
(pp. 1-67) in considerable detail the European civil servant in the broader 
sense (pp. 11-52) and the European civil servant as defined in Article 212 
of the E.H.C. agreement and Article 186 of the EURATOM agreement. 
Part II, in its first section (pp. 68-153), deals with substantive dis- 
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ciplinary law, and in its second section’ (pp. 154-254), with procedural 
disciplinary law. 

The author in presenting his views pays due regard to the literature 
relating to international civil servants in general and to the European 
civil servant in particular. From the viewpoint of comparative law the | 
treatment of substantive disciplinary law is of special interest; it combines 
a comparative analysis of the internal law on the subject adopted by 
Belgium, France, Federal Republie of Germany, Italy, The Netherlands, 
and Luxembourg with that of corresponding provisions, if any, adopted 
by world-wide international organizations (League of Nations, United Na- 
tions, UNESCO, and I.L.O.) and by the following European institutions: 
Council of Europe, European Council for Nuclear Research, European 
Defense Community, European Economie Community, European Free 
Trade Association, Organization for European Economie Cooperation, 
North Atlantic Treaty Organization, and Western European Union. The 
documentary Appendix (pp. 257-392) contains the complete texts, or 
relevant excerpts, of the substantive and procedural rules adopted by the 
above-mentioned countries and international organizations. 

Because of limitations of space it is not possible to take up the numerous 
questions relating to the theory and practice of international administra- 
tion touched upon in this work, which constitutes a systematic, well-docu- 
mented and in many respects original contribution to the growing literature 
on the status of international civil servants, Having said this, the re- 
viewer should like to record the following reservations to the principal ob- 
jectives and conclusions of this book: (1) Although a high degree of uni- 
formity of the terms of service, pension rights, and staff regulations for 
international civil servants is probably desirable, the arguments ad- 
vanced by the author in favor of virtually complete uniformity of the 
substantive and procedural disciplinary law of Huropean institutions are 
not completely persuasive; (2) as evidenced both in the text and in the 
Appendices, there is already considerable consensus as to the essential 
features of the disciplinary law of international organizations; however, 
the author’s proposals de lege ferenda to replace what he considers pri- 
marily French legal principles by certain German legal principles, in- 
cluding provisions for a disciplinary court, are likely, if acted upon, to 
necessitate cumbersome and expensive machinery whose beneficial effects 
on European institutions and civil servants are by no means self-evident. 

However this may be, the author has clearly and in great detail pre- 
sented his views and recommendations (see especially the principles on sub- 
stantive disciplinary law on pp. 149-153 and on procedural disciplinary 
law on pp. 252-254) and has thereby furnished a well-reasoned basis for 
constructive discussion of, and policy decisions on, the future disciplinary 
law of the European civil servant. 

Hans Avurricut * 


* Counselor, Legal Department, International Monetary Fund, Washington, D, O. 
The views expressed are those of the author and not necessarily those of the Interna- 
tional Monetary Fund. 
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The Inquiry: American Preparations for Peace, 1917-1919. By Lawrence 
E. Gelfand. New Haven and London: Yale University Press, 1963. 
pp. xv, 387. Appendices. Index. $8.75; 65 s. 


This is a study that should be of interest and value both to the historian 
of the first World War and the making of the peace treaties and to the 
political scientist who is concerned with the process of decision-making 
and particularly with the réle of the academic expert in the making of 
foreign policy decisions. Professor Gelfand has done a very thorough and 
well-documented job of telling the story of the Inquiry, a pioneer experi- 
ment in the mobilization of academic experts to help a government shape a 
new world order at the conclusion of a devastating war, and has given 
us a judicious and balanced evaluation of the success of this effort. 

The study is illuminating on many counts. It shows the inadequacy of 
the organization and staffing of the Department of State to meet the 
demands placed upon the United States by the assumption of a rôle of 
leadership in World War I. It also shows the unpreparedness of the 
academic community to meet the challenge offered by the need of experts 
to assist in preparations for peace. Few members of the Inquiry—almost 
wholly composed of leading scholars—could rightly be regarded as experts 
in their assigned areas. As Charles Seymour observed, ‘‘Very few re- 
gional experts were available.” (p. 815.) If the American Government 
was not prepared to meet the challenge of world leadership, it was equally 
true that the American scholarly community was not ready. And yet in 
spite of all its defects—loose organization, unavailability of recognized ex- 
perts, and personal tensions and frustrations, of which there were many, 
the Inquiry may be judged to have been a substantial success. Territorial 
arrangements advocated by the Inquiry were accepted at Paris to a large - 
` extent, and this was the area of its principal activity. Also with regard 
to international peace organization, colonial problems and problems of 
labor, the Inquiry’s recommendations had substantial acceptance. Its work 
in the economic and financial fields was less well developed and less 
seriously undertaken. It was therefore not surprising that its contribu- 
tion in these areas was minimal. In Professor Gelfand’s words, ‘‘{l]ack- 
ing the Inquiry, however inadequate it seemed at times, the Wilsonian 
cause at Paris might easily have suffered to a greater extent than was 
actually the case.” (p. 333.) 

Professor Gelfand calls attention to the frustrations and disappoint- 
ments that members of the Inquiry—especially those who went to Paris— 
suffered as the result of the failure of American negotiators on numerous 
occasions to accept their recommendations and insist on their acceptance. 
Samuel Eliot Morison, one of those who experienced bafflement at the time, 
later observed that ‘‘there were considerations of international politics, 
strategy and common courtesy to our allies which in many instances, per- 
haps the majority of cases, prevented President Wilson from following 
his experts’ advice.” (p. 382.) Accepting this limitation in the expert’s 
réle, we can more readily accept Professor Gelfand’s evaluation of the 
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Propaganda and the Cold Wer. Edited by John Boardman Whitton. 
Washington, D. C.; Publie Affairs Press, 1963. pp. vii, 119. $3.50. 


Has the United States an attractive message, and has it organized to 
present it adequately? Dr. Whitton and his thirteen colleagues, in reports 
submitted to a Princeton conference in 1962, address themselves to these 
questions. The result is a wide-ranging discussion, with food for thought, 
but no real consensus. 

Frederick C. Barghoorn opens with a measure of the Soviet challenge 
seeking to associate itself with mankind’s aspirations and, above all, peace. 
To match this he favors a frontal attack on Soviet controls over intellectual 
endeavor and secrecy. Murray Dwyer says absence of plans and policies 
cannot be compensated by whatever psychological instrument. His formula 
is ‘‘partnership with the free world’’ as having the greatest appeal, es- 
pecially since Western Europe has repudiated strong United States leader- 
ship. Gallup favors trying to match Russian efforts in ideological warfare. 
The men in the private agencies trying to do so give their thoughts on 
this. Lewis Galantiere says that the quality of our civilization and not 
techniques have won us friends in Western Europe. He suggests that the 
real focus of our efforts must now be the Hast. Gene Sosin would pinpoint 
it on the skeptical youth of the Eastern Europeans. Allen Dulles favors 
a hardheaded line seeking not to gain love but respect. Karl Mundt 
wants a National Freedom Academy to train Americans dispensing in- 
formation. ` 

No one mentions the quiet effect gained by mingling American special- 
ists with their counterparts throughout the world, either at international 
congresses or in individual exchange. Since intellectuals are the primary 
instigators of policy, especially in Asia and Africa where the United 
States’ image requires major attention, more should be done to facilitate 
exchange of persons. Probably it should be conducted through interna- 
tional specialized agencies, and notably UNESCO. Regrettably the De- 
partment of State’s misunderstanding of the value of supporting UNESCO 
budget requests for subsidization of professional organizations, on the as- 
sumption that penurious intellectuals can support themselves, hampers the 
exchange. Why not put our money on élites, and watch the masses follow 
their leaders? Some of this has been done by exchanging top officials, but 
the thrust must go deeper. If our desired image is one of partnership, our 
hoped-for friends will probably be readier to believe it, if they see it as 
a living thing through their relationships with specialists of all types 
mingling constantly in multilateral exchange, expanded on the initiative 
of the specialists themselves but with government aid. France has learned 
this method, and it is a primary element of their effort to win friends 
around the world. The United States could use the method too. 


Jonn N. HAZARD 
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Die allgemeinen Regeln des vélkerrechtlichen FPremdenrechts und das 
deutsche Verfassungsrecht. By Karl Doehring. (Max-Planck-Institut für 
auslindisches öffentliches Recht und Völkerrecht: Beiträge zum ausland- 
ischen öffentlichen Recht und Völkerrecht, No. 39. Cologne and Berlin: 
Carl Heymanns Verlag, 1968. pp. xii, 205. DM. 30.) Aliens, and the 
international and the West German law relating to them, are in this book 
a vehicle for a study of the relations between international law and mu- 
nicipal law resulting from the inclusion in the Bonn Constitution of Article 
25, especially its second sentence allowing rights and duties to arise di- 
rectly from general rules of international law. The author begins by 
treating Article 25 as changing the status of general rules of international 
law from that either of a method of expressing national law or of a message 
from the international community to the state into an immediate source 
of law. He is unhappy about exposing German law to the uncertain 
future content of international law and about imposing upon the citizen 
rules of which he can have no knowledge and the content of which he 
cannot influence through elected representatives. International custom 
is likened to an absolute monarch, isolated and unresponsive to citizens’ 
influence. Solace is taken in the somewhat imprecise thoughts that, except 
in the special case of general human rights, international law does not 
intrude between state and citizen and that the circumstance in which mis- 
treatment of an alien is wno actu a violation of both international and 
German law exists only because German law so wills it. 

Despite evident love of things German that might have overly colored the 
body of the study, the author skillfully develops a conceptual progression 
through the uncertainties left by the makers of the Fundamental Law 
that led Dr. Jahrreiss in 1952 to remark that ‘‘No one knows what today 
to call binding.” Judicial guidance is still limited, although Doehring 
certainly makes use of judicial utterances to date in the process of obtain- 
ing a ranking that places the general rules of international law between 
statutes and the Fundamental Law. He also gets a measure of more 
specific judicial help on some points, for instance, in attempting to reconcile 
Article 3, Section 1, declaring all men to be equal before the law (Gesetz), 
with the principle of the ‘‘minimum standard’’ insofar as introduced into 
German law by Article 25. But, skillful as the study is, its author must be 
among those who hope for the occurrence of cases requiring further judicial 
clarification of West German Constitutional ambiguities—to read a value 
for scholars into disputes, 


Wesiey L. Qov 


Australia in World Affairs 1956-1960. Edited by Gordon Greenwood 
and Norman Harper. (Issued under the auspices of the Australian Insti- 
tute of International Affairs, Vancouver: Publications Centre, University 
of British Columbia, 1963. pp. viii, 430. Index. $8.50.) An objective 
evaluation of the national policy of Australia has not been left by the 
Australian Institute of International Affairs to foreigners. In this second 
volume of Australia in World Affairs, covering the period 1956-1960, Pro- 
fessors Gordon Greenwood and Norman Harper bring together papers on 
nine international topics of recent importance to Australia by themselves 
and seven other members of the academic profession. The initial section 
on “‘The Australian Community’’ describes Australian foreign policy in 
action and its overseas economic relations. A brief second section de- 
scribes Australian participation in the United Nations. A final section 
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on regional affairs contains chapters on Australian relations with the 
United States, Japan, Indonesia and India, and the problems of Australian 
trust areas and Antarctic claims. The last section is especially recom- 
mended to those who seek a reliable evaluation of the situation in the 
Pacific and Asiatic community. 

The defense position of Australia is a continuing theme in the separately 
authored studies. Australians recognized the change in their international 
position that began after the second World War. During the period upon 
which his book focuses, the changing relations of Australia with the United 
States, the Commonwealth and the Asiatic area remained of primary 
interest. 

The matter-of-fact way in which these writers assess their nation’s 
strengths and weaknesses may be a key to understanding the considerable 
influence that a state of this size has in international councils. 

An installment in a series may not be confined easily to the period to be 
covered. The topics that are of significance for 1956-60 were not neces- 
sarily of sufficient importance to have a forerunner in the previous volume. 
The result in this case is a rather large proportion of space allotted to 
background. Most of the contributors are historians and they have gone 
into details of earlier times to a degree somewhat more than might be ex- 
pected in a volume labeled as this one is. This is mentioned, not to de- 
tract, but to describe the scope of an excellent study. 

Joan M. Hows 


The Future of the Atlantic Community. By Kurt Birrenbach. (New 
York: Frederick A. Praeger, 1963. pp. xii, 94. $3.50.) This is an ex- 
cellent survey of the Atlantic Community—its problems and its prospects 
for the future. The author takes as his theme the conviction that if the 
West is to survive as a free society, a united Europe must join hands with 
the United States in a truer partnership. The one great hope for the free 
world in the future, he contends, is the creation of a forward-looking 
Atlantic Community of nations dedicated to the great goals of human 
progress and the preservation of liberty. 

The book combines all the virtues of brevity, logical organization, and 
elarity of expression. In short compact chapters the author deals suc- 
cessively with the nature of the Atlantic Community, the strengthening of 
NATO, the economic problems facing the Community, ties between the 
Community and other regional groups, and the difficult problems of Euro- 
pean unity. He does not confine himself to an analysis of existing prob- 
lems. Drawing on his own rich experience as a member of the Parliament 
of the Coal and Steel Community and of the Common Market, as well as 
the Foreign Relations Committee of the German Bundestag, he has a 
number of concrete suggestions to offer to help solve the difficult problems 
that must be faced if the Atlantic Community is ever to become a reality. 

Most students of world affairs will probably agree with many of Dr. 
Birrenbach’s basic assumptions which include the following: (1) that 
close ties between Germany and France are essential for the unity of 
continental Europe; (2) that the fate of the future Europe is bound to a 
close alliance with the United States; (3) that the United States cannot 
carry out its global tasks without the help of Western Europe; (4) that 
farther steps towards European unification are necessary prior to the de- 
velopment of an effective Atlantic partnership; and (5) that the exclusion 
of Great Britain from the Common Market would have extremely serious 
consequences for the future of the Atlantic Community. Unfortunately 
the book was written prior to General de Gaulle’s famous press conference 
in which he vetoed Britain’s participation in the Common Market, and the 
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reader is left wondering how much of the author’s persistent optimism 
would be retained if he were asked to re-write his original manuscript. 
Even so, the fundamentals are sound and the events of 1963 do not detract 
seriously from the usefulness of the volume. 

Despite the limitations referred to above, this reviewer has no hesitation 
in recommending Dr. Birrenbach’s book as an excellent primer for the 
intelligent laymen interested in Atlantic Community developments. In 
addition to its educational value it should also make a significant contribu- 
tion to the thinking of those individuals—both in and out of government— 
who are actively engaged in the building of an effective Atlantic Community 
relationship. 

Franom O. Wincox 
Dean, Johns Hopkins School of 
Advanced International Studies 


Human Rights in Europe. By A. H. Robertson. (Manchester, England: 
Manchester University Press; Dobbs Ferry, N. Y.; Oceana Publications, 
1963. pp. ix, 280. Index. $7.00.) Every student of the European insti- 
tutions, in particular of the Council of Europe and of the European Con- 
vention on Human Rights, is indebted to Dr. A. H. Robertson for the 
contribution which, over the years, he has made to the literature on the 
significant developments and, in part, pioneering enterprises of the coun- 
tries of non-Communist Europe. The present book adds another valuable 
item to the list. The author is Head of the Directorate of Human Rights 
in the Secretariat General of the Council of Europe. His account of the 
European Convention on Human Rights (Rome, 1950) and of the working 
of its machinery of implementation is an authoritative and reliable guide 
to the by no means uncomplicated institutions and procedures established 
by it. In a series of short chapters the reader is presented with a succinct 
description of the origins and the history of the Rome Convention, with a 
definition of the rights which the convention and two of its four additional | 
Protocols guarantee, and with reports on the six groups of cases which 
had been declared admissible by the end of 1962 (Greece v. United King- 
dom, Austria v. Italy, Lawless v. Ireland, DeBecker v. Belgium, Nielsen v. 
Denmark, and Ofner and three others v. Austria). One chapter each is 
devoted to the working of the Commission, to the rôle of the Committee 
of Ministers, to the jurisdiction and procedure of the Court and to the 
general provisions of the Convention. A fuller account is given of the 
Lawless case from the admissibility proceedings of the Commission to the 
judgments of the Court (preliminary objections, procedure, merits). 

Of particular value is the chapter on the European Social Charter of 
1961, which is the economic and social counterpart of the Rome Convention 
in the same way in which, by virtue of a General Assembly decision of 
1952, the United Nations draft Covenant on Economic, Social and Cultural 
Rights will be the counterpart of the United Nations draft Covenant on 
Civil and Political Rights. The documentation relating to the legislative 
history of the European Social Charter is not easily accessible elsewhere 
and the chapter devoted to it therefore fills a special need. 

While the book is an account of the convention and of the machinery 
it has created, the author does not hesitate to express his own well-founded 
opinions on many of the important questions involved. To give an ex- 
ample: The practical importance of the Huropean Court of Human Rights 
is very often over-estimated, even in official quarters. This is illustrated 
by the recent (April, 1964) report by the United Nations Group of Ex- 
perts on Human Rights in South Africa, which suggests as one of the 
alternatives to ensure the rights of all inhabitants that in the new South 
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Africa which the experts envisage ‘‘something on the lines of the European 
Court of Human Rights’’ be established. This would mean a court to 
which aggrieved individuals do not have access. In such a situation Mr. 
Robertson’s emphasis on the fact that the jurisdiction of the Court is 
“yery much of a contingent remedy” (p. 98) is of particular value. 
Among the appendices we find, in addition to the earlier instruments, the 
fall text of the European Social Charter and also the texts of the three 
Protocols to the Rome Convention which were opened for signature in 
1963 and which have also been reprinted in this JOURNAL.! 


Econ ScHWELB 


International Non-Governmental Organizations and Economic Entities. 
A Study in Autonomous Organizations and Jus Gentium. By J. J. Lador- 
Lederer. (Leyden: A. W. Sythoff, 1963. pp. 403. Fl. 38.50.) This volume 
is an important contribution to the study of an important subject matter. 
The significance for current international relations of non-governmental or- 
ganizations has been officially recognized in Article 71 of the United Nations 
Charter, which authorizes the Economic and Social Council to grant non- 
governmental organizations, international and national, consultative status 
within the world body, but it actually reaches far beyond this provision. 
International non-governmental organizations nevertheless have so far re- 
ceived only little attention both in American and European literature. 
True, Lyman Cromwell White, in his two monographs on ‘‘The Structure 
of Private International Organizations” and ‘‘International Non-Govern- 
mental Organizations,’’ published in 1933 and 1951, respectively, has done 
valuable pioneering work in the field, but it was largely of a more de- 
scriptive kind. Lador-Lederer’s treatise is the first systematic analysis of 
international non-governmental organizations. It deeply probes all their 
aspects, historical, political, legal, sociological, and economic. 

Lador-Lederer pursues in his book both practical and theoretical pur- 
poses. He wants to show, first of all, the rôle non-governmental organi- 
zations can and should play in the future development of human rights. 
He speaks, with a lucky phrase, of the “tribunicial’’? function of these 
organizations. International non-governmental bodies, cutting across na- 
tional boundary lines, are apt to strengthen centripetal forces in the 
evolving world community. One may wonder, however, whether the 
author does not overrate the present and future efficacy of what he calls 
the ‘‘non-territorial forces of integration.”’ 

Lador-Lederer’s chief theoretical concern is to clarify the legal basis and 
nature of international private organizations. He forcefully argues that 
the existence and continuous growth of these bodies requires the abandon- 
ment of the traditional notion that the international community is a so- 
ciety only of states, and international law a law only of and between na- 
tions. Lador-Lederer’s philosophy on non-governmental organizations 
within the international community recalls the ideas of the pluralists on 
private associations within the national community. 

The book, unfortunately, has been edited very poorly. But the involved 
presentation of facts and arguments should deter no student of interna- 
tional law and relations from reading the treaties. 

Erros Hora 


Peace-Keeping by U.N. Forces: From Suez to the Congo. By Arthur 
Lee Burns and Nina Heathcote. (Princeton Studies in World Polities, 
No. 4. New York and London: Frederick A. Praeger, 1963. pp. ix. 256.) 
This is an interesting book about one of the most important problems of 
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our times. As the authors point out in their preface, their intention has 
been ‘‘to digest the experience from Suez to the Congo, so as to bring to 
light some of the limitations and possibilities of the United Nations’ forces 
as means for the preservation of international peace and, in the Congo 
instance, of internal law and order.’ "What are the political, military 
and administrative powers of United Nations forces that have been estab- 
lished since 1956? What is their jurisdiction? To what extent have they 
fulfilled the mandate of the United Nations in each situation? What 
bearing do their activities have on the ultimate success of the United Na- 
tions in the maintenance of world peace? These and other related ques- 
tions are examined in this detailed analysis of the United Nations operations 
in the Middle Hast and the Congo. 

By far the greater portion of the book deals with the Congo. At the 
outset the authors pass quickly in review the story of the U.N. forces in 
Suez, Lebanon and Jordan, where experience was a valuable teacher and 
where important precedents were established. Then they turn to the day- 
to-day operations of the United Nations in the Congo, looking into such 
problems as the recruitment, organization, equipment, deployment, disci- 
pline and command structure of UNOC, the relationship between the Seere- 
tary General and the other principal organs of the United Nations, the 
role of the headquarters staff, et cetera. Most of their conclusions appear 
to this reviewer sound; some are certainly open to question. 

With respect to the Katanga episode the writers are inclined to be critical 
of the United States, the United Nations and the Secretary General. The 
United States, they believe, devalued the reputation of the United Nations 
‘fin order to win a round in the Cold War.” U Thant departed from 
Hammarskjéld’s careful impartiality and objectivity, in some cases ignor- 
ing the Security Council and the General Assembly, in other cases going 
beyond their mandate. The United Nations, on its part, ‘‘certainly lost 
its name for impartial arbitration and scrupulous adherence to the prin- 
ciples of its own charter.’’ 

Despite the legal arguments that can be made, many people close to the 
Katanga story are quite convinced that both the Secretary General and ` 
the United Nations, in the face of extreme provocation, acted with com- 
mendable patience and restraint. Whatever view one may take about this 
sorry dénouement, the book is well written and well documented and 
merits the careful attention of all students of United Nations affairs. 

Franors O. Wuoox 


Linjekonferanser og Kartell-Lovgivning. By Arvid Frihagen. (Oslo: 
Oslo University Press, 1963. Summary in English. pp. 490. Index. 
N.Kr. 45.) This is a model handbook on Shipping Conferences and Anti- 
trust Laws, subtitled Public Control and Regulation of Shipping Confer- 
ences and Other Private Restrictive Business Agreements in International 
Maritime Transport. The author lectures on restraint of trade at the Uni- 
versity of Oslo. His book treats with the 300 or so restrictive agreements, 
called ‘‘Shipping Conferences,’’ which regulate traffic on almost all major 
trade routes by setting rates, controlling sailings, and pooling profits. To 
discourage outsiders, the Conferences use dual rates and deferred rebates. 
The maritime shipping industry stands firmly on that definition of free 
competition which Frihagen ironizes in his Introduction: freedom from 
public regulation and freedom from private cartelization. 

The writer describes in detail the workings of Shipping Conferences, 
and presents an apologetic viewpoint. He then turns to a country-by- 
country analysis of the attempts (or lack thereof) made to place the Con- 
ferences under public control. 
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There is no direct international control. International law is permissive 
in allowing any state to regulate the shipping to and from its own ports. 
So far, only the United States has exercised this authority extensively. 
Frihagen argues that the intrusion of national interest into American 
anti-monopoly regulation will lead other countries to follow suit, and that 
the shippers will suffer from the conflict which follows. He ‘feels that 
international control would be preferable to multiple national control. 

The 25-page English summary presents the saliént ideas of the book, but 
the Norwegian text is additionally serviceable to its readers as a reference 
work by virtue of its systematic presentation and thorough documenta- 
tion. The author writes in straightforward, uncluttered style. 

The Norwegian shipping industry and the Norwegian Government 
should find the signposts in this book to be useful in their attempts to keep 
the country’s merchant fleet from foundering on the rocks of discriminatory 
treatment, whether of international or competing national origin. 

Staniuy V. ANDERSON 


La Cuestión del Río Lauca. República de Chile, Ministerio de Relaciones 
Exteriores. (Santiago: Instituto Geográfico Militar, 1968. pp. iv, 327. 
Index.) Bolivia’s objections to Chile’s use of the waters of the Lauca 
River provide yet another episode in the current series of international 
disputes between co-riparian states and another instance of the degree of 
international political animosity that can grow out of an essentially eco- 
nomic issue which is capable of settlement by negotiation or juridical 
means. The Lauca rises at an elevation of 13,000 feet in northeastern 
Chile and terminates in the salt marshes of Coipasa in Bolivia, two-thirds 
of the course being in Bolivia. Climatically infelicitous; the Lauca region 
supports a limited population engaged in herding. Chile has sought to 
divert water from the Lauca through a tunnel, canal, and dam system into 
the San José River which flows through the Azapa Valley and enters the 
Pacifie at Arica. The development of the Azapa Valley with a view to 
supplying the agricultural needs of Arica requires a steady source of 
water for irrigation purposes. 

The dispute between the two countries began in 1939, when Chile 
announced the initiation of a study of the diversion scheme, and Bolivia 
reserved its co-riparian rights. As the San José is not part of the Lauca 
basin, it could be argued that the Chilean project violated the principle 
of equitable distribution between riparian states of the waters of a common 
river basin. In the following two decades, Bolivia protested Chilean 
activity three times and two Mixed Commissions studied the situation. In 
1962 Bolivia brought charges of aggression against Chile before the Council 
of the Organization of American States, which urged both parties to peace- 
ful settlement of the dispute. Neither can agree on method, Bolivia pre- 
ferring mediation, and Chile, arbitration or judicial settlement. 

In its ‘‘ White Book’’ the Chilean Government presents an analysis of the 
geographical objectives of the Lauca diversion scheme and an extensive 
examination of the dispute, including the texts of exchanges of notes be- 
tween the two governments. This volume constitutes the Chilean brief in 
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NA E. Evans 


The Taxation of Patent Royalties, Dividends, Interest in Europe. Inter- 
national Bureau of Fiscal Documentation. (Guides to Huropean Taxation, 
Vol. I. Amsterdam: 1968. pp. xxiv, 334 (loose-leaf). $30.00; service 
through Dec. 31, 1964, $10.00, air mail.) The International Bureau of 
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Fiscal Documentation, with headquarters in Amsterdam, has published the 
first volume in its new series—Guides to European Taxation, a continuing 
series in loose-leaf form, which, the Bureau states, ‘‘will provide compre- 
hensive analyses of significant problems involving the taxation of interna- 
tional business.” The series is intended to provide in succinct, systematic 
and readily accessible form information regarding the tax laws of the 
‘Western European countries which is of use to scholars, governments, corpo- 
ration lawyers, and tax consultants. Changes in rates, liability, and basis 
will be reported periodically through supplements supplied to subscribers 
by air mail. The first supplement was issued under date of December, 
1963. 

The volume covers taxation of the indicated types of income flowing into 
and out of the 18 Western European countries. It also covers the tax 
liability of such income flowing between United States and Canadian com- 
panies and companies in each of the countries treated. The tax structure 
of each country is outlined in a chapter divided into five sections covering, 
respectively, taxation of resident and non-resident companies, foreign source 
ineome, patent royalties, dividends and interest received by non-resident 
companies, and taxation of holding companies. This volume should prove 
valuable to all those whose work entails ready and accurate knowledge of 
the tax laws and practices of foreign countries. 

The information contained in the Guides and their supplements is com- 
piled by the Bureau with the assistance of co-operating tax experts in each 
country. The Bureau, of which Mr. J. van Hoorn, Jr., is Managing Di- 
rector, states that if the present volume appears to be useful, further studies 
will be prepared in conjunction with other institutions, scholars, govern- 
ments and practitioners. Some topics being considered for similar treat- 
ment are turnover taxes, net worth taxes, the concept of permanent estab- 
lishment, corporation taxes, and taxation of know-how royalties. 

ELzanor H. Finom 


Common Market Antitrust. A Guide to the Law, Procedure and Litera- 
ture. By David Kent Waer. (The Hague: Martinus Nijhoff, 1964. pp. 
viii, 67. Gld. 7.25; $2.00.) Anti-trust law, which has developed as an im- 
portant branch of domestic law in the United States and other leading 
countries in Europe, has become international law as between the members 
of the European Economic Community because of the provisions in Articles 
85 and 86 of the Treaty of Rome to assure free competition. This treaty 
constitutes the fundamental law of the Common Market, and the principles 
in these two articles are implemented by Regulations 17, 27, and 158, 
which have been issued by the competent organs of the Community. Article 
85 prohibits agreements and practices that restrict trade within the Com- 
mon Market, and Article 86 prohibits the abuse by an enterprise of a 
dominant position therein. 

Mr. Waer seeks to chart a path through the literature, the sources of 
law and procedure relating to the application of these treaty provisions. 
He explains the functions and powers of the institutions created by the 
Rome Treaty, such as the Council of Ministers, the Executive Commission, 
the Economic and Social Committee, the European Parliament, and the 
Court of Justice. Lawyers will be interested in his brief but compre- 
hensive statement on the sources of the law that will be applied in en- 
forcing the said articles. 

Being an American lawyer practicing in Brussels, the author has had 
the advantage of watching at the seat of the H.E.C. the growth of this new 
branch of international law which blends the principles in the anti-trust 
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law of the United States with those in national laws of the member coun- 
tries of the Community, principally in Germany and The Netherlands. 

After having perused this simple but extensive synthesis of the purport 
of the treaty provisions and administrative regulations, the reader is 
tempted to broaden his knowledge by studying the cited texts, which are 
not only in English but also in the languages of the member countries, 
namely, French, Italian, Dutch and German. It is a blue book of the out- 
standing lawyers, professors and Common Market officials who have con- 
tributed or are contributing through their writings to the development of 
this important field of law. The book is of interest to any American 
enterprise that is carrying on business relations with companies in the 
Common Market, or has subsidiaries in various member countries that 
enter into licensing, distribution, or other types of agreements with com- 
panies in other countries of the Community that might affect competition. 

MrromeLL B. CARROLL 


Inter-American Bar Association. Proceedings of Twelfih Conference, 
Bogotá, Colombia, January 27—-February 3, 1961. (Oxford, N. H.: Equity 
Publishing Corp., 1968. pp. xx, 376. Index.) The Inter-American Bar 
Association provides through its conferences an opportunity for lawyers 
of the Western Hemisphere to exchange views about problems of interna- 
tional and comparative law of concern in this area. The English edition 
of the proceedings of the Twelfth Conference, held at Bogotá in 1961, and 
attended by representatives of fourteen countries, contains some two dozen 
papers which were read in committees or sections in English, or submitted 
with English translations, ten reports, as well as recommendations and 
resolutions. The topics before the Conference included the protection of 
industrial and intellectual property, comparative studies of adoption laws, 
housing laws, and tax laws, together with extradition law, state responsi- 
bility, the Latin American free-trade movement, agrarian reform, control 
of narcotics traffic, legal rights of indigenous peoples, and compulsory bar 
integration. 

Among the topics of interest to international lawyers were discussions of 
state responsibility by John Laylin and of extradition practice by M. R. 
Wilkey and W. A. Dobrovir. Mr. Laylin argued for ‘‘an unqualified 
international standard’’ of state responsibility to aliens and nationals, alike, 
In suggesting revisions in the Draft Convention on Extradition of the 
Inter-American Council of Jurists, Mr. Wilkey recommended that the re- 
questing state be enabled to obtain evidence in the asylum state for sub- 
mission in the asylum state’s determination of whether extradition should ` 
be granted (cf. the Pérez Jiménez case). Mr. Dobrovir would eliminate 
the ‘‘probable cause’’ hearing in the asylum state where the requesting 
state can certify that it has established probable cause in a competent 
judicial proceeding. Both authors would protect the accused by allowing 
the asylum state to measure against its own concepts of individual rights 
and guarantees the relevant penal laws of the state requesting extradition. 

The volume presents a varied and informative collection of papers. It 
includes the minutes of the Council meetings and a list of participants 


at the Conference. 
ALONA E. Evans 


Pravo na Samoopredjeljenje u Drustuu Naroda + Ujedinjenim Nacijama 
(1917-1962) .[Self-Determination of Nations in the League of Nations and 
United Nations 1917-1962.] By Milan Bulajić. (Belgrade: Servis Saveza 
udruzenja pravnika Jugoslavije, 1963. pp. iii, 262.) This book, published 
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in the Serbo-Croatian language, is a history of the struggle for self-determi- 
nation of nations during the activities of’ the League of Nations and 
United Nations. It includes a short period of time prior to the establish- 
ment of the League of Nations at the end of World War I. 

The book is based on Marxist political philosophy, and the author takes 
care to bring his writing in harmony with the fundamentals of Marxist 
and Leninist doctrines. He starts with an explanation of the teachings of 
Lenin on nationality matters, with the achievements of the Bolshevik Revo- 
lution, and with the results of President Woodrow Wilson’s demands for 
self-determination of nations at the Peace Conference in Versailles. In 
continuation, the author describes the activities of the League of Nations 
in the field of International Mandates for certain territories and de- 
pendencieagof the German, Japanese and Turkish empires. 

After having given a synopsis of the developments during World War 
TI (the Act of Havana, the Atlantic Charter, the Charter of the United 
Nations, et cetera), the author gives an account of the struggle for inde- 
pendence (‘‘national liberation struggle’? in Marxist parlance) of India, 
Lebanon, Syria, Egypt, Libya, and of numerous other African and Asian 
nations, including Tunis, Morocco, Cyprus, Algeria, Congo and West Irian. 
He dedicates considerable space to the Conference of Bandung (1955) and 
the Meeting of the Uncommitted Nations at Belgrade (1961), which, in 
his opinion, were landmarks in the struggle for the liberation of all these 
countries. 

The author’s conclusion can be summarized as follows: Among the major 
undertakings of the United Nations is the application of the principle of 
self-determination for nations still living under colonial or semi-colonial 
rule. Dr. Bulajic concedes that some very small, isolated and underde- 
veloped countries may not be ready for full independence, but the large 
territories of Africa, still under foreign rule, and certain areas in Central 
and South America apparently do not fall into this category. Their libera- 
tion, however, cannot be delayed for a very long time and the United Na- 
tions should try to help accomplish this trend. However, the liberation of 
these nations and their self-determination are only the first important 
phase of the political and social development of the human race. The 
second and decisive phase will be the re-unification of all these nations 
after the final and definitive liquidation of imperialism. 

_ This remarkable book of a very gifted writer is a good example of the 
application of Marxist political philosophy on the question of self-determi- 
nation of nations, and also on the questions of imperialism and colonialism. 

Zvonko R. Rope 
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FINAL ACT OF THE EUROPEAN FISHERIES CONFERENCE 
London, December 3, 1968, to March 2, 1964+ 


At the invitation of the Government of the United Kingdom of Great 
Britain and Northern Ireland, an international conference was convened 
to discuss the solution of certain fisheries problems. 

The Conference met at Lancaster House, London 8.W.1. from 8rd De- 
cember to 6th December, 1968, from 8th January to 17th January, 1964, 
and from 26th February to 2nd March, 1964. 

The governments of the following sixteen states were represented at the 
Conference: Austria, Belgium, Denmark, France, the Federal Republic of 
Germany, Iceland, Ireland, Italy, Luxembourg, the Netherlands, Norway, 
Portugal, Spain, Sweden, Switzerland, and the United Kingdom of Great 
Britain and Northern Ireland; the Commission of the Huropean Economic 
Community was also represented. 

The Conference elected Mr. Peter Thomas, M.P., Minister of State 
for Foreign Affairs, as Chairman of the Conference and Professor W. Rip- 
hagen as Chairman of the Convention Drafting Committee. 

On the basis of the deliberations, as recorded in the summary records of 
the meetings, the Conference unanimously adopted the following resolu- 
tions, appended as Annexes 1 to 3 to this Final Act: 


Resolution on Fisheries Policing (adopted on 17th January, 1964) 
Resolution on Conservation (adopted on 17th January, 1964) 
Resolution on Access to Markets (adopted on 29th February, 1964). 


In addition, the Delegations of Austria, Belgium, Denmark, France, the 
Federal Republie of Germany, Ireland, Italy, Luxembourg, the Nether- 
lands, Portugal, Spain, Sweden, and the United Kingdom of Great Britain 
and Northern Ireland adopted, ad referendum, the text of a Fisheries Con- 
vention, together with a Protocol of Provisional Application, both of which 
are to be opened for signature in London from 9th March to 10th April, 
1964, appended as Annexes 4 and 5 to this Final Act. 

During the Conference the texts were adopted, ad referendum, of the 
following Agreements on the transitional arrangements provided for in 


1 Reproduced from a text provided by the Ministry of Agriculture, Fisheries and Food 
of the United Kingdom. 
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Article 9(1) of this Fisheries Convention, appended as Annexes 6 and 
7 to this Final Act: 


Agreement as to Transitional Rights between the Government of the 
United Kingdom of Great Britain and Northern Ireland on the one hand, 
and the Governments of Belgium, France, the Federal Republic of Ger- 
many, Ireland and the Netherlands on othe other. 


Agreement as to Transitional Rights between the Government of 
Ireland on the one hand, and the Government of Belgium, France, the 
Federal Republie of Germany, the Netherlands, Spain and the United 
Kingdom of Great Britain and Northern Ireland on the other. 


In Wrrness Wamrror the Delegates have signed this Final Act: 


Done at London, this second day of March, One thousand nine hundred 
and sixty-four, in a single copy in the English and French languages, each 
text being equally authentic. The original texts shall be deposited in the 
archives of the Government of the United Kingdom of Great Britain, and 
Northern Ireland, which will send certified copies of the Final Act to each 
of the governments represented at the Conference and to the Commission 
of the European Economic Community: 


[signatories omitted] 


ANNEX 1 
RESOLUTION ON FISHERIES POLICING 
Adopted on 17th January, 1964 


Tan Conrerence Requests the Government of Great Britain and North- 
ern Ireland 

The invite the governments of all countries participating in the North- 
East Atlantic fisheries to send representatives to a technical conference 
to be held as soon as possible to prepare for the consideration of the govern- 
ments concerned a draft Convention, on the general lines of the 1882 
Convention for regulating the police of the North Sea Fisheries, embodying 
a modern code for the conduct of fishing operations and of related activities 
in the North-East Atlantic; 

And to invite the Governments of the United States of America and 
Canada to send representatives to the Conference so that the extension of 
the provisions of any such Convention to the North-West Atlantic Fisheries 
may be considered. i 


ANNEX 2 
RESOLUTION ON CONSERVATION 
Adopted on 17th January, 1964 


Recognising that all efforts to promote the stability and prosperity of the 
fishing industry ultimately depend on effective conservation measures to 


\ 
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ensure the rational exploitation of the resources of the sea, and that the 
Commission recently established under the North-Mast Atlantic Fisheries 
Convention is the body internationally responsible for these matters, 

Toe Conrmgmnon urges the governments represented on the Commis- 
sion to intensify their efforts 

To secure the introduction of such measures as may be necessary, not 
only to prevent over-fishing, but to ensure the profitable exploitation of the 
fisheries for the benefit of all the countries concerned; 

And for this purpose to ensure that the Commission is enabled to employ 
the full range of measures envisaged in the Convention, including measures 
of national and international control to ensure the effective observance 
of the regulations. 


ANNEX 3 S3 
RESOLUTION ON ACCESS TO MARKETS 
Adopted on 29th February, 1964 


Considering that trade in fish and fish products play an important role 
for many European countries, 

Recognising that the Organisation for European Economie Co-operation 
(O.E.E.C.) in its report of 1960 on Fishery Policies in Western Europe 
and North America has in particular established a set of principles in 
- order to bring about more liberal conditions for trade in fish and fish 
products, 

Noting that conditions are still prevailing which hamper a sound de- 
velopment of trade in fish and fish products, 

Toe CONFERENCE urges all governments represented to frame their 
policies with regard to fisheries in such a manner as to safeguard inter alia 
the interests of countries concerned with the development of trade in fish 
and fish products along the lines envisaged in the 0.E.H.C. Report. 


ANNEX 4 
DRAFT FISHHRIES CONVENTION 


The Governments of Austria, Belgium, Denmark, France, the Federal 
Republic of Germany, Ireland, Italy, Luxembourg, the Netherlands, Portu- 
gal, Spain, Sweden and the United Kingdom of Great Britain and North- 
ern Ireland 

Desiring to define a régime of fisheries of a permanent character; 

Have agreed as follows: 


ARTIO”“N 1 


(1) Each Contracting Party recognizes the right of any other Con- 
tracting Party to establish the fishery régime described in Articles 2 to 
6 of the present Convention. 

(2) Each Contracting Party retains however the right to maintain the 
fishery régime which it applies at the date on which the present Conven- 
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tion is opened for signature, if this régime is more favourable to the fishing 
of other countries than the régime described in Articles 2 to 6. 


ARTICLE 2 


The coastal state has the exclusive right to fish and exclusive jurisdiction 
in matters of fisheries within the belt of six miles measured from the base- 
line of its territorial sea. 


ARTIOLE 3 


Within the belt between six and twelve miles measured from the baseline 
of the territorial sea, the right to fish shall be exercised only by the coastal 
state and by such other Contracting Parties, the fishing vessels of which 
have habitually fished in that belt between Ist January, 1953 and 31st 
December, 1962. 


ARTIOLE 4 


Fishing vessels of the Contracting Parties, other than the coastal state, 
permitted to fish under Article 8, shall not direct their fishing effort to- 
wards stocks of fish or fishing grounds substantially different from those 
which they have habitually exploited. The coastal state may enforce this 
rule. 


ARTIOLE 5 


(1) Within the belt mentioned in Article 3 the coastal state has the 
power to regulate the fisheries and to enforce such regulations, including 
regulations to give effect to internationally agreed measures of conserva- 
tion, provided that there shall be no discrimination in form or in fact 
against fishing vessels of other Contracting Parties fishing in conformity 
with Articles 3 and 4. 

(2) Before issuing regulations, the coastal state shall inform the other 
Contracting Parties concerned and consult those Contracting Parties, if 
they so wish. 


ARTICLE 6 


Any straight baseline or bay closing line which a Contracting Party may 
draw shall be in accordance with the rules of general international law 
and in particular with the provisions of the Convention on the Territorial 
Sea and the Contiguous Zone opened for signature at Geneva on 29th 
April, 1958. 


ABTIOLE 7 


Where the coasts of two Contracting Parties are opposite or adjacent 
to each other, neither of these Contracting Parties is entitled, failing agree- 
ment between them to the contrary, to establish a fisheries régime beyond 
the median line, every point of which is equidistant from the nearest 
points on the low water lines of the coasts of the Contracting Parties con- 
cerned. 
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ARTICLE 8 


(1) Once a Contracting Party applies the régime described in Articles 
2 to 6, any right to fish which it may thereafter grant to a state not a 
Contracting Party shall extend automatically to the other Contracting 
Parties, whether or not they could claim this right by virtue of habitual 
fishing, to the extent that the state not a Contracting Party avails itself 
effectively and habitually of that right. 

(2) If a Contracting Party which has established the régime described 
in Articles 2 to 6 should grant to another Contracting Party any right to 
fish which the latter cannot claim under Articles 3 and 4, the same right 
shall extend automatically to all other Contracting Parties. 


ARTIOLB 9 


(1) In order to allow fishermen of other Contracting Parties, who have 
habitually fished in the belt provided for in Article 2 to adapt themselves 
to their exclusion from that belt, a Contracting Party which established 
the régime provided for in Articles 2 to 6, shall grant to such fishermen the 
right to fish in that belt for a transitional period, to be determined by 
agreement between the Contracting Parties concerned. 

(2) If a Contracting Party establishes the régime deeeribea i in Articles 
2 to 6, it may, notwithstanding the provisions of Article 2, continue to 
accord the right to fish in the whole or part of the belt provided for in 
Article 2 to other Contracting Parties of which the fishermen have habitu- 
ally fished in the area by reason of ‘‘voisinage’’ arrangements. 


Arriote 10 


Nothing in the present Convention shall prevent the maintenance or 
establishment of a special régime in matters of fisheries: 


(a) as between States Members and associated States of the Huropean 
Economie Community, 

(b) as between States Members of the Benelux Economie Union, 

(c) as between Denmark, Norway and Sweden, 

(d) as between France and the United Kingdom of Great Britain and 
Northern Ireland in respect of Granville Bay and the Minguiers and the 
Eerehous, 

(e) as between Spain and Portugal and their respective neighbouring 
countries in Africa, 

(f) in the Skagerrak and the Kattegat. 


ArT 11 


Subject to the approval of the other Contracting Parties, a coastal state 
may exclude particular areas from the full application of Articles 3 and 4 
in order to give preference to the local population if it is overwhelmingly 
dependent upon coastal fisheries. 
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ARTIOLE 12 


The present Convention applies to the waters adjacent to the coasts of 
the Contracting Parties listed in Annex I. This Annex may be amended 
with the consent of the governments of the Contracting Parties. Any 
proposal for amendment shall be sent to the Government of the United 
Kingdom of Great Britain and Northern Ireland which shall notify it to 
all Contracting Parties, and inform them of the date on which it enters 
into force. 


ARTIOLE 13 


Unless the parties agree to seek a solution by another method of peaceful 
settlement, any dispute which may arise between Contracting Parties con- 
cerning the interpretation or application of the present Convention shall 
at the request of any of the parties be submitted to arbitration in accord- 
ance with the provisions of Annex II to the present Convention. 


ARTIOLE 14 


(1) The present Convention shall be open for signature from 9th March, 
1964 to 10th April, 1964. It shall be subject to ratification or approval 
by the signatory governments, in accordance with their respective consti- 
tutional procedures. The instruments of ratification or approval shall be 
deposited as soon as possible with the Government of the United Kingdom 
of Great Britain and Northern Ireland. 

(2) The present Convention shall enter into force upon the deposit of 
instruments of ratification or approval by eight signatory governments. 
If, however, on Ist January, 1966, this condition is not fulfilled, those 
governments which have deposited their instruments of ratification or ap- 
proval may agree by special protocol on the date on which the Convention 
shall enter into force. In either case the Convention shall enter into force 
with respect to any government that ratifies or approves thereafter on the 
date of deposit of its instrument of ratification or approval. 

(3) Any state may at any time after the Convention has come into 
force accede thereto upon such conditions as may be agreed by it with 
the Contracting Parties. Accession on the conditions agreed shall be ef- 
fected by notice in writing addressed to the Government of the United 
Kingdom of Great Britain and Northern Ireland. 

(4) The Government of the United Kingdom of Great Britain and 
Northern Ireland shall inform all signatory and acceding governments of 
all instruments of ratification or approval deposited and accessions received 
and shall notify signatory and acceding governments of the dates on which 
and the governments in respect of which the present Convention enters 
into force. 


ARTIOLE 15 


The present Convention shall be of unlimited duration. However at any 
time after the expiration of the period of twenty years from the initial 
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entry into force of the present Convention, any Contracting Party may 
denounce the Convention by giving two years’ notice in writing to the 
Government of the United Kingdom of Great Britain and Northern 
Ireland. The latter will notify the denunciation to the Contracting 
Parties, 


In Wrrness WHEREOF the undersigned, being duly authorised thereto, 
have signed the present Convention. 

Dons at London this ninth day of March 1964, in the English and French 
languages, each text being equally authoritative, in a single original which 
shall be deposited in the archives of the Government of the United King- 
dom of Great Britain and Northern Ireland, which shall transmit a certi- 
fied true copy to each signatory and acceding government. 

ANNEX I 

The coasts of the Contracting Parties to which the Convention applies 
are the following: 

Belgium 

All coasts. 


Denmark 


The coasts of the North Sea, the Skagerrak and the Kattegat (i.e. the 
area lying to the north and west of lines drawn from Hasenore Head to 
Gniben Point, from neue to Spodsbierg, and from Gilbierg Head to 
the Kullen). 


France 
The Atlantic, the North Sea and the English Channel coasts. 


Federal Republic of Germany 
The North Sea coast. 


Ireland 
All coasts. 


Netherlands 
The North Sea coast. 


Portugal — 

The Atlantic coast, north of the 36th Parallel, and the coast of Madeira. 
Spain 

The Atlantic coast, north of the 36th Parallel. 
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Sweden 


The west coast, north of a line drawn from the Kullen to Gilbierg 
Head. 


United Kingdom of Great Britain and Northern Ireland 


All coasts, including those of Northern Ireland, the Isle of Man and 
the Channel Islands. 


ANNEX II 


ARBITRATION 
ARTIOLE 1 


(1) Within three months of the signature of the Convention, or of ac- 
cession thereto, each signatory or acceding government shall nominate five 
persons prepared to undertake the duties of arbiters and being nationals 
of a member state of the Organisation for Economie Cooperation and 
Development. 

(2) The persons thus nominated shall be included in a list, which shall 
be notified by the Government of the United Kingdom to all signatory 
and acceding governments, 

(3) Any change in the list of arbiters shall be notified in the same 
manner. 

(4) The same person may be nominated by more than one government. 

(5) The arbiters shall be nominated for a term of six years, which may 
be renewed. 

(6) In the event of death or resignation of an arbiter he shall be re- 
placed in the manner fixed for his nomination and for a new period of six 
years.. 


ARTIOLE 2 


(1) The party requesting arbitration in accordance with this Annex shall 
inform the other party of the claim which it intends to submit to arbitra- 
tion, and give a summary statement of the grounds on which such claim 
is based. 

(2) The Arbitral Tribunal shall consist of five members. The parties 
shall each nominate one member, who may be chosen from among their 
respective nationals. The other three arbiters, including the President, 
shall be chosen by agreement between the parties from among the 
nationals of third states whose names appear in the list mentioned in 
Article 1. 


ARTICLE 3 


If the nomination of the members of the Arbitral Tribunal is not made 
within a period of one month from the date on which arbitration was first 
requested, the task of making the necessary nominations shall be entrusted 
to the. President of the International Court of Justice. Should the latter 
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be a national of one of the parties to the dispute, this task shall be en- 
trusted to the Vice-President of the Court or to the next senior judge of 
the Court who is not a national of the parties. 


ARTICLE 4 


The arbiters to be nominated by the President of the International Court 
of Justice shall be chosen from among the nationals of the states members 
of the Organisation for Economic Cooperation and Development and pref- 
erably from the list provided for in Article 1. The President of the Inter- 
national Court of Justice shall consult beforehand the parties to the dis- 
pute, and may consult the Director General of the Food and Agriculture 
Organisation and the President of the International Council for the Ex- 
ploration of the Sea. The arbiters shall be of different nationalities. 


ARTIOLH 5 


The parties may draw up a special agreement determining the subject 
of the dispute and the details of procedure. 


ARTIOLE 6 


In the absence of sufficient particulars in a special agreement or in the 
present Annex regarding the questions mentioned in Article 5 of the 
present Annex, the provisions of Articles 59-82 of the Hague Convention 
for the Pacific Settlement of International Disputes of 18th October, 1907 ? 
shall apply as far as possible. 


ARTIOLE 7 


The parties shall facilitate the work of the Arbitral Tribunal, and in par- 
ticular shall supply it to the greatest possible extent with all relevant 
documents and information. They shall use the means at their disposal to 
allow it to proceed in their territory, and in accordance with their law, 
to the summoning and hearing of witnesses or experts and to visit the 
localities in question. 

ARTIOLE 8 

In the absence of agreement to the contrary between the parties, the 
decisions of the Arbitral Tribunal shall be taken by majority vote and, 
except in relation to questions of procedure, decisions shall be valid only 
if all members are present. The voting shall not be disclosed, nor any 
dissenting or separate opinions. 


ARTICLE 9 


(1) During the proceedings, each member of the Arbitral Tribunal shall 
receive emoluments, the amount of which shall be fixed by agreement be- 
tween the parties, each of which shall contribute an equal share. 


22 A.J.LL. Supp. 43, 68 (1908). 
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(2) The expenses of the Arbitral Tribunal shall be divided in the same 
manner, 


ArT 10 


The validity of legal measures which entered into force before the date 
on which the Convention was opened for signature shall not be questioned 
in proceedings before the Arbitral Tribunal, 


ARTICLE 11 


(1) In the case of a dispute based on an allegation of injury to private 
interests which, according to the municipal law of one of the parties, falls 
within the competence of its judicial or administrative authorities, the 
party in question may object to the dispute being submitted for settlement 
by the procedure laid down in this Annex until a decision with final effect 
has been pronounced, within a reasonable time, by the competent authority. 

(2) If a decision with final effect has been pronounced in the state con- 
cerned, it will no longer be possible to resort to the procedure laid down in 
this Annex after the expiration of a period of five years from the date of 
the aforementioned decision. 


ARTICLE 12 


If the execution of an award of the Arbitral Tribunal would conflict 
with a judgment or measure enjoined by a court of law or other authority 
of one of the parties to the dispute, and if the municipal law of that party 
does not permit, or only partially permits, the consequences of the judgment 
or measure in question to be annulled, the Arbitral Tribunal shall, if 
necessary, grant the injured party equitable satisfaction. 


ARTIOLE 13 


(1) In all cases where a dispute forms the subject of arbitration, and 
particularly if the question on which the parties differ arises out of acts 
already committed or on the point of being committed, the Arbitral 
Tribunal shall lay down within the shortest possible time the provisional 
measures to be adopted. The parties to the dispute shall be bound to 
accept such measures. 

(2) The parties shall abstain from all measures likely to react prejudi- 
cially upon the execution of the award of the Arbitral Tribunal and, in 
general, shall abstain from any sort of action whatsoever which may ag- 
gravate or extend the dispute. 


Artom 14 


(1) As soon as the Arbitral Tribunal is constituted, the President shall 
inform the Contracting Parties of the dispute submitted to it. 

(2) Any Contracting Party may intervene, within a month from the 
date of receipt of this notification if it establishes a legitimate interest in 
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the settlement of the dispute. Intervention shall be with the sole object of 
supporting or contesting the contentions, or part of the contentions, of the 
original parties to the dispute. An intervention shall not lead to modifi- 
cation of the original composition of the Arbitral Tribunal. 


Artione 15 


Hach of the Contracting Parties shall comply with the award of the 
Arbitral Tribunal in any dispute to which it is a party. 


ANNEX 5 


DRAFT PROTOCOL OF PROVISIONAL APPLICATION OF THE 
FISHERIES CONVENTION 


The Governments of Austria, Belgium, Denmark, France, the Federal 
Republic of Germany, Ireland, Italy, Luxembourg, the Netherlands, Portu- 
gal, Spain, Sweden and the United Kingdom of Great Britain and North- 
ern Ireland 

Have agreed as follows: 


ARTICLE 1 


The Contracting Parties will raise no objection if a government which 
has ratified or approved the Fisheries Convention opened for signature at 
London on 9th March, 1964, applies provisionally the provisions of the 
Convention, having first notified its decision to the Government of the 
United Kingdom of Great Britain and Northern Ireland. 


ARTIOLE 2 


(1) The provisional application of the provisions of the Fisheries Con- 
vention by a Contracting Party will entail the establishment of the list of 
arbiters provided for in Article 1 of Annex II of the Convention. 

(2) A Contracting Party which has provisionally applied the pro- 
visions of the Convention shall be bound by its provisions, in particular 
Article 18, and shall not object if they are invoked by a government which 
hag signed the present Protocol and the Convention, even if the latter 
government has not yet ratified or approved the Convention, with a view 
to settling a dispute raised by this provisional application. 


ARTICLE 8 


The present Protocol shall be open for signature from 9th March, 1964 
to 10th April, 1964. It shall enter into force, when it has been signed by 
two governments as between those governments, and in respect of any 
government which signs it thereafter on the date of signature by that 
government. 
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(1) Upon the entry into force of the Convention, the present Protocol 
shall automatically cease to have effect as between governments which have 
become parties to the Convention. 

(2) The present Protocol ‘will cease to have effect in respect- of any 
government which notifies the Government of the United Kingdom of 
Great Britain and Northern Ireland of its decision not to ratify or approve 
the Convention. 


Agrione 5 


The Government of the United Kingdom of Great Britain and Northern 
Ireland shall immediately inform all the signatories of the present Protocol 
of each notification received in accordance with Article 1 or with paragraph 
2 of Article 4. 


In Wrrness Wuerzor the undersigned, being duly authorised thereto, 
have signed the present Protocol. 

Donz at London this ninth day of March 1964, in the English and French 
languages, each text being equally authoritative, in a single original which 
shall be deposited in the archives of the Government of the United King- 
dom of Great Britain and Northern Ireland, which shall transmit a certi- 
fied true copy to each signatory and acceding government. 


‘it ANNEX 6 
AGREEMENT AS TO TRANSITIONAL RIGHTS 


The Government of the United Kingdom of Great Britain and Northern 
Ireland on the one hand, and the Governments of Belgium, France, the 
Federal Republic of Germany, Ireland, and the Netherlands on the other, 

_ Hereby agree as follows: 


Artionz 1 

The provisions of Article 9(1) of the Fisheries Convention opened for 
signature on 9th March, 1964, shall apply as follows: 

(a) Until 31st December, 1965, Belgian, French, German, Irish and 
Netherlands fishing vessels shall continue to have the right to fish off 
the coasts of the United Kingdom of Great Britain and Northern Ireland, 
up to a limit of three miles measured from the baselines of the territorial 
sea; 

(b) Until 81st December, 1966, Belgian, French, German, Irish and 
Netherlands fishing vessels shall also continue to have the right to fish up to 
a limit of three miles measured from the baselines of the territorial sea 
off those parts of the coasts of the United Kingdom and Northern Ireland 
where straight baselines or bay-closing lines in excess of 10 miles are drawn. 
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ÅRTIOLB 2 


The provisions of Articles 4 and 5 of the Fisheries Convention shall dur- 
ing the transitional periods be applicable in the zones laid down in Article 
1, 

ARTIOLE 3 


The present Agreement shall be open for signature from 9th March, 
1964 to 10th April, 1964. It shall enter into foree, when it is signed by 
the Government of the United Kingdom of Great Britain and Northern 
Ireland, as between that government and any other government which then 
signs, or has signed, it. In respect of any government which signs the 
present Agreement thereafter, the date of entry into force shall be the 
date of signature by that government. 


In Wrrness Wuureor the undersigned, being duly authorised thereto, 
have signed the present Agreement. 

Dons at London this ninth day of March 1964, in the English and 
French languages, each text being equally authoritative, in a single original 
which shall be deposited in the archives of the Government of the United 
Kingdom of Great Britain and Northern Ireland, which shall transmit 
a certified true copy to each signatory government. 


ANNEX 7 
AGREEMENT AS TO TRANSITIONAL RIGHTS 


The Government of Ireland on the one hand, and the Governments of 
Belgium, France, the Federal Republic of Germany, the Netherlands, Spain 
and the United Kingdom of Great Britain and Northern Ireland on the 
other, 

Hereby agree as follows: 

ABTIOLE 1 


The provisions of Article 9(1) of the Fisheries Convention opened for 
signature on 9th March, 1964, shall apply as follows: 


(a) Until 31st December, 1965, Belgian, British, French, German, 
Netherlands and Spanish fishing vessels shall continue to have the right to 
fish off the coasts of Ireland, up to a limit of three miles measured from 
the baselines of the territorial sea; 

(b) Until 81st December, 1966, Belgian, British, French, German, 
Netherlands and Spanish fishing vessels shall also continue to have the 
right to fish up to a limit of three miles measured from the baselines of 
the territorial sea off those parts of the coasts of Ireland where straight 
baselines or bay-cloging lines in excess of 10 miles are drawn. 


Arto 2 


The provisions of Articles 4 and 5 of the Fisheries Convention shall 
during the transitional periods be applicable in the zones laid down in 
Article 1. 
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ARTICLE 3 


The present Agreement shall be open for signature from 9th March 
1964 to 10th April 1964. It shall enter into force, when it is signed by the 
Government of Ireland, as between that government and any other govern- 
ment which then signs, or has signed, it. In respect of any government 
which signs the present Agreement thereafter, the date of entry into force 
shall be the date of signature by that government. 


In Wrrness Wuereor the undersigned, being duly authorised thereto, 
have signed the present Agreement. 


UNITED NATIONS DECLARATION ON THE ELIMINATION 
OF ALL FORMS OF RACIAL DISCRIMINATION 


RESOLUTION ADOPTED BY THE Unirmp Nations GENERAL ASSEMBLY AT ITs 
1261st Pumnary Meerine, Novemarr 20, 1968+ 


The General Assembly, 

Considering that the Charter of the United Nations is based on the 
principles of the dignity and equality of all human beings and seeks, 
among other basic objectives, to achieve international co-operation in pro- 
moting and encouraging respect for human rights and fundamental 
freedoms for all without distinction as to race, sex, language or religion, 

Considering that the Universal Declaration of Human Rights proclaims 
that all human beings are born free and equal in dignity and rights and 
that everyone is entitled to all the rights and freedoms set out in the 
Declaration, without distinction of any kind, in particular as to race, colour 
or national origin, 

Considering that the Universal Declaration of Human Rights proclaims 
further that all are equal before the law and are entitled without any dis- 
erimination to equal protection of the law and that all are entitled to equal 
protection against any discrimination and against any incitement to such 
discrimination, 

Considering that the United Nations has condemned colonialism and all 
practices of segregation and discrimination associated therewith, and that 
the Declaration on the granting of independence to colonial countries and 
peoples proclaims in particular the necessity of bringing colonialism to a 
speedy and unconditional end, 

Considering that any doctrine of racial differentiation or superiority is 
scientifically false, morally condemnable, socially unjust and dangerous, 
and that there is no justification for racial discrimination either in theory 
or in practice, 

Taking into account the other resolutions adopted by the General As- 
sembly and the international instruments adopted by the specialized 
agencies, in particular the International Labour Organisation and the 


1 Res. 1904 (XVII), U.N. Dos, A/RHS/1904 (XVIII), 1963; adopted on the report 
of the Third Committee (U.N. Does. A/5608 and Corr. 1, A/L.485) (1963). 
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United Nations Educational, Scientifie and Cultural Organization, in the 
field of discrimination, 

Taking into account the fact that, although international action and 
efforts in a number of countries have made it possible to achieve progress 
in that field, discrimination based on race, colour or ethnie origin in 
certain areas of the world none the less continues to give cause for serious 
concern, 

Alarmed by the manifestations of racial discrimination still in evidence 
in some areas of the world, some of which are imposed by certain govern- 
ments by means of legislative, administrative or other measures, in the 
form, inter alia, of aparthetd, segregation and separation, as well as by the 
promotion and dissemination of doctrines of racial superiority and ex- 
pansionism in certain areas, 

Convinced that all forms of racial discrimination and, still more so, 
governmental policies based on the prejudice of racial superiority or on 
racial hatred, besides constituting a violation of fundamental human rights, 
tend to jeopardize friendly relations among peoples, co-operation between 
nations and international peace and security, 

Convinced also that racial discrimination harms not only those who are 
its objects but also those who practise it, 

Convinced further that the building of a world society free from all forms 
of racial segregation and discrimination, factors which create hatred and 
division among men, is one of the fundamental objectives of the United 
Nations, 


1. Solemnly affirms the necessity of speedily eliminating racial dis- 
crimination throughout the world, in all its forms and manifestations, and 
of securing understanding of and respect for the dignity of the human 
person ; 

2. Solemnly affirms the necessity of adopting national and international 
measures to that end, including teaching, education and information, in 
order to secure the universal and effective recognition and observance of 
the principles set forth below; 

8. Proclaims this Declaration: 


ARTIOM 1 


Discrimination between human beings on the grounds of race, colour or 
ethnic origin is an offence to human dignity and shall be condemned as a 
denial of the principles of the Charter of the United Nations, as a violation 
of the human rights and fundamental freedoms proclaimed in the Universal 
Declaration of Human Rights, as an obstacle to friendly and peaceful re- 
lations among nations and as a fact capable of disturbing peace and se- 
curity among peoples. 


ARTIOLE 2 


1. No state, institution, group or individual shall make any discrimina- 
tion whatsoever in matters of human rights and fundamental freedoms in 
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the treatment of persons, groups of persons or institutions on the grounds 
of race, colour or ethnic origin. 

2. No state shall encourage, advocate or lend its support, through police 
action or otherwise, to any discrimination based on race, colour or ethnic 
origin by any group, institution or individual. l 

3. Special concrete measures shall be taken in appropriate circumstances 
in order to secure adequate development or protection of individuals be- 
longing to certain racial groups with the object of ensuring the full enjoy- 
ment by such individuals of human rights and fundamental freedoms. 
These measures shall in no circumstances have as a consequence the 
maintenance of unequal or separate rights for different racial groups. 


ARTIOLE 3 


1. Particular efforts shall be made to prevent discrimination based on 
race, colour or ethnic origin, especially in the fields of civil rights, access 
to citizenship, education, religion, employment, occupation and housing. 

2. Everyone shall have equal access to any place or facility intended for 
use by the general public, without distinction as to race, colour or ethnic 
origin. 

ARTIOLE 4 


All states shall take effective measures to revise governmental and other 
public policies and to rescind laws and regulations which have the effect 
of creating and perpetuating racial discrimination wherever it still exists. 
They should pass legislation for prohibiting such discrimination and should 
take all appropriate measures to combat those prejudices which lead to 
racial discrimination. 

ARTIOLB 5 

An end shall be put without delay to governmental and other public 
policies of racial segregation and especially policies of aparthetd, as well as 
all forms of racial discrimination and separation resulting from such 
policies. 

ARTIOLH 6 


No discrimination by reason of race, colour or ethnic origin shall be ad- 
mitted in the enjoyment by any person of political and citizenship rights 
in his country, in particular the right to participate in elections through 
universal and equal suffrage and to take part in the government. Every- 
one has the right of equal access to public service in his country. 


ARTIOLE 7 


1. Everyone has the right to equality before the law and to equal justice 
under the law. Everyone, without distinction as to race, colour or ethnic 
origin, has the right to security of person and protection by the state 
against violence or bodily harm, whether inflicted by government officials 
or by any individual group or institution. . : 
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2, Everyone shall have the right to an effective remedy and protection 
against any discrimination he may suffer on the ground of race, colour 
or ethnic origin with respect to his fundamental rights and freedoms 
through independent national tribunals competent to deal with such 
matters. 


ARTIOLH 8 


All effective steps shall be taken immediately in the fields of teaching, 
education and information, with a view to eliminating racial discrimination 
and prejudice and promoting understanding, tolerance and friendship 
among nations and racial groups, as well as to propagating the purposes 
and principles of the Charter of the United Nations, of the Universal 
Declaration of Human Rights, and of the Declaration on the granting of 
independence to colonial countries and peoples. 


ARTIOLE 9 


1. All propaganda and organizations based on ideas or theories of the 
superiority of one race or group of persons of one colour or ethnie origin 
with a view to justifying or promoting racial discrimination in any form 
shall be severely condemned. 

2, All incitement to or acts of violence, whether by individuals or organi- 
zations, against any race or group of persons of another colour or ethnic 
origin shall be considered an offence against society and punishable under 
law. 

8. In order to put into effect the purposes and principles of the present 
Declaration, all states shall take immediate and positive measures, in- 
cluding legislative and other measures, to prosecute and/or outlaw organi- 
zations which promote or incite to racial discrimination, or incite to or 
use violence for purposes of discrimination based on race, colour or 
ethnic origin. 

Artom 10 


The United Nations, the specialized agencies, states and non-govern- 
mental organizations shall do all in their power to promote energetic action 
which, by combining legal and other practical measures, will make possible 
the abolition of all forms of racial discrimination. They shall, in par- 
ticular, study the causes of such discrimination with a view to recommend- 
ing appropriate and effective measures to combat and eliminate it. 


Agtiown 11 
Every state shall promote respect for and observance of human rights 
and fundamental freedoms in accordance with the Charter of the United — 
Nations, and shall fully and faithfully observe the provisions of the 
present Declaration, the Universal Declaration of Human Rights and the 


Declaration on the granting of independence to colonial countries and 
peoples. 
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GREAT BRITAIN 
CONTINENTAL SHELF ACT 19641 
Entered into force April 15, 1964? 


Bz rr ENACTED by the Queen’s most Excellent Majesty, by and with the 
advice and consent of the Lords Spiritual and Temporal, and Commons, in 
this present Parliament assembled, and by the authority of the same, as 
follows: 


1—(1) Any rights exercisable by the United Kingdom outside territorial 
waters with respect to the sea bed and subsoil and their natural resources, 
except so far as they are exercisable in relation to coal, are hereby vested 
in Her Majesty. 

(2) In relation to any coal with respect to which those rights are exer- 
cisable the Coal Industry Nationalisation Act 1946 shall apply as it applies 
in relation to coal in Great Britain, but with the modification that the ~ 
National Coal Board shall not engage in any operations for the purpose of 
working or getting the coal without the consent of the Minister of Power, 
which may be given on such terms and subject to such conditions as he 
thinks fit. 

(3) In relation to any petroleum with respect to which those rights are 
exercisable sections 2 and 6 of the Petroleum (Production) Act 1934 
(which relate to the granting of licences to search and bore for, and get, 
petroleum) shall apply as they apply in relation to petroleum in Great 
Britain, and section 3 of that Act (which enables persons holding licences 
under that Act to acquire ancillary rights) and section 5 of that Act (which 
makes provision as to receipts and expenditure under that Act) shall have 
effect as if this subsection were part of that Act. 


11964 Oh. 29. 

2 In the Petroleum (Production) (Continental Shelf and: Territorial Sea) Regula- 
tions 1964, made on May 12, 1964, Stat. Instr., 1964, No. 708, the Minister of Power 
promulgated regulations in implementation of the above act, pursuant to Sec. 1(8) of 
the Act. Production and exploration Heenses may, under Regulation 4, be issued 
only to ‘‘persons who are citizens of the United Kingdom and Colonies and are resident 
in the United Kingdom or who are bodies corporate incorporated in the United King- 
dom.’’ These licenses apply to areas of the continental shelf (‘‘blocks,’’ in the 
language of the Regulations) which will subsequently be designated. Production 
licenses will be valid for six years, at the termination of which the licensee has an 
option to retain not more than one half of the block for a further forty years. The 
part not so retained will be surrendered. Exploration licenses are to be valid for three 
years. . 

The area outside territorial waters in which the United Kingdom is to exercise rights 
with respect to the sea bed and subsoil and their natural resources has been defined 
by the Continental Shelf (Designation of Areas) Order 1964, made on May 12, 1964, 
Stat. Instr., 1964, No. 697. 

On May 11, 1964, Great Britain deposited its instrument of ratification of the Con- 
vention on the Continental Shelf, signed at Geneva, April 29, 1958, U. N. Doc. A/CONF. 
18/L.55 (1958), 68 A.J.LL. 858 (1958). The Convention entered into force as to Great 
Britain on June 10, 1964 (50 Dept. of State Bulletin 882 (1964)). 
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(4) Model clauses prescribed under section 6 of the Petroleum (Produc- 
tion) Act 1934 as applied by the preceding subsection shall include pro- 
vision for the safety, health and welfare of persons employed on operations 
undertaken under the authority of any licence granted under that Act as so 
applied. 

(5) The Minister of Power shall for each financial year prepare and lay 
before Parliament a report stating 


(a) the licences under the said Act of 1934 granted in that year in 
respect of areas beyond low-water mark and the persons to whom 
and the areas in respect of which they were granted, and the like 
information as respects such licences held at the end of that year; 

(b) the total amount of natural gas and of other petroleum gotten 
in that year in pursuance of licences held in respect of such areas; 
and 

(c) the method used for arriving at the amounts payable by way of 
consideration for such licences. 


(6) The general duty of the Minister of Power of securing the effective 
and co-ordinated development of such resources in Great Britain ag are 
mentioned in section 1(1) of the Ministry of Fuel and Power Act 1945 
shall extend to any such resources outside Great Britain with respect to 
which the said rights are exercisable. 

(7) Her Majesty may from time to time by Order in Council designate 
any area as an area within which the rights mentioned in subsection (1) 
of this section are exercisable, and any area so designated is in this Act 
referred to as a designated area. 

(8) In this section ‘‘coal’’ has the same meaning as in the Coal Industry 
Nationalisation Act 1946 and ‘‘petroleum’’ has the same meaning as in 
the Petroleum (Production) Act 1984. 


2-—(1) The Minister of Power may for the purpose of protecting any 
installation in a designated area by order made by statutory instrument 
prohibit ships, subject to any exceptions provided by the order, from 
entering without his consent such part of that area as may be specified 
in the order. 

(2) If any ship enters any part of a designated area in contravention 
of an order under this section its owner or master shall be liable 


(a) on summary conviction, to a fine not exceeding one hundred 
pounds or to imprisonment for a term not exceeding three months, 
or to both; 

(b) on conviction on indictment, to a fine, or to imprisonment for a 
term not exceeding one year, or to both; 


unless he proves that the prohibition imposed by the order was not, and 
would not on reasonable inquiry have become, known to the master. 

(8) Any order under this section may be varied or revoked by a subse- 
quent order, and any statutory instrument containing such an order ghall 
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be subject to annulment in pursuance of a resolution of either House of 
Parliament. 


3.—(1) Any act or omission which 


(a) takes place on, under or above an installation in a designated area 
or any waters within five hundred metres of such an installation; 
and 

(b) would, if taking place in any part of the United Kingdom, consti- 
tute an offence under the law in force in that part, 


shall be treated for the purposes of that law as taking place in that part. 

(2) Her Majesty may by Order in Council make provision for the de- 
termination, in accordance with the law in force in such part of the United 
Kingdom as may be specified in the Order, of questions arising out of acts 
or omissions taking place in a designated area, or in any part of such an 
area, in connection with the exploration of the sea bed or subsoil or the 
exploitation of their natural resources, and for conferring jurisdiction 
with respect to such questions on courts in any part of the United Kingdom 
so specified. 

(8) Any jurisdiction conferred on any court under this section shall be 
without prejudice to any jurisdiction exercisable apart from this section 
by that or any other court. 

(4) Any Order in Council under this section may be varied or revoked 
by a subsequent Order in Council and any statutory instrument containing 
such an Order shall be subject to annulment in pursuance of a resolution 
of either House of Parliament. 


4.—(1) Part II of the Coast Protection Act 1949 (which requires the 
consent of the Minister of Transport to the carrying out of certain works 
on the sea shore if obstruction or danger to navigation is likely to result) 
except section 34(1)(b) (which restricts the deposit of material) shall 
apply in relation to any part of the sea bed in a designated area as it 
applies in relation to the sea shore; and section 46 of that Act (local in- 
-quiries) shall extend to any matter arising under this section. 

(2) Any person guilty of an offence under the said Part IT as applied 
by this section shall be liable, on summary conviction to a fine not ex- 
ceeding one hundred pounds, and on conviction on indictment to a fine. 


5.—~(1) If any oil to which section 1 of the Oil in Navigable Waters Act 
1955 applies or any mixture containing not less than one hundred parts of 
such oil in a million parts of the mixture is discharged or escapes into any 
part of the sea 
(a) from a pipe-line; or 
(b) (otherwise than from a ship) as the result of any operations for 
the exploration of the sea bed and subsoil or the exploitation of 
their natural resources in a designated area, i 


the owner of the pipe-line or, as the case may be, the person carrying on 
the operations shall be guilty of an offence unless he proves, in the case of 
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a discharge from a place in his occupation, that it was due to the act of a 
person who was there without his permission (express or implied) or, in 
the case of an escape, that he took all reasonable care to prevent it and 
that as soon as practicable after it was discovered all reasonable steps were 
taken for stopping or reducing it. 

(2) A person guilty of an offence under this section shall be liable, on 
summary conviction to a fine not exceeding one thousand pounds, and on 
conviction on indictment to a fine. 


6. An Order in Council under section 3 of this Act may make provision 
for treating for the purposes of the Wireless Telegraphy Act 1949 and 
any regulations made thereunder any installation in an area or part with 
respect to which provision is made under that section and any waters 
within five hundred metres of such an installation as if they were situated 
in such part of the United Kingdom as may be specified in the Order. 

7. An Order in Council under section 3 of this Act may make provision 
for treating for the purposes of the Radioactive Substances Act 1960 and 
any orders and regulations made thereunder any installation in an area 
or part with respect to which provision is made under that section and any 
waters within five hundred metres of such an installation as if they were 
situated in such part of the United Kingdom as may be specified in the 
Order, and for modifying the provisions of that Act in their application 
to such an installation or waters. 

8.—(1) Section 3 (punishment for damaging cables) of the Submarine 
Telegraph Act 1885 and Article IV and paragraph 1 of Article VII 
(liability to pay compensation for damage to cables and for loss of gear 
sacrificed to avoid such damage) of the Convention set out in the Schedule 
to that Act (which by virtue of section 2 thereof has the force of law) 
shall apply in relation to all submarine cables under the high seas (and not 
only to those to which that Convention applies) and to pipe-lines under the 
high seas; and the said section 8 shall be construed as referring to tele- 
phonie as well as telegraphic communication, and, in relation to high-voltage 
power cables and to pipe-lines, as if the words from ‘‘in such manner’’ to 
the end of subsection (1) were omitted. 

(2) Sections 6(8) (limitation of proceedings) and 13 (cesser of Act on 
cesser of Convention) of that Act are hereby repealed. 

9.—(1) The following provisions of this section shall have effect with 
respect to the use and supply of any natural gas gotten in pursuance of a 
licence under the Petroleum (Production) Act 1984 as applied by section 
1(3) of this Act, and section 52 of the Gas Act 1948 shall not apply to 
any such gas. 

(2) The holder of the licence shall not without the consent of the 
Minister of Power use the gas in Great Britain and no person shall without 
that consent supply the gas to any other person at premises in Creat 
Britain. 

(8) The Minister of Power shall not give his consent under this section 
to the supply of gas at any premises unless satisfied 
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(a) that the supply is for industrial purposes and that the Area 
Board in whose area the premises are situated has been given an 
opportunity of purchasing the gas at a reasonable price; or 

(b) that the supply is for such purposes as are mentioned in sub- 
section (4) of this section; 


but shall give his consent under this section to the supply or use of any 
gas if satisfied that it is for the purposes mentioned in that subsection. 

(4) The said purposes are industrial purposes which do not consist of 
or include the use of the gas as a fuel except in so far as the gas is used 
to provide heat or other energy required 


(a) for a process in which the gas is used otherwise than as a fuel; or 

(b) where such a process is one of a series, for any further process in 
the same series, not being a process in which a bulk product is 
converted into manufactured articles; 


and in determining whether any industrial purposes are as mentioned in 
this subsection the use of any gas derived, otherwise than as a by-product, 
from any natural gas shall be treated as the use of that natural gas. 

(5) For the purposes of this section gas provided by a company for the 
use of any subsidiary or holding company thereof, or of any subsidiary 
of such a holding company shall be deemed to be used by that company. 

(6) This section shall not affect the supply of gas by any person other- 
wise than through pipes or the supply of gas by or to an Area Board. 

(7) In this section ‘‘ Area Board’’ has the same meaning as in the Gas 
Act 1948 and ‘‘holding company” and ‘‘subsidiary’’ have the same mean- 
ings as in the Companies Act 1948. 


10. [This section, dealing with the making of regulations by the Minister 
of Pensions and National Insurance with respect to employment in con- 
nection with the exploitation or exploration of the sea bed and subsoil, is 
omitted. ] 

11.—(1) Proceedings for any offence under this Act (including an 
offence under another Act as applied by or under this Act and anything 
that is an offence by virtue of section 3(1) of this Act) may be taken, and 
the offence may for all incidental purposes be treated as having been com- 
mitted, in any place in the United Kingdom. 

(2) Where a body corporate is guilty of such an offence and the offence 
is proved to have been committed with the consent or connivance of, or to be 
attributable to any neglect on the part of, any director, manager, secretary 
or other similar officer of the body corporate or any person who was pur- 
porting to act in any such capacity he, as well as the body corporate, shall 
be guilty of the offence and shall be liable to be proceeded against and. 
punished accordingly. 

In this subsection, ‘‘director’’ in relation to a body corporate established 
for the purpose of carrying on under national ownership any industry or 
part of an industry or undertaking, being a body corporate whose affairs 
are managed by its members, means a member of that body corporate. 
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(3) A constable shall on any installation in a designated area have all 
the powers, protection and privileges which he has in the area for which 
he acts as constable. 

12. Nothing in this Act shall be taken to restrict the powers of the 
Parliament of Northern Ireland to make laws; and any laws made by that 
Parliament with respect to any matter with respect to which it has that 
power shall have effect notwithstanding anything in this Act. 

13. This Act may be cited as the Continental Shelf Act 1964. 


UNITED STATES 


ACT TO PROHIBIT FISHING BY FOREIGN VESSELS IN THE 
TERRITORIAL WATERS OF THE UNITED STATES AND 
IN CERTAIN OTHER AREAS! 


Approved May 20, 1964 


It is unlawful for any vessel, except a vessel of the United States, or for 
any master or other person in charge of such a vessel, to engage in the 
fisheries within the territorial waters of the United States, its territories and 
possessions and the Commonwealth of Puerto Rico, or within any waters 
in which the United States has the same rights in respect to fisheries as it 
has in its territorial waters or to engage in the taking of any Continental 
Shelf fishery resource which appertains to the United States except as pro- 
vided in this Act or as expressly provided by an international agreement 
to which the United States is a party. However, sixty days after written 
notice to the President of the Senate and the Speaker of the House of 
Representatives of intent to do so, the Secretary of the Treasury may 


1 Public Law 88-308, 78 Stat. 194. 

The reports on this Act are 8. Rep. No. 600, 88th Cong., 2d Seas. (1963), and H.R. 
Rep. No. 1856, 88th Cong., 2d Sess. (1964). 

In signing the above Act, the President of the United States stated that ‘‘Since 
the waters over the continental shelf are high seas, efforts will be made to work out in 
advance with foreign countries procedures for enforcement there.’’ On the same date, 
the Department of State issued a statement reporting that the Governments of Japan 
and the United States had discussed the effect of the Act and that assurances had been 
given to Japan that there would be consultations with that country before the im- 
plementation of the legislation with respect to fishery resources of the continental shelf, 
Full consideration would be given to the views of the Japanese Government and to 
Japan’s long-established king erab fishery. 

In the statement, the positions of the two governments were summarized as follows: 

The United States Government has explained to the Japanese Government that this 
legislation would not, of itself, constitute the assertion of any right to jurisdiction over 
resources that does not already exist and that it is concerned primarily with providing 
meaningful protection to such rights as now exist or which might be acquired at some 
time in the future. 

‘(The position of the Government of Japan is that it is not bound by the convention 
on the continental shelf, to which Japan is not a party, and that therefore the rights 
of the Government of Japan will not be affected by the provisions of 8. 1988 relating 
to fishery resources of the continental shelf. The Government of the United States 
haa taken note of this position.’’ (50 Dept. of State Bulletin 936 (1964).) 
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authorize a vessel other than a vessel of the United States to engage in 
fishing for designated species within the territorial waters of the United 
States or within any waters in which the United States has the same rights 
in respect to fisheries as it has in its territorial waters or for resources of 
the Continental Shelf which appertain to the United States upon certifica- 
tion by the Secretaries of State and of the Interior that such permission 
would be in the national interest and upon concurrence of any State, Com- 
monwealth, territory, or possession directly affected. The authorization in 
this section may be granted only after a finding by the Secretary of the 
Interior that the country of registry, documentation, or licensing extends 
substantially the same fishing privileges for a fishery to vessels of the 
United States. Notwithstanding any other provision of law, the Secretary 
of State, with the concurrence of the Secretaries of the Treasury and of the 
Interior, may permit a vessel, other than a vessel of the United States, 
owned or operated by an international organization of which the United ' 
States is a member, to engage in fishery research within the territorial 
waters of the United States or within any waters in which the United 
States has the same rights in respect to fisheries as it has in its territorial 
waters, or for resources of the Continental Shelf which appertain to the 
United States and to land its catch in a port of the United States in ac- 
cordance with such conditions as the Secretary may prescribe whenever 
they determine such action is in the national interest. 

Sec. 2. (a) Any person violating the provisions of this Act shall be fined 
not more than $10,000, or imprisoned not more than one year, or both. 

(b) Every vessel employed in any manner in connection with a violation 
of this Act including its tackle, apparel, furniture, appurtenances, cargo, 
and stores shall be subject to forfeiture and all fish taken or retained in 
violation of this Act or the monetary value thereof shall be forfeited. 

(c) All provisions of law relating to the seizure, summary and judicial 
forfeiture, and condemnation of a vessel, including its tackle, apparel, 
furniture, appurtenances, cargo, and stores for violation of the customs 
laws, the disposition of such vessel, including its tackle, apparel, furniture, 
appurtenances, cargo, and stores or the proceeds from the sale thereof, and 
the remission or mitigation of such forfeitures shal apply to seizures and 
forfeitures incurred, or alleged to have been incurred, under the provisions 
of this Act, insofar as such provisions of law are applicable and not in- 
consistent with the provisions of this Act. 

Sec. 8. (a) Enforcement of the provisions of this Act is the joint re- 
sponsibility of the Secretary of the Interior, the Secretary of the Treasury, 
and the Secretary of the Department in which the Coast Guard is operating. 
In addition, the Secretary of the Interior may designate officers and em- 
ployees of the States of the United States, of the Commonwealth of Puerto 
Rico, and of any territory or possession of the United States to carry out 
enforcement activities hereunder. When so designated, such officers and 
employees are authorized to function as Federal law enforcement agents 
for these purposes, but they shall not be held and considered as employees 


.. & 
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of the United States for the purposes of any laws administered by the Civil 
Service Commission. 

(b) The judges of the United States district courts, the judges of the 
highest courts of the territories and possessions of the United States, jand 
United States commissioners may, within their respective jurisdictions, 
upon proper oath or affirmation showing probable cause, issue such War- 
rants or other process, including warrants or other’ process issued in 
admiralty proceedings in Federal District Courts, as may be required for 
enforcement of this Act and any regulations issued thereunder. 

(e) Any person authorized to carry out enforcement activities hereunder 
shall have the power to execute any warrant or process issued by any officer 
or court of competent jurisdiction for the enforcement of this Act. 


(d) Such person so authorized shall have the power— 


(1) with or without a warrant or other process, to arrest any person 
committing in his presence or view a violation of this Act or the regula- 
tions issued thereunder; 

(2) with or without a warrant or other process, to search any vessel 
and, if as a result of such search he has reasonable cause to believe that 
such vessel or any person on board is in violation of any provision ofthis 
Act or the regulations issued thereunder, then to arrest such person. 





(e) Such person so authorized may seize any vessel, together with its 
tackle, apparel, furniture, appurtenances, cargo and stores, used or |em- 
` ployed contrary to the provisions of this Act or the regulations issued 
hereunder or which it reasonably appears has been used or employed con- 
trary to the provisions of this Act or the regulations issued eae 

(£) Such person so authorized may seize, whenever and wherever law- 
fully found, all fish taken or retained in violation of this Act or the regula- 
tions issued thereunder. Any fish so seized may be disposed of pursuant 
to the order of a court of competent jurisdiction pursuant to the provisions 
of subsection (g) of this section, or if perishable, in a manner prescribed 
by regulations of the Secretary of the Treasury. | 

(g) Notwithstanding the provisions of section 2464 of title 28 when a 
warrant of arrest or other process in rem is issued in any cause under |this 
section, the United States marshal or other officer shall discharge any) fish 
seized if the process has been levied, on receiving from the claimant of the 
` fish a bond or stipulation for the value of the fish with sufficient surety 
to be approved by a judge of the district court having jurisdiction ofi the 
offense, conditioned to deliver the fish seized, if condemned, without impair- 
ment in value or, in the discretion of the court, to pay its equivalent value 
in money or otherwise to answer the decree of the court in such cause. 
Such bond or stipulation shall be returned to the court and judgment . 
thereon against both the principal and sureties.may be recovered in event ` 
of any breach of the conditions thereof as determined by the court.) In 
the discretion of the aceused, and subject to the direction of the court; the 
fish may be sold for not less than its reasonable market value and the pro- 
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ceeds of such sale placed in the registry of the court pending judgment 
in the case, 

Sec. 4. The Secretaries of the Treasury and Interior are authorized 
jointly or severally to issue such regulations as they determine are necessary 
to carry out the provisions of this Act. 

Sec. 5. (a) As used in this Act, the term ‘‘Continental Shelf fishery 
resource’’ includes the living organisms belonging to sedentary species; that 
is to say, organisms which, at the harvestable stage, either are immobile 
on or under the seabed or are unable to move except in constant physical 
contact with the seabed or the subsoil of the Continental Shelf. 

(b) The Secretary of the Interior in consultation with the Secretary of 
State is authorized to publish in the Federal Register a list of the species 
of living organisms covered by the provisions of subsection (a) of this 
section. 

(c) As used in this Act, the term ‘‘fisheries’’ means the taking, planting, 
or cultivation of fish, mollusks, crustaceans, or other forms of marine animal 
or plant life by any vessel or vessels; and the term ‘‘fish’’ includes 
mollusks, crustaceans, and all other forms of marine animal or plant life. 

(d) As used in this Act, the term ‘‘Continental Shelf’’ refers (a) to the 
seabed and subsoil of the submarine areas adjacent to the coast but outside 
the area of the territorial sea, to a depth of 200 meters, or, beyond that 
limit, to where the depth of the superjacent waters admits of the exploita- 
tion of the natural resources of the said areas; (b) to the seabed and 
subsoil of similar submarine areas adjacent to the coasts of islands. 
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Curtain countries: In re Belemecich’s Estate, 192 At. 2d 740, JD, 192; 375 U. s! 
395, cited, 516; In re Saniuk’s Estate, 243 N.Y.8. 2d 47, JD, 516; statements of 
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Europe. Human Rights in, A. H. Robertson, BN, 1053; unification of laws: P. C.: 
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Obligations in Cases of Multiple Nationality, 1963. 578; Reservations to, 576, 578. 
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Fauchille, Traité de Droit International Public. Quoted on state responsibility for 
breaches of contracts with aliens. 883. 
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G. Bebr, LA, 621. 

Freedom of the seas. BH, W. Allen. ON. 984. 

Freeman, Alwyn V. International Responsibility of States for Denial of Justice, 
quoted on denial of justice and exhaustion of local remedies, 412; Professor 
MeDougal’s ‘‘Law and Minimum World Publie Order,’ Hd, 711; BR: Legal 
Problems in International Trade and Investment, 817. 

Frenzke, Dietrich. BR: Andrassy, 589. 

Fried, John H. E. BE: Hoffmann, 218. 

Friedmann, Wolfgang. Quoted on development of international law, 362; BE: Tin- 
bergen, 646. 

Frihagen, Arvid. Linjekonferanser og Kartell-Lovgivning. BN. 1056. 

Fur seals. Conservation of. Protocol amending Convention on North Pacific Fur 
Seals, 1963. Report of Secretary of State. 463. 
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States, Statement of U. 8. representative to U. N. 457. 
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alen Privatrechts in den Jahren 1956 und 1957. BN. 224. . 

Gelfand, Lawrence E. The Inquiry. American Preparations for Peace, 1917-1919. 
BR. 1049. 

General Agreement on Tariffs and Trade: 

Art. XXIV, par. 6, 678; Art. XXVIII, H. Walker, LA, 674, 

Dispute settlement: the chicken war. H. Walker. LA. 671. 

Japan-U. K. Treaty of Commerce, 1962. 588, 594; protocol of signature, 599. 
State succession and most-favored-nation clause. D. P. O’Connell. LA. 47. 
U. 8. Anti-Dumping Act and. J. P. Hendrick, LA. 916. 

General Motors Overseas Corporation v. 8. 8. Goettingen, 226 F. Supp. 902, JD. 1014. 
Genocide. U. N. Convention for Prevention and Punishment of. M. S. McDougal and 
G. Bebr, LA, 615; U. N. Draft Covenant on Civil and Political Rights, 866. 
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Declaration of June 26, 1964. 994, 

German Federal Republic: 

Atomic Energy Act. Fischerhof, H., et al. Deutsches Atomgesetz und Strahlen- 
schutzrecht. BN. 226, : i 

Constitutional law. Doehring, K. Die Allgemeinen Regeln des Völkerrechtlichen 
Fremdenrechts und das Deutsche Verfassungsrecht. BN. 1051. 

Foreign investment guarantees. W. O. Brewer, Jr. LA., 64, 67. 

Foreign relations. Baade, H. Die Verhältnis von Parlament und Regierung im 
Bereich der auswärtigen Gewalt der Bundesrepublik Deutschland. BR. 825. 

International antitrust law. Schwartz, I. E. Deutsches Internationales Kartell- 
recht. BN. 225. 
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status of Hast Germany. Quoted. 657. 

German Federal Republic-United States, Treaty of Commerce, 1964. Applicability 
to legatees in East Germany, statements of U. 8. Department of State, 1006, 1008; 
national treatment under, Smith v. United States, 819 F. 2d 776, JD, 513. 

German private international law. Gamillscheg, F. Die Deutsche Rechtsprechung auf 
dem Gebiete des Internationalen Privatrechts in den Jahren 1956 und 1957. BY. 
224. 

German Society for Foreign Policy. Research Institute. Die Internationale Politik 
1956/57. BN. 222. 
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of State, 1006, 1007, 1008; non-recognition of, Nuclear Test Ban Treaty and, E. 
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state succession and most-favored-nation clause. 46. i 
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bility to Hast Germany. Statements of U. 8. Department of State. 1006, 1098; 

Ghana. Rights under British treaties. D. P. O’Connell. LA. 56. 

Goettingen, 8. 8. General Motors Overseas Corporation v., 226 F. Supp. 902, JD, 1014; 
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Gould, Wesley L. Co-Existence, CN, 985; some influences upon the place of inter- 
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Government contracts. Equal access to. Assimilation of national laws and PEN 
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Waldock and Another, [1964] 2 AN E. R. 256. JD. 1015. 
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interpretation. 41, 47, 51; quoted, 50, 52. 

Great Britain-Sweden. Treaty of Upsala, 1654. Cited on most-favored-nation treat- 
“ment and succession of states. 48, 51. 

Great Britain-Venezuela boundary dispute. Núfez, E. B. Tres Momentos en la Con- 
troversia de Limites de Guayana. BN. 842. 

Greece, Kingdom of, Petrol Shipping Corp. v., 326 F. 2d 117. 998; U. 8. brief, 999. 

Greece-United States. Treaty of Commerce, 1954. Applicability to inheritance of 
estates. Corbett v. Stergios, 126 N. W. 2d 342. JD. 1011. 
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1051. 

Gross, Leo. Limitations upon the judicial function, LA, 415; BN: Syatauw, 554; BE: 
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des Cours, 1961, BR, 528; Research Center, ON, 160. 
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Hague Conference on Private International Law. Draft convention on Recognition of 
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1051. j 
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Hatschek, Julius. Cited on state succession and most-favored-nation clause. 45, 
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861; M. 8. McDougal and G. Bebr, LA, 626. 
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Hendrick, James P. The United States Anti-Dumping Act. LA. 914. 
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tions. 974. 
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Navigation on. American Bar Association resolution. 984; E. W. Allen, CN, 984. 
Nuclear explosions under. Nuclear Test Ban Treaty. ©. Schwelb, LA, 647; 
Opinion of Legal Adviser, Department of State, 175. 

Offenses committed on board aircraft on. Convention, Tokyo, 1963. 566. 
Hoffmann, Gerhard. Strafrechtliche Verantwortung im Völkerrecht. BR. 218. 
Hoffmann, Stanley. BN: Black and Thompson, 836; Cornides, 222; Kapteyn, 221; 

Snyder, Bruck and Sapin, 887; BR: Burton, 201. 

Hopkins, George W., ease, U. 8.-Mexico. Cited on denial of justice to aliens. 909. 

Hovet, Thomas, Jr., et al. Guide to Use of United Nations Documents. BR. 213. 

Howell, John M. BN: Greenwood and Harper, 1051. 

Hubbell case, Great Britain-U. 8. Cited on state breaches of contracts with aliens, 889. 

Hudson, Manley O., medal. Award to P. O. Jessup. E. H. Finch. CN. 164. 

Hudson, Steamship, 1964 Am.Mar.Cas. 698. JD. 1013. 

Hula, Erich. BN: Clute, 222; Lador-Lederer, 1054. 
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Application of principles by United Nations. M. S. McDougal and @. Bebr. LA. 
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Committee. U.K.-U.8. proposals for. 630, 631, 633. i 

Denial of. Recognition of governments and. ©. G. Fenwick. Ed. 966. , 

Destruction or restriction of. U. N. Draft Covenant on Economic, Social and Cul- 
tural Rights, 859, on Civil and Political Rights, 865; M. S. McDougal and G. 
Bebr, LA, 628, 629. 

European Commission of. Quoted on exhaustion of local remedies, 395, 404; Col- 
lection of Decisions, E. Schwelb, CN, 442; diplomatic immunity of members, 
Zoernsch v. Waldock and Another, [1964] 2 Au E. R. 256, JD, 1016. i 
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G. Bebr, L.A, 629; resolutions and recommendations, M, 8. MeDougal and G. Bebr, 
LA, 637. j 
Draft Covenant on Civil and Political Rights. 863; M. 8. MeDougal and a. 

Bebr, LA, 619, 621, 623, 624, 626, 627, 628, 629, 631. 
Draft Covenant on Economie, Social and Cultural Rights. 857; M. 8. McDougal 
and G. Bebr, LA, 619, 622, 624, 625, 626, 627, 629. 
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Universal Declaration. Quoted, 614; R. B. Bilder, CN, 730, 731; M. 8. MeDongal 
and G. Bebr, DA, 614, 623, 626, 637, 638, 640; impact on internal laws of states, 
639, 

Violation in South Viet Nam before U. N., 636; violations of Peace Treaties with 
Hungary, Bulgaria and Rumania before v. N., 636. 

World Conference on World Peace through Law. Declaration of General Principles. 
148. 

Hungarian Question. Legal Aspects of. J. A. Szikszoy. BN. 846. 

Hungary. Debt claims against. Kennedy v. Chemical Bank New York Trust Co., 319 
F. 2d 720; 375 U. 8. 965. JD. 6514. 

Hungary, Bulgaria and Rumania. Violation of human rights provisions of Peace 
Treaties before U. N. 636. 

Hurwits v. State of the Netherlands, Hague Dist. Ct., 1958, Cited on eae 
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Hyde, Charles ©. International Law. Quoted on state responsibility for breaches of 
contracts with aliens. 884. i 

Hyde, James N. BN: Reports of International Arbitral Awards, 550; BR: McDougal 
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Idler case, U. 8.-Venezuela. Cited on denial of justice to aliens. 907. | 

Ilinois Central Railroad Co. case, U.S.-Mexico. Cited on state breaches of contracts 
with aliens. 888, 891, 898. 

Immigration. American Policies. M. T. Bennett. BN. 845, 
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Immunity from judicial process. Members of special missions, statement of U. 8. 
Attorney for District of Hawaii, 186; petitioners before U. N. Trusteeship Com- 
mittee, statement of U. B. representative to U. N., 457. 

Import duties and charges. The chicken war, dispute settlement, H. Walker, LA, 671; 
Japan-United Kingdom Treaty of Commerce, 1968, 586; U. 8. Anti-Dumping Act, 
J. P. Hendrick, LA, 914. 

Imports. Prohibitions and restrictions on, Japan-United Kingdom Treaty of Com- 
merce, 1962, 587; Protocol, 600, 602; taxes on, Japan-United Kingdom Treaty of 
Commerce, 1962, 588. 

Imprisonment. Protocol to European Convention on Human Rights, 834; U. N. Draft 
Covenant on Civil and Political Rights, 867, M. 8. McDougal and G. Bebr, LA, 
621, 624. 

India-Portugal. Right of Passage case, LOJ. Cited. 427, 428. 

India’s International Disputes. J. S. Bains, BR. 820. 

Indian Yearbook of International Affairs, 1962. T. 8. Rama Rao. BR. 215. 
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states. Van Gend & Loos v. Netherlands Fiscal Administration, 1963 Common 
Market Reports 48008. JD. 194; 8. A. Riesenfeld and R. M. Buxbaum, ON, 
152; H. F. van Panhuys, LA, 103. 

Enforcement of rights under Human Rights Covenants. M. 8. McDougal and G. 
Bebr. LA. 629, 680, 681, 683. 

Position in international law. C. A. Ngrgaard, BR, 202; I. Seidl-Hohenveldern and 
E. Nagel, BN, 840; human rights in the United Nations, M. 8. McDougal and 
G. Bebr, LA, 608. 

Indonesia-Netherlands. Agreement concerning West New Guinea, 1962. Netherlands 
Constitution and. H. F. van Panhuys. DA. 98. 

Industrial property. International conventions on, and European integration, E. Stein, 
LA, 26; protection of, Japan-U. K. Treaty of Commerce, 1962, 589; World Con- 
ference on World Peace through Law, Resolution, 146. 

Information, freedom of. U. N. Conventions, cited, 617; U. N. Draft Covenant on 
Civil and Political Rights, 870, M. S. MeDougal and G. Bebr, LA, 624. 

Inland waters. Nuclear explosions under. Nuclear Test Ban Treaty, E. Schwelb, LA, 
648; Opinion of Legal Adviser, Department of State, 175. 

Inguiry: American Preparations for Peace, 1917-1919. L. E. Gelfand. BE. 1049. 

Institut national des Appellations d’Origine des Vins et Eaux de Vie v. J. Mettes, 
6 Neth. Int. Law Rev. 399. Cited on self-executing treaties. 101, 106. 

Institute of Air and Space Law, McGill University. E. H. Finch. CN. 452. 

Institute of International Law. Brussels session, 1968. H. W. Briggs, CN, 114; 
Resolutions: Application of Laws of War to Aggressors, 117, CN, 116; Conflicts 
of Laws in the Law of the Air, 120, CN, 115; Legal Regime of Outer Space, 118, 
CN, 114. 

Insurance: 

Contracts. Blanco et al. v. Pan American Life Insurance Co. ot al, 221 F. Supp. 
219, JD, 511; Pan American Life Insurance Co, v. Raij, 156 So. 2d 785, JD, 517; 
Pan American Life Insurance Co. v. Recio, 164 Bo. 2d 197, JD, 516; Theye y 
Ajuria v. Pan American Life Insurance Co., 154 So. 2d 460, JD, 190; United 
States Lines Co. v. Eastburn Marine Chemical Co., 221 F. Supp. 881, JD, 617. 

Private foreign investments. Council of Europe proposal, 70, quoted, 86; German 
program, 67; International Bank for Reconstruction and Development Report, 73; 
Interparliamentary Union Resolution, quoted, 66; Japanese program, 67; proposed 
international agency for, W. C. Brewer, Jr., ZA, 62; U. 8. Agency for Inter- 
national Development, 67; Van Eeghen proposal, 72. 

Inter-American Bar Association. Proceedings of Twelfth Conference, 1961, BN, 
1058, 
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Inter-American collective action. Recognition of de facto governments. C. Q. Fen- 
wick, Ed. 109. 

Inter-American Diplomacy. Law and Polities in. O. N. Ronning. BN. 841. 

Inter-American Institute for International Legal Studies. ©. G. Fenwick. CN. 122. 

Inter-American Juridical Committee. Co-operation with. I.L.C. report. 822. 

Inter-American Peace Committee. Panama-U. 8. case before. O. G. Fenwick. Ed. 
436, 

Inter-American regional law. Ronning, ©. N. Law and Polities in Inter- American 
Diplomacy. BN. 841. 

Inter-American Regional System. The Organization of American States, ©. G. Fen- 
wick, BR, 207; Pan America in Orisis, The Future of the OAS, W. Manger, BN, 
552. 

Inter-American Treaty of Reciprocal Assistance, 1947. Legal aspects of Panama else, 
0. G. Fenwick, Hd, 436; relation of O.A.S. Oharter to, L. R. Scheman, CN, 970. 

Interest. Guides to Taxation in Europe. BN. 1056. i 

Inter-governmental organizations. Objective International Personality of, F. Seyersted, 
BR, 1042; relations between states and, 1.1.0. report, 321; Socini, R., @ Accordi 
Internazionali delle Organizzaxioni Inter-Governative, BR, 627. ! 

Interhandel case, I.C.J. Cited on exhaustion of local remedies. 403. 

International adjudication. Limitations upon the judicial function, L. Gross, LA, 
415; views of 8. B. Krylov, 367; The Relation between Proceedings and Pr 
C. Smith, BR, 580; Soviet contribution to, Z. L. Zile, LA, 859; World Con, 
ference on World Pence through Law, Resolutions, 143, 144, 146. ‘ 

International Affairs, Indian Yearbook, 1962. T. 8. Rama Rao. BR. 216. 

International agreements. Netherlands Constitutional provisions. 107, 108; H. ts 
van Panhuys, LA, 91. 

International air transport. The Law of. B. Cheng. BR. 205. ' 

International Arbital Awards, Reports of. United Nations. BN. 550. 

International Bank for Reconstruction and Development. Report on Multilateral In- 
vestment Insurance. Cited, 62; W. O. Brewer, Jr, LA, 73. 

International Bureau of Fiscal Documentation. The Taxation of Patent Royalties, 
Dividends, Interest in Europe. BN. 1056. i 

International civil aviation. Convention on Offences and Certain Other Acts Com- 
mitted on Board Aircraft, 1968, 566; Post-War Policy and the Law of the Air, 
H. A. Wassenbergh, BN, 227. See also Civil aviation. 

International civil servants. Clemens, A., Der Europäische Beamte und Sein Disziplin- 
arrecht. BR. 1047. i 

International Congress of Comparative Law, 6th. Rapports Belges. BN. 844. 

International Control of Sea Resources. N. Oda. BR. 1046. 

International conventions. Assimilation of national laws through, and European in- 
tegration. E, Stein. LA. 265. l 

International cooperation: 

Legal education and research. Resolution of World Conference on World Eee 
through Law. 148. 

Outer space. United Nations, 1963. J. Simsarian, CN, 717; President Lyndon B. 
Johnson quoted, 718; President John F. Kennedy quoted, 717; U. N. General 
Assembly Resolution, 1963, CN, 721. 

United Nations Special Committee on Principles of International Law concerning 
Friendly Relations and Co-operation among States, 752; J. N. Hazard, Hd, 952.° 

International court of human rights. Australian proposal. 630. 

International Court of Justice: 

Advisory opinions. Resolution of World Conference on World Peace through Law. 
1465. | 

Compulsory jurisdiction. E. P. Anand, BR, 821; B. B. Krylov’s views, Z. L. Zila, 
LA, 368, 369, 870; World Conference on World Peace through Law, Resolution, 144. 
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Decisions of. J. J. G. Syatanw, BN, 554; Fontes Juris Gentium, Handbuch der 
Entscheidungen des Internationalen Gerichthofs 1947-1958, BR, 214; enforce- 
ment of, resolution of World Conference on World Peace through Law, 144. 

Declaratory judgments. Case concerning Northern Cameroons, Cameroon v. United 
Kingdom, [1963] I.0.J. Rep. 15. JD. 488, quoted, 420; L. Gross, LA, 419. 

Dissenting opinions. Sir H. Lauterpacht quoted on. 385. 

Judges. Impartiality of. 8. B. Krylov cited, 386, quoted, 383; H. Lauterpacht 
quoted, 388; O. J. Lissitzyn quoted, 382, 886. 

Jurisdiction. Convention on Offences and Certain Other Acts Committed on Board 
Aircraft, 1963, 572; Japan-United Kingdom Treaty of Commerce, 1962, 696. 

Krylov, Judge 8. B. Articles on, cited, 865, 366, 369, 870, 371, 872, 874, 875, 376, 
877, 379, 380, 883, 886; quoted, 367, 868, 372, 875, 877, 379, 380, 888; dissenting 
opinions, Z. L. Zile, LA, 374, 376, 877, 379. 

Limitations on judicial function. Case concerning Northern Cameroons, Cameroon v. 
United Kingdom, [1963] I.C.J. Rep. 15. JD. 488; quoted, 416, 417, 418, 419, 
420, 425; L. Gross, LA, 416. 

Regional chambers. Resolution of World Conference on World Peace through Law. 
144. 

Soviet attitude on. Z. R. Zio. LA. 865. 

International criminal law. Hoffmann, G. Strafrechtliche Verantwortung im Völk- 
kerrecht. BR. 218. 

International disputes. Definition, Case concerning Northern Cameroons, Cameroon v. 
United Kingdom, [1963] I.0.J. Rep. 15, JD, 488; quoted, 417, 418, 419; L. Gross, 
LA, 415; India’s, J. §. Bains, BR, 820. 

Peaceful settlement of: 

Athens Conference on World Peace through Law. O. 8. Rhyne, CN, 188; Declara- 
tion of General Principles, 143; Proclamation, 142; Resolutions: Controlled Dis- 
armament, 151; Lawyers’ Global Work Program, 143; World Peace through 
Law Center, 150. 

Charter of Organization of African Unity. 874, 877. 

The chicken war. H..Walker. LA. 671. 

Convention on Offences and Certain Other Acts Committed on Board Aircraft, 
1968. 6572. 

Development of international law on. J. N. Hazard. Ed. 956. 

European Draft Fisheries Convention, 1964. 1073; Annex, 1075. 

Japan-United Kingdom Treaty of Commerce, 1962. 596. 

Legislative process. P. O. Jessup, DA, 356; S. D. Metzger quoted, 357. 

International economic associations. Development of. Resolution of World Confer- 
ence on World Peace through Law. 145. 

International economic policy. Tinbergen, J. Shaping the World Economy. BR. 
546. 

International Fisheries Co. case, U. S.-Mexico. Cited on state breaches of contracts 
with aliens. 893, 900, 903, 906; dissenting opinion quoted, 903. 

International Good Musie, Inc. (formerly KVOS Inc.) et al, Composers Authors and 
Publishers Association of Canada Ltd. v., [1963] S.C.B. 136. JD. 519. 

International law: 

Aliens in. Doehring, K. Die Allgemeinen Regeln des Vélkerrechtlichen Fremden- 
rechts und das Deutsche Verfassungsrecht. BN. 1051. 

American Institute of. O, G. Fenwick. ON. 122. 

Andrassy, J. Medjunarodno Pravo. BR. 639. 

Annuaire Suisse, 1960, 1961. BE. 545. 

Application by national courts. Banco Nacional de Cuba v. Sabbatino, 376 U. 8. 
398. JD, 779; quoted, 707, 711, 937, 938, 940, 942, 949, 950; R. A. Falk, LA, 935; 
C. G. Fenwick, Ed, 966; J. R. Stevenson, Hd, 707. 

Application to state contracts with aliens. Abu Dhabi award cited, 905; O. F. 
Amerasinghe, DA, 881; F. A. Mann quoted, 904. 
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Austria. Statua in, 1938-1955. R. E. Clute. BN. 222. 

British Year Book, 1961. BN, 220; Index to Vols. I~XXXVI, BN, 554. 

Canadian Yearbook, 1968. BR. 1044. 

Carlebach, A. Le Problème de la Faute et sa Place dans la Norme du Droit Inter- 
national. BN. 649. i 

Catalogue of. E. H. Finch. CN. 986. 

Codification of. P. O. Jessup, LA, 857; U. N. Committee on Principles of Tnter- 
national Law concerning Friendly Relations and Co-operation among States, 752, 
J. N. Hazard, Hd, 952; World Conference on World Peace through Law, Resolu- 
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